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SUBJECT INDEX 


Ahmedabad Municipal Code, B, 3S0 — 
Word “ import ” in — Meaning of, explained 

251 

Appeal — Point of law — Admission on 
question of law by pleader in trial Court does 
not preclude client from urging contrary 
view in appeal 3515 

-Grounds which may be raised in — 

General principles indicated 2856 

Arbitration Act (10 of 1940) — Jurisdic. 
tion — Submission to — When party can 
object, explained 497a 

- Chap. 4 (Ss, 21 to 25) — Oral refer¬ 
ence to trial Judge as arbitrator — Decision 
by Judge is not award — Provisions of Chap, 
ter 4 do not apply 478 

- Ss, 34 and 35 — Scope and object of 

Ss. 34 and Do explained — “Subject-matter 
of reference” explained — Proceedings which 
may result in invalidating award — Decree 
should not be passed 4976 

- Ss, 34, 32, 33 — Agreement to refer — 

Stay of suit — Party alleging agreement has 
to prove its existence 494 

- S. 35 — “Further proceedings in” 

explained — Application to extend time is 
not “ further proceedings ” — Rule that 
domestic forum must give way to public 
forum is modified by S. 35—Modifications 
made explained 497c 

_ S, 35 — Setting aside award — Pros- 

pective proceedings is no ground 497cZ 

_ S, 35 — Notice to one arbitrator is 

notice to all {Semble) 497e 

Bombay Agricultural Debtors* Belief 

Aot >28 of 1939), S. 2 (6) (a) (iv) — 
Income means net and not gross income: 888 

- S, 37 — “ Final ” explained _ Bevi- 

sion lies to High Court from order of Judge 
under S. 87, if material irregularity in pass, 
ing order 606 

- S.73 —“Court” and “suit or pro¬ 
ceeding ” explained GOa 

- Ss. 73, 37, 85 — Suit pending before 

establishment of Board — S. 78 does not 
apply — Effect of Ss. 87 and 85, explained 

68 

Bombay City Police Act (4 of 1902) S. 
112 (d) — “Loitering ” explained and Ulus- 
trated 656 

Bombay Finance Act (2 of 1932) (As 
amended by Bombay Aot 4 of 1939), Ss. 22, 
24 and 26 (1), (2), (3) and (4) — Lessee 
of land constructing building for himself — 

He is primarily liable under sub-s. (1)_ 

Sub.^. (2), (8) and (4) of S. 26 will not apply 

54 


Bombay Hereditary Offices Aot (3 of 
1874), S. 4 — Office of Kazi is not heredi- 
tary — Act does not apply — Kazi can 
alienate service inam lands 317 

Bombay Increase of Court-fees Act (15 

of 1943), Ss. 2 and 3 — Act is not restro- 
spective — Application for probate — Court- 
fee under Sch. 1, Art. 11, Court-fees Act, 
1870, when becomes leviable — Court-fee 
stamps banded over into Testamentary Re¬ 
gistry before but probate granted after 
Increase of Court-fees Act came into force — 
Increase of Court-fees Act does not apply Ifi 

- Ss. 2 and 3 — Construction of Act — 

Benefit of doubt is right of subject 1/ 

Bombay Land Revenue Code (5 of 1879), 
Ss. 48, 65 and 66 — To kadim lands in an 
alienated village Ss. 48, 65 and 66 do not 
apply 156 

-S. 65 — Conversion to non.agricultural 

purpose 1 5a 

- Ss. 66 and 66 — Vecban salami land 

— Survey settlement introduced — Salami 

fixed — Land converted to building pur- 
poses — Inamdar can claim building fines 
but not altered assessment 15d 

- Ss. 66 and 48 — Non-agricultural use 

without permission — Enhanced assessment 
can bo levied for entire period of such user: 464 

- Ss. 216 a7id 217 — Sharkati inam 

village — Introduction of survey settlement 

— Consent of inamdar if necessary — Inam- 

dar if entitled to recover jama from khot 
according to mamul rates and not survey 
rates 864c 

- Ss. 216, 217 and 3 (11) — Khot — 

Position of — He is holder of land within 
S. 3 (11) — He is liable to pay jama only at 
survey rates and not at mamul rates to 
Government or inamdar 364rf 

- S. 217 — Scope — The provisions of 

S. 217 do not affect the contractual relations 
arising before the introduction of the survey 
settlement 15c 

Bombay Municipal Boroughs Aot (18 of 
1925), S. 63 — Public street vested in 
Municipality — Portion leased — Half rent 
to be paid to Government and half to Muni¬ 
cipality — Lessee making unauthorised use 
of adjoining land for cabin — Municipality 
lecovering rent from lessee for such use ~ 
Government held not entitled to share in 
such rent 87 

- S. 73 —Ahmedabad Municipality Roles, 

Rr. 851. 852—Drainage tax—House con¬ 
nected with general drainage though all 
tenements are not individually connected — 
Each tenement can be separately assessed: 78 
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Bombay Uunioipal Boroughs Aot 

_ S. 114 (2/ —Oompulsoo' powers should 

be carefully exercised 802a 

Bombay KatiYO Shares and Stock Bro¬ 
kers’ J^sooiation BaleSf Rr. 10, 12 and 

S7.42 _ Broker’s card purchased in name 

of coparcener by family funds — In partition 
its value is divisible and coparcener who held 
card is liable to account for value of card: 28a 
Bombay Prevention of Gambling Act, 

(4 of 1887), Ss. 3,4 — Common gaming 

house_Express proof of profit is not neces. 

sary_Mere hope of profit would suffice: 805a 

_Ss. 3, 4, 7 — Presumption as to pur. 

pose of occupier arises 3066 

Bombay Rent Restriction Act fl6 of 
1939), S. 11 — Suit for ejectment by land¬ 
lord _Sub-tenant has no right to join as 

party (FB) 237 

Bombay Rent Restriction Order (1942) 
—Effect of, on rights of landlord under 
T, P. Act, explained (Pet Eania J .) 182e 

_ Cls. 8, 9 and 12 — Cls. 8 and 9 and 

cl. 12 so far as it operates with regard to 
cls. 8 and 9, are ultra vires Defence of India 
Aot. S. 14 (FB)88a 

Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Aot (7 of 1944) 
_Part 2 of the Act is not ultra vires and 

void 

_ Ss. 9 and 14 — Pursuant to order of 

Collector in appeal under S. 14 Controller 
granting certificate — Certificate is of Con- 
troller within S, 9 (Per Chagla J .) 187e 

_ Ss. 9 and 74 — Proceedings under 

provisions of Aot are in nature of summary 
proceedings (Per Chagla J .) 137A 

- Ss. 9 and 4 — Application by two land¬ 
lords for certificate that they -required pre¬ 
mises for their own use — (Certificate granted 
only in name of one — Defect held technical 
and did not render certificate invalid ISlg 
fg 9 (2) — Interpreted 187a 

_ S. 74—Appeal under—Rules of natural 

justice have to be followed — Respondent 
knowing of appeal attending hearing without 
obtaining copy of memo of appeal — Rules 
of natural justice cannot be said to have 
been not observed 

_ S. 14 — All orders made by Controller 

are appealable — Controller refusing to grant 
certificate — Appeal lies under S. 14 : 187(2 

-- S, 14 —Collector on appeal under S. 14 

reversing Controller’s order and holding 
Controller ought to have issued certificate— 
Issvung of certificate by Controller follows as 
necessary conclusion and Is matter of adminis- 
trative detail — Absence of provision in Act 
under which Collector could direct Controller 
to issue certificate does not affect position 

187/ 


Bombay Revenue Jurisdiotion Aot (10 

of 1876), S. 4 — Saranjam — Rules made 
in 1898 — Effect of, explained — When 
suit is barred enunciated 810a 

_ S. 4 _Suit against Government for 

declaring that lands continued to be saranjam 
hold barred under S. 4 3106 

_ S. 12 — Object of, stated 810c 

Certiorari—Writ of—Bombay High Court 
has no power to issue writ against province 
of Bombay or Central Government by reason 
of S. 806, Government of India Act 419^ 

_Writ of — Application for rule for issue 

of — Practice — Parties 4l9fi 

_Writ of — Grounds for issue of, made 

out — Court when may refuse to issue writ 

419/ 

_Writ of — Origin and nature of 7a 

_Writ of—Power of Bombay High Court 

to issue—Source and scope of 76 

—Writ of_Power of Bombay High Court 

—Extent of 


Charitable and Religious Trusts Act 
(74 of 1920), S. 5—The scope of inquiry 
under S. 5 includes an inquiry even into 
the existence of trust 1576 

Civil Procedure Code (6 of 1908), S. li¬ 
cense of action in previous suit split up to 
give jurisdiction to inferior Court—Decision 
operates as res judicata in subsequent suit in 

superior Court ^ ^ 

_ S. 77—Court of competent jurisdiction 

—Plaintiff cannot evade bar of res judicata 
by joinder of several causes of action 
against the same defendants in subsequent 

suit 

_ S. 47 _Legal representative— B obtain- 

ing decree against co-widows of deceased 
Hindu for unpaid purchase money in res¬ 
pect of property purchased by decea^d— 
During execution senior widow adopting C 
and applying for name of herself and her 
co-widow being struck off from execution 
petition as she had adopted C—Properties 
sought to be sold not trans^rred in O’s 
name — Execution still proceeded with 
against widows and properties sold in auc¬ 
tion to B—Deceased’s estate held sufficiently 
represented by widows in execution proceed¬ 
ings so as to make sale binding on 0 435 

_ S. 4^'—Decree-holder auction-purchaser 

must be regarded as party to suit 886a 

47 _Decree-holder auction-purchaser 

seeking to take possession of property bought 

_Question relating to decree if arises—S. 47 

if applies — Question what property was 
actually sold does not come under S. 47— 
No second appeal lies 8866 

_ S. 47—Scope—Question as to validity 

of sale falls within S. 47 886c 
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Civile. C. 

*- S. 54, 0. SO, E. 1$ (1) — Decree for 

partition of revenue paying lands — Appli- 
cation to send papers to Collector is not 
governed by Limitation Act, Art. 181 
or 182 (FB) 338 

- S. 60 —Wages—Bonus payable under 

agreement — Amount dependent on kind of 
Vtork and on days of work — Such bonus is 
included in w’ages 119 

- S. 54—Section 64 affects only private 

sales after attachment and does not cover 
enforced execution of’conveyance in obedi¬ 
ence to decree of Court 481a 

- Ss. 73 and 60 (i), as amended by 

5 0/1937—Object of S. 73— 8 . 73 is 
controlled by S. 60 (i) — Attachment of 
salary of public officer — Kateable distribu- 
tion*—Effect of amendment of S. 60 (i) 76 

-S. 86 —Suit against Ruling Prince— 

Consent under S. 86 (2) is to be given to 
“specified suit” and not to particular plain, 
tiff 187a 

-S. 35—Certificate under, by Crown Re. 

presentative—Validity of—Certificate when 
not binding on Court (Per Eania J.): 187c 

- S. 9S —Leave under, granted to plain. 

tiffs—Death of one of plaintiffs — Leave 
enures for benefit of new plaintiff brought 
on record in place of deceased plaintiff : 746 

-S. 100 -Finding that possession was 

taken under void gift is one of fact 68 a 

- S. 110 Decree for ejectment after 

removing structure—Suit valued at Rs. 830 
—If loss to defendant on account of decree 
is Rs. 10,000 or upwards, he is entitled to 
appeal under S. 110 (2) 113 

-S. 115 —Scope of—Wrong decision by 

lower Court and further action in accor. 

dance therewith—S. 115 is not attracted 886 / 
— 5. 116 —Order for deficient court-fees 

—Revision lies 386a 

—S. 151 —Object of — Rights conferred 
by Civil Procedure Code but no provision 
made for particular setoffaots—Courts ought 
to apply prpvisions nearest in point with 
modifications as necessary 8806 

- Ss. 151 and 80 —‘‘Justice” explained— 

Suit against Government—To avert S. 80, 
petition under S. 151 cannot be resor. 
ted to 870 

- S. 752—Execution application rendered 

infructuous by certificate under S. 10, 
Watan Act — Certificate subsequently can. 
celled by superior authority — Execution 
Court can revive execution application al. 
though other remedy be open to decree, 
holder 05 

— 0 . 2 , 2 ?, 8 —Damages for wrongful dis. 
missal—Suit for, against unregistered society 


Civil P.C. 

through some of its members is maintain, 
able 465 

-0. 2, B. 10 — Original plaintiff not 

entitled to maintain suit—Power of Court to 
transpose party defendant as plaintiff 11c 
- 0.18, E. 25—Local inspection—Pro¬ 
cedure for and evidentiary value of the same 
explained 3026 

- 0. 29, E. 2—Proof by affidavit is in 

discretion of Court — Bona fide desire of 
parties to produce witness—Affidavit should 
not be allowed 00c 

-0. Sit Eii\ 15 and 16 and Ss. 146 

and 151 —Decree assigned jointly to more 
than one person — 0. 21, Rr. 16 and 16 
can be applied—One assignee can execute 
decree 380a 

- 0. SI, Er. 16 and S — Application by 

transferee — Uncertified payment or adjust- 
ment cannot be pleaded — But judgment, 
debtor can plead that transferee was his 
benamidar 542 

-0. SI, Er. 95, 97 and 103 — Decree. 

holder seeking possession—Remedies open to 
—Order under R. 96 or R. 97 giving pos¬ 
session of property to auction-purchaser— 
Right of judgment-debtor to bring suit for 
I)033es3ion of property on ground that it was 
not included in certificate of sale—Reason 
why R. 103 does not provide for any suit by 
judgmentdebtor indicated 386^ 

-0 Sl,Er. 95 to 103 and S. 47—Hv. 

95 to 103 do not deal with matters relating 
to execution of decree d86c 

-0. SS, R 3 —Father coparcener plain- 

tiff dying — Senior son represents family 
although junior son is also joined with elder 
son—On death of latter, younger son re. 
presents appeal on behalf of original 
plaintiff 126a 

- 0. SS, R. 3 —Appeal—Partial represen¬ 
tation of deceased appellant—Decree is not 
nullity 1266 

- 0. SS, R. 3 and 0. 41, B. 4—Out of 

two appellants one dying — Decree can be 
passed in appeal even though other is not 
present 126c 

- 0. SS, E. 10, S. 146 and 0. 41, R. 1 

—Plaintiff alleging to have transferred her 
interest in suit property to defendants 3 and 
5 and praying that her name be struck off 
and defendants 8 and 5 substituted as plain, 
tiffs — Court ordering parties to continue 
as before without going into merits of appli- 
cation but recording finding that defendants 
8 and 5 had purchased plaintiff’s interest in 
suit — Finding held sufficient to enable 
defendants 8 and 6 to join plaintiff in appeal 
against trial Court’s decree and continue 
it after plaintiff’s death—Failure to object 
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CiYllP.C. 

Ao form of appeal at time of filing it—>Efi'eot 
of, stated 696 

_0. .55, R. 1 and S. 95—Words 'fresh 

suit" in 0. 23, B. 1—Meaning of—Snit 
■against certain persons brought with Advo. 
■oate^General’s leave under S. 92 — Suit 
against newly added defendant withdrawn 
ioE want of Advocate-General’s sanction with 
pernussion to file fresh suit under 0. 23, 
R. 1 — Leave under S. 92 subsequently 
obtained as against new defendant — New 
defendant can be reimpleaded in same suit— 
Reimpleading amounts to fresh suit against 
him wittiin 0. 23, R. 1 74a 

_0. 53, B. 3 and 0. 35. B. 7—Parti- 

-tion suit_Compromise settling matters in 

■dispute and also embodying agreement by 
defendants to transfer lands outside suit in 
wght of ownership — Compromise decree 
oilent regarding aforesaid lands — Suit by 
plaintiffs to recover lands on basU of com- 
promise—Agreement held admissible though 
not registered — Plaintiff held entitled to 
recover possession on its basis — Suit held 
governed by Art. 144, Limitation Act, and 
was within time 1^6 

_ 0. 34, B. 4 (4) and Appx, D Forms 

10, 11 — Right for personal decree by 
prior and puisne mortgagees—Court has to 
oonsider after deficit is ascertained—Claim 
whether barred is to be seen on date of suit 
or of written statement of puisne mort¬ 
gagee -^6^ 

_0. 41, B. 1 Question as to position 

of person is one of fact—It cannot be raised 
for first time in appeal 1676 

_0. 41, B, 4 and 0. 55. B. 3—When 

appeal abates as whole and when it does not 
€0 abate explained 126d 

_0. 41, B. 33 — Scope — Person not 

appealing against decree — Appellate Court 
cannot extend indulgence of varying decree 

in his favour 286 

_ 0. 47, B. 1 — Scope of — Application 

for review of judgment presented after filing 
appeal against that judgment—Appeal sub- 
-sequently dismissed as time-barred conse¬ 
quent on rejection of application for excus¬ 
ing delay in preferring appeal — Review 
appUoation is incompetent 40a 

CompanleB Act (7 of 1913), S. 34—Trans¬ 
fer application not properly stamped—Omis¬ 
sion to register is not without sufficient 
■cause 149 

<lompa!iy~Gondaot of meetings—General 
meeting — Motion mbved by Chairman 
—Amendments to — Nature of—Chairman 
moving motion that report of managing 
oomouttoe, audited balance sheet and income 
and expenditure account be received and 


Company 

adopted —Amendment that aforesaid items be 
received but not adopted and that committee 
should be appointed to look into them and 
report held valid 476a 

_Conduct of meetings — Chairman im¬ 
properly ruling out proposed ameudment of 
substantive motion and refusing to put it 
to meeting — Subsequent proceedings with 
regard to that motion are invalid 4756 
Contract Act (9 of 1672), S. 53—Non- 
compoundable offence — Agreement not to 
object to withdrawal of prosecution is 

void 6^ 

_ S. 69 — Applicability — Party's in- 

terest in making payment must be on date 
of payment (Per Kania J .) 187/ 

Copyright—Infringement of — Picture of 
deity—Test for detecting piracy is whether 
mistakes and deviations have been repro¬ 
duced 

Cosharers—Sharkati inami kboti village— 
Suit by individual cosharer in inam to 
recover his share of jama against khots of 
village and not against registered inamdar 
is maintainable 864a 

Court-fees Act (7 of 1870), Ss. 3 and 19-J. 

_Probate—^Application for — Court-fee is 

charged on probate and not on application 
for or order granting probate (Per Ohagla 
J.) la 

_ S. 7 (iv) (c) and Sch. II, Art, 17 (v) as 

amended by Bombay Finance Act (2 of 

1932) _Suit to declare decree void—Sch. 11 

Art. 17 (v) applies and not S. 7 (iv) (o): 474 

_ S, 7 (v) and (x) (a) —Suit for posses- 

sion—Relief available only on granting speoifio 
nerformance — S. 7 (x) (a) applies and not 

S. 7 (v) 81 

_ S. 7 (ix) and Sch. I, Art. 1 — Apph- 

oability of S. 7 (ix) to appeals — Decree in 
redemption suit — Appellant merely seeking 
to avoid liability imposed by trial Court— 
Court-fee in appeal must be paid under Sch. 
I, Art. 1, on amount in resect of which ap¬ 
pellant: seeks to avoid liability 604a 

_ 5 . 7 (ix) _Decree on mortgage—Ap¬ 
peal for taking accounts under Dekkhan 
Agriculturists’ Relief Act-Court-fee is to be 
assessed on amount of decree 6046 

_ S. 8 and Sch. 2, ArMI—Word “order” 

in 8. 8—Meaning of — Award of arbitrator 
under S. 19, Defence of India Act, fixing 
amount of compensation payable to claim- 
ant—Appeal by claimant—Fixed court-fee 
- is payable under Sch. 2, Art. 11 848a 

_ S. 8 —Scope of, explained 8486 

_ S. 29./—Practice in Testamentary Re- 

gistry upon petitions for probate or lettera of 
administration if can detract from law made 
by Legislature 
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Coart-fees Act 

- S.19-I —Practice in Bombay Testament. 

ary Registry enabling petitioner for probate 
to recant up to actual cancellation of stamps 
and ask for return of stamps — Nature and 
validity of Id 

- S. 30 — Endorsement on stamp of date 

of issue and name of purchaser is not cancel, 
lation of stamp Ic 

- Sch. I, Item 11 — Court.fees charge. 

able on probate under—Nature of—Court-fees 
when not payable 16 

- (as amended by Bombay Act 2 of 

1932), Sch. 2, Art. 17 — Suit by purchaser 
for possession of his vendor’s share in joint 
family property — Court-fees to be paid in- 
dicated 3366 

Criminal Procedure Code (5 of 1898), 
Ss. 16d and 364 — Recording of confession 
under S. 164 — Duty of Magistrate — Con. 
fessions held not voluntary 484a 

- S. 164 —Confession made one day after 

accused handed over to Magisterial custody 
— Accused must be taken to have had suffi. 
cient time for reflection 292a 

- S. 164 —Confession—Failure of Magis- 

trate to examine accused’s body cannot be 
regarded as an invalidating circumstance for 
confession 2926 

- Ss. 164, 364 and 633 (1) — Failure of 

Magistrate to make memorandum of confes. 
sion in his own handwriting cannot make con. 
feasion inadmissible in evidence 292c 

- S. 164 —Certificate attached to confes. 

sion — Addition of note by Magistrate to 
certificate stating what Magistrate did after 
accused was produced before him—Effect of, 
stated 292 cZ 

—— S. 164 — Bombay High Court Criminal 
Circulars — Coroner need not comply with 
them (FB) 266d 

- S. 203 — Dismissal of complaint — 

Reasons for dismissal must be recorded: 147c 

- Ss. 238 (2) and 299 — Interpretation 

and effect of — Charge of murder includes 
minor charges under S. 804 or S. 324 or 
S. 826, Penal Code — Charge of murder — 
Judge asking jury to return verdict, if they 
thought fit, of lesser offence with wMch ac. 
cased was not specifically charged — Jury 
thinking cose not to be one of murder—They 
are bound to return verdict about lesser offence 
(Obiter) 110a 

— -Ss. 272 and 438 —S. 272 must be read 
subject to S. 488 418a 

--— Ss. 298, 299 — Confession — Volunta-' 
rineaa for admissibility is to be decided by 
Judge — Its truth and for that purpose its 
voluntariness is to be decided by jury—Direc¬ 
tion first to consider voluntariness is mis¬ 
direction (FB) 265a 


Criminal P. C. 

- S. 298 —Misdirection — Remarks made 

by Judge about desirability of complying 
with directions in High Court Circular by 
Coroner amounts to misdirection 

(FB) 2666 

- Ss. 347 and 215 — Case triable by 

Magistrate and not exclusively triable by Ses- 
sions Court — Committal on ground that 
accused wanted it to be committed and case 
involved complicated question of law—Com¬ 
mitment should be quashed 498 

- S, 403 —Autrefois acquit—Principle of 

—Applicability of 4136 

- S. 403 —Court—Jury is excluded: 188a 

- S. 403 —Trial by jury by excess number 

of jurors — Court does not cease to be one of 
competent jurisdiction — Hence subsequent 
trial of persons who were acquitted or con¬ 
victed, but acquittal or conviction not set 
aside, held barred by S. 408 1836 

- Ss. 403, 305 and 308 — Jury trial — 

Accused charged with murder only — Judge 
directing jury to return verdict on charge of 
murder or culpable homicide not amounting to 
murder or grievous hurt — Jury returning 
unanimous verdicts of not guilty on charge 
of murder and offence of culpable homicide- 
and majority verdict of not guilty as to offence 
of grievous hurt — Trial by another jury as 
to offence of grievous hurt held barred by 
Section 403 llOd 

- Ss.403 (1), 305 and 308 —Applicability 

of S, 408 (l)—Cases governed by Ss. 805 and 
308—S. 403 (1) does not apply (Obiter ): 1106 

- Ss. 403 (2/ and 235 —Previous acquittal 

for offence of being in possession of illicit 
liquor — Accused can be charged on same 
facts for loitering on road under Bombay 
City Police Act, S. 112 (d) 65a 

- S. 411A —Verdict based on appreciation 

of oral evidence — Witnesses unanimously 
disbelieved — Appellate Court should not 
interfere (FB) 277a 

- fas amended by Act 26 of 1943), 

Ss. 411A and 307 —Sessions trial by High 
Court—Unanimous verdict—Judge granting 
certificate of appeal—Appellate Court’s powers 
under S. 411A are those under S. 807 

(FB) 2776 

- S. 411A — Leave or certificate should 

not be granted merely because different view 
of evidence is possible (Per Ldkur »/.) 

(FB) 211c 

- S. 423 — Powers of High Court when 

verdict is set aside, explained (FB) 265o 

-S. 488 —Maintenance of child — Claim 

for, under S. 488 and in civil Court—Question 
of propriety of custody of child_Relev¬ 
ancy of, stated 890 c{ 
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Criminal P. C. 

-S. 494 — Court permitting public pro- 

seoutor to withdraw from prosecution if 
bound to recprd reasons 147a 

-S. 494 — Scope of — Public prosecutor 

when may withdraw prosecution 1476 

- S. 649 —Rules under, made by Govern- 

ment of India in 1935, Br. 1 and 2 — 
Interpretation of^Accused in military service 
chained of theft before Magistrate — Magis¬ 
trate not of opinion that he should try ac¬ 
cused — Prosecution given opportunity to 
obtain permission of military authorities for 
trial of accused — Military authorities not 
moving Magistrate to proceed with trial — 
Discharge of accused held valid 176 

Criminal trial — Confession — Retracted 
confession—Evidentiary value of, stated (Per 
Ldkur J.) 4846 

.Confession of co-accused cannot be regard- 

de as substantive evidence against otheraccused. 
—>At most it may be taken into consideration if 
there is other indepen dent and reliable evi- 
dence to connect him with crime 292e 

-Confession defined 152a 

Decree — Execution — Decree held not de¬ 
claratory but executable — Executing Court 
held could not go behind decree — Question 
not raised in previous three executions held 

barred by res judicata 20 

Defence of India Act (35 of 1939), Buies 
under, B, 34 (7) and S. 2 (2) (iv) — Four 
items in S. 2 (2) (iv) are not different subject- 
matters in themselves — Subject-matter in 
S. 2 ( 2 ) (iv) does not touch prejudicial reports 
as-defined in R. 84 (7) (Per Lokur J .): 829c 

- Buies under, B. 39 (1) <(i) and (b) 

and 8. 2 (1) and (2) — Interpretation of 
S. 2 (1) and (2) — R. 89 (1) (a) and (b) are 
intra vires 829a 

- S. 2 (1) and B, 81 (2) (bb)—S. 2 (1) 

and R. 81 (2) (bb) are not ultra vires 
(Obiter) CPB) 88 c 

- 8 . 2 (2) fiv) (b) and (xxv) — Thing 

possessed and not possession by itself is subject- 
matter (Per Lokur J) 3296 

_ S. 14 and Defence of India Buies 

(1939), B. 81 (2) (bb) (ii)—Order by Dis¬ 
trict Magistrate to landlord not to eject 
tenant—Essential conditions laid down; 885 

Defence of India Rules (1939), B. 26 — 
Snffioienoy of materials is not for Court to 
decide 5B8c 

- B. 26 —Order clearly showing non-ap¬ 
pliance of mind by authority concerned — 
Order is invalid — Satisfaction on materials 
before it is condition precedent (FB) 212 a 
■ Br, 84, 38 and 39 —Information about 
passage of vessel—Evidence as to passage — 
Extent stated 850 


- B. 39(1)( b) —Joint occupation—Every 

occupant is guilty unless he proves want of 
knowledge 338 

- Rr. 119 and 116 — Notification under 

R. 116 — Publication of, under R. 119 — 
Proper mode indicated—Notification publish¬ 
ed in Government Gazette—Mahar asked to 
announce notification in village by beat of 
drum not announcing all material particulars 

_Notification is not published as required by 

law 389 

•- R, 119 (1 )—Order under—Publication 

of, in Provincial Government Gazette — No 
presumption that issuing authority had dc- 
oided to so publish within R. 119 (l) — 
Evidence Act, S. 114, illust. (e) does not 
raise presumption of such intention — Pro¬ 
secution must prove same 368 

Dekkhan Agriculturists’ Relief Act (17 
of 1879), S. Agriculturist — Minor co¬ 
parcener obtaining livelihood from joint 
family lands — Minor is agriculturist — 
“Earns” explained 18 

- Ch, 4 (Ss. 24 to 35j~Scope and object 

of_Chap. 4 does not supersede any of the 

provisions of Civil P. C. of 1877, but modi¬ 
fies several of those provisions in favour of 
agriculturist judgment-debtor SI‘Id 

_ S. 56 — Expression "properly made" in 

S. 26—Meaning of. explained 374c 

_ Ss. 33 and 55—Insolvency petition by 

creditor against agriculturist debtor — Trial 
Court holding petition as incompetent under 
S. 82 (b), Provincial Insolvency Act — No 
appeal lies—Revision is competent 874a 

_ S. 75—Suit under — S. 19, Limitation 

Act. cannot be taken advantage of: 1. L. R. 
(1944) Bom. 71 = (’44) 81 A. I. R. 1944 
Bom. 89 = 212 I. C. 631, OVERRULED 

(FB) 200c 

Evidenca Act (1 of 1872), Ss. 8 and 27 — 
Statement by accused while pointing out 
buried proi)erty that be had concealed it, is 
not admissible 292gr 

_ S. 14 — Evidence admissible pointed 

out 1526 

- S. 30 — Accused not implicating him¬ 
self in his confession — Confession cannot 
be used against co-accused (Per Lokur J.) 

484c 

- Ss. 30, 17, 9, 11, 14. 15 — Charge 

under Ss. 895 and 882 read with S. 84, 
Penal Code — No charge of conspiracy 

framed — Evidence of confessional state¬ 
ments of other acts of sabotage held inadmis¬ 
sible under Ss. 9, 11, 14 and 15 152c 

_ Ss. 90, 74 and 77 —Presumption under 

S. 90 — Applicability of—It does not apply 
to certified copy 3196 
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Evidence Act 

-S. IM — Principle laid down in — 

Scope and applicability of, explained 292Z 

- S. 114, IlUist. (a) and S. 27 — Scope 

and applicability of S. 114, Illust. (a), stated 

292/ 

- S.IU, Illust. Taj —Illust. (a) does 

not control Court’s discretion to raise pre. 
sumption under S. 114—Presumption under 
S. 114 depends on facts of each case (Per 
LohurJ) 292fc 

——S 114, Illust. — Dependents of 
person living with him cannot be said to be in 
joint possession of house 292 to 

_S. IIQ — Landlord and tenant — Ten¬ 
ant attorning to new landlord — Estopi^l, 
extent of, explained — Tenant can show that 
new landlord had no title at time of attorn¬ 
ment 899a 

-Ss. 1G2, 123 and 124 — Document 

referring to affairs of State or constituting 
official communication — Production of — 
Whether document refers to affairs of State 
or is official communication and therefore is 
privileged is for Court to decide—Court if 
entitled to look into such document — Pro. 
duction of document if within discretion of 
head of department 122a 

- Ss. 162, 123 and 124 — Whether do¬ 
cument is official record relating to affairs of 
State or official communication — Test laid 
down 1226 

Execution — Mortgage-decree — Execution 
proceedings—Death of one of co-mortgagors 
judgment-debtors—Legal representatives not 
brought on record — Sale is not binding on 
legal representatives 409a 

Government of India Act (1935,25 £ 26 
Oeo. V , Ch. 42J, S. 93 and Sch. 7, List. 3 — 
Governor under S. 93 can legislate even on 
subject in List 3 and retrospectively 862a 
■— Ss. 93 and 293 and Government of 
India (Adaptation of Indian laws) Order 
(1937), Ss. 2 and 7 — Governor exercising 
powers under S. 93 can alter clauses of 
Letters Patent 352d 

- S. 93, Proviso — Effect of proviso, 

explained 852c 

Guardians and Wards Act (8 of 1890), 
Ss. 7 and 34 — S. 84 is not mandatory and 
exhaustive—It does not affect Court's power 
to make conditional orders under Letters 
Patent — Order appointing guardian on fur¬ 
nishing security—Security not given—Order 
is not operative — It cannot extend period 
of minority — Word “appointed" in S. 8, 
Majority Act—Meaning of. explained : 248a 
■ ■ S. 60 —Rules under, framed by Bombay 
High Court — Bombay High Court Civil 
Manual (1940), Vol, 1, Ch. 24. Rr. 6, 6 and 


Gurdians and Wards Act 

7 and Vol. 2, Forms *'0” "D“ — Rules 5. 6 
and 7 are intrs vires— Amendmente sugges¬ 
ted , 2436 

Hindu law—Adoption— B watandar dying 
leaving sons A and B — A died before enter¬ 
ing bis name in Register — B recorded 
representative watandar — B adopting D — 
Relinquishment by B in favour of D does 
not put end to coparcenary — Subsequent 
adoption of P by widow of A—P is entitled 
to claim repartition—P held not entitled to 
declaration that he was nearest heir of last 
representative watandar : ('40) 27 A. I. R. 
1940 Bom. 118, held impliedly OVEB~ 
BULED (FB) 229 

-Adoption—Joint family—Father dying 

leaving widow and two sons — Elder son 
subsequently dying leaving his widow — 
Younger son also dying unmarried leaving 
his mother and widow of elder brother sur¬ 
viving—Adoption by mother is valid 164 

-Adoption—Previous valid surrender — 

Adopted son cannot question alienation : 246 

-Alienation — Alienation for necessity— 

Bona ffde purchaser is not bound to look to 
application of sale proceeds 846 

-Dasi—Concubine married woman if can. 

be dasi and son dasiputra : (Per Bajadhya- 
ksha J.) (FB) 217/ 

-Joint family—Family business—Powers 

of manager explained—Presumptions about 
jointness enunciated—Severance of status— 
Duty is cast on members to give notice to 
creditors of such severance — Till notice is 
given, acts of karta bind the members : 6116 
-Maintenance — Permanently kept con¬ 
cubine—Connection adulterous—Concubine is 
entitled to maintenance out of deceased para- 
mour’s estate provided she preserves her 
sexual fidelity to him : 48 Bom. 203=(’24) 
11 AXR. 1924 Bom. 311 = 80 I. 0. 686, 
OVERRULED (FB) 217a 

-Maintenance — Avarudba stree — To 

claim maintenance out of deceased para¬ 
mour's estate she must have been in exclu¬ 
sive and continuous keeping of her paramour 
—How long such keeping should have been, 
indicated — She cannot claim maintenance 
during paramour’s life-time : (Pot Lokur 
and N. J. Wadia JJ.) (FB) 217c 

_Maintenance—Avarudha stree — Right 

of, to maintenance out of deceased para¬ 
mour's estate — Residence in paramour’s fa- 
mily or connection being known to his family 
— Necessity of: (Per Lokur and N. /► 
Wadia JJ.) (FB) 217d 

Maintenance—Avarudha stree — Kight 
of, to maintenance out of deceased para¬ 
mour's estate — Avarudha stree if must be 
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Hindu law 

mother of illegitimate obildern by paramour: 
(Ofciier—Per Loktir and N. Wadia 
JJJ (FB) 211 e 

-Maintenance—Joint family — Bight of 

female to maintenance and marriage expen¬ 
ses—Nature of — Family propert>^ sold for 
legal necessity — Sale proceeds greater than 
amount required for legal necessity — Bight 
to maintenance and marriage expenses can- 
not be claimed out of property B4c 

-Permanent concubine possesses a reco. 

gnised status below that of wife and above 
that of harlot: fPer Lokur and N. J. Wadia 
JJ.) (FB) 2176 

-Succession — Daughters — Succession 

of indigent daughters inter se to father’s 
property 69c 

■—■ Succession—Married daughter succeeds 
in preference to unmarried daughter who is 
concubine 55 

-Widow—Surrender — Rs. 76 per year 

reserved for maintenance out of Rs. 100 — 
Surrender still held valid 24a 

_Will — Construction — Testator by his 

will making his wife full and absolute owner 
<kul swatantra malik) of his properties — 
Wife held took absolute estate—Direction as 
to manner of devolution of properties after 
wife’s death is invalid — Absence of express 
power of alienation—Effect of, stated 178 

Inam grants—Saranjam-^Whether saran. 
jam lands can be acquired by adverse posses- 
sion by grantee (Quare) 810(2 

Income tax Act (11 of 1922) —Interpreta¬ 
tion of — Reference to English cases on 
English Income tax Statutes not in pari 
materia if permissible (^Per Stone 0»J .):271c 

_ S. 4A (b) — Deed held created rela- 

tionship of partners and not that of employer 
and employee fPer Stone 0. J.) 271a 

_ S, 4A (h )—Foreign firm—One of part¬ 
ners residing in British India — For firm 
being treated as resident firm under S. 4A 
<b) actual control and management of firm 
by partner in British India is necessary: 2716 

-5a. 4A (b) and 66 — Whether assessee 

is resident within S. 4A (b) is question of 
fact—Duty of Tribunal in making reference 

under S. 66 ('Per Kania J.) 271/ 

—5. 4(1) — Assessee can be taxed on in¬ 
come accrued and not only on income 

actually received 4816 

-5. 4 (li (a)t (b) and (c) — If parti¬ 
cular amount is asses^ and taxed under cl. 
(a) or (b) or (o), same amount cannot be taxed 
under different beading either in same year 
orin different year (Per S'ania/.):(FB)442(2 

- (before amendment of 1939), S. 4 (2) 

—Firm can have two places of residence one 
in British India and other ontside it—Firm 


Income-tax Act 

whether resident in British India—Evidence 
as to 258a 

_ (before amendment of 1939), S. 4 (2) 

_Whether person is resident in British 

India is question of fact — Authority while 
recording finding must give assessee opportu- 
nity to meet evidence relied on in support of 
finding 2686 

- Before amendment of 1939, S. 4 

(2) —Word "received" in S. 4 (2)—Mean¬ 
ing of_Firm having two places of business 

at Indore outside British India and at 
Bombay—Bombay firm indebted to credi- 
tors at Indore—Indore firm paying credi. 
tors at Indore—Bombay firm debiting credi. 
tor’s account by havalas and crediting 
corresponding amounts to Indore firm s 
account—Payments by Indore firm s held 
not received or brought in British India 
within S. 4 (2) 258(2 

_5s. 6 to 15—Sections are used for 

computation of income -and not for charg¬ 
ing tax {Per Kania J.) (FB) 4426 

*_ S. 10—Assessee carrying on furniture 

business and profession of consulting engi¬ 
neer_Profession closed on 16th February 

1938—Business transferred to limited com¬ 
pany—Assessee recovering outstanding pro¬ 
fessional fees after February 1988—Re¬ 
ceipts held assessable after permissible de¬ 
ductions under S. 10 (Per Kama and Chagla 
JJ.; Stone 0* /.. dissenting). (FB) 442a 
(A? ame7ided tnl939), S. 10'7J and 
Schedule, Buies 1 to 9—Interpretation of 

402a 

a 

_ (^A$ amended in 1959), 5. 10 (7) and 

Schedule, Buies 1 to 9—Computation of 
profits and gains for taxation purposes 
under Schedule—Method of approach—Life 
insurance company not resident in British 
India—British Indian branch of—Ascertain¬ 
ment of profits and gains of—Rule 8 and 
not R. 2 applies ' 4026 

- Before amendment of 1959, 5. 14 (2) 

(a) _In 1932 33 company declaring divi¬ 

dend of Rs. 192-8 0. deducting Bs. 26-1-1 
as income tax and paying rupees 166-611 to 
share holder assessee — Income tax 0£B(jer 
grossing up amount of Rupees 166.6-11 by 
adding Rs. 28-6 0 and assessing assesses 
accordingly in 1932 33—In 1940 41 com¬ 
pany refunding amount of Rs. 26-1-1 to 
assessee—Amount of Rs. 26 1-1 held was 
taxed in 1932-33 and could not be taxed 
again 431a 

_5. 16 (l) (c\ provisos 1 and 8 — 

Applicability of — Trust deed by assess^ 
in favour of his wife in respect of certain 
property—Assessee to retain portion of pro. 
party and income of remaining property 
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Income-tax Act 

to be paid to wife during her life for main- 
tenance—Income to be paid to assessee 
for life in case of his surviving his wife— 
S. 16 (1) (c), proviso 3 held applied— 
Income paid to wife held not income of 
assessee 254 

- S. 22 (2 )—Words “period not less 

than 30 days” in—Meaning of—Notice 
requiring return to be filed within 30 days 
of receipt of notice is invalid 316 

- Ss. 2S (4) and 26A —Firm registered 

—Cancellation of registration does not affect 
the individual liability of imrtners to income- 
tax (Per Kania J.) 2885 

- S. 25 —S. 25 does not preclude assess¬ 
ment under other sections (Per Kania J.) 

(FB) 442c 

- Ss. 26A, 3 a7td 4 —Interpretation and 

effect of S. 26A—Firm registered under 
S. 26A—Statement of share in instrument 
of partnership—Income-tax Officer is not 
bound by aforesaid statement in assessing 
individual partner 238a 

- S. 26 (1) and Excess Profits Tax Act 

(1940), S, 2 (O )—Old firm of three part¬ 
ners—On death of one firm reconstituted^ 
Old business continued—In account year 
old firm made profit of Rs. 56,260 and 
distributed amongst surviving partners and 
widow of deceased—New firm made profit 
of Rs. 10.000 odd—Now firm held rightly 
assessed to income-tax on total profit but 
held not liable to excess profits tax 861 

- S. 81 — Assessment by Income-tax 

Officer—No appeal lies to Assistant Appel- 
late Commissioner 285a 

- S. 33 (4) and Buies framed by 

Appellate Tribunal B. Scoipe of— 
Word “thereon” in S. 33 (4)—Meaning of— 
Powers of Appellate Tribunal—Extent of 

285c 

-5. 42 (1) and (3) —Non-resident insu¬ 
rance company incorporated in London 
carrying on business in British India on 
lines other than life assurance—Insurance 
premia received from business in British 

India remitted to London for investment_ 

No part of such income invested in British 
India—Liability of company to be assessed 
on interest income from investments_Com¬ 

pany if entitled to benefit bf S. 42 (3): 285/ 

- S. 66—Whether particular sum was 

taxed or cot is question of fact 481c 

- S. 66 —Whether sum is validly taxed 

is mixed question of law and fact (Per 

KantaJ.) 481(2 

- S. 66 (1) and (4 )—Reference by 

Appellate Tribunal to High Court under 
S. 66 (1)—Essentials to be stated by Tri¬ 
bunal indicated d46a 


- S. 66 (1 )—Reference under—Ascer¬ 
tainment of questions of law referred—High 
Court has only to look to judgment of 
Tribunal (Per Kania J.) 3465 

- (As amended in 1939)^ Schedule^ Buie 

2 — Words “life insurance business" in 
R. 2—Scope of, explained (Obiter —Per 
Kania J.) 402(2 

- ( As amended in 1939), Schedule, Buies 

8 and Expression “more reliable data" 
in R. 8—Scope and meaning of—Life 
insurance company not resident in British 
India—Separate actuarial valuation state¬ 
ment for Indian business is more reliable 
data within Rule 8 402c 

- Schedule, Buie 8 —Whether more re- 

liable data is available or not is question 
of fact 286(2 

- Schedule, Buie 8 —Applicability ex¬ 
plained 285c 

Interpretation of statutes — Clear 
language of section especially of Limitation 
Act must be given effect to—Inconsisten- 
cies are for Legislature 4175 

-Taxing statute — Construction most 

beneficial to subject should be adopted (Per 
Kania J.) 402e 

-Statutes of limitation — Retrospective 

effect when to be given — S. 26E (1), Bom¬ 
bay Primary Education Act (4 of 1928, aa 
amended by Act 12 of 1988) is retrospective 
and applies to all suits instituted after it 
came into force 877 

—Illustration to section—Relevancy and 
value of, pointed out (Per Lokur J.) 292; 

" ■ Taxation statutes — Subject is entitled 
to benefit of doubt (Per Stone C. J.) 271(2 

-AU-India statute — Construction of — 

Considered opinion of another High Court— 
Value to be attached to 25Sc 

-Words clear—Intention of Legislature 

isirrGlavent(Per£^ama^g.C./.) (FB) 2002> 

-Plain terms of enactment not applicable 

—Intention of Legislature cannot be looked 
into 405 

Land Acquisition Act (l of 1894), S. 9^ 
—Notice by registered post—Service though 
not personal but on clerk is sufficient 49a 

- S. 25 —Sufficient reason — Good faith 

and alienee of negligence on part of claimant 
—Agent on whom notice served dismissed— 
Claimant held had sufficient reason 49& 
Landlord and tenant — Assignment — 
Assignment oven in breach of a condition, ia 
effectual to vest the term in a^gnee 8995^ 
Legal Practitioner — Pleader's sanad can- 
(jelled in 1987 for grave professional mis- 
(conduct—Application for restoring sanad in 
1943 — Applicant repentant and promising 
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lie^al Praotitionev 

to regulate his future oouduot—Pleader held 
should be allowed to resume practice 89a 

-Pleader removed from practice—Mode 

in which order should be carried out indi. 
cated — Be-admissiou of pleader after can. 
collation of sanad — Proper form of order 
indicated—Jurisdiction of High Court: 896 
— Suspension of — Proper course is to 
impound sanad 89c 

Letters Patent (Bombay), CL id.—Power 
of High Court to issue writ of certiorari is 
not in nature of revisional jurisdiction — 
Order passed by Single Judge in exercise of 
power to issue writ of certiorari — Appeal 
lies under Cl. 15 Tc 

- CL 15 —Word “judgment” in Cl. 15— 

Meaning of—Application under S. 15, Bom. 
bay Municipal Boroughs Act, for declaring 
election of candidate invalid on ground that 
electoral roll contained names of persons 
who were dead —'Assistant Judge hearing 
application ordering inspection of marked 
copies of electoral roll — Order of Single 
Judge of High Court holding that Assistant 
Judge had no jurisdiction to order inspection 
of marked copies of electoral roll held judg. 
ment within Clause 15 

Limitation Aot (9 of 1908)^ S. 6 — Sub¬ 
sequent birth of coparcener—No fresh start 
of limitation 6Sc 

-S. 19 —Acknowledgment should merely 

import existing liability—Oral evidence can 
be given that acknowledgment refers to debt 
in suit (Per Lohur J.) (PB) 200a 

- S. 21 (3 )—Person making acknowledg¬ 
ment or part payment must be manager of 
joint fatidly for the time being — If there is 
severance at time of acknowledgment or part- 
payment limitation cannot be extended:511a 

-5s. 28 and 6 — Adverse possession 

against minor by stranger ~ Whether such 
possession is to be. deemed on behalf of 
minor explained 686 

- Art. 12 — Application under 0. 21, 

R. 100, Civil P. 0., filed on 13th January 
1981 within one month of dispossession —> 
Application converted into one under S. 47, 
Civil P. C., and this again converted into 
suit on 22nd July 1933 — Suit held within 
time 409c 

- Art. 178 — Applicability — Arbitrator 

filing award under S. 14 (2), Arbitration Act, 
on request of party to reference —■ Art. 178 
does not apply 417a 

- Art. 182, Expln. 1, OL 5 — Decree 

against judgmentdebtor sought against judg. 
ment-debtor alone — Subsequent execution 
against surety more than three years after 
decree is not barred 469 


I. R, 1946 Bomba? 

Limitation Aot 

- Art. 182 (5) — Expression “in accor¬ 
dance with law” in Art. 182 (6) — Meaning 
of — Application under 0. 21, R. 15 (l) or 
R. 16 — Application is step in aid of oxo. 
cution whether order under 0. 21, R. 15 (2) 
is passed or not or whether notices under 
0. 21, R. 16 are issued or not 380c 

Mahomedan law —Maintenance—Hanafis 
—Minor son—Right to custody of—Liability 
of father to pay separate maintenance to: 390a 
__ Maintenance—Minor son and daughter 

— Liability of father — Hindu and Maho- 

medan law compared 3906 

- Maintenance — Daughter attaining 

majority — Right of, to claim separate 
maintenance from father if absolute 390c 
• —Marz-ul-maut — Apprehension of death 
is test — Physical incapacities are merely 
indicia 438 

Malioious prosecution — Normally whole 
judgment of acquittal is not admissible 

320a 

— Conviction reversed — Prima facie 
reasonable cause is presumed except in exoe. 


ptional cases 8206 

—Proceedings can be civil 820c 

-What is prosecution explained — Malice 

explained — Law of malicious prosecution 
laid down 320i 

Mortgage — Mortgage-deed — Contents of, 
can be proved by production of certified 
copy 819a 


Mussalman Wakf Act (42 of 1923 as 
amended by Bombay Act 18 of 1935), 
S. 6C (1) (i) —Inquiry under, is confined to 
cases where existence of wakf is admitted 

167a 

Negotiable Instruments Aot (26 of 1881), 
S. 98 (g) — “Promise to pay” may be ex. 
press or implied — Unequivocal aoknowledg. 
ment of debt amounts to implied promise to 
pay and is sufficient under S. 96 (g) 859 

Parsi Marriage and Divorce Aot (3 of 
1936), 8. 40 — S. 40 is based on grounds 
of public policy — Contract by wife giving 
up her right to future alimony under S. 40 
is void and is no bar to wife’s application for 
fixing alimony under S. 40 537 

Partnership—Partner and agent—Distino- 
tion stated (Per Kania J .) 271s 

Penal Code ( 45 of 1860), 8. 395 —Person 
found in possession of property recently stolen 
in dacoity — Presumption under S. 114, 
Illust. (a). Evidence Act — Nature of, ex¬ 
plained 292A 

- 8s. 411 and 412 — Person merely in 

possession of property recently stolen in 
dacoity — Offence if necessarily falls under 
S. 412 292) 


V 
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Pensions Act (23 of 1871), Ss. 4, 5 and 6 
— Suit by plaintiff for her share of pension 
received by defendant from Government — 
Suit does not fall under S. 4, 5 or 6 496a 

Pleadings — Issues — Contention put forth 
in plaint against all three defendants that 
plaintiff’ was interested in making payment 
which defendants were bound to make—Issue 
disputing plaintiff’s interest in making pay. 
ment raised on behalf of defendant 1 and 
written statements of all defendants severally 
raising contention that plaintiff was not in- 
terested in making payment — Omission to 
raise specihc issue by defendants 2 and 8 held 
technical (Per Kania J,) 187e 

Practice — Judgment — Cballengibility on 
ground of rules of natural justice (Per 
Kania J.) (FB) 886 

—Change of case law — Fact that case 
law is changed does not alter fact that 
true law must be deemed to have been same 
at time of previous decision 676 

Precedent — Scope of — Every case is 
authority only for proposition it lays down 
(Per Kama J.) (FB) 442c 

-Observations In case must be read as 

relating to facts of that case (Per Kania J.) 

238c 

-Decision of Single Judge of High Court— 

Decision of another Single Judge of same High 
Court with co ordinate jurisdiction — Binding 
nature of, indicated 1786 

— Single Judge of High Court if bound to 

follow decision of another single Judge of 
same High Court 110c 

Presidency Towns Insolvency Act (3 of 
1909, as amended by Bombay Act 15 of 
1939), S. 9A — Creditor obtaining ex parte 
decree as trustee—In insolvency notice issued 
by creditor not describing himself as trustee 

— Notice is invalid — Adjudication must bo 

annulled 165 

- Ss. 62 and 69 — Insolvent statutory 

tenant— Statutory tenancy is not insolvent's 
property within S. 62 and does not vest 
in Official Assignee—Official Assignee cannot 
disclaim it 178a 

- Sch. 2, Hr. 18 and 20 — Application 

by mortgagee under R. 18 for sale of insol. 
vent's property in presence of subsequent 
incumbrancers and persons having right to 
redeem—Sale under R 18 should be ordered 
only in exceptional circumstances — Case 
held exceptional 1616 

Press (Emergency) Powers Act (23 of 

1931), 8. 4 (1 )—Historical or literary work 
and newspaper articles etc. — Distinction 
between, explained — Test to be applied by 
Courts laid down (SB) 2076 


Press (Emergency Powers) Act 

- 88.4(1) and 3(3) — Notice under 

S. 8 (8) — Statement of objected words is in 
nature of charge (SB) 207c 

- S. 4(1) Expl. 1 — Biography of living 

person — Revolutionary movement 35 years 
ago narrated — Not narrative of current 
events — It is historical work (SB) 207a 

Principal and agent Accounts — Agent 
dying without rendering accounts — Legal 
representative is liable to extent of assets — 
Suit against him for accounts is maintainable 
—Burden of proof and procedure to be follow¬ 
ed explained 21 

Provident Funds Act (19 of 1925), Ss. S 
and 4 — Dependent in existence — Still 
nomination in favour of non.dependent is 
valid 48 

Provincial Insolvency Act (5 of 1920), 
Ss. 9, 82 (b) and 83 (2) — Decree-holder is 
entitled under S. 9 to present insolvency 
petition against agriculturist judgment-debtor 
notwithstanding Section 82 (b) 3746 

Provincial Small Cause Courts Act (9 of 
1887), S. 25 — S. 25 is wider than S. 115^ 
Civil P. C. — Small Cause suit tried as re¬ 
gular suit — Second appeal held could not 
be treated as revision under S. 115, Civil 
P.C.,as it would prejudice appellant—Retrial 
by Judge invested with Small Cause Court 
powers ordered (FB) 1976 

- Sch. 2, Art. 4, (as amended by Bombay 

Acts 6 of 1930 and 9 of 1932) —Applicabi¬ 
lity — "Whether issue substantial within Art. 
4 — Test — Suit to recover possession of 
property — Defence that suit was barred 
under S. 11, Bombay Rent Restriction Act, 
ousts jurisdiction of Small Cause Court 470 

- Sch 2, Art. 4, (as amended by Bombay 

Act, 6 of 1930) — Suit to evict tenant — 
Issue as to liability of tenant to be evicted in 
view of provisions of Bombay Rent Restric- 
tion Act raised — Suit is outside jurisdiction 
of Small Cause Court 469 

- Sch. 2, Art. 13 — Suit by plaintiff to 

recover his share of pension received by de. 
fendant from Government — Suit does not 
fall under Art. 18 4966 

*- Sch. 2, Art. 36 (j) — Suit for refund 

of money paid under illegal distress with in¬ 
terest thereon does not fall under Art. 35 (j) 
and is cognizable by Small Cause Court : 2'7 
Bom. L. R. 447 = ('26) 12 A. I. R. 1925 
Bom. 419 = 89 I. 0. 580. OVEBBULED 

(FB) 197a 

Restriction and Detention Ordinance (3 
of 1944) — Evidence for conviction and 
evidence for detention is different — Person 
though acquitted can be detained (Per Lokur 
/.) 6886 
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Restriotion and Detention Ordinance 

-S, 3, cl, 10 (1) — Detention order sup¬ 
ported by affidavit — Onus is practically 
impossible of discharge—High Court cannot 
question motive of authority concerned unless 
fraud or mistake is proved 538a 

- S. 6 — Effect of S. 6 (l) explained — 

S. 6 (2) covered only orders valid except for 
defect in S. 6 (l) — Document which is not 
order at all is not validated (FB) 2126 

-S. 10 — First part of S. 10 (1) does 

not prevent Court from deciding validity of 
order under Defence of India Rules. R. 26— 
Scope of second part of S. 10 (l) explained 

(FB)212c 

Spacmo Relief Act fl of 1877), S. 22 — 
Contract of sale — Specific performance is 
equitable relief — Agreement by judgment- 
debtor to sell his property to person who had 
financed litigation—Decree-holder subsequent¬ 
ly attaching property in execution of bis 
deore6->Specific performance of contract of 
sale held should be refused os it would be in¬ 
jurious to decree-holder 4816 

- Ss. 45 and 50 —S. 45 covers both writ 

of mandamus and writ of prohibition 419a 
S. 45 proviso (a) — Applicability of 

4196 

- S. 45 provisos (d) and (e) — Applioa- 

tion for writ of prohibition to restrain arbitr- 
ator from proceeding with arbitration — 
Remedies by way of suit and appeal open — 
Writ of prohibition held could not be granted 

419c 

Transfer of Property Act (4 of 1882), 
S. 13, before amendment of 1920 — Princi- 
pie of, explained 395a 

- Ss. 13 and 15, prior to amendment of 

1929 — Gift to unborn persons — Validity 
of, considered 895c 

- S. 15, prior to amendment in 1929 — 

Scope of, stated 8956 

- S. 39 (as amended in 1929) — Effect 

of amendment 84a 

- S. 52 — S. 52 is retrospective 4096 

- S. 52 — Mortgage decree — One of co- 

mortgagors A transferring his share to B 
— Subsequent sale of mortgaged property 
in execution of decree held void so far as it 
affected 4*5 share — B held not in worse 
position than A and not affected by doctrine 
of lis pendens 409d 

- S. 56 (1) (q) and (a) — Defendants 2 

and 8 trustees of debenture trust executed 
by owner of Mills — Defendant 1 holding all 
issued debentures—On default in payment of 
debentures on due date trustees entering into 
possession of Mills — Plaintiff 1 purchasing 
Mills from defendant 1, paying purchase price 
on 7 th September 1987 and taking possession 


T. P. Act 

from trustees on 9th September 1987 — On 
7th October 1937 Municipality demanding 
from plaintiff 1 arrears of municipal taxes— 
On 29tb November 1939 plaintiff 1 contract¬ 
ing to sell Mills to plaintiff 2 as from 7th 
September 1937 — On 23rd February 1939 
plaintiff' 2 paying off municipal taxes — On 
25th March 1939 defendant 1 executing re- 
gistered conveyance in favour of plaintiff 2 
direct, plaintiff 1 joining as condrming party 

— Claim by plaintiffs 1 and 2 to recover 

amount of municipal taxes from defendants 1, 
2 and 3—Plaintiffs held could recover neither 
under S. 55 (l) (g), T. P. Act, nor under 
S. 69, Contract Act 1876^ 

- S. 55 (1) fg) — Words “seller” and 

“buyer” in S. 55—Scope of — Obligation of 
seller under S. 55 (l) (g)—Nature of, explained 
(Per Kania J.) l%ld 

- Ss. 60 and 93 — Consent instalment 

decree for redemption passed before Act ex- 
tended to Bombay — On default right to 
redeem to be barred — Default committed— 
Application for foreclosure — Fresh order to 
make foreclosure absolute held unnecessary 
—Fresh suit for redemption after forty years 
held barred 807 

- S. 60 — Right of charge.holders to 

redeem equitable mortgage held not extin. 

guished by act of parties 161a 

- Ss. 60 and 92 — Partial redemption 

when permissible — Mortgage with possession 
to two persons—Redemption suit — Failure 
of mortgagee to take up plea that as o^mer 
of part of mortgage property be was interested 
in equity of redemption and to resist mort- 
gagor’s attempt to take possession of entire 
mortgage property — Subsequent claim by 
mortgagee to equity of redemption held bar¬ 
red neither by res judicata nor estoppel : 69a 
—5. 67 (d) — Purchase of equity of re- 
demption by mortgagee without consent of 
co-mortgagee — Suit by co-mortgagee for bis 
share of debt — Whole property is liable to 
be sold 851a 

- S. 70 — Shop with site on which it was 

standing mortgaged — Shop destroyed by 

fire and new one constructed — New shop ia- 
accession to mortgaged property within S. 70 

248a 

- S. 70 — Mortgage decree — Accession 

to mortgage property after passing of decree 

— Mortgagee can sell accession for satisfac¬ 
tion of decree 2486 

- S. 101, as amended in 1929 — Effect 

of amendment — Charge on immovable pro. 
perty created by judgment-debtor in favour 
of bolder of money decree — Sale of property 
in execution of mortgage decree — Purchase' 
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T. p. act 

by charge-holdec — Debt under charge is 
extinguished—Personal remedy against judg- 
ment-debtor, if barred 116 

- Ss. Ill (g) and (h), 112 and 113 — 

Waiver of forfeiture and waiver of notice to 
quit—Distinction, stated 132a 

- Ss. 113 and IIG — Acceptance of rent 

after notice to quit — Whether landlord 
intended to renew tenancy or treat it as still 
subsisting is question of fact—Landlord held 
did not by accepting payment after action 
for ejectment intend to renew lease or treat 
it as still subsisting 1326 

- Ss. 113 and IIG — Ss. 118 and 116 

have not made Indian law different from 
Dnglish law fPer Kania J.) 182c 

- Ss. IIG, 112 and 113 — Section 116 

does not affect rights of landlord and tenant 
as contained in Ss. 112 and 113 ^Per 
Kania J.) 132(2 

-Ss. 130 and 134 — Scope of S. 130 — 

Actionable claim — Transfer of — Transferee 
alone can sue on actionable claim—Effect of 
S. 184 — Transferor having interest jointly 
with transferee — Suit by transferor against 
debtor and transferee — Decree if can bo 
passed in favour of plaintiff transferor and 

defendant transferee 11a 

• 

- S, 130 — Transfer of debt by way of 


T. P Act 

security — Transferee colluding with debtor 
—Remedies of transferor 116 

Words and Phrases — Word “appointed” 
in S. 3, Majority Act—Meaning of, explained 

248a 

-Words “fresh suit” in 0. 23 R. 1, Civil 

P. 0. — Meaning of, explained 74a 

-Word “import” in Ahmedabad Municipal 

Code, R. 380 — Meaning of, explained 251 

-Expression “in accordance with law” in 

Art. 182 (5), Limitation Act — Meaning of, 
explained 380c 

-Word “order” in S. 8, Court-fees Act — 

Meaning of, explained 348a 

-Words “period not less than SO days” 

in S. 22 (2), Income-tax Act — Meaning of, 
explained 316 

-Expression "properly made” in S. 26, 

Dekkhan Agriculturists’ Relief Act — Mean¬ 
ing of, explained 874c 

-Word “received” in S. 4 (2), Income-tax 

Act (1922) before amendment of 1989 — 
Meaning of, explained 258d 

-“Seller” and “bupr” in S. 56, T. P. 

Act — Scope of — Obligation of seller under 
S. 55 (l) (g) of the Act—Nature of, explained 
TPer Kania J.) 187(2 

-“Sharkati” and “Sbarkati village ’’mean- 

ing of, stated 3646 

-Word “thereon” in S. 38 (4), Income-tax 

Act (1922)—Meaning of, explained 285c 


GASES OVERRULED OR REVERSED 
IN A. I. R, (32) 1943 BOMBAY 


Anandilal Bhagchand v. Chandrabal, (’24) 48 Bom. 
203s=26 Bom. L.R. 63=11 A.I.R. 1924 Bom. 311 
=80 I.C. 636 

Chandra Shankar Pranshankar v. Bai Magan, (’14) 
38 Bom. 576=16 Bom. L. R. 236=1 A.I.R. 1914 
Bom. 55=24 I. C. 730 

Govinddas Rajacamdas Devi v. Ganpatdas Natofc- 
tamdaa, (’23) 47 Bom. 783 = 25 Bom. L. R. 
518=10 A.I.R. 1923 Bom. 431=73 I. C. 1030 
Irappa Lokappa v. Rachayya Madiwolayya, (’40) 
I.L.R. (1940) Bom. 42=41 Bom.L. R. 1300 = 27 
A.I.R. 1940 Bom. 118=187 I. C. 504 
Kalyan MunicipaUty v. Govind Karsan Ramji, (’25) 
27 Bom.L.R. 447=12 A.I.R. 1925 Bom. 419=89 
I.C. 680 

Etshorelal Stores y. Jagannath Bayaji, (’44) I.Ii.R. 
(1944) Bom. 71=45 Bom. L.R. 1064=31 A. I. R. 
1944 Bom. 89=212 I.C. 631 
ftlalak Ohand y. Man! Lai, (’04) 28 Bom.-364 
-Poison P. E. In te, I.L.R. (1942) Bom. 216=43 
Bom. L. R. 1034=1942-10 I. T. R. 62=29 A.I.R. 
1942 Bom. 50=193 I. G. 430. 


Overruled in A.I.R. (32) 1945 Bom. 217 (F.B.). 

Overruled in A.I.R. (32) 1945 P. 0. 74. 

Overruled in A.I.R. (32) 1945 P. 0. 176. 

Held impliedly Oyezruled in A. I. R. (32) 1945 Bom. 
229 (F.B.). 

Oyerruled in A.I.R. (32) 1943 Bom. 197 (F.B.). 

Overruled in A.I.R. (32) 1945 Bom. 200 (P.B.). 

Overruled in A.LR. (32) 1945 P. C. 74. 

Reversed in A.I.R. (32) 1946 P.C. 137. 
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A. I. B. (32) 1945 Bombay 1 

Stone C. J. and Chagla J. 

In re Jerbai K* Kapadia. 

O. C. J. T. I. J. Nos. 609 and 500 of 1943, Decided 
on 30tb March 1944. 

(a) Court-fees Act (1870), S. 191 — Practice in 
Testamentary Registry upon petitions forprobate 
or letters of administration if can detract from 
law made by Legislature. 

The practice preTailing in the Bombay Testament¬ 
ary Registry upon petitions for probate or letters of 
administration being presented even if dependant 
upon rales made by the High Court cannot detract 
from the law made by the Acts of the Legislature. 

[P 3 C 2] 

(b) Court-fees Act (1870), Scb. 1, Item 11 » 
Court-fees chargeable on probate under—Nature 
of — Court-fees when not payable. 

Court-fees chargeable on probate under item 11 
of Scb. 1, Court-fees Act, are in no sense a death 
duty, and are only payable if probate is taken out : 
so that if an estate can be administered without the 
necessity of a grant of probate, no probate fee in fact 
becomes payable at all. [P 3 C 2] 

(c) Court-fees Act (1870), S. 30—Endorsement 
on stamp of date of issue and name of purchaser 
is not cancellation of stamp. 

The endorsements on the stamps of the date of 
issue and the name of the person purchasing them 
are not in fact or in practice a cancellation of the 
stamps. [P 4 C 1) 

(d) Court-fees Act (1870), S. 191—Practice in 
Bombay Testamentary Registry enabling peti¬ 
tioner for probate to recant upto actual cancel¬ 
lation of stamps and ask for return of stamps — 
Nature and validity of. 

A practice has grown up in the Bombay Testa¬ 
mentary Registry, which enables a petitioner for 
probate or letters of administration to recant at any 
time up to the actual cancellation of the stamps, that 
is to say, to change his mind and say: “1 do not 
■want probate after all, give me back my stamps.” 
In cases in which this is done, the •Testamentary 
Registry retains the petition which has been taken 
on the file and also the original will which is consi¬ 
dered to be pturt of it and returns the stamps. This 
practice of banding back the stamps once the peti¬ 
tion has been taken on the file in the cases of persons 
who change their minds is an indulgence supported 
by long usage only, and does not owe its origin to 
any enforceable right. In any event, the return of 
the stamps, whilst retaining the original will in the 
Registry is quite illc^ical, since, unless at a subsequent 
date a fresh application for probate is made, the will 
1946 B/1 & 2 


remains unproved in the Registry and inaccessible to 
the executors and beneficiaries of the testator. 

[P 4 C 1.2) 

(e) Bombay Increase of Court-fees Act (15 of 
1943), Ss. 2 and 3 — Act is not retrospective — 
Application for probate—Court-fee under Sch. 1, 
Item 11, Court-fees Act, 1870 when becomes 
leviable — Court-fee stamps handed over into 
Testamentary Registry before but probate grant¬ 
ed after Increase of Court-fees Act came into 
force—Increase of Court-fees Act does not apply. 

Under Bombay Increase of Court-fees Act it is 
only the fees still leviable under the Court-fees Act 
which are increased by the surcharge. The Act is not 
restrospective in character and, therefore, it cannot 
apply to any probate in respect of which the fee 
payable under the law for the time being in force has 
been paid prior to the coming into force of that Act 
although the probate might not in fact have been 
issued. [PTC 1,2} 

Under S. 191, Court-fees Act, no order entitling 
the petitioner to a grant of probate or letters of ad¬ 
ministration can be made until two things have 
happened: First, the petitioner has filed in Court a 
valuation of the property in the form set forth in 
Scb. 3; and, secondly the Court is satisfied that the 
fee mentioned in item 11 of Sch. 1 “has been paid on 
such valuation.” The order for the grant of probate 
ought, therefore, never to be made, unless and until 
the fee is paid on the valuation, and, as it is provided 
that the fee shall be collected by stamps, it necessarily 
follows that payment of the fee by stamp must take 
place when the stamps are banded into the Registry: 
since there is no other act between banding over the 
stamps and the making of the order for the grant 
of probate to issue which could amount to payment. 
The banding over of the court-fee stamps to the 
Registry is not a provisional payment or a deposit, 
since S. 191 deals with payment on the valuation 
annexed to the petition and not with the right to 
receive a grant. A fee becomes leviable on the date 
when it is liable to be collcted: To levy a fee con¬ 
notes its collection and its payment rather than the 
conception of its charge on some document which 
evidences its payment. The cancellation of the stamp 
cannotafiect the liability to pay and cannot be said to 
be the levy of the fee. Section 191 is decisive of the 
fact, that payment of the fee under Scb. 1, item 11 
must be made not only before the grant itself is 
issued, but before any order for the grant to issue is 
made. The court-fees for probate or letters of admi¬ 
nistration become leviable at the time when the 
previously purchased stamps are banded over to the 
Registry, and the petition for probate is taken on 
the file and not when the grant of probate is made. 

[P 5 0 1,2] 

Accordingly when the court-fee stamps chargeable 
in respect of the petition for the grant of probate 
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•were handed over to the Testamentary Registry and 
the petition was taken on hie before 1st January 
1944 when the Bombay Increase o£ Court-fees Act 
came into force that Act can have no application 
even though the probate was actually granted after 
that Act came into force : Decision of Crump J. in 
(’27) 14 A. I. R. 1927 Bom. 643, Not approved. 

[P 5 C 2] 

(f) Bombay Increase of Court-fees Act (15 of 
1943), Ss. 2 and 3—Construction of Act—Benefit 
of doubt is right of subject. 

The Act is a Stamp Act imposing an additional 
fee and therefore in construing it the benefit of any 
doubt is the right of the subject. [P 5 C 2] 

(g) Court-fees Act (1870), Ss. 3 and 191—Pro¬ 
bate_Application for — Court-fee is charged on 

probate and not on application for or order 
granting probate (Per Chagla J.). 

On an application for the grant of probate what is 
charged is neither the application for probate nor the 
order entitling the petitioner to grant of probate but 
the probate itself. [P 5 C 2] 

Sir Jamshedji Kanga and B. J, Kolah — 

for Petitioners. 

N. P. Engineer, Advocate-General — 

for the Government. 

Stone C. J.— The question "which we have 
to determine, though raising a short point, is 
not free from difficulty, and arises by reason 
of the fact that the Governor of Bombay, who 
has now assumed all the powers vested by or 
under the Government of India Act, 1935, in 
the Provincial Government, has been pleased 
to make the Increase of Court-fees Act, 1943. 
That Act,' which possesses the merit of brevity, 
in S. 1 states its name, and that it extends to 
the whole of the Province of Bombay, and 
provides that it shall come into force'on 1st 
January 1944, and shall cease to have effect 
on such date as shall be appointed. Sections 2 
and 3 are as follows : 

"2. Notwithstftndiog anything contained in the 
Court-fees Act, 1870, (7 of 1870), in its application 
to the Province of Bombay (hereinafter ctdled the 
principal Act), all fees leviable under the principal 
Act shall be increased by a surcharge at the rates 
specified in the schedule annexed hereto. 

3. The provisions of the principal Act shall, save 
in so far as they are inconsistent with anything 
herein contained, apply for the purposes of this 
Act.” 

There then follows the schedule of increases 
which, in effect, provides for an increase of 
25 per cent, on the fees laid down by the prin¬ 
cipal Act. The question at issue concerns the 
probate court-fee, and comes before thia Court 
by my direction on two references made to me 
by the Taxing Master under S. 5 of the prin¬ 
cipal Act, that is to say, the Court-fees Act, 
1870, as amended by Acts of 1875 and 1899, 
Act 7 of 1910 and Act 3 of 1926, the question 
arising upon each of the references being in 
the opinion of the Taxing Master of general 
importance. The cases referred are, in effect, 
test cases, and the result of our decision in 
each case will affect a number of other probate 
matters pending in the Testamentary Registry. 


A. L R. 

Section 3 of the principal Act is the charging 

section and so far as it is material, it provides 

that the fees chargeable in the High Courts 

established by Letters Patent, under item 11 

of Sch. 1 to the Act, that is to say, the probate 

fee, “shall be collected in the manner herein. 

after appearing.” By S. 4, no document of any 

of the kinds specified in Sch. 1 or 2 to the Act, 

as chargeable with fees, shall be filed, exhibited 

or recorded in the High Court in the exercise 

of its jurisdictions therein mentioned, 

“unless in respect of such document there be paid a 
fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such 
document.” 

The words “unless in respect of such document 
there he paid a fee” should be noted. The im¬ 
portance of these words is that it is payment 
of the fee which is made the test. The section 
does not say “unless such document has been 
stamped.” Section 5 is the section under which 
these references are made, and the next mate¬ 
rial group of sections are those contained in 
chap. 3A and numbered 19A to 19K, both 
inclusive. Section 19A provides for relief in 
cases in which it is ultimately discovered that 
the estimate of the value of the property was 
too great and that consequently too high 
court-fees have been paid. The only relevance 
of this section is that it refers to : “a greater 
fee was paid on the probate or letters than the 
law required,” and that it provides that the 
authority may: “cancel the stamp on the pro¬ 
bate or letters if such stamp has not been 
-already cancelled ” and substitute another 
stamp for denoting the court-fee. Section 19C 
is a provision against double charges, and the 
expression is used: “the full fee chargeable 
under this Act has been or is paid thereon.’* 
Section 19E is the section which makes pro"vi. 
sion for cases in which too low a court-fee has 
been paid, and it provides that the Chief Con- 
trolling Revenue-authority, not, be it noted, 
the High Coxu t 

“may, on the value of the estate of the deceased 
being verified by affidavit or affirmation, cause the 
probate or letters of administration to be duly 
stamped on payment of the full court-fee which 
ought to have been originally paid thereon in respect 
of such value 

and the section goes on to provide for certain 
penalties which may have to be paid. Sec¬ 
tion 19P, whiph applies to letters of adminis¬ 
tration only, is as follows : 

“In case of letters of administration on which too 
low a court-fee has been paid at first, the said autho¬ 
rity shall not cause the same to be duly stamped in 
manner aforesaid until the administrator has given 
such security to the Court by which the letters of 
administration have been granted as ought by law 
to have been given on the granting thereof in case 
the full value of the estate of the deceased bad been 
then ascertained.” 

Section 19I is the section around which 
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much discussion has ranged in this Court and 
it is as follows : 

"U) order entitling the petitioner to the grant 
of probate or letters of administration shall be made 
upon an application for such grant until the peti¬ 
tioner has filed in the Court a ^nation of the pro¬ 
perty in the form set forth in Sch. 3, and the Court 
is satisfied that the fee mentioned in Ko. 11 of Scb. 1 
has been paid on such valuation.” 

Chapter 4 is not relevant; and then we come 
to chap. 5, the heading of which is: “Of the 
Mode of Levying Fees”; and it provides by 
S. 25 that “all fees referred to in s. 3 or charge¬ 
able under this Act shall be collected by 

stamps”, and by S. 26 : 

“The stamps u^ to denote any fees chargeable 
under this Act shall be impressed or adhesive, or 
partly impressed and partly adhesive, as the Appro¬ 
priate Government may, by notification in the Offi¬ 
cial Gazette from time to time direct.” 

It appears from a foot-note in the official copy 
of the Unrepealed Central Acts of 1834 to 1871, 
both inclusive, Vol. 1, p. 574, that rules as to 
levy of court-fees by adhesive and impressed 
stamps were made and published in the Gazette 
of India, 1883, Part I, p. 189. But these rules 
do not appear to be material to the present 
references. Section 80 is as follows : 

“No document requiring a stamp under this Act 
shall be filed or acted upon in any proceeding in any 
Court or office until the stamp has been cancelled. 

Such officer as the Court or the head of the office 
may from time to time appoint shall, on receiving 
any such document, forthwith efiect such cancellation 
by punching out the figure-head so as to leave the 
amount designated on the stamp untouched, and the 
part removed by punching shall be burnt or otherwise 
destroyed.” 

Turning to Sch. 1, Item 11, which is the 
relevant subject-matter charged with a fee by 
s. 3, is as follows : “Probate of a will or letters 
of administration with or without will annex- 
ed”: and in columns 2 and 3 are set out the 
varying rates of the fee dependent upon the 
value of the estate. Schedule 3 contains forms 
and under the heading: “See s. 191” is the 
relevant form of valuation in Testamentary 
matters. It is in the form of an affidavit or 
affirmation, and para. 8 of it is as follows : 

“1 further say that the said assets, exclusive ouly 
of such last-mentioned items, but inclusive of all 
rents, interest, dividends and increased values since 
the date of the death of the said deceased, are under 
the value of ....” 

And from the Annexure marked “a” two 
things appear: In the first place, the valua¬ 
tion is to be made as at the date of making 
the application for probate or letters of admi- 
nistraliOD, and, secondly, there is to be inclu¬ 
ded separately arrears due at the date of death 
and all rents received or due since that date 
to the time of making the application. Buie 
607 of the rules of this High Clourt, in its pre- 
sent form, is as follows : 

“Every application for probate or for letters of 
administration with or without the annexed or 
for succession certificate shall be accompanied by a 
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certificate of the Prothonotary and Senior Master that 
duty payable has been paid, unless the Honourable 
the Chief Justice or the Judge hearing Testamentary 
Matters shall otherwise direct.” 

What we have to do is to construe the 1943 
Act in its relation to the principal Act of 1870 
as subsequently amended, and the practice in 
the Testamentary Regis! ry, even if it is de¬ 
pendent upon rules made by this Court, can- 
not detract from the law made by Acts of the 
Legislature. Nevertheless, before approaching 
the facts of these two particular references, it 
will be convenient to say something about the 
practice, w’hich in fact prevails in the Testa- 
mentary Registry uix)n petitions for probate 
or letters of administration being i)resented, 
in order to understand how the present pro¬ 
blem has arisen. 

The solicitor to the executor or the pros¬ 
pective administrator or, I suppose, the exe¬ 
cutor or administrator in pereon, goes to the 
registry with a petition asking for probate or 
letters of administration, and to this is an¬ 
nexed the valuation which is deposed to as at 
the date of the application in accordance with 
the form in Sch. 3 to the principal Act. There 
is also annexed, and marked A, the original 
will, though this is not in fact bound up with 
the petition and the valuation. Provided that 
this petition is made within three years from 
the date of death or even later upon explana¬ 
tion of the delay, it does not appear to matter at 
what date the application for probate is made 
and consequently there is considerable free, 
dom of choice exercisable by executors or ad¬ 
ministrators as to the day on which the values 
are computed. There is nothing inconsistent 
with the principal Act in the procedure. On 
production of these documents to the registry, 
the petitioner or his solicitor is given a state¬ 
ment headed “Memorandum of fees and duty” 
and this contains a list of such court-fees as 
drawing and engrossing probate, registering 
oath etc., as well as the major item, the Pro¬ 
bate court-fee, which is incorrectly called 
“Probate duty.” It is necessary, I think, at 
this stage, to point out that court-fees charge¬ 
able on probate under item 11 of Sch. 1 to the 
principal Act are in no sense a death duty, 
and are only payable if probate is taken out: 
so that if an estate can be administered with¬ 
out the necessity of a grant of probate, no 
probate fee in fact becomes payable at all. 

Having received the memorandum of 
“court-fees and duty”; the petitioner then 
takes away his petition and the original will 
and repairs to the Collector, where he purcha¬ 
ses sufficient stamps to provide for the total 
sum made up of the items above mentioned. 
The higher denominations of these stamps are 
impressed on blank sheets of paper, whilst the 
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lower denominations are loose adhesive stamps. 
In the case of the impressed stamps, the back 
of the paper is endoi'sed with the date of issue 
and the name of the person purchasing them, 
who is generaUy the solicitor. In the case of 
the adhesive stamps a similar endorsement is 
made on the face of the stamp. But such en¬ 
dorsements are not, in fact or in practice, a 
cancellation of the stamps; see S. 30 of the 
principal Act. The petitioner then returns to 
the registry, hands over the i)etition contain, 
ing the schedule of valuation, and the original 
will in cases in which there is one, and also all 
stamps. The petition is then 61ed and receives 
an endorsement on it to that effect, which 
contains the date, and the petitioner or his 
solicitor is given a receipt, which is in the fol- 
lowing form : 

“In the High Court of Judicature' 
at Bombay 

Testamentary and Intestate JudU 
cation Petition for 

Petitioner. 


I, Suleman JaSerbhai Rahimtoola, Prothonotary 
and Senior Master of the High Court of Judicature 
at Bombay, do hereby certify that the sum of rupees 
has been paid on the day of 194 
in the above matter for Court-fees and Probate Duty, 
on the property mentioned in the schedule to the 
petition herein, such duty being charged in accord- 
ance with the provisions of Act 7 of 1870, as amen¬ 
ded by Act 7 of 1910 and Act 3 of 1926. 

Dated this day of 194 • 

Prothonotary and Senior Master. 

Messrs. 


Attorneys-at-Law.” 


In the normal case the application for probate 
or letters of administration then proceeds in 
the Registry, and the valuation is checked by 
officials of this Court. At a later date the Pro. 
thonotary and Senior Master, in cases in which 
the grant is not challenged and no caveat is 
filed, makes an order for the grant of probate 
or letters of administration to issue; and at a 
still later date, depending partly on howHong 
it takes to engross the probate copy of the will 
on the blank sheets, which contain the impres¬ 
sed stamps, the solicitor or the party is sum¬ 
moned to the Registry and hand^ the probate. 
On that date it appears that the stamps are 
actually cancelled by defacement pursuant to 
S. 30 of the principal Act. Now, it appears, 
though by what right I do not know, that the 
practice has grown up in the testamentary 
registry, which enables a petitioner for probate 
or letters of administration to recant at any 
time up to the actual cancellation of the 
stamps, that is to say, he may change his 
mind and say : “ I do not want probate after 
all, give me back my stamps.^" But in cases in 
which this is done, and we are informed that 
it is not infrequently done, the testamentary 
registry retains the petition which has been 
taken on the file and also the original will 


which is considered to be part of it. The 
stamps, thus returned, are either used by the 
solicitor in some other matter, or else they 
can he taken back to the Collector and cashed 
at a discount of one anna in the rupee: see 
rules framed under the Court-fees Act corres¬ 
ponding to S. 54, Stamp Act, 1899. No one has 
been able to suggest to us by what authority 
or right the testamentary registry hands back 
the stamps once the petition has been taken 
on the file in the cases of persons who change 
their minds. 

When the principal Act wants to provide for 
security which is not payment, it does so by 
precise words: see S. 19F. We express no opinion 
about this practice, which appears to have 
gone on for many years, and which, we must 
assume, has the implied assent of Govern¬ 
ment; but it is an indulgence supported by 
long usage only, and does not appear to owe 
its origin to any enforceable right. In any 
event, the return of the stamps, whilst retain¬ 
ing the original will in the registry, seems to 
me to be quite illogical: since, unless at a sub- 
sequent date a fresh application for probate is 
made, the will remains unproved in the re¬ 
gistry and inaccessible to the executore and 
beneficiaries of the testator. The rules I have 
already referred to, which provide for the re- 
cashing of court-fee stamps at a discount, are 
not equivocal so far as the probate court-fee is 
concerned: since there are many other court- 
fee stamps used for other purposes than the 
payment of probate fees. 

The facts in these two references before us 
are as follows: The first reference, which con¬ 
cerns a testatrix of the name of Kapadia, is 
No. 509 of 1943. In that case the will is dated 
28th July 1939; the testatrix died on 22nd 
August 1943; the original application for pro- 
bate was made on 13th October 1943; stamps 
of the value of Es. 6171-10-0 were handed over 
to the testamentary registry and the petition 
taken on the file on 5th November 1943; and 
on 26th November 1943 the Prothonotary made 
an order for the grant of probate to issue; but 
before this order had been complied with, the 
amending Act had come into force. The second 
reference, which concerns the estate of Boman 
Behram, is no. 500 of 1943. The will of the 
testator is dated 1st September 1938; the testa¬ 
tor died on 2lst May 1943; the original appli¬ 
cation to the Testamentary Registry was made 
on 18th October 1943; and on 27th October 1943 
stamps of the value of Bs. 38,625-11-0 were 
banded in to the Registry and the petition 
taken on the file. In this case the estate being 
a large one involving no doubt considerable 
inquiries as to its valuation, the order for the 
grant to issue had not been made before 1 st 
Januarj' 1944 when the new Act came into 
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operation. In both cases a receipt in the form 
indicated above was given for the amount of 
the stamps. 

I will now proceed to consider s. 191 of the 
principal Act, which provides that no order 
entitling the petitioner to a grant of probate 
or letters of administration shall be made 
until two things have happened: First, the pe. 
titioner has died in Court a valuation of the 
property in the form set forth in Sch. 3; and, 
secondly, the Court is satisfied that the fee 
mentioned in item 11 of Sch. l “ has been paid 
on such valuation.” The order for the grant 
of probate ought therefore never to be made, 
unless and until the fee is paid on the valua¬ 
tion : and, as it is provided that the fee shall 
be collected by stamps, it, in my judgment, 
necessarily follows that payment of the fee by 
stamps must take place when the stamps are 
handed in to the registry: since there is no other 
act between handing over the stamps and the 
making of the order for the grant of probate 
to issue which could amount to payment. We 
have been referred to the case in 29 Bom.L.B. 
1511,^ in which Crump J. had to decide whe¬ 
ther the increase in court-fees, which came 
into force on 1st April 1926 under Bombay Act 
3 of 1926, was an increase, which the applicant 
in that case was bound to pay, or whether the 
payment already made by him was suffici¬ 
ent to entitle him to the grant of probate. 

Crump J., referring to S. 191, said {p. 1513): 

"I do not see how the petitioner can be said to be 
competent to comply with the requirements of the 
section until the time when the obligation imposed 
by that section comes into eSeot, that is, when the 
grant of probate comes to be made. This being my 
view of the matter, I mast hold that the Testamen¬ 
tary B^istrar was correct in this case, and that no 
grant of probate can be made until the additional 
court-fee has been paid.’* 

In holding the applicant liable to pay the in- 
creased fee, the learned Judge appears to have 
assumed that the handing over of the court- 
fee stamps to the registry was only a provi¬ 
sional payment. With great respect to the 
learned Judge who decided that case, I find 
■myself unable to agree with that decision ; 
since s. 191 deals with payment on the valua¬ 
tion annexed to the petition and not with the 
right to receive a grant. It is now necessary 
to consider how the amending Act of 1943, 
which came into operation on 1st January 
1944 affects the position. The relevant words 
appear- in s. 2. They are: 

“all fees leviable under the principal Act shall be 
increased by a surcharge at the rates speoihed in the 
schedule annexed thereto.” 

And the question is, in my opinion, dependent 
upon the ascertainment of the point of time 

1. (’27) 14 A.LB. 1927 Bom. 643 : 52 Bom. 61 : 29 

Bom. L. B. 1511 : 106 I. C. 66, Gangaram v. Chief 

Controlling Bevenoe Authority. 


at which this probate fee became leviable. The 
learned Advocate-General has submitted that 
the fee is chargeable on the probate, meaning 
thereby the actual document by which the 
grant is made, and that, therefore, the fee is 
levied on the grant itself, which has not yet 
come into existence in either of the references 
before us. In support of this argument, the 
language of item 11 in Sch. 1 and Ss. 4,19A 
and 19E of the principal Act are relied upon. 
But, in my judgment, a fee becomes leviable 
on the date when it is liable to be collected : 
To levy a fee connotes its collection and its 
payment rather than the conception of its 
charge on some document which evidences its 
payment. Chapter 5 of the principal Act, which 
provides for “the mode of levying fees,” con¬ 
trasts in S3. 25 and 30 the difl'erence between 
the collection of fees by stamps and the fact 
that the document cannot be used in any 
Court until the stamp has been cancelled. The 
cancellation of the stamp cannot, in my opin¬ 
ion, affect the liability to pay, and cannot be 
said to be the levy of the fee. Section 191 is 
decisive of the fact, that payment of the fee 
must be made not only before the grant itself 
is issued : but before any order for the grant 
to issue is made. In my opinion, the fees 
become leviable at the time when the previ¬ 
ously purchased stami)S are handed over to 
the registry, and the petition for probate is 
taken on the file. This is a Stamp Act impos¬ 
ing an additional fee, and in construing it the 
benefit of any doubt is the right of the subject. 
In my judgment, for the reasons I have stated, 
we must answer these references by declaring 
that the increased court-fees, which came into 
operation on 1st January 1944 do not apply 
to the valuations made in either of these re¬ 
ferences. 

Chagla J. —I agree. These two references 
raise the question as to the rate at which 
coiu:t-fee is to be paid on the grant of pro¬ 
bate. The question shortly put is whether the 
court-fee is to be paid at the rate prevailing 
at the date when the payment is made under 
s. 19 1, Court-fees Act (7 of 1870) or at the rate 
prevailing at the date when the grant of pro- 
bate is actually made. In both the cases before 
us the payment was made prior to Ist January 
1944, when Bombay Act 15 of 1943 came into 
force by which all fees leviable under the 
Court-fees Act were increased by a surcharge 
at the rate specified in the schedule annexed to 
that Act. 

There is no doubt that the charging section, 
as far as probate is concerned, is S. 3, Court- 
fees Act; and what is charged is neither the 
application for probate nor the order entitling 
the petitioner to grant of probate but the 
probate itself. Section 19I, Court-fees Act, pro- 
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vides that no order entitling the petitioner to 
the grant of probate shall be made unless two 
conditions are satisfied : first that the peti- 
tioner has filed in the Court a valuation of 
the property in the form set forth in Sch. 3 
and second that the Court is satisfied that the 
fee mentioned in item ii of Sch. i has been 
paid on such valuation. To my mind S. 191 
sets up a machinery for calculating the 
amount of court-fee to be paid on the probate 
and also lays down the time when the court- 
fee is to be collected. The court-fee is to be 
collected at a point of time anterior to the 
making of the order entitling the petitioner to 
the grant of probate. It will be noticed that 
S. 191 does not indicate when exactly, prior to 
the making of the order, such payment is to 
be made. This lacuna in the statute is filled 
up by our High Court Rule GOT which provides 
that every application for probate shall be 
accompanied by a certificate of the Prothono- 
tary and Senior Master that duty payable has 
been paid unless the Honourable the Chief 
Justice or the Judge hearing Testamentary' 
Matters shall otherwise direct. Therefore 
under High Court Rule GOT no application for 
probate can be made unless the petitioner pro¬ 
duces a certificate from the Prothonotary and 
Senior Master to the effect that the duty pay¬ 
able under s. 191 has been paid. Under S. 25, 
Court-fees Act, all fees have to be collected by 
stami)s, and our attention has been drawn to 
the practice in the Prothonotary’s Office which 
to my mind is in conformity with the law 
that payment under s. 191 is made by court- 
fee stamps of the appropriate value. It has 
been contended by the Advocate-General that 
the payment made under S. 191 is only an 
interim or provisional payment and not the 
payment contemplated by item 11 in Sch. 1. 
In support of this contention it is urged that 
the payment under S. 19I has to be made on 
the valuation of the property made by the 
petitioner in the form set forth in sch. 3, and 
this valuation does not become final tiU the 
grant is made. There is no doubt that after 
the payment is made under S. 191, the Pro¬ 
thonotary very often administers requisitions 
to the petitioner which have got to be complied 
with before the grant is made. It may be that 
one of the debts mentioned in the schedule 
may not be proved or the valuation of a pro- 
perty might be increased by the Prothonotary. 
In such a case additional court-fee would have 
to be paid before the grant is made. But it is 
to be borne in mind that the whole basis of 
valuation of the property left by the deceased 
is as set out in Sch. 3. Alterations are made 
and further court-fee is demanded because the 
valuation was not properly made on that 
basis, and it is instructive to note that when 


the valuation of the property is amended or 
altered, the schedule annexed to the petition 
which contains that valuation is also amended 
so that the schedule is corrected as of the date 
when the petition was filed and the payment 
under S. 191 was made. Considerable emphasis 
has been placed on the fact that the court-fee 
on probate is charged on the amount or value 
of the property in respect of which the grant 
of probate is made. That is undoubtedly so. 
But the amount or value of that property is 
to be ascertained in the manner laid down in 
Sch. 3 to the Act. 

There can be no doubt, on a true construc¬ 
tion of S. 191, that it is the fee mentioned in 
Item 11 of sch. 1 that is paid prior to the 
making of the order. I see no warrant for 
holding that such payment is merely interim 
or provisional payment. The language of the 
section is clear and unambiguous, and it is 
contrary to all canons of construction to im¬ 
port words into that section in order to give 
it a construction which the Advocate-General 
contends for. It has also been suggested by 
the Advocate-General that the payment under 
S. 191 is merely a deposit against the final 
payment which is made at the date of the 
grant. The distinction between a payment and 
a deposit is much too clear to require any 
elaboration. When the Legislature intends to 
use the expression “deposit” it does so in clear 
and unequivocal language. One has only to 
turn to s. 379, Succession Act, (39 of 1925) 
which deals with a cognate matter to see the 
language used when a deposit is to be made 
and not a payment of the fee under the Court- 
fees Act of 1870. Section 379, sub-s. (l), pro¬ 
vides that every application for a certificate 
or for the extension of a certificate shall be 
accompanied by a deposit of a sura equal to 
the fee payable under the Court-fees Act in 
respect of the certificate or extension applied 
for. Then under sub-s. (2) it is only if the 
application is allowed that the sum deposited 
by the applicant is to be expended, under the 
direction of a Judge, in the purchase of a 
stamp to be used for denoting the fee payable; 
and under sub-s. (3) any sum received under 
sub-s. ( 1 ) and not expended under sub-s. (2) is 
to be refunded to the person who deposited it. 
The judgment of Crump J. reported in 29 
Bom.ij.B. 1511^ proceeded on the assumption 
that the payment under R. 561A, High Courts 
Rules, which corresponded to our R. GOT, was 
only provisional. The learned Judge, with 
great respect, overlooked the fact that the pay¬ 
ment was really made under S. 191 and the 
payment under that section was certainly not 
provisional. It is difficult to avoid coming to 
the same conclusion as the learned Judge in 
that case if one were to hold that the payment 
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under S. 191 was provisional; but, as I have 
pointed out, that would be putting on that 
section a construction unwarranted by the 
language used. 

It has been urged upon us by the Advocate- 
General that if we hold that it was the court- 
fee under Item 11 of Sch. l that was paid 
under s. 191 and it was not merely a deposit, 
then we would be making the order entitling 
the petitioner to the grant of probate or the 
application for probate chargeable and not 
the probate itself. I do not think that that 
conclusion necessarily follows. It isopen to the 
Legislature, after providing that what is 
chargeable is the probate, to lay down at what 
time and in what manner the fee to be paid 
is to be collected. Under the Court-fees Act 
the fee on probate is not made payable at the 
time the grant is made but is made payable 
before the order entitling the petitioner to the 
grant of probate is made. Our attention has been 
drawn to the practice prevailing in the Pro- 
thonotary’s Office with regard to the payment 
of court-fees on probate. When the payment 
is made under s. 19I by means of stamps of 
the appropriate value, a certificate is issued 
signed by the Prothonotary certifying that the 
amount mentioned therein has been paid for 
court-fees and probate duty on the property 
mentioned in the schedule to the x>etition, such 
duty being charged in accordance with the 
X^rovisionsof the Act. This certificate is entirely 
in conformity with S. 191. But a receipt is 
also passed by the Prothonotary’s Office where 
the amount paid is described as lodged as 
deposit. I fail to see under what provision of 
the Court-fees Act or the rules of the High 
Court the Prothonotary’s Office is justified in 
treating the payment under S. 191 as merely 
a deposit. In my opinion this practice is 
entirely erroneous, and the receipt should be 
for payment of court-fee and not for a mere 
deposit. Similarly when the amount is paid 
there is endorsed on the petition “probate duty 
paid in advance.” The words “in advance” 
are again clearly unjustified. 

Under Bombay Act 15 of 1943 it is only the 
fees still leviable under the Court-fees Act 
which are increased by the surcharge. It is 
not disputed that the Act is not retrospective 
in character and, therefore, it cannot apply to 
the fees which have already been paid under 
the Act; and in the view which 1 have taken 
both the petitioners before us have paid the 
fees mentioned in item 11 of Sch. 1 and, there- 
fore, there is no fee which they are liable to 
pay to which the surcharge can apply. Bombay 
Act 15 of 1943 cannot apply to any probate in 
respect of which the fee payable under the law 
for the time being in force has been paid prior 
to the coming into force of that Act although 


Bombay 7 

the probate might not in fact have been issued. 
I, therefore, hold that the rate at which the 
petitioner for probate has to pay the court-fee 
is the rate prevailing on the date on which he 
makes the payment under s. 19I, Court-fees 
Act, and not the one prevailing on the date 
on which the grant for probate is made. 

G.N. Answer accordingly. 
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N. J. Wadia and Weston JJ. 

Raghunath Keshav Khadilkar — 

Appellant 

v. 

Poona Municipality and another — 

Opponents 1 and 4. 

Letters Patent Appeals Nos. 15 and 16 of 1943, 
Decided on 16th Dumber 1943, from decision of 
Macklin J., in Civil Revn. Appln. Nos. 363 and 398 
of 1942. 

(a) Certiorari—Writ of—Origin and nature of. 

The writ of certiorari is the process by which the 

King’s Bench Division in England, in the exercise of 
its superintending power over inferior jurisdictions, 
requires the Judges or officers of such jurisdictions 
to certify or send proceedings before them into the 
King’s Bench Division, whether for the purpose of 
examining into the legality of such proceedings, or 
for giving fuller or more satisfactory effect to them 
than could be done by the Courts below. [P 9 C 1] 

(b) Certiorari — Writ of — Power of Bombay 
High Court to issue — Source and scope of. 

The power to issue writs of certiorari was confer¬ 
red by Cl. 5, Letters Patent of 1823, on the Supreme 
Court of Judicature when it was established in 
Bombay in 1823. Clause 55, Letters Patent, which 
empowered and authorixed the Supreme Court of 
Judicature at Bombay to award and issue writs of 
Mandamus, Certiorari Procedendo, or error to the 
Courts subordinate to it, was not intended to curtail 
the wider powers conferred upon the Supreme Court 
by Cl. 5, Letters Patent. The powers conferred by 
Cl. 55 related only to Courts subordinate to the 
Supreme Court, whereas the wider powers conferred 
by Cl. 6 applied not merely to Courts subordinate to 
the Supreme Court, but also to any tribunals which 
performed any kind of judicial function. It is under 
Cl. 5, Letters Patent of 1023 that the High Court of 
Bombay derives its power to issue writ of certiorari. 
This power was reserved by S. 106, Government of 
India Act, 1915, and S. 223, Government of India 
Act, 1935. Section 224 (2), Government of India Act, 
which provides that nothing in that section shall be 
construed as giving to a High Court any jurisdiction 
to question any judgment of any inferior Court 
which is not otherwise subject to appeal or revision, 
cannot curtail any of the wider ^wers possessed by 
the High Court before the passing of the Govern- 
ment of India Act, 1935 : (’39) 26 A. I. R. 1939 
Bom. 471, Bel on. CP 9 C 2] 

(c) Letters Patent (Bombay), Cl. 15 — Power 
of High Court to issue writ of certiorari is not in 
nature of revisional jurisdiction—Order passed 
by Single Judge in exercise of power to issue 
writ of certiorari—Appeal lies under Cl. 15. 

The fact that the revisional powers of the High 
Court over subordinate Courts and the power to issue 
writs of certiorari are covered by different sections of 
the Government of India Act, 1935, namely, Ss.224 
and 223, respectively, suggests that the two powers 
are different in origin and extent and that the issu- 
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ing of writs of certiorari is not done in the exercise 
of the revisional jurisdiction of the High Court. 
The power to issue writs of certiorari is part of the 
original jurisdiction of the High Court. Both because 
of its origin and because of its extent the power to 
issue a writ of certiorari cannot, therefore, be regar¬ 
ded as part of the revisional jurisdiction of the High 
Court. Clause 15, Letters Patent, provides that no 
appeal shall lie to the High Court from an order of a 
Single Judge made in the exercise of revisional juris¬ 
diction or in the exercise of the power of superinten¬ 
dence conferred by S. 107, Government of India Act. 
The fact that orders made under S. 107 are men¬ 
tioned separately from revisional orders shows that 
the words “Revisional Jurisdiction” in that clause 
were intended to apply only to the revisional powers 
conferred on the High Court by S. 115, Civil P. C. 
They cannot, therefore, include the power of issuing 
writs of certiorari which is not derived from S. 115 
and which is not a revisional power at all, but origi¬ 
nal jurisdiction exercisable not merely over subor¬ 
dinate Courts, but over other tribunals also. 
Accordingly, an appeal will lie under Cl. 15 from an 
order of a Single Judge of the High Court passed in 
the exercise of the power to issue writ of certiorari : 
(*43) 30 A.I.R. 1943 Bom. 77 and (’39) 26 A. I. R. 
1939 Mad. 511, Rel. on. [P 9 C 2; P 10 C 1, 2] 

(d) Letters Patent (Bombay), Cl. 15 _ Word 
“judgment” in Cl. 15—Meaning of—Application 
under S. 15, Bombay Municipal Boroughs Act, 
for declaring election of candidate invalid on 
ground that electoral roll contained names of 
persons who were dead—Assistant Judge hear¬ 
ing application ordering inspection of marked 
copies of electoral roll — Order of Single Judge 
of High Court holding that Assistant Judge had 
no jurisdiction to order inspection of marked 
copies of electoral roll held judgment within 
Clause 15. 

The word “judgment” in Cl. 15 means a decision 
which afiects the merits of the question between the 
parties by determining some right or liability and 
that the decision umy be either final or preliminary 
or interlocutory: 8Beng.L.R.433,i?ef.on.iP10 C 2} 

A who was a candidate for a municipal election 
made an application under S. 15, Bombay Municipal 
Boroughs Act, 1925. to have the election of another 
elected candidate B declared invalid on the ground 
that the electoral roll prepared by the municipality 
contained names of persons who were dead and who 
were not available in Poona, where the election was 
held, on the date of the election. The Assistant 
Judge who heard the application ordered the inspec- 
tion of the marked copies of the electoral roll to 
verify if votes had been recorded in the names of 
voters mentioned in the application. A Single Judge 
of the High Court issued a writ of certiorari to the 
Assistant Judge and held that the Assistant Judge 
acted without jurisdiction in ordering the inspection 
of the marked copies of the electoral roll. He there- 
lore set aside the order: 


Held that the only way in which A could prov 
his allegations that votes had been cast in the name 
of persons who were dead was by asking the Coui 
to mspect the marked voter’s list in which the pollioi 
officer after satisfying himself as regards the iden 
tity of voters had to score out the voters’ name 
from the voters’ list. If A was prevented from askinj 
the Court to inspect the marked voters’ list, h 
would be prevented from proving the case in th 
only way in which it could be proved. The order o 
the Single Judge was one which aflected the merit 
of the case between the parties, since it neoessaril’ 
involved the failure of A’s application. It was. there 
lore, a judgment lor the purposes of Clause 1 . 5 . 

[P 10 C 2 


(e) Certiorari — Writ of — Power of Bombay 
High Court — Extent of. 

The Bombay High Court has no jurisdiction to 
issue writs of certiorari with regard to the decisions of 
tribunals outside the area of its original jurisdiction, 
namely, the Town and Island of Bombay : (’43) 30 
A. I. R. 1943 P. C. 164, Rel on. [P 11 C 1] 

R. A. Jahagirdar and R. N. Blialerao _ 

for Baghunath Keshav. 

A. G. Desai and P. B. Gajendragadkar — 

for Municipality. 

S. G. Patwardhan — for Ganpat Nalavade. 

N. J. Wadia J. — These are two Letters 
Patent appeals against a judgment of Mack- 
lin J. The appellant before us had made a 
petition to the Court of the District Judge 
of Poona under s. 15, Bombay Municipal 
Boroughs Act, 1925, in connexion with the 
triennial elections of the Poona City Muni¬ 
cipality which were held on 23rd February 
1942. The appellant was one of the candidates. 
The application was made against the Poona 
City Municipality and the three other candi¬ 
dates who had stood for election from ward 
No. 15 and who were declared elected. The 
petitioner alleged that the electoral roll pre¬ 
pared by the first opponent, the Municipality, 
contained names of i^ersons who were dead 
and who were not available in Poona on the 
date of the election and that there were also 
other defects in the electoral roll which faci¬ 
litated personation and other malpractices. 
He also made certain allegations against some 
of the opponents. The application was trans¬ 
ferred to the Extra Assistant Judge for dis¬ 
posal. The learned Assistant Judge heard the 
application and after some evidence had been 
led he made an order that the marked copies 
of the electoral roll should be inspected to 
verify if votes had been recorded in the names 
of voters mentioned in the application. He 
directed his bench clerk to inspect the copies 
and submit a report, the parties or their plea¬ 
ders being allowed to remain present at the 
time of the inspection. Against this order two 
applications, Nos. 863 and 398 of 1942, were 
filed, one by the Municipality, the first oppo¬ 
nent, and the other by Mr. G. M. Nalavade 
who had been opponent No. 4 in the original 
application. It was contended in both the ap¬ 
plications that the learned Assistant Judge 
had acted without jurisdiction in ordering the 
inspection of the marked copies of the elec¬ 
toral roll and that R. 45, Election Rules of 
the Municipality had been wrongly construed. 
The applicants prayed that a writ of certio¬ 
rari should be issued and the record and 
proceedings called for or the order made by 
the Assistant Judge set aside under the revi¬ 
sional powers of the High Court under S. 115 , 
Civil P. C.; or under the general powers of 
superintendence and revision vested in the 
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High Court. Both applications were heard 
together by Mackliu J., who held that under 
R. 46, Poona City Municipal Election Rules 
the marked copies of the voters’ lists could 
only be product, opened and inspected under 
the orders of “a competent Court”, that a 
District Judge or Assistant Judge hearing an 
application made under s. 15 of the Act, was 
a persona designata and not a Court, and 
therefore the Assistant Judge who heard the 
petitioner’s apphcation acted without jurisdic¬ 
tion in ordering the inspection of the marked 
copies of the electoral roll. He therefore set 
aside the order. Against this decision the ijeti- 
tioner has filed appeals under the Letters 
Patent. 

A preliminary objection has been taken by 
Mr. A. G. Desai on behalf of the fii-st oppo- 
nent, the Municipality, that no appeal lies 
under cl. 15, Letters Patent, against the deci- 
sion of Macklin J. The relevant portion of 
cl. 15 provides that an appeal shall lie to the 
High Court from the judgment of a Single 
Judge of the High Court (not being a judg- 
ment passed in the exercise of appellate juris¬ 
diction in respect of a decree or order made 
in the exercise of appellate jurisdiction by a 
Court subject to the superintendence of the 
High Court, and not being an order made in 
the exercise of revisional jurisdiction, and not 
being a sentence or order passed or made in 
the exercise of the power of superintendence 
under the provisions of s. 107, Government of 
India Act, or in the exercise of criminal juris¬ 
diction). Macklin J.'s judgment was not given 
in the exercise of appellate jurisdiction, or in 
the exercise of the power of sui^erintendence 
under S. 107, Government of India Act, or in the 
exercise of criminal jurisdiction. Mr. Desai’s 
contention, however, is that it was given 
in the exercise of revisional jurisdiction and 
therefore no appeal can lie under the Letters 
Patent. The question therefore is whether the 
judgment of Macklin J. was one given in the 
exercise of the revisional jurisdiction. 

The contention of the applicant is that 
Macklin J. acted in the matter not in the 
exercise of revisional jurisdiction but in the 
exercise of the power vested in the High Court 
to issue a writ of certiorari, and that this lat¬ 
ter power is not in the nature of revisional 
jurisdiction. The writ of certiorari is the pro¬ 
cess by which the King’s Bench Division, in 
the exercise of its superintending power over 
inferior jurisdictions, requires the Judges or 
officers of such jurisdictions to certify or send 
proceedings before them into the King's Bench 
Division, whether for the purpose of examin¬ 
ing into the legality of such proceedings, or 
for giving fuller or more satisfactory effect to 
them than could be done by the Courts below 


(Short and Mellor’s Practice on the Crown 
Side, page 69). When the Supreme Court of 
Judicature was established in Bombay in 1823 , 
cl. 5, Letters Patent provided: 

“ , . . . That the said Chief Justice aud tbo said 
Puisne Justices shall, severally and respectively, be, 
and they are, all and every of them, hereby ap|)ointed 
to be Justices and Conservators of the Peace, and 
Coroners, wthin and throughout the Settlement of 
Bombay, and the Town and Island of Bombay, and 
the limits thereof, and the factories subordinate 
thereto and all the Territories which now are, or 
hereafter may be subject to, or dependent upon, the 
Government of Bombay aforesaid, and to have such 
jurisdiction and authority as our Justices of our 
Court of King’s Bench have and may lawfully exer¬ 
cise, within that part of Great Britain called England, 
as far as circumstances will admit." 

It is under this provision that the High 
Court derives the power to issue writs of cer¬ 
tiorari. Clause 55, Lettei-s Patent empowered 
and authorized the Supreme Cbiirt of Judica- 
ture at Bombay to aw'ard aud issue writs of| 
Mandamus, Certiorari Procedendo, or errori 
to the (iJourts subordinate to it. As has been 
pointed out in a recent judgment of this Court, 
41 Bom. L. R. 934,^ this clause was not intended 
to curtail the wider powers conferred upon the 
Supreme Court by Cl. 5, Letter's Patent. The 
powers conferred by Cl. 55 related only to 
Courts subordinate to the High Ck)urt, whereas 
the wider powers conferred by Cl. 5 apply not 
merely to Courts subordinate to the High 
Court, but also to any tribunals which per- 
form any kind of judicial function. 

The ix>wer to issue writs of certiorari was 
conferr^ on the Supreme Court of Judicature 
when it was created in 1823 by Cl. 5, Letters 
Patent. This power was reserved by s. 106, 
Government of India Act, 1915, and by S. 228, 
Government of India Act, 1935. The powers of 
revision and sui)ermtendence are provided for 
by another section of the Government of India 
Act, S. 224, corresponding to S. 107 of the Act 
of 1915. As has been pointed out in 41 horn. 
L. R. 984,* sub-cl. (2) of S. 224, which provides 
that nothing in that section shall be construed 
as giving to a High Court any jurisdiction to 
question any judgment of any inferior Court 
which is not otherwise subject to appeal or 
revision, cannot curtail any of the wider 
powers possessed by the High Court before the 
passing of the Government of India Act of 
1935. The fact that the revisional powers of 
the High Court over subordinate Courts and 
the power to issue writs of certiorari are 
covered by different sections of the Act, sug¬ 
gests that the two powers are different in 
origin and extent and supports the contention 
that the issuing of writs of certiorari is not 
done in the exercise of the revisional jurisdic- 

1. (’39)’26 A. I. B. 1939 Bom. 471 : 187 I. C. 8 : 41 
Bom. L. R. 984, Moljee Sicka & Co. v. Municipal 
Commissioner. 
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tion of the High Court. In Halsbury’s Laws 
of England, vol. 9. p. 874, the power to issue 
writs of certiorari is stated to be part of the 
original jurisdiction of the High Court of Jus¬ 
tice. In 45 Bom. L. R. 31,^ in dealing with the 
question whether in view of s. 226, Govern- 
ment of India Act, the High Court was com- 
]‘>etent to issue a writ of certiorari to challenge 
the validity of an income-tax assessment pur- 
porting to be made under the Indian Income- 
tax Act. 1922, the learned Chief Justice observed 
(page 37) • 

"There is no doubt that the issue of a writ of 
certiorari is within the competence of this Court in a 
proper case, and that such issue is in the exercise of 
the original jurisdiction of this Court,” 

Both because of its origin and because of 
its extent the ix)wer to issue a writ of certio¬ 
rari cannot therefore be regarded as part of 
the revisional jurisdiction of the High Court. 
Our attention has been drawn to the fact that 
Sir Dinshah Mulla refers to the power of the 
High Court to issue a writ of certiorari in bis 
commentary on s. 115, but he does so merely 
in order to ix)int out that the provisions of 
S.115 are not exhaustive, that there may be 
rare cases which do not fall under that section 
and that such cases could he dealt with under 
the power to issue writs of certiorari which 
the High Court has inherited from the Supreme 
Court. Clause 15, Letters Patent, provides 
that no apical shall lie to the High Court 
from an order of a single Judge made in the 
exercise of revisional jurisdiction or in the exer- 
cise of the power of superintendence confer¬ 
red by s. 107, Government of India Act. The 
fact that orders made under S. 107 are men¬ 
tioned separately from revisional orders shows 
that the words “Revisional Jurisdiction” in 
that clause were intended to apply only to the 
revisional powers conferred on the High Court 
by S. 115, Civil P. C. They cannot therefore 
include the power of issuing writs of certiorari 
which is not derived from S. 115 and which 
is not a revisional power at all, but original 
jurisdiction exercisable not merely over svib. 
ordinate Courts, but over other tribunals also. 
Although no case has arisen in this Court of 
an api)eal having been heard under the Letters 
Patent from an order of a single Judge issuing 
or refusing to issue a writ of certiorari, our 
attention has been drawn to a case in the 
Madras High Court in which an appeal was 
heard by a Division Bench from a judgment 
of a Single Judge refusing to issue a writ of 
certiorari, i. L. R. (1939) Mad. 904.® In our 

2. (’43) 30 A. I. R. 1943 Bom. 77 : I. L. R. ((1943) 
Bom. 152 : 205 I. C. 499 : 45 Bom. L. R. 31, Din- 
shaw SbroS v.Commissloneroflncome-tax,Central. 

3 . (’39) 26 A. I. R. 1939 Mod. 511 : 1. L. R. (1939) 
Mad. 904 : 185 I. C. 77, Emberumanar Jeer Swa- 
migal V. H. B. £. Board, Madras. 


opinion Macklin J.’s order was not made in 
the exercise of revisional jurisdiction, and an 
appeal against his order can therefore lie under 
cl. 15, Letters Patent. 

It was next contended by Mr. Desai for the 
respondent municipality that Macklin J.’s 
order is not a judgment for the purposes of 
cl. 15. The meaning to be attached to that 
word was considered by the Calcutta High 
Court in the well-known case in 8 Beng. L. R. 
433.'* Couch C. J. held that the word “judg.| 
ment” in cl. 15 means a decision which affects! 
the merits of the question between the parties 
by determining some right or liability, and 
that the decision may be either final, or pre¬ 
liminary, or interlocutory. The same view was 
taken in a later decision of the Calcutta High 
Court in 13 Beng. L. R. 91.® This view was 
accepted by our High Court in ll Bom. L. R. 
241,® in which Scott C. J. observed that for a 
considerable number of years the decision of 
the Calcutta High Court in the two cases re¬ 
ferred to above had been regarded as a leading 
decision to be followed on the question whe. 
ther an order in any particular case was or 
was not a judgment within the meaning of 
cl. 15, Letters Patent. The same view has been 
taken in several subsequent decisions of this 
Court. To contend, as Mr. Desai does, that 
Macklin J.'s order is merely an order refusing 
inspection of documents and is not therefore a 
judgment is to look merely at the form of the 
order and not at its substance and effect. The 
only way in which the plaintiff can prove his 
allegations that votes had been cast in the 
names of persons who were dead is by asking 
the Court to inspect the marked voters’ list in 
which, under E. 26, the Polling Officer after 
satisfying himself as regards the identity of 
voters has to score out the voters’ names from 
the voters’ list. If the plaintiff is prevented 
from asking the Court to inspect the marked 
voters’ list he would be prevented from prov-; 
ing the case in the only way in which it could 
be proved. The order of Macklin J. is one^ 
which affects the merits of the case between 
the parties, since it necessarily involves the 
failure of the plaintiff’s suit. It is therefore a 
judgment for the purposes of cl. 15. 

After the arguments in this appeal had been 
heard on 7th September 1943, a judgment 
recently delivered by the Privy Council on 
loth May 1943, in A. I. R. 1943 P. C. 164’ was 

4 . (’72) 8 Beng. L. R. 433, The Justices of the Peace 
for Calcutta y. The Oriental Gas Co. 

5. (’74) 13 Beng. L. R. 91, Hadjee Ismail Hadjee 
Hubbeeb v. Hadjee Mahomed Hadjee Joosub. 

6. (’09) 2 I.C. 157: 11 Bom. L. R. 241, Mija Maho¬ 
med V. Zorabi. 

7 . (’43) 30 A. I. R. 1943 P.-C. 164 :1. L. R. (1944) 
Mad. 457 : 70 I. A. 129 : 210 I.C. 239 (P.C.), Ryots 
of Garabandho v. Zamindar of Parlakimedl. 
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published. The question of the power of the 
Madras High Court to issue writs of certiorari 
in matters arising outside the Presidency town 
was considered and it was held that that High 
Court had no jurisdiction to issue a writ of 
certiorari in connexion with a decision of the 
Board of Revenue at Madras affecting lands 
situate in the mofussil. As the question arising 
in the two appeals before us appeared to us 
to be fully covered by this judgment of their 
Lordships, which was not before us when the 
appeals had been fii'st argued, we had the 
appeals set down again for arguments and 
have heard the advocates on both sid^. Deal¬ 
ing with the origin and nature of the writ of 
certiorari their Lordship observed: 

“The ancient writ of certiorari in England is an 
original writ which may issue out of a superior Court 
requiring that the record of the proceedings in some 
cause or matter pending before an inferior Court 
should be transmitted into the superior Court to be 
there dealt with. This writ does not issue to correct 
purely executive acts, but, on the other hand, its 
application is not narrowly limited to inferior Courts 
in the strict^ sense. Broadly speaking, it may be 
said that if the act done by the inferior body is a 
judicial act, as distinguished from being a ministerial 
act, certiorari will lie:" (p. 165). 

Their Lordships after a very exhaustive exa- 
mination of the origin of the power of the 
Madras High Court to issue writs of certiorari, 
and after considering cl. (8) of the Charter of 
26th December 1800, establishing the Supreme 
Court at Madras, came to the conclusion that 
the power of that High Court to issue writs 
of certiorari waa confined to the Town of 
Madraa Clause 6, Letters Patent by which 
the Supreme Court of Judicature at Bombay 
was estoblished is in exactly the same terms 
as cl. (8) of the Charter of 1800 by which the 
Supreme Court at Madras was established, 
and the decision of their Lordships that the 
power of the Madras High Court to issue writs 
of certiorari was limited to the Town of Madras 
applies with equal force to this High Court. 
On this view this Court would have no juris- 
diction to issue writs of certiorari with regard 
to the decisions of tribunals outside the area 
of its original jurisdiction, namely the Town 
and Island of Bombay. We must, therefore, 
hold that Macklin J., could not act in exercise 
of the powers of certiorari with regard to the 
decision of the Assistant Judge in these two 
eases, and on this ground the appeals must 
succeed. The appeals are allowed and the 
orders made by Macklin J., in the two revi- 
sion applications set aside. The case is sent 
dow'n to the Assistant Judg^ for disposal ac¬ 
cording to law. The appellant will get his costs 
from the opponents in this Court and before 
Macklin J. 

G.N. Appeals allowed. 


OF India Assurance Co. Bombay H 

A. 1, R. (32) 1945 Bombay 11 

Chagla J. 

Saniuravi Hari — Plaintiff 

V. 

Trust of India Assurance Co., and 
another — Defendants 1 and 2, 

Suit No. 1029 of 1941, Decided on 9th and 14th 
February 1944. 

(a) Transfer of Property Act (1882), Ss. 130 
and 134 — Scope of S. 130—Actionable claim— 
Transfer of — Transferee alone can sue on 
actionable claim — Effect of S. 134—Transferor 
having interest jointly with transferee—Suit by 
transferor against debtor and transferee—Decree 
if can be passed in favour of plaintiff transferor 
and defendant transferee. 

Under the English law there is a distinction be¬ 
tween an absolute transfer of a chose in action and 
a transfer by way of a charge. Section 130 makes 
no such distinction, and the provisions of that sec¬ 
tion apply as much to a transfer by way of a charge 
as to a transfer which is absolute : 37 Bom. 198 
(P. C.). Bel on. [P 12 C 2] 

Under S. 130 on the execution of the transfer of 
an actionable claim all the rights and remedies 
of the transferor vest in the transferee and the 
transferee alone is entitled to enforce the remedy; 
there is no interest left in the transferor which 
would entitle him to maintain a suit in respect of 
the actionable debt : (*15) 2 A. I. B. 1915 Mad. 
1031 (F. B.), Approved; (1888) 22 Q. B. D. 128 and 
(1902) 2 K. B. 485, i?e/. [P 13 C 1] 

Section 134 does not pennit the transferor to re¬ 
cover the debt; and the very language of the section 
makes that clear because, whereas in the case of the 
transferor the section refers to the debt as received 
by him, in the case of the transferee it refers to the 
debt as recovered by him, thus assuming that it is 
only the transferee who can recover the debt and 
not the transferor. [P 13 C 2] 

Accordingly after the execution of the transfer of 
a debt no decree can be passed in favour of the 
transferor plaintiff in the suit by him to recover the 
debt even if the transferee is impleaded as a 
defendant. [P 13 C 2] 

The position would be different if the plaintiff 
transferor had an interest jointly with the assignee 
in which case it would not matter whether the 
transferee was a party defendant or a party plaintiff 
and a decree could be passed in favour of the trans¬ 
feror plaintiff and the transferee : (’39) 26 A. I. R. 
1939 P. C. 170, Bel. on. [P 13 C 1] 

(b) Transfer of Property Act (1882), S. 130— 
Transfer of debt by way of security—Trans¬ 
feree colluding with debtor — Remedies of 
transferor. 

When in the case of an assignment of a debt by 
way of security the transferee and the debtor collude 
with the object of defeating the rights of the trans- 
feror, the transferor is not without a remedy. The 
transferor can file a suit against the transferee for 
redemption and can get the debt re-assigned to him 
in which case be would be entitled to sue his debtor; 
or if the security is lost by reason of the transferee 
not enforcing it, the transferee could be sued for 
damages by the transferor for his default : ('15) 2 
A. I. B. 1915 Mad. 1031 (F. B.), Approved. 

[P 13 C 2] 

(c) Civil P. C. (1908), O. 1, R. 10 — Original 
plaintiff not entitled to maintain suit — Power 
of Court to transpose party defendant as 
plaintiff. 

♦ 
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Although the original plaintiff might not be en¬ 
titled to maintain the iiuit, it is competent to the 
Court exercising its discretion under 0. 1, R. 10 to 
transpose a party defendant to the place of the 
plaintiff, such a party being entitled to maintain the 
suit, and pass the decree in favour of the newly added 
plaintiff though in most cases the Court would not 
exercise its discretion in transposing defendants as 
party plaintiffs where a valuable right acquired by 
one of the defendants is likelv to be taken away or 
defeated : (’39) 20 A. I. R. 1939 P. C. 170; (1902) 2 
K. Jl. 4H.5 and (’34) 21 A. I. R. 1934 Bom. 356. Rcl. 
on.\ 20 Bom. 537, Not Joll. [P 14 C 2 ; P 15 C 1] 

G, M. Gupte — for Plaintiff. 

S. R. Tendolkar — for Defendant 1 Company. 
Defendant 2 in person (on 9th February). 

<S. M. Shah—lot defendant 2 (on 14th February). 

Judgment. — ( 9th February) — On 4th 
February 1937, the plaintiff*applied to the first 
defendant company for the issue of an endow- 
ment life policy for Rs. 2000 on the joint lives of 
himself and bis wife. The proposal was accepted 
and a policy was i^ued on 8th April 1937. The 
plaintiff's wife died on 14th January 1940. On 
loth August 1937,the plaintiff assigned the policy 
to defendant 2 who forwarded it to the first 
defendant company for registration, and the 
assignment was duly registered by the first 
defendant company on 8th February 1940. On 
the face of it this assignment is absolute in 
form; but it is clear that it was intended only 
to be by way of security. On I4th March 1941, 
defendant 2 informed the first defendant com¬ 
pany that his claim in respect of the policy 
was restricted to his interest in the policy 
money as the first mortgagee in respect of the 
moneys advanced by him on the security of 
the policy. But, as I shall presently point out, 
it makes no difference to the position in law 
whether the assignment by the plaintiff’ to 
defendant 2 was an absolute assignment or 
merely an assignment by way of security. 
The plaintiff has filed the suit for the recovery 
of Rs. 2000 due under the policy and has made 
the assignee as a party defendant to the suit, 
as he declined to join him in instituting the 
suit. The first defendant company has taken 
up the contention that the plaintiff' has no 
subsisting interest under or in the policy and 
that he is not entitled to file the suit. I have 
decided to dispose of this contention as a pre- 
liminary issue. 

It is urged by Mr. Tendolkar on behalf of 
the fii*st defendant company that once the as¬ 
signment was executed the only person who 
could sue on the policy was the assignee, and 
for this purpose he relies on the provisions of 
S. 130, T. P. Act. That section provides that 
the transfer of an actionable claim shall be 
complete and eft’ectual upon the execution of 
the instrument in writing, and thereupon all 
the rights and remedies of the trai^eror, 
whether *by way of damages or otherwise, 
shall vest in the transferee. It is urged that 


as all the rights and remedies have vested in 
defendant 2 on the execution of the assign, 
ment, the plaintiff has no interest left in the 
policy in respect of which he could maintain 
the suit against the first defendant company. 
Reliance has been placed on a decision in 38 
Mad 297.^ In that case it was held that a 
mortgage in writing of a promissory note, 
executed in favour of the mortgagor by a 
third party for a debt, creates an assignment 
of the promissory note in favour of the mort- 
gagee even without an endorsement, and as 
the right of the promisee to sue on the note 
becomes vested in the mortgagee, the mort- 
gagee alone is entitled to sue on the note, and 
in taking accounts of the mortgage, the mort¬ 
gagee is liable to be debited with the amount 
of the note if he without any justification al¬ 
lows the recovery of the debt to become barred 
by limitation. At page 300 of the judgment 
White C. J. says : 

‘’The rights of the transferor being vested in the 
transferee by the express words of the section, the 
transferee is the only party entitled to sue, and this 
being so, he is, 1 think, accountable to the trans¬ 
feror for having allowed the remedy to become time- 
barred.” 

Under the English law there is a distinction 
between an absolute transfer of a chose in 
action and a transfer by way of a charge. 
Under our law S. 130, T. P. Act, makes no 
such distinction, and the provisions of that 
section apply as much to a transfer by way 
of a charge as to a transfer which is ab^lute: 
see 40 I. A. 24.- Under the English law when 
there is an absolute transfer the authorities 
make it clear that only the assignee can sue 
on the debt or actionable claim transferred. 
In (18S3) 22 Q. B. D. 128^ the Court considered 
the effect of S. 25, sub-s. (6), Judicature Act of 
1873, by which an absolute assignment passed 
and transferred to the assignee the legal right 
to the debt or chose in action, and all legal 
and other remedies for the same, and the 
power to give a good discharge for the same, 
without the concurrence of the assignor. At 
p. 132 Lord Esher, M. R., says : 

“The debt is transferred to the assignee and be¬ 
comes as though it had been his from the beginning; 
it is no longer to be the debt of the assignor at ail, 
who cannot sue for it, the right to sue l^ing taken 
from him ; the assignee becomes the assignee of a 
legal debt and is not merely an assignee in equity, 
and the debt being his, he can sue for it, and sue in 
his own name.” 

Therefore, under English law, even when there 
is a transfer by way of a legal mortgage, it is 
only the mortgagee who is entitle d to sue. If 

1 . (’15) 2 A.I.R. 1915 Mad. 1031 : 38 Mad. 297: 21 
I. C. 316 (F. B.), Muthukrishnier v. Veerraghava 
Ayer. 

2. (’13) 37 Bom. 198 : 40 I. A. 24 : 17 I. C. 627 
(P. C.), Mulraj Khatau v. Vishwanath Prabhuram 
Vaidya. 

3. (1888) 22 Q. B. D. 128, Read v. Brown. 
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the assignor wanted to maintain the suit, be 
bad to obtain a re.assignment from the mort. 
gagee. There is an instructive case reported 
in (1902) 2 K. B. 485.* In that case the ques¬ 
tion arose whether the plaintiff had made an 
absolute assignment or an assignment by way 
of charge. The trial Court took the view that 
the plaintiff had made the assignment by way 
of charge only. That decision was reversed by 
the Court of appeal; and that Court held that 
it was an absolute assignment whereupon the 
plaintiff applied to substitute in his place the 
assignee as the plaintiff in the suit. The order 
was made in chambers substituting the as¬ 
signee in place of the original plaintiff, the 
assignor. There was an appeal from the deci¬ 
sion of the Master and the Court of Appeal 
confirmed the decision. This case makes it 
clear that as soon as it was decided that there 
was an absolute assignment by the plaintiff, 
he could no longer maintain the suit. The as- 
signee had to be brought on record as party 
plaintiff in order that the suit could be effec¬ 
tively maintained. Under English law when 
the assignment is only by way of charge, the 
assignor is a necessary party to the action 
either as plaintiff or defendant because in the 
case of an assignment by way of a charge the 
remedy for or the legal right to the debt or 
other chose in' action does not vest in the 
assignee. 

I, therefore, hold that on the execution of 
the transfer of an actionable claim all the 
rights and remedies of the transferor vest in 
the transferee and the transferee alone is 
entitled to enforce the remedy; there is no 
interest left in the transferor which would 
entitle him to maintain a suit in respect of the 
actionable debt. Mr. G. M. Gupte on behalf of 
the plaintiff has contended that as both the 
assignor and the assignee were before the 
Court defendant 1 company could get a vaUd 
discharge and, therefore, it did not matter 
whether the rights and remedies of the assignor 
had vested in the assignee. But to my mind 
this is not a question of whether defendant l 
company can get a vahd discharge or not. It 
is more a question of the plaintiff having any 
interest whatever in the actionable claim which 
would entitle him to maintain the suit. If the 
plaintiff had an interest jointly with the 
assignee, it would not have mattered whether 
the assignee was a party defendant or a party 
plaintiff; and as pointed out by their Lord¬ 
ships of the Privy Council in 41 Bom. L. R. 
1127,^ a decree could ha ve been passed in 

4 . (1902) 2 K. B. 48S, Haghea v. P nm p House Hotel 

Co. (No. 2). 

5. ('89) 26 A.I.R. 1939 P. C. 170 : I.L.B. (1939) 

Bom. 508 : I.L.B. (1939) Ear. P. 0. 295 : 182 I. C. 

1: 41 Bom. L. B. 1127: 66 I. A. 210 (P.C.), Mang- 

hibai y. Coverji Umersej. 


favour of the plaintiff and defendant 2. But 
in this case no decree can be passed in favour 
of the plaintiff because, as I have pointed out, 
under S, 130 all his rights and remedies have 
vested in defendant 2. 

Mr. Gupte has further argued that the 
plaintiff has an interest in the subject-matter 
of the claim inasmuch as he is interested in 
the equity of redemption ; and for that pur¬ 
pose Mr. Gupte has relied on S. 134, T. P. Act. 
That section deals with the manner in which 
a debt which is transferred for the purpose of 
securing an existing or future debt is to be 
dealt with when received by the transferor or 
recovered by the transferee. It has to be ap- 
phed, first, in payment of the costs of such 
recovery; secondly, in or towards satisfaction 
of the amount for the time being secured by 
the transfer; and the residue, if any, is to 
belong to the transferor. But that section does 
not permit the transferor to recover the debt; 
and the very language of the section makes 
that clear because, whereas in the case of the 
transferor the section refers to the debt as 
received by him, in the case of the transferee 
it refers to the debt as recovered by him, thus 
assuming that it is only the transferee who 
can recover the debt and not the transferor. 
My attention has also been drawn to the 
hardship that might result if the transferee as 
in this case might refuse to file a suit to re¬ 
cover the debt. It is pointed out that it may 
be that the debtor and the transferee may 
collude and thus defeat the rights of the 
transferor. But I do not think that under 
such circumstances the transferor is without a 
remedy. The transferor can file a suit against 
the transferee for redemption and can get the 
debt re-assigned to him in which case he would 
be entitled to sue his debtor; or if the security 
is lost by reason of the transferee not enforc¬ 
ing it, the transferee could be sued for damages 
by the transferor for his default. I might 
point out that in the case to which I have 
already referred, 38 Mad. 297,^ the mortgagee 
was debited with the amount of the promissory 
note which, bad been assigned to him because 
he allowed the debt to become time-barred. 

February 14 :—I delivered my judgment on 
the two preUminary issues raised in this suit 
on 9th February 1944. On that day an ap- 
plication was made to me that in view of 
my decision, defendant 2 wanted time to 
consider whether he should apply to be trans- 
posed as an additional plaintiff. The matter 
has come on for hearing again to-day 14th 
February and Mr. S. M. Shah appearing for 
defendant 2 applies that his client should be 
transposed as an additional plaintiff. Mr. Ten- 
dolkar on behalf of defendant l company 
opposes the application and relies on a deci- 
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sion of our Court of api^^al reported in 20 Bom. 
537.® In that case the action was originally 
instituted by plaintiff l, praying for an account 
on an allegation that a certain shop at Ratna- 
giri belonged to him. Subsequently defendants 
consented to be joined as co-plaintiff’ on con- 
dition that any sum which might be awarded 
by the Court should be paid to him and not 
to the plaintiff* who be alleged bad no right to 
the shop. There w’as an appeal from the deci¬ 
sion of the Subordinate Judge, and the lower 
Court of appeal held that plaintiff* 1 had not 
shown that he had a right to sue. Our Court 
of appeal consisting of Bayley A. C. J., and 
Parsons J. held in a judgment delivered by 
Parsons J. (p. 539): 

“There can, we think, be no doubt that the plain¬ 
tiff's suit would be good only if at the time be 
brought it he had some proprietary interest in the 
shop, the accounts of which he wishes to have taken. 
If he bad any such interest, then the joinder of 
Bhiku, first as defendant 8 and then as co-ploiutiff, 
would correct the initial non-joinder and make the 
case complete as to parties. If however the plaintiff 
had no such interest, the joinder of a person who had 
an interest in the shop could have no effect upon the 
plaintiff and would confer on him no right of suit.” 

Therefore the view taken by our Court was 
that where the plaintiff bad no right of action, 
he could not cure that defect by bringing on 
record as an additional plaintiff a party who 
was already a party-defendant to the suit. 
Mr. Tendolkar argues that as I have already 
held that the plaintiff had no right of action, 
the plaintiff’s suit cannot be cured by making 
defendant 2 an additional plaintiff although 
he may have the right to maintain the action. 
This decision of our Court which is as old as 
the year 1895 seems to be opposed to the cur¬ 
rent of decisions both in other High Courts 
here and in England. As will be remembered, 
in my decision on the preliminary issues I 
referred to a case reported in (1902) 2 K. B. 
485.* In that case it was found that the origi- 
nal plaintiff had no interest which would en¬ 
title him to maintain the suit; and still the 
person who could maintain the suit was per- 
mitted to be brought on record in substitution 
of the original plaintiff who was bound to fail 
in the action. Fortunately, my attention, has 
been drawn by Mr. S. M. Shah to a more re¬ 
cent decision of our Court which takes a view 
contrary to the view expressed in 20 Bom. 537,® 
and that is the decision reported in 36 Bom. 
L. R. 607.^ In that case a promissory note pas¬ 
sed in favour of the plaintiff’s son was allotted 
to the share of the plaintiff in a partition 
made by an award on which a decree was 
passed. The promissory note was not endorsed 
by the son in favour of the plaintiff. The 

6. (’96) 20 Bom. o37, Bbanu v. Eashinath. 

7. (’34) 21 A.I.R. 1934 Bom. 356:36 Bom.L.R. 807: 

153 I. C. 352, Virappa v. Mabadevappa. 


plaintiff brought a suit to recover the amount 
due on the note making the son also a defen- 
dant. The trial Court decreed the suit holding 
that though the note was not endorsed in 
favour of the plaintiff it was transferred to 
him by operation of law. The Court of appeal 
consisting of Murphy and Divatia JJ. held 
that there was no assignment of the note by 
operation of law and, therefore, the plaintiff 
was not entitled to maintain the suit, and the 
only person who could maintain the suit on 
the promissory note was the son who was the 
holder. But our Court of appeal also held that 
the defendant son should have been transposed 
to the plaintiff’s side under 0.1, R. 10, Civil 
P. C., and a decree should have been passed 
in his favour. Therefore, I have here a clear 
decision that although the original plaintiff 
might not be entitled to maintain the suit, it 
is competent to the Court exercising its dis¬ 
cretion imder 0.1, R. 10, Civil P. C., to trans¬ 
pose a party defendant to the place of the 
plaintiff, such a party being entitled to main, 
tain the suit, and pass the decree in favour of 
the newly-added plaintiff. 

There are also certain observations of their 
Lordships of the Privy Council which go to 
show that the view taken in 20 Bom. 537® is 
not the correct view, and those views are ex¬ 
pressed in a decision to which also I have re¬ 
ferred in my judgment on the preliminary 
issues, and that is the decision reported in 41 
Bom. L. E. 1127.® It is true that on the facts of 
that case the original plaintiffs had an inte¬ 
rest in the subject-matter of the suit; but at 
p. 1134 their Lordships approved of the deci¬ 
sion reported in (1902) 2 K. B. 485* and say 
that the position would have been the same 
even if a wrong pei-son had originally sued 
though he had no cause of action. Although 
these remarks are obiter, they deserve the 
respect which all pronouncements of the Judi¬ 
cial Committee must receive at the hands of 
Courts in India. It is true that the decision in 
20 Bom. 537® has not been specifically referred 
to in 36 Bom. L. B. 807.^ But as there are two 
decisions of the Court of appeal which are 
opposed to each other, I prefer to follow the 
later, and if I may say so, with respect, the 
better decision in 86 Bom. L. R. 807.^ I, there, 
fore, hold that there is nothing in law to pre¬ 
vent me from acceding to the application of 
defendant 2 and transposing him as an addi¬ 
tional plaintiff in the suit. 

I might also note a further objection that 
was raised by Mr. Tendolkar that in this case 
if defendant 2 vrere to file a suit on the policy 
his claim would be time-barred. By allowing 
defendant 2 to be transposed as a party 
plaintiff I am attracting the application of 
S. 2 , sub-cl. ( 2 ), Limitation Act, and thereby 
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depriving the first defendant company of a 
valuable right which they have acquired, I 
agree that in most cases the Court would not 
exercise its discretion in transposing defen. 
dants as party plaintiffs where a valuable 
right acquired by one of the defendants is 
'likely to be taken away or defeated. But in 
this particular case, looking to all the circum. 
stances, I do not think that I should permit 
the claim of the policy-holder to be defeated 
by the insurance company on a narrow tech¬ 
nical ground. Finally, the question is on what 
terms as to costs I should permit defendant 2 
to be transposed as a party plaintiff and per- 
mit him to make the necessary amendment 
to the plaint. 1 think, I should be in a much 
better position to determine the question of 
costs relating to this amendment after 1 have 
heard the suit on its merits. I will, therefore, 
reserve the question of costs occasioned by 
this amendment and relating to this amend¬ 
ment and the costs of to-day till after the suit 
has been disposed of on merits. Plaint to be 
amended at plaintiff’s costs in the course of 
tomorrow, 15th February. 

G.N. Order accordingly, 

A. I. R. (32) 194S Bombay 15 

Lokur J. 

Parshottam Chhaganlal and others — 

Plaintiffs — Apyellants 

V. 

Kuberdas Sargovandas — 

Defendant — Bespondent. 

Second Appeals Nos. 378, 379 and 380 of 1940, 
Decided on 29th July 1943, from decision of Dist. 
Judge, Ahmedabad, in Appeal No. 229 of 1938. 

(a) Bombay Land Revenue Code (5 of 1879), 
S. 65—Conversion to non-agricultursd purpose. 

The holder of land in an alienated village, though 
a permanent tenant, is not entitled to use the land 
for non-agricultural purpose without the Collector’s 
permission. [P 17 C 1] 

(b) Bombay Land Revenue Code (5 of 1879), 
Ss. 48, 65 and 66 — Kadim lands. 

To kadim lands in an alienated village Ss. 48, 
66 and 66 do not apply. [P ^ 

(c) Bombay Land Revenue Code (5 of 1879), 
S. 217 — Scope. 

The provisions of S. 217 do not affect the con¬ 
tractual relations arising before the introduction of 
the survey settlement. [P 17 C 2] 

(d) Bombay Land Revenue Code (5 of 1879), 
Ss. 65 and 66 — Vecban salami land — Survey 
settlement introduced—Salami fixed—Land con¬ 
verted to building purposes—Inamdar can claim 
building fines but not altered assessment. 

Where the surv^ settlement has been introduced 
in an inam village and salami or quit rent payable 
on vecban salami land has also been fixed, the inam¬ 
dar is not entitled to demand altered assessment for 
using the lands for building purposes. If however 
such lands are converted into building sites, building 
fines for the altered use can be claimed under Ss. 65 
and 66. [P 18 C 1, 2] 


G. N. Tliakor and B. 0. Thakor —for Appellants. 

N. H. Bhagwati and C. K. Shah —for Respondent. 

Judgment. —These three api)eals arise out 
of the three suits filed by the landholders of 
the inam village Shahijpur Bogha against the 
inamdar of that village for a declaration that 
they are entitled to hold their respective lands 
in dispute as vecban salami lands subject to 
the payment of salami only and not liable to 
the levy of altered asse^ment or tine for being 
put to non-agricultural use and for an injunc- 
tion restraining the inamdar from recovering 
any such altered assessment or fine from them. 
The trial Court decreed their claim, but the 
lower appellate Court set aside the decrees 
and dismissed the suits. The lands involved 
in these three appeals are Survey Nos. 2/4,46/3 
and l/l respectively. Thdy were put to non- 
agricultural use in 1919 by the construction of 
buildings on them, but the inamdar did not 
claim to levy altered assessment or tine and 
continued to recover only the salami as fixed 
at the survey settlement of 1912. These lands 
were purchased by the respective plaintiffs for 
E3. 800 in 1925, for Rs. 2975 in 1913 and Rs. 
6500 in 1933 respectively. In all the three sale 
deeds the lands were described as the ances¬ 
tral vecban salami lands of the resi^ective 
vendors. The present inamdar Kuberdas pur- 
chased the village on I8th November 1930, for 
Rs. 59,999 and ligan to put forward various 
claims to increase the income of the village. 
In 1934 he moved the Collector to fix the 
non-agricultural assessment and fine leviable 
on the three lands in suit under Ss. 48 and 66, 
Bombay Land Revenue Code. Accordingly 
the Collector ordered that Rs. 652-11-0 should 
be levied as altered assessment for the years 
1926-27 to 1933-34 and Rupees 165 as fine on 
Survey No. 2/4, rs. 566-8-0 as altered assess¬ 
ment for the same years and a fine of Es. 170 
on Survey No. 46/3 and an altered assessment 
at the rate of Rs. 26-4.0 per year and a fine 
of Rs. 26-4-0 on Survey No. l/l. This led to 
the institution of these three suits by the pur¬ 
chasers of those lands. 

The first question raised in these suits is 
whether the inamdar is a grantee of the soil 
or only of the royal share of the revenue of 
the village. I have held in the companion ap. 
peals that he is a grantee of the soU on evi¬ 
dence similar to that adduced in these three 
suits. But it is urged that at any rate the 
salami lands must not have been included in 
the grant. This contention is based on the 
Inam Commissioner’s sanad of 1864. In the 
Crop Register of that year (samvat 1920) 
the total area of the lands in the viUage 
was shown as 2015 bighas and 15 vasos, but 
according to the sanad the area granted was 
1593 bighas and 15 vasas. The sanad, how- 
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ever, purports to confirm the grant of the 
whole village in inam. A scrutiny of the 
Crop Register shows that the total of 2015 
bighas and 15 vasas was made up of 1463 
bighas fully assessed (talpat sarkari), 132 
bighas paying only quit rent (salami) and 
420 bighas and 14 vasas not liable to pay any 
assessment (nakra). This shows that the area 
given in the sanad did not include that of the 
lands wholly exempt from a^ssment, but it 
did include the salami lands. The api^ellants’ 
contention that the lands in suit w’ere not in¬ 
cluded in the sanad is, therefore, not tenable. 

This, however, does not satisfactorily solve 
the question of the nature of the tenure of the 
lands in suit which it is necessary to deter- 
mine before the inamdar’s claim to altered 
assessment and buiffling fine can be upheld. 
There is no evidence as to when or on what 
tenure these lands were granted to the pre¬ 
decessors of their present holder’s. It can, 
however, be clearly seen from the Crop Regis¬ 
ters that they were used for agricultural pur¬ 
poses and were liable to pay only salami 
equal to one-third of the assessment. It fur¬ 
ther api^ears from the Crop Registers that the 
assessment was not fixed according to the 
survey numbers but according to the area 
under cultivation. Thus the ordinary holders 
were required to pay an assessment or rent 
at the rate of Re. i-2-O per bigha of the area 
under cultivation, while the lands in suit were 
charged salami at the rate of only six annas 
per bigha. The learned District Judge has 
observed that the salami was increased from 
time to time until it was settled at the survey 
settlement of 1912, but this can be easily ac- 
counted for since the area under cultivation 
came to be extended from time to time. But 
the rate of the salami was not altered. Even 
at the survey settlement of 1912 the judi was 
fixed at nearly one-third of the assessment 
and the rest was remitted. At that time the 
assessment and the salami came to be settled 
for each survey number, whether cultivated 
or not. 

Section 48 ( 2 ), Bombay Land Revenue 
Code, 1879, provides that w'here land assessed 
for use for any purpose is used for any other 
purpose, the assessment fixed upon such land 
shall be liable to be altered and fixed at a 
different rate by such authority and subject 
to such rules as may be prescribed. Section 
65 provides that if any occupant wishes to 
use his holding or any part thereof for any 
other purpose, the Collector’s permission shall 
in the first place be applied for by the occu¬ 
pant, and that when any such land is thus 
permitted to be used for any purpose un¬ 
connected with agriculture, it shall be lawful 
for the Collector to require the payment of a 
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fine in addition to any new assessment which 
may be leviable under the provisions of S. 48. 
Section 66 provides that if any such land be 
so used without the permission of the Collector 
being first obtained, the occupant shall be lia¬ 
ble to be summarily evicted from the land and 
shall also be liable to pay in addition to the 
assessment such fine as the Collector may 
direct. An “occupant”, to whom only Ss. 65 
and 66 apply, is defined in s. 3 (16) as meaning 
“a holder in occupation of unalienated land 
other than a tenant.” Hence Ss. 65 and 66 in 
terms apply to unalienated lands only. Simi- 
larly, under S. 214 (l) (d), referred to in S. 48 
(4), the Provincial Government is empowered 
to make rules prescribing the purpose for 
which unalienated land liable to the payment 
of land revenue may or may not be used and 
regulating the grant of permission to use agri¬ 
cultural land for non-agricultural purix)ses. 
It is clear that no such rules can be made in 
respect of alienated lands. Section 217 provides 
that when a survey settlement has been intro¬ 
duced into an alienated village the holders of 
all lands to which such settlement extends 
shall have the same rights and be affected by 
the same responsibilities in respect of the lands 
in their occupation as holder’s of land in un- 
alienated villages have or are affected by, 
under the provisions of the Act, and all the 
provisions of the Act relating to holders of 
land in unaiienated villages shall be applica¬ 
ble, so far as may be, to them. 

Admittedly survey settlement has been in¬ 
troduced in Sahijpur Bogha and therefore 
prima facie s. 217 would make the provisions 
of Ss. 48, 65 and 66 applicable to the lands in 
suit. But S. 218 provides that nothing in the 
Act, which applies in terms to unalienated 
land or to the holders of unalienated land 
only, shall be deemed to affect alienated land, 
or the rights of holders of alienated land. 
Evidently therefore Ss. 65 and 66 and the rules 
framed under s. 214 ( 1 ) (d) do not apply to 
alienated lands in an unalienated village. 
Rules 92 to 98, Land Revenue Rules, 1921, 
deal with the alteration of assessment in sur¬ 
veyed and settled alienated villages and R. 97 
makes it clear that nothing in Rr. 92 to 95 
shall be deemed to apply to lands which are 
alienated lands apart from the alienation of 
the village in which they are situated, nor 
alienated lands in the possession of and occu¬ 
pied in person by the holder or holders of an 
alienated village. The question whether S. 65 
applies to lands in an alienated village arose 
recently in 42 Bom.L.R. 747.^ There the holder 
of a land in the inam village of Mithipur who 
was held to be a permanent tenant by reason 

1. (’40) 27 A. I. R. 1940 Bom. 342 : 42 Bom. L. B. 

747; 1911.0.145, Bai Eaba r. BamDiklal Sunderlal. 


Parshottam V. Kuberdas (Lohir J .) 




1945- Parshottam v. Kubbrdas (Lohir J .) Bombay 17 


of the presumption under S. 88, Land Revenue 
Code, had leased the land for the purpose of 
constructing a cotton mill. The inamdar then 
sued for possession of the land or in the alter¬ 
native for an injunction restraining the use of 
the land for a non.agricultural purpose. It was 
contended that the village itself being aliens, 
ted, the land was alienated land and that by 
virtue of s. 218, S. 65 did not apply to it. As¬ 
suming that the land was an alienated land, 
the learned Chief Justice observed (p. 747) : 

“I do not find it easy to reconcile the provisions 
of Ss. 217 and 218, but I think the problem is 
solved by a reference to S. 88 of the C^e, which 
provides that it shall be lawful for the Commissioner 
at any time to issue a commission to any holder of 
alienated lands, conferring upon him certain powers 
in respect of the lands specified in such commission, 
and amongst the powers which may be conferred is 
the right to exercise the powers of a Collector under 
Ss. 65 and 66. So that it is clear that the I^egisla- 
ture considered that the powers of a Collector under 
S. 65 would or might apply to alienated land." 

Then after referring to R. 94 which provides 
for an application to the Collector for permis¬ 
sion and the procedure to be followed by him, 
he held that the holder of land in an alienated 
village, though a permanent tenant, was not 
entitled to use the land for non-agricultural 
purpose without the Collector’s permission. I 
respectfully agree with that view. In S. 3 ( 20 ) 
“alienated” is defined as meaning 

"transferred in so far as the rights of the Provincial 
Government to payment of the rent or land revenue 
are concerned, wholly or partially, to the ownership 
of any person." 

The village is undoubtedly “alienated,” because 
the rights of the Provincial Government to 
payment of land revenue are transferred to 
the inamdar: 86 £om.L.B. 761.^ But it cannot 
be said that every land in such village is 
“alienated,” unless the Provincial Government 
has transferred its rights to the payment of 
assessment to its holder before the grant of the 
village to the inamdar. This is clear from R. 97 
which speaks of 

"lands which are alienated lands apart from the 
alienation of the village in which they are situated 
and alienated lands in the possession of the holder 
of the alienated village." 

As correctly described in the marginal note to 
that rule, the former is called “kadim” land 
and the latter “sheri” land. It is only to siich 
lands in an alienated village that Ss. 48, 65 
and 66 do not apply. The appellants have not 
been able to show that the lands in suit are 
their kadim lands, that is to say, granted to 
them by Government before the village was 
granted to the inamdar. They rely upon the 
description of the lands as “vechan salami” 
from ancient times and their partial exemp¬ 
tion from assessment. According to Wilson’s 

27 (’34) 21 A. I. R. 1934 Bom. 434 : 86 Bom. L. R. 
' 761 : 154 I. C. 278, Secretary of State v. Faredoou 
Jijibhai. 

1945 B/d & 4 


Glossary, “salami” means “a fee levied au- 
nually on the holders of rent free tenures as 
a quit rent” and “vechan salami” means “a 
land subject to quit rent,” whereas “vechan 
nakra” means “a land wholly exempt from 
tax,” According to Robertson’s Glossary 
“vechania” means “a land that has been sold 
—a tenure under which much of the alienated 
land is held.” This does not necessarily mean 
that such lands were alienated by Government 
before the grant of the village. They may be 
the inamdar’s sheri lands which were subse¬ 
quently alienated by the inamdar himself. In 
that case they are not kadim lands, and they 
ceased to be sheri lands in the possession of or 
occupied by the holder of the alienated village. 
Hence the exemption given by R. 97 is not 
available to such lands. This does not com¬ 
pletely dispose of the point in dispute. Sec¬ 
tion 217 says that the provisions of the Act 
relating to holders of land in alienated villages 
shall be applicable to holders of land in un¬ 
alienated villages, but only “as far as may 
be.” This has been interpreted to mean that 
the provisions of that section do not affect the 
contractual relations arising before the intro, 
duction of the survey settlement. Thus in 28 
Bom. 74* in dealing with the contention with 
reference to Ss. 62 and 217, Chandavarkar J. 

observed as follows (p. 80),: 

“The effect of the first is to give the Collector the 
discretion to fix the assessment; the effect of the 
second is to render the occupants in alienated villages 
subject to a settlement like the occupants in un¬ 
alienated villages. But neither section takes away 
any legal right which an occupancy tenant may have 
acquired independently of his bare status as an occu¬ 
pancy tenant liable to pay the land revenue accord¬ 
ing to survey rates.” 

In 27 Bom.L.R. 645,* where the jahgirdar of 
an alienated village had entered into a con. 
tract with his tenants granting not only fixity 
of tenure but also fixity of rent, it was held 
that the provisions of S. 217 did not enable 
him to avoid his contractual liability and en¬ 
force against'his permanent tenants the pay¬ 
ment of assessment levied on occupancy 
tenants. The same view was taken in 35 Bom. 
L. R. 150.* 

The appellants having failed to prove that 
the lands in dispute are kadim inam, it is for 
them to show on what terms they were granted 
by the inamdar. From the fact that before the 
survey settlement salami was levied according 
to the area cultivated it can be safely inferred 
that they were granted for agricultural pur¬ 
poses. It is equally clear that they were liable 
to pay only quit rent and the rest of the 

3. (’04) 28 Bom. 74, Lakshmau v. Oovind. 

4 . (’25) 12 A. I. R. 1925 Bom. 435 : 27 Bom. L. B. 

645 : 89 I.C. 65, Suryajirao v, Sidhanath. 

5. (’33) 20 A. I. R. 1933 Bom. 168 : 35 Bom. L. R. 

150 : 149 I.C. 293, Nilaji v. Nagindas. 
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assessment was agreed to be remitted. Thus 
the contract may be taken to include the re¬ 
mission of all the assessment in excess of the 
salami. At the survey settlement of 1912, both 
the assessment and the salami were settled. 
Under s. 48 and the lailes framed under Sec¬ 
tion 214 (l) (d) the Collector can alter the 
assessment. That does not mean that an addi¬ 
tional assessment is to be levied. In s. 65 (last 
paragraph) and S. 66 this altered assessment 
is correctly described as “new assessment.” As 
observed by the Privy Council in 53 Bom. 230® 
(p. 240): 

“The Act of 1879 by S. 48 does not provide for an 
additional assessment; it only provides for an altered 
assessment to be imposed according to rules. Once 
the building assessment is imposed the old agricul¬ 
tural assessment has gone for ever.” 

Thus the altered assessment is a substitute 
for the assessment fixed at the survey settle¬ 
ment and not an addition to it. But the 
inamdar is presumed to have agreed to remit 
all assessment in excess of the settled salami. 
There is no provision in the Act to enhance 
the salami. Hence, even if the Collector were 
to alter the assessment under the provisions 
of S. 48 and the rules, the inamdar cannot 
recover more than the settled salami. To use 
the language of Pratt J., in 24 Bom. L. B. 
1040^ the alteration in the assessment is legal, 
but the inamdar, by the terms of the grant, is 
precluded from levying anything beyond the 
salami. The case of the levy of a building fine 
under Ss. 65 and 66 stands on a different 
footing. As I have already pointed out, and 
as held in 42 Bom. L. R. 747^ the lands in these 
suits are not exempt from the application of 
S. 65. Hence the holders must take the per. 
mission of the Collector before using them for 
non-agricultural purposes. Building fine is not 
assessment, but is either a royalty for permis- 
sion or is a penalty for building without the 
necessary permission. According to Ss. 65 and 
66 the holder is liable to pay the fine “in 
addition to the new assessment that may be 
leviable under the provisions of S. 48.” Accord¬ 
ing to R. 99 no fine is ordinarily imposed if 
the permission of the Collector is taken be- 
forehand. But if the permission is not taken, 
then the Collector can impose a fine under 

5. 66. The limit of the tine is prescribed by 
R. 100 as ten times the altered assessment. 
The Collector has to fix the altered assessment 
in order to determine the maximum of the 
fine that can be levied, and the holders who 
construct buildings, whether -nith or without 
the permission of t^ Collector, cannot, in the 
absence of a contract to the contrary, escape 

6. (’29) 16 A.IJt. 1929 P. C. 34 ; 53 Bom. 230: 114 

I. C. 1 (P.C.), Bomonji Ardeshir v. Secy, of State. 

7 . (’23) 10 A.I.R. 1923 Bom. 79: 24 Bom. L. B. 

1040 : 76 I. C. 897, Bamodar v. Kashinath. 


their liability to pay the fine imposed either 
under S. 65 or s. 66. It is true that in 24 Bom. 
L. E. 1040' the inamdars were held not entitled 
to recover even the building fine. But that 
was by reason of the terms of the miraspatras 
which they had passed to the holders. In 
those miraspatras the inamdars had not only 
stipulated expressly that they would recover 
no more than the assessment imposed at the 
survey less the amount remitted, but had 
agreed that they w’ould not molest the holders 
any further. It was in this connexion that 
Pratt J., observed (p. 1045): . though the 

fine is legal yet the inamdar by the terms of 
his grant to them is precluded from le\'ying it.” 

No such agreement is proved in this case. 
Nor can it be inferred from the mere fact that 
the assessment in excess of the salami is 
agreed to be remitted. Hence the imposition 
of the fine under Ss. 65 and 66 is legal and the 
inamdar is not precluded by any contract 
from levying it. The appeals are, therefore, 
partially allowed and the decrees of the trial 
Court are restored with regard to the altered 
assessment only. But the plaintiffs’ claims in 
regard to the building fines are rejected. In 
view of this result I order the parties to bear 
their own costs throughout. 

B-K. Order accordingly. 
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Divatia and Weston JJ. 

Laxman Hari Gharpure and others _ 

Defendants — Appellants 

' V. 

Vishnu Vishwanath Paranjpe — 

Plaintiff — Respondent. 

First Appeal No. 216 of 1942, Decided on 7th 
October 1943, from decision of First Class Sub-Judge, 
Nasik in Special Darkhast No. 55 of 1940. 

Dekkhan Agriculturists’ Relief Act (17 of 
1879), S. 2 — Agriculturist — Minor coparcener 
obtaining livelihood from joint family lands — 
Minor is agriculturist—“Earns” explained. 

The word “earns” is not used by the Legislature 
in the narrow sense of earning by personal exertions 
only, but it includes receiving agricultural income 
from one’s lands. Hence a minor who along with the 
adults, is a member of a joint Hindu family can be 
regarded as an agriculturist if he obtains his liveli- 
hc^ from bis share in the income of agricultural 
lands. The intention of the Legislatore is that all 
persons who depend upon the income of agricultural 
lands belonging to them should be protected by the 
provisions of the Dekkhan Agriculturists' Relief Act: 
(•38) 25 A. I. R. 1938 Bom. 96, Rel on-, ('31) 18 
A.I.B. 1931 Bom. 453 and 36 Bom. 496, Disting. 

[P 20 C 1] 

P. B. Gajendragadkar — for Appellants. 

K. N. Dliarap — for Respondent 1. 

Weston J«— The only question in this ap¬ 
peal is whether appellants 2,3 and 4 can be said 
to be agriculhirists within the meaning of S. 2, 
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Dekkhan Agi-iculturists’ Relief Act, 1879. These 
appellants at the time the darkhast was filed 
were all minoi^s. They lived with their uncle 
Laxman, appellant i, on whose behalf the 
appeal has not been pressed, and according to 
the evidence they formed with him a joint 
family owming fairly considerable agricultural 
lands; and it has been found by the Court 
below’ that the only income of the joint family 
was derived from these lands although Lax- 
man had separate income in the shape of 
pension. The learned Subordinate Judge held 
against appellants 2 to 4 on the plea of agri- 
culturist status on the ground that minors 
cannot be held to be agriculturists because 
they themselves do not earn their livelihood, 
and he relied upon a decision of this Court in 
33 Bom. L. R. 825.' The material part of s. 2, 
Dekkhan Agi'iculturists’ Relief Act, is as 
follow’s: 

*' ‘Agriculturist’ shall be taken to mean a person 
who bj himself or by his servants or by his tenants 
earns fiis livelihood wholly or principally by agricub 
ture carried on within the linuts of a district or part 
of a district to which this Act may for the time 
being extend, or who ordinarily engages personally 
in agricultural labour within those limits.” 

It is not suggested before us for the respon¬ 
dent that a minor is necessarily incapable of 
engaging personally in agricultural labour, and 
the argument that the present appellants 2 to 4 
are not agriculturists is, therefore, not based 
solely upon their minority as such. The argu¬ 
ment is that although the joint family lands 
are, at least for the most part, cultivated by 
tenants who pay rent making up the joint 
family income, yet as appellants 2 to 4 are 
living with their uncle who is the manager of 
the joint family, these appellants cannot be 
said to earn their livelihood by or through 
their tenants. It is true that in the case re¬ 
ferred to by the learned Subordinate Judge 
some support for this conclusion may be gleaned 
from certain observations made by Broom¬ 
field J. But the decision in that case was this, 
that because an infant is dependant upon a 
person who is an agriculturist, the infant on 
that account does not acquire the status of the 
person who supports him, and, in my opinion, 
no exception can be taken to the correctness 
of this proposition. It is also supported by an 
earlier decision, 14 Bom.L.B. 385.^ In 14 Bom. 
L.r. 886® it does not appear whether the status 
of the father of the minor was derived from 
income of land rather than from personal 
labour upon land, and in neither of these two 
cases can it be said that the position of a 
minor entitled to property consisting of agri- 

1. (’31) 18 A. I. R. 1931 Bom. 463 : 33 Bom. L. R. 
826 ; 134 I.C. 703, Gadodhar v. Gangaram. 

2, (’12) 36 Bom. 496 ; 14 Bom. L. R. 385 : 15 I. C. 
627, Dagdu Anandram v. Mirasaheb. 


cultural land and deriving income from that 
agricultural land w’as really considei-ed. In 39 
Bom.L.R. 1172* Kania J. held that where a 
minor inherited only agricultural lands and 
the principal or only source of his income w’as 
from such lauds, he was an agriculturist 
within the meaning of s. 2, Dekkhan Agricul- 
turists’ Relief Act, and this decision is directly 
in point on the facts of the present case. It 
may perhaps be said that some difficulty is 
created by the use in s. 2 of the w’ord "earns,” 
suggesting that the person claiming the status 
under that section must take some active part 
in creating or at least in collecting the income 
by w’hich he is maintained. If a narrow view 
is taken of the word "earns,” then clearly in 
many cases an elaborate enquiry w’ould have 
to be made in order to ascertain what propor¬ 
tion of what may be called the agricultural 
income derived is attributable to the direct 
exertions of the person claiming agricultural 
status. It is difficult to think that this could 
have been the intention of the Act, and to my 
mind it is equally difficult to hold that the 
Legislature intended to exclude minors from 
the benefits of agriculturist status when by the 
explanation to the first part of S. 2 of the Act 
the Legislature has gone so far as to retain 
the privileges of that status to persons who by 
age or bodily infirmity are prevented from 
earning their livelihood by agriculture or from 
engaging personally in agricultural labour. In 
the present instance where the major part of 
the income is derived from tenants, I see no 
difficulty in bolding that these tenants, engaged 
no doubt by the manager of the joint family, 
are yet the tenants of all the members of the 
joint family owning the lands; and that the 
kct that the rent they pay is applied to the 
livelihood of the .present appellants brings the 
piesent appellants within the meaning of the 
first part of S. 2 as persons who by their tenants 
earn their livelihood by that income. I think, 
therefore, that the learned Judge below was 
wrong, and that on the admitted facts of the 
case the appellant must be held to be agri¬ 
culturists. As one of them is now major, this 
decision in his instance is academic. In my 
opinion, therefore, the appeal must be allowed 
with costs and the darkhast returned to the 
lower Court for such further orders as may be 
necessary in the light of the finding that appel¬ 
lants 2 to 4 are agriculturists. 

Divatia J. — I agree. The decision in 33 
Bom.L.R. 825' on which the lower (3ourt has 
relied, does not apply to the facts of the pre¬ 
sent case. That decision was based upon the 
finding that the minor son depended for bis 

3. (’38) 25 A. I, R. 1938 Bom. 96 : 39 Bom. L. B. 
1172 : 173 I.C, 751, Mabadev v. Bamcbandra. 
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support on his father, and it followed the pre¬ 
vious decision in U Bom.L. R. 385“ where also 
there w’as a similar finding. But, in the pre- 
sent case, we have the finding on evidence, 
which has not been disputed before us, that 
the minors belong to a joint Hindu family 
whose agricultural income was greater than its 
non-agricultural income. That being so, it is 
difficult to see why the minors would not come 
under the definition of the terai “agriculturist” 
in s. 2. Dekkhan Agriculturists’ Relief Act. In 
the case of a joint Hindu family, a minor 
acquires interest by birth, and therefore along 
w’ith the adult members of the coparcenary he 
is also a co-owner of the property. If that 
property consists of agricultural lands, the 
income of such property is also the income of 
all the coparceners including the minor. He 
is, therefore, a person who by himself or by 
his servants or by his tenants earns bis liveli- 
hood by agriculture. In my opinion, the word 
“earns” is not used by the Legislature in the 
narrow sense of earning by personal exertions 
only, but it includes receiving agricultural 
income from one's lands. Take the case of a 
sole minor whose principal means of livelihood 
consists of income from agricultural lands 
which are either managed by servants or given 
to tenants. In my opinion, it cannot be sug- 
gested that such a person would not fall under 
the definition of agriculturist in the Dekkhan 
Agriculturists’ Relief Act. On the same rea, 
soning I fail to see why a minor who, along 
with the adults, is a member of a joint Hindu 
family should not be regarded as an agricul- 
turist if he obtains his livelihood from his 
share in the income of agricultural lands. I 
feel quite certain that the Legislatum could not 
have intended that while adult coparceners in 
such a case would get the benefit of the 
Dekkhan Agriculturists’ Relief Act, the minor 
coparceners should not, so far as their share 
in the property is concerned. With great res- 


Agriculturists’ Relief Act. I am, therefore, of 
the opinion that the minors in the present case 
are agriculturists under the Act, and their 
appeal should be allowed. 

R.K. ' Appeal allotved. 

A. 1. R. (32) 1945 Bombay 20 

Loktjr J. 

Vyasacharya Madhavacharya and others 

—Plainti ffs—Appellants 

V. 

Daji Baba and others — Defendants — 

Bespondents. 

Second Appeal No. 903 of 1941, Decided on 17th 
February 1944, against decision of District Judge, 
Satara, in Appeal No. 38 of 1939. 

Decree—Execution—Decree held not declara¬ 
tory but executable—Executing Court held could 
not go behind decree — Question not raised in 
previous three executions held barred by res 
judicata. 

In a suit by the landlord for the ejectment it was 
held that the defendants were permanent tenants, 
but the rent was enhanced and they were ordered to 
pay Rs. 304 every year as enhanced rent. The decree 
was executed three times before : 

Held that the decree directed the defendants to 
pay Rs. 304 every year and did not merely declare 
their liability to pay that amount. [P 21 C 1] 

Held further that the executing Court could not 
go behind the decree and it was not open in exeou> 
tion proceedings to contend that the decree should 
have been merely a declaratory decree. It was not 
proper that such a perpetual decree should be passed 
in favour of the plaintiffs. But once it was passed, 
rightly or wrongly, the executing Court was bound to 
execute it and could not question the propriety of 
that decree. [P 21 C 1] 

Held also that on three previous occasions the 
decree was treated as a decree capable of execution 
and was executed without any objection on the part 
of the judgment-debtors. Hence the question as to 
whether it was a mere declaratory decree could not 
be re-opened and was barred as res judicata : (’33) 
20 A.I.R. 1933 Lah. 694. Foil. [P 21 C 1] 

P. B. Gajendragadkar — for Appellants. 


pect I do not agree with the observations made Judgment — This appeal arises out of a 
in 33 Bom.L.R. 825^ to the effect that a minor darkhast in which the decree-holders claimed 

coparcener would not come under the defini- to recover Rs. 1717-13-0 as the balance out of 

tion of an agriculturist. The actual decision the rent due to them for ten years 1926-27 to 

in that case was that an infant two or three 1936-37. The decree sought to be executed was 

years old cannot be said to be earning the passed in Suit No. 277 of 1926 filed by the 

income of agricultural lands and that he ought appellants to recover possession of their land 

to depend for his supix)rt on his father. It is from their tenants the respondents, or in the 

not clear whether in that case there was joint alternative for enhancement of the rent. It 

family property in which the minor had a was held in that suit that the defendants were 

share by birth. But where there is such pro- permanent tenants, but the rent was enhanced 

petty, the case would be governed by the and they were ordered to pay Rs. 304 every 

decision of Kania J. in 89 Bom. L. R. 1172^ year as enhanced rent. The appellants, there- 

which I think takes the correct view. The fore, sought to' recover in execution of the 

intention of the Legislature seems to have been decree years' rent at that rate. Nine of 
that all persons who depend’^I^h the incojne the respon^nts put in various contentions, but 
of agricultural lands belonging to them, should tbe^r were ail disallowed by the execution 
|be protected by the provis^g^of qOo^nd t^darkhast was ordered toproceed. 
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But in appeal the learned District Judge 
raised a new point as to whether the decree 
was executable. He held that the decree was 
merely a declaratory decree declaring that the 
decree-holders were entitled in future to get 
Rs. 304 as rent per year and that the decree 
did not give them any right to claim the 
amount as it became due year after year in 
execution of the decree. On that ground he 
allowed the appeal and dismissed the darkhast. 
It is now contended in this second appeal that 
the decree is not a merely declaratory decree, 
but it directs the defendants to pay Rs. 304 
every year, and moreover as the decree was 
execute three times before, it is not open to 
the judgment-debtors to contend that the de¬ 
cree is not executable. The relevant clause in 
the decree runs as follows: 

‘*The defendants do pay the plaintiff an enhanced 
rent of Rs. 304 per annum in respect of the suit 
property from the date of suit.” 

This shows that the decree directed the 
defendants to pay Rs. 304 every year and did 
not merely declare their liability to pay that 
amount. The executing Court cannot go behind 
the decree and it was not open in execution 
proceedings to contend that the decree should 
have been merely a declaratory decree. As 
pointed out by the learned District Judge, if 
such a decree for the payment of rent every 
year for ever be passed, the decree-holders will 
get a perpetual decree without having to pay 
any court-fee stamp for the recovery of their 
annual dues. It is not proper that such a per¬ 
petual decree should ^ passed in favour of 
the plaintiffs. But once it is passed, rightly or 
wrongly, the executing Court is bound to 
execute it and cannot question the propriety 
of that decree. On the face of it, the order in 
the decree directs the defendants to pay Rs. 304 
every year to the plaintiffs. It is thus a decree 
capable of execution and the executing Court 
is bound to execute it as it stands. Moreover, 
on three previous occasions the decree v>’&s 
treated as a decree capable of execution and 
was executed without any objection on the 
part of the judgment-debtors. Hence the ques¬ 
tion as to whether it is a mere declaratory 
decree cannot be re-opened and is barred as 
res judicata. That is not a pure question of 
law, but it is a question of the construction of 
the decree and it was construed in previous 
darkhasta as a decree capable of execution. In 
14 Lah. 409' the wife had obtained a declara¬ 
tory decree for maintenance at the rate of 
Rs. 45 per month against her husband and the 
decree was executed by the wife several times 
through the Court without objection. But when 
subsequently she again sought to recover 

l7 (’38) 20 A.I.R. 1933 Lah. 694 : 14 Lah. 409 : 

141 I. C. 577, Bibi Ved Kuar v. Balkisban Das.. 


arrears of maintenance for two aud a half 
years, the husband for the first time raised 
the objection that the decree, being declaratory 
was not executable, and it was held that the 
decree having been allowed to be executed in 
previous proceedings without any objection, 
the objection that the decree was incapable of 
execution could not be raised in subsequent 
proceedings. In the same way the execution 
of the decree in question cannot be refused on 
the ground that it is merely declaratory and 
not capable of execution. The appeal is, there, 
fore, allowed and the order passed by the exe¬ 
cuting Court restored. The api^ellants shall get 
their costs from the respondents throughout. 

B.K. Appeal allowed. 

A. I. B. (32) 1945 Bombay 21 

Lokur J. 

Pursholtani Vasiideo — Defendant — 

Appellant 

V. 

Ramkrishna Govind — Plaintiff — 

Respondent. 

Appeal No. 1 of 1942, Decided on 14th September 
1943, from order of Assist. Judge, Satara, in Appeal 
No. 81 of 1940. 

Principal and agent—Accounts—Agent dying 
without rendering accounts—Legal representa¬ 
tive is liable to extent of assets — Suit against 
him for accounts is maintainable — Burden of 
proof and procedure to be followed explained. 

When an agent dies without rendering account to 
his principal, his estate in the hands of bis legal repre¬ 
sentative is liable for whatever may be found due to 
the principal on account; the principal can file a suit 
for an account against the legal representative for 
the determination of the amount due from the de¬ 
ceased agent, but the legal representative cannot be 
called upon to render an account in the technical 
forensic sense in which the agent himself would bo 
liable in an ordinary suit for rendition of accounts. 
In such a suit filed by the principal against the de¬ 
ceased agent’s legal representative the burden of 
proof primarily lies upon the plaintifi, and it is for 
the Court to take an account on such materials as 
are laid before it by the parties and determine what 
amount, if any, was due to the plaintiff from his 
deceased agent: Case law discussed. CP 23 C 2] 

P. B. Qajendragadkar — for Appellant. 

K. N. Dharap — for Respondent. 

Judgment* —The short question arising in 
this appeal is whether a principal can sue 
the legal representative of his agent for an 
account, the agent having died without render, 
ing an account. The defendant’s father Vasudeo 
had two brothers, Ramkrishna and Bhaskar, 
and when the three brothers were still undi- 
vided, Ramkrishna and Bhaskar appointed 
Vasudeo to manage the joint family property, 
and on 25th September 1908, both of them gave 
him a power of attorney. Vasudeo managed 
the property till 1924 when the three brothers 
came to a partition. At the partition the pro- 
perty was not divided by metes and bounds 
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and Vasudeo continued to manage the shares 
of Ramkrishna and Bhaskar also till 1931. In 
that year the lands were divided by metes and 
bounds and subsequently in Kovember 1935 , 
the power of attorney was cancelled. Vasudeo 
died on 30th October 1937, without rendering 
an account of his management. He left a 
minor son who was taken care of by his 
mother’s father Shivaram. In April 1933, Ram¬ 
krishna and Bhaskar gave notices to Shivaram 
to give an account of the management of their 
proi^rty by Vasudeo since 1908, and as Shiva¬ 
ram did not comply with the request, they 
filed two separate suits against Vasudeo’s 
minor son by his guardian ad litem Shivaram 
to have an account of the management by 
Vasudeo and to recover the sums found due 
out of Vasudeo’s estate in his son’s hands. The 
defendant contended in both the suits inter 
alia that a suit for accounts w^as not maintain¬ 
able against him and that the suits were not 
in time. These issues were tried as preliminary 
issues and the trial Court held that the suits 
were in time, but that they were not main¬ 
tainable against the legal representative of the 
deceased agent Vasudeo. After reviewing vari. 
oils cases of different High'Courts, the trial 
Court adopted the view expressed in 16 C.L. J. 
282' and dismissed the suits on the ground that 
suits for accounts as framed by the plaintiffs 
were not maintainable. The lower appellate 
Court following the ruling in A.I.R. 1929 Lah. 
362^ held that such suits were maintainable, 
and remanded both the suits for trial on merits 
according to law. A perusal of the judgments 
of the two Courts shows that both have taken 
a substantially correct view of the extent and 
nature of the liability of the legal representa. 
tive of a deceased agent, but have failed to 
give full effect to that view. 

It is not disputed that after the death of an 
agent his estate in the hands of his legal re¬ 
presentative continues to be liable to the prin¬ 
cipal for sums foimd due on account from the 
dec^ased agent. The liability of the legal re¬ 
presentative of an agent to make good any 
loss caused to the principal by the misfeasance 
or malfeasance of the deceased agent in the 
^urse of the agency to the extent of his assets 
in the hands of the legal representative being 
admitted, there is some difference of opinion 
regarding the mode of enforcing that liability. 
Even in 16 C.L.J. 282' relied upon by the trial 
Court it was admitted that the estate of the 
agent in the hands of a legal representative 
did not escape liability, but it was held that 
the legal representative could not be called 
upon to rend er an account in the technical 

1 . {‘12) 16 C. L. J. 282, Kumeda Gharanv. Asutosh. 

2. (’29) 16 A. I. R. 1929 Lah. 362 : 117 I. C. 233, 
Prem "Das v. Oharan Das. 


forensic sense in which the agent himself 
would be liable in an ordinary suit for rendi¬ 
tion of accounts. Only a fortnight after the 
decision in 16 C.L.J. 282,' the same High Court 
held in 16 c. L. J. 288^ that such a suit for an 
account and for recovery of the amount due 
W'as maintainable against the legal representa¬ 
tives of a deceased agent and that such legal 
representatives w'ere bound to furnish account. 
It appears that 16 c. L. J. 282' was not then 
brought to the notice of the learned Judges. The 
decision in A. I. R. 1929 Lah. 362^ relied uix)n 
by the lower appellate Court does not really 
conflict with the principle laid down in 16 
C.L.J. 282,' but it indicates precisely the natui’e 
of the suit for accounts brought against the 
legal representative of a deceased agent in the 
following w’ords (head-note): 

“The nature of an ordinary suit by the principal 
against his agent for rendition of accounts is well- 
known. In such a suit the plaintiff has to prove in 
the first instance that the defendant is an account¬ 
ing party. If the finding of the Court on this point 
is in favour of the plaintiff then a preliminary decree 
is immediately passed in his favour and the burden 
of proof is placed upon the agent to show what 
amounts he has received and what disbursements be 
has made for and on behalf of the principal. And the 
final decree declares the amount, if any, which is 
found due to the plaintiff from the agent. 

But after the death of the agent it would be ex¬ 
tremely unjust to call upon bis legal representatives 
to render an account in the same manner in which 
the agent woold be liable if he were aUve. Therefore 
the burden of proof should fall upon the plaintiff in 
the first instance who must prove each item of the 
amount which be claims. On the other hand, it is 
the duty of the legal representative to place before 
the Court all the accounts in his possession and 
power which the deceased agent might have prepar¬ 
ed during the period of bis agency.” 

The only difference in substance between a 
suit for an account against an agent and one ' 
against his legal representative after his death 
is that the burden of proof in the latter case 
will be upon the principal to establish his case. 
In 44 Mod. 214,* Spencer J. observed (p. 217) ; 

“The representatives are liable equally with their 
father, the only difference being that while the 
agent s first duty is to be constantly ready with his 
ac<»unts and to be always prepared to explain them 
and support them with vouchers, his representatives 
should not be required to attempt the impossible and 
explain matters of which they have no personal 
knowledge or to assist the plaintiff in the investiga- 
tion of the management of his estate of which they 
are wholly ignorant.” 

The same view regarding the burden of 
proof was expressed in 16 C. L. J. 282.' In 17 
c. w. N. 695® and 28 c. L. J. 492® a suit for 

3* (12) W I. C. 414; 16 C. L. J. 288, Jhapajannessa 
Bibi V. Rash Behari. 

4 . (’21) 8 A.I.R. 1921 Mad. 407 : 44 Mad. 214 : 61 
I. C. 630, Venkatacharyulu v. Mohana Panda. 

5* 18 I. C. 876 : 17 C. W. N. 695, Maharaj 

Bahadur Singh v. Basunta Kumar Roy. 

6- (’18) 5 A. I. R. 1918 Cal. 276 : 28 C. L. J. 492 : 

47 I. C. 371, Sasi Sekhareswar v. Hajirannessa. 
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accounts was originally brought against the 
agent himself and after his death during its 
pendency it was allowed to be continued 
against his legal representative, but it was held 
that after the death of the agent the burden 
of proof which originally lay upon him to 
render an account shifted. In the latter case 
the learned Judge suggested that the proper 
course for the Court to follow, after the legal 
representatives were brought on record, was 
that the claim made by the plaintiff should be 
investigated in the presence of the deceased 
agent’s legal representatives and that the onus 
should be placed upon the plaintiff who must 
prove each item in the sum which he claims, 
that is to say, he must prove that each item 
was actually realised by the agent and further 
it was not paid to the plaintiff by him and 
that it would be open to the legal representa¬ 
tives in each case to adduce evidence to show 
either that the money was never realised by 
the agent or that it was paid to the plaintiff 
after realisation or was properly spent. The 
Court should then pass a decree for the amount 
found due to the plaintiff against the assets of 
the deceased agent in the hands of the legal 
representatives. In cases like 50 Mad. 249^ and 
45 Bom. 813^ it was held that a suit for accounts 
against the legal representative of a deceased 
agent was governed by Art. 89 of Sch. i, Limi- 
tation Act, 1908, but the maintainability of such 
suits was not disputed. 

The learned trial Judge has carefully consi¬ 
dered the views of the different High Courts 
and has come to the conclusion that since 
both the principal and the legal representative 
of the deceased agent have no personal know- 
ledge about the accounts, if one of the parties 
has to suffer, the more innocent of them, viz., 
the legal representative, must not be made to 
suffer and, therefore, should not be called upon 
to render accounts of the management of the 
deceased agent. This equitable view is correct 
so far as it goes, and it is for this reason that 
the burden of proof must be thrown on the 
principal. But the principal cannot be called 
upon to state beforehand what amount may 
be found due to him when the accounts are 
taken. A suit for an account does not neces¬ 
sarily mean a suit for rendition of accounts 
by the defendant. What the plaintiff really 
wants is that on the materials placed before it 
the Court should take an account and deter¬ 
mine what is due to him from the estate of 
the deceased agent. The burden of placing 
those materials before the Court lies primarily 

7. 027) 14 A. I. B. 1927 Mad. 167 : 60 Mad. 249 : 
99 I. CL 456, Partbasarathy Appa Bao v. Sabba 
Bao. 

8. (’21) 8 A.I.R. 1921 Bom. 384 : 46 Bom. 313 : 59 
1. C. 357, Oabu v. Zipru. 


on the plaintiff. Of course in such a case it 
will not do for the defendant to withhold the 
accounts, since it is possible that the plaintiff 
may prove what was realised by his agent, 
and in the absence of the accounts the defen¬ 
dant may find it difficult to show what ex¬ 
penses had been incurred in the course of the 
management. Hence, it will be to the interest 
of the defendant also to produce all the 
accounts maintained by the deceased agent. 
After both the parties have thus laid before 
the Court all the materials available to them 
accounts will have to be taken on the basis of 
such materials. 

From this discussion three prepositions can 
be deduced, viz., (l) when an agent dies With¬ 
out rendering an account to his principal, his 
estate in the hands of his legal representative 
is liable for whatever may be found due to the 
principal on account; (2) the principal can file 
a suit for an account against the legal repre. 
sentative for the determination of the amount 
due from the deceased agent, but the legal re- 
presentative cannot be called upon to render 
an account in the technical forensic sense in 
w'hich the agent himself would be liable in an 
ordinary suit for rendition of accounts and (8) 
in such a suit filed by the principal against 
the deceased agent’s legal representative the 
burden of proof primarily lies upon the plain¬ 
tiff, and it is for the Court to take an account 
on such materials as are laid before it by the 
parties and determine what amount, if any, 
was due to the plaintiff from his deceased 
agent. 

This is what the plaintiffs in the two suits 
have really prayed for. In the prayer clause 
they request that accounts should be taken of 
the management of the estate by Vasudeo, but 
they do not specifically say that such accounts 
should be taken from the defendant. They 
want to recover the amount that may be 
found due at the foot of the accounts? The 
learned trial Judge wanted to have this made 
clear and asked the plaintiff's to state the 
nature of their claim. They then put in a 
purshis conceding that the modes of taking 
accounts in the case of an agent and in the 
case of his legal representative after his death 
were different, but they added that the liabi¬ 
lity of the legal representative to render ac¬ 
counts was the same as that of the agent 
himself. This last sentence is inartistically 
worded and the learned Judge rightly refused 
to accept the view pressed for in it. In this 
Court it is fairly conceded that the defendant 
is not liable to render an account, that the 
burden of proof lies on the plaintiffs and that 
their claim for accounts is subject to these 
restrictions. If so, there is no reason to regard 
the suits in the present form as not maintain- 
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able. The lower appellate Court has 
the decree of the trial Court and remanded 
the suits for trial without specifying the mode 
in which accounts are to be taken. This spe¬ 
cification is particularly necessary in view of 
the purshis put in by the plaintiffs. I, there¬ 
fore, modify the order of remand by adding 
the words “as laid down in this judgment.” 
In other respects the order of remand is con¬ 
firmed. Costs of the appeal will be costs in the 
cause. 

Order accordingly. 


A. I. R. (32) 1949 Bombay 24 

Divatia and Sen JJ. 


Krishna Mhatarba Temkar and another 
— Defendants 2 and 3 — Appellants 

V. 

Baban Eambhau Temkar, Plaintiff and 
others. Defendants — Bespondenis. 

First Appeal No. 365 of 1941. Decided on 24th 
Augost 1943, from decision of First Class Sub.Judffe 
Poona, in Suit No. 274 of 1938. ’ 


(a) Hindu law — Widow—Surrender—Rs. 75 
per year reserved for maintenance out of Rs. 100 
—Surrender still held valid. 

A widow can renounce her interest in her 
husband’s property provided that the renunciation 
IS a bona fide and total renunciation. It is not in- 
valid merely because she stipulates with the rever¬ 
sioner for the payment of her maintenance. The 
mere setting apart of some income or some property 
for the purpose of maintenance does not affect the 
validity of the surrender provided the amount of 
maintenance reserved is a reasonable amount. The 
proportion of the total income to the amount fixed 
for maintenance is not a conclusive test. Provided 
the amount fixed for the maintenance is a reason¬ 
able amount in the circumstances of the case it 
would be a proper condition which would not render 
the surrender invalid whatever may be the total 
income or the value of the property. [The reserva- 
tion of the inwme of Rupees 75 per year, which was 
sufficient for bare maintenance held did not invali- 
date th| surrender though the income of the pro- 
perty vms Bs. 100 only.] : Case la^v discussed. 

[P 25 C 2; P 26 C 2; P 27 C 2] 

(b) Hindu law — Adoption — Previous valid 

surrender — Adopted son cannot question 
ahenation. ^ 


The adopted son has no right to question a pri< 
ahenation by a widow where before the adoption tl 
estate has completely passed to the reversioners I 

9126 A. I. R. 1939 Bom. 79 ao 
{ 34) 21 A. I. R, 1934 Bom. 351, Ref. [P 28 C 1 

Q. N. T}w.lior and "V. D. Limaye _ 

for Appellant 

T. N. Walavalkar, and P. K. Padhye — 
for Respondents 1, and 2 to 8, respectively. 


Diy&ti& Ja —This is an appeal by defen. 
dants 2 and 8 in a suit by the plaintiff to 
recover possession of certain properties on the 
ground that he was adopW as a son by 
one Manjulabai to her deceased husband to 
whom the properties belonged. The plaintifl”s 


case in substance is that one: Rambhau died 
in 1918 leaving two widows Deubai and 
Manjulabai. Deubai died in 1932 leaving a 
daughter Thakubai who was the original de¬ 
fendant 1 but died pending the suit. The 
other widow Manjulabai who is alive adopted 
the plaintiff on 23rd February 1937. She had 
a daughter at that time named Dagadubai 
who was defendant lA but who, after Thaku- 
baijs death, became defendant i. The plain¬ 
tiff s natural father Gangaram aud defendants 
2 to 6 are descendants of Rambhau's two 
brothers and are thus his agnates. Before the 
plaintiff’s adoption in 1937, Manjulabai had, 
on 8th June 1927, sold nearly half of the pro¬ 
perty, which she got from her husband, to 
defendants 2 , 3. 4 and 5 for Rs. 2500 . Dagadu¬ 
bai and Thakubai had joined in passing that 
deed. Thereafter Manjulabai passed a docu¬ 
ment which is in the nature of a sale deed on 
29th June 1929, in favour of her daughter 
Dagadubai and step-daughter Thakubai. It 
purported to be a sale of all the remaining 
properties to them for Rs. 900 wliich were to 
be paid to her by annual instalments in the 
form of corn worth rs. 60 and clothes worth 
Rs. 15, that is, in all articles worth Rs. 75 
every year during her life. The amount of Rs. 900 
seems to have been fixed in the deed only for 
the purpose of stamp. Otherwise the liability 
to give articles worth Rs. 75 was to continue 
till her death. It is expressly stated in the deed 
that both the daughters had been made owners 
of the property thereby. Eight yeara thereafter 
the present plaintiff was adopted by Manjula¬ 
bai and be now sues to recover i)os 3 e 33 ion of 
all the properties which belonged to his adop¬ 
tive father on the gi’ound that both the deeds 
passed by Manjulabai in 1927 and 1929 were 
without consideration as well as legal neces¬ 
sity and were not therefore binding on him. 
The defence in substance was that both the 
transactions were supiwrted by consideration 
as well as legal necessit>’. It was further con- 
tended by the daughters that the deed of 1929 
amounted to a valid surrender on the part of 
Manjulabai of the whole of the property in her 
hands at that time by which she completely re¬ 
nounced her interest in it and made them 
ownei-s thereof, wdth the result that the subse- 
queut adoption of the plaintiff by Manjulabai 
cannot divest the property of wKich they had 
already become owners before the adoption. 

The material issues before the lower Court 
were as to whether the adoption had been 
proved, and secondly, whether the sale deed 
of 1929 was a valid surrender under the Hindu 
law vvith the result that the adopted son had 
no right to divest the propert>- in the hands of 
daughters as well as the vendees under the 
deed of 1927. As regards the fact of adoption 
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there is no doubt on the evidence that it did 
take place. There is a deed of adoption passed 
four days later on 27th February and the evi¬ 
dence of the witnesses, Exs. 76 and 7? clearly 
establishes the factum of the plaintiff’s adop¬ 
tion. A photograph of the persons present at 
the time of the adoption seems to have been 
taken after the ceremony was over, but un- 
fortunately it could not be put in evidence as 
the photographer was ill. However, questions 
have been freely asked about persons who ap¬ 
pear in the photograph in the coui-se of the 
evidence. But apart from the photograph, there 
is sufBcient and reliable evidence to justify the 
finding which the lower Court has arrived in 
support of the factum of adoption. We, there- 
fore, agi'ee with the finding on that point. The 
next question is about the effect of the deed of 
1929. There is no doubt that the widow pur. 
ported to convey therein the whole of the pro- 
perty which w’as with her at that time to her 
two daughtet's, and although the document 
purports to be a deed of sale, it amounts to a 
surrender of the estate which she possessed as 
a Hindu widow, and the learned Judge below 
has also taken it to be such. He is, however, 
of the opinion that it is not a valid suriender 
as the widow purported to retain her interest 
in the property by stipulating that the daugh- 
ters should give her corn and clothes worth 
about Rs. 76 every year out of the income of the 
lands which did not exceed Rs. 100 per year. 
According to him, this stipulation, even though 
it may be regarded as for a reasonable amount 
for her maintenance, was out of proportion to 
the income, and the deed was not therefore a 
bona fide surrender. He then discussed the 
evidence with regard to the legal necessity for 
passing the sale deed of 1927, and held that 
that sale deed was not supported by consi- 
deration as w^ell as legal nec^ity. He was, 
however, of the opinion that if the deed of 
1929 be regarded as a valid surrender by which 
the widow completely renounced her interest 
in her husband’s estate, the question as to 
whether the sale deed of 1927 w'as supported 
by legal necessity would not arise and the 
plaintiff would not be entitled to challenge it. 
But having held that both the deeds were not 
binding against the adopted son, he passed a 
decree in his favour, and defendants 2 and 3 
have now appealed to this Court. 

^ I have already stated we hold that the 
plaintiff has been adopted by Manjulabai as a 
eon to her husband. The only question is whe¬ 
ther the plaintiff, by virtue of his adoption, is 
entitled to recover property which has already 
been conveyed by Manjulabai to the defen¬ 
dants. Taking the deed of 1929 as a deed of 
surrender as the learned Judge has done, the 
important point to examine is whether the 


learned Jud^ below was right in holding that 
it is not a valid surrender because a largo ix)r- 
tion of the income of the lands conveyed has 
to be paid to the widow for her maintenance. 
In coming to the conclusion to which the 
learned Judge has done, he has relied upon a 
recent decision of this Court in 56 Bom. 410 ^ 
as w’ell as on a decision of their Lordships of 
the Privy Council in 53 I. A. 11 .- As both these 
decisions turn upon the previous authorities of 
their Lordships of the Privy Council in 461. A. 
259* and 47 I. A. 233,* it is necessary to see 
first what has been established by these and 
also the later decisions of their Loidships. In 
46 I. A. 259,* it was held that the widow’s 
agreement, in conjunction with her acceptance 
of maintenance, amounted to a complete re¬ 
linquishment of the estate to the nephew who 
was the next reversioner. The conclusion to 
which their Lordships came has been enun- 
ciated as follows (page 271) : 

.the execution of the two ekraruaiiias, fol¬ 
lowed by the acceptance of thirty years of maiuten- 
ance under the terms of those documents amounted 
to a complete relinquishment by Anandi Koer of her 
estate in favour of Mahabir." 

In coming to that conclusion their Lordships 
affirmed the principle which they had laid 
down in another case, 46 I. A. 72,® namely, 
that (page 271) : 

“a Hindu widow can renounce the estate in favour 
of the nearest reversioner, and by a voluntary act 
efface herself from the succession as efiectivciy as if 
she had then died. This voluntary self-eSacement is 
sometimes referred to as a surrender, sometimes us a 
relinquishment or abandonment of her rights; and it 
may be effected by any process having that effect, 
provided that there is a bona tide and total renun- 
elation of the widow's right to hold the property." 

The combined effect of these two decisions is 
that a widow can renounce her interest in her 
husband’s property provided that the renun- 
ciation is a bona fide and total renunciation 
and that it is not invalid merely because she 
stipulates with the reversioner for the pay¬ 
ment of her maintenance. Then in 47 I. A. 233* 
their Lordships again held that in a transac¬ 
tion of surrender the conveyance of small 
Iportions of land to the widow was unobjectiona¬ 
ble as it was only for maintenance, provided 
there was a bona fide surrender of the whole 
estate. The next decision of their Lordships 

1. (’32) 19 A. I. R. 1932 Bom. 625 : 56 Bom. 410 : 
140 I. C. 884, Oangadhar v. Prabhudba. 

2. (’26) 13 A.I.R. 1926 P.C. 2 : 5 Pat. 290 : 53 I.A. 

11 : 94 I.C. 830 (P.C.), Man ^ingh v.Kowalakhbati. 

3. (’19) 6 A.I.R. 1919 P.C. 75 : 47 Cal. 466 : 46 I.A. 
269 : 53 I.C. 347 (P.C.),Bhagwat Koerv. Dhanukh- 
dhari Prashad Singh. 

4 . (’21) 8 A. I. R. 1921 P. C. 107 : 48 Cal. 100 : 47 
I. A. 233 : 67 I. C. 325 (P. C.), Sureshwar Misser v. 
Maheshrani Misrain. 

5. (’18) 5 A. I. R. 1918 P. C. 196 : 42 Mad. 523 : 46 
I. A. 72 : 501. C. 498 (P.C.), Rangasami Gounden 
v. Nachiappa Gounden. 
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on this point was in 53 i. A. 11." In that case 
two widows had executed a deed by which 
they purported to surrender all their rights 
in the property to the two grandsons of their 
deceased husband, as next heiis, on the latter 
agreeing to pay to them Bs. 2000 per month 
for maintenance. This deed was passed with¬ 
out the consent of the Court of Wards which 
was in management of the estate. It was held 
on those facts that the alleged surrender was 
void under the Hindu law and also under the 
]>rovisions of the Court of Wards Act. Their 
Lordshii^s seem to have been of the opinion 
on the evidence that the stipulation that the 
grandsons were to pay to the widows rui)ees 
2000 per month for maintenance was really a 
device to divide the estate with the rever¬ 
sioners, and they distinguished it from the 
case in 47 I. A. 233'* where the widow was given 
only a small portion of the lands for main¬ 
tenance. Thus, the principle that there can be 
a valid surrender even if a small portion of 
the property was reserved for maintenance 
was re-affirmed. The last case bearing on this 
point is 01 I. A. 200.® In that case there was a 
conveyance in favour of a daughter by a 
widow reseiTiug only a few acres for her own 
maintenance, and their Lordships observed 
that it was not disputed befoi-e them that the 
conveyance by the widow of the rest of the 
property after reserving only a few acres for 
her own maintenance would have amounted 
to a surrender of her estate and accelerated 
the succession of her husband’s next heir if he 
had been a man as held by the Board in 4C 
I. A. 259^ and 4G I. A. 72.® All these decisions 
are authorities for the proposition that it is 
open to a widow, while surrendering the whole 
of her estate to the next reversioners, to stipu¬ 
late for her maintenance from the property in 
w’hich she renounced her right. In this Court 
it has been held in 47 Bom. 678^ that where a 
Hindu widow surrendered her husband’s estate 
to her daughter who was the next reversioner 
and who agreed to maintain the widow as 
long as she lived, and then the widow adopted 
a son, the latter was not entitled to question 
the surrender. The facts of that case very 
nearly resemble the facts of the present case, 
as here also it is the adopted son who comes 
after his adoption to challenge the deed of 
surrender. The learned Judge below however 
seems to be of the opinion that in the later case 
in 5G Bom. 410^ this Court took a different view. 
In that case the widow had surrendered her 
husband’s estate to her daughter but had re¬ 
served a life interest in two fields for the 

6. (’34) 21 A.l.R. 1934 P.C. 105 : 67 Mad. 749 : 61 

1. A. 200 : 143 I.O. 826 (P.C.), Sitanna v. Viranoa. 

7. (’28) 10 A. I. R. 1923 Bom. 432 : 47 Bom. 676 : 

76 1. C. 607, Rama Nana v. Dhondi Murari. 


intenance of hereelf and her widowed 
daughter-in-law'. It w^as held that the transac¬ 
tion did not amount to a valid surrender, 
firetly, because the maintenance of the widow 
was made a charge on specific property, and 
secondly, because provision w^as also made for 
the maintenance of her daughter-in-law. None 
of those two circumstances are present in our 
case. There is no charge created in the widow’’s 
favour on either of the surrendered properties, 
and the provision for maintenance is made for 
the widow only. Reliance is, however, placed 
by Mr. Walavalkar on behalf of the respon¬ 
dent on the observations made by the learned 
Chief Justice that (p. 415) 

“if 461.A. 725 had‘stood alone, Ishould have thought 
that if the deed of surrender provided that the widow 
was to be entitled to maintenance of any specific 
amount, or to any specific part of the property by 
way of maintenance, that could not be said to be a 
total surrender of her total interest in the property 
and free from the vice of sharing the estate with the 
reversioner'.’’ 

He has also relied uix)n another passage 
that (p. 421) 

“the payment to one widow of a lump sum in 
lieu of maintenance illustrates in a points manner 
the essential fact that any bargain as to special 
maintenance converts the transaction into a sale. 
There being no question of necessity, a sale by a 
widow to the reversioner must .... bo a device for 
dividing the estate.” 

It must be stated, how'ever, that the learned 
Chief Justice did accept the proposition that 
“a widow’ who surrenders her whole estate and 
is treated quoad the estate as though she is 
civilly dead, w’as nevertheless in fact physically 
alive, and she must have something to live 
upon,” and that therefore the w'idow after 
surrender remains entitled to maintenance. A 
distinction w’as, however, sought to be drawn 
by the learned Chief Justice betw’een a mere 
provision that the widow’ was entitled to be 
maintained and a provision that she was 
entitled to maintenance of a specific amount 
or to any specific part of the property. But 
that distinction and the obseiwations relied 
upon do not seem to have been necessary for 
the decision of the case, which was expressly 
placed on the two factors which I have stated 
above. Broomfield J. on the other hand, 
seemed to be inclined to think that if in that 
case which they were considering a provision 
had been made merely for the maintenance of 
the widow herself, i. e., one of the two survey 
numbers had been set apart for that purpose, 
it would have been very difficult to say that 
the case was not covered by the decision of the 
Privy Council in 47 I, A. 233.* With respect I 
think that view' is correct, and that the mere 
setting apart of some income or some property 
for the purpose of maintenance should not 
affect the validity of the surrender provided 
that the amount of maintenance reserved was' 
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a reasonable amount. Broomfield J. rightly 
summarized the effect of the pmvious deci¬ 
sions to be that a provision for maintenance 
of the widow by setting apart a portion of the 
estate for that purpose did not necessarily 
render the surrender invalid. We do not think 
that the proper test for determining the validity 
of a surrender is that the reversioner had 
merely to maintain the widow as against his 
agreeing to give a certain amount of mainten¬ 
ance to her from the income of the proi)erty. 
In fact it appeai-s that in 611. A. 200 ® the 
widow had reserved about six acres for her 
owm maintenance, and it was not disputetl 
before their Lordships that the reservation of 
this much land would have made the surrender 
invalid. The test of a reasonable amount of 
maintenance being reserved had been laid 
down by the Full Bench decision of the Madras 
High Court in 42 Mad. 854® and that is also 
the test which Patkar J. approved of in 32 
Bom. L. E. 1482.® The decision in 53 i. A. 11^ 
is not based on the ground that a specific 
amount was to be given to the widow for 
maintenance but it is based, as Broomfield J. 
has pointed out in 56 Bom. 410,^ on the finding 
that the amount was unreasonably large. The 
learned Judge below has referred to a decision 
in A.I.E. 1929 Mad. 611^® in which it was held 
that if the profits of the whole of the property 
surrendered were reserved for the widow’s 
maintenance the surrender would be invalid. 
We are not concerned in the present case with 
the reservation of the whole of the income, but 
even so the decision in that ease seems to have 
been based mainly on the ground that the 
deed which the Court was then considering did 
not amount to a surrender at all. I may lastly 
refer to the latest case of this Court, viz., 40 
Bom. li. E. 876” in which it has been held by 
Rangnekar J. .following the previous/Privy 
Council decisions, that a provision for the 
maintenance of the widow by reseiwing a 
small portion of the property did not affect 

the validity of the surrender as a whole. 

* 

The learned Judge below has held that there 
was no bona fide surrender by Manjulabai of 
her entire estate in the property because she 
reserved to herself the bulk of the income of 
the property conveyed by her to her two 
daughters, although the income reserved was 
just sufficient for her maintenance. We think 

8. (’20) 7 AJ.R. 1920 Mad. 627 : 42 Mad. 854 : 53 
I. C. 386 (F. B.), Angamuthu Chetti v. Varathara- 
ju)u Chetti. 

9. (’31) 18 A. I. E. 1981 Bom. 107 : 32 Bom. L. R. 
1482 : 129 I. C. 577, Govindprasad v. Sbivlinga. 

10. (’29) 16 A. I. R. 1929 Mad. 611 : 119 I. C. 169, 
Krishna v. Subbanna. 

H. (’38) 25 A.I.E. 1938 Bom. 438 : I. L. R. (1938) 
Bom. 723 : 178 I. C. 481 : 40 Bom. L. R. 876, 
Hatibbai v. Narayan. 


that in coming to that conclusion the learned 
Judge has failed to appreciate that the bulk of 
the income is however just sufficient for lier 
maintenance. The proportion of the total 
income to the amount fixed for maintenance 
is not a conclusive test. Provided the amount 
fixed for the maintenance is a reasonable 
amount in the circumstances of the case, it 
would be a pro^jer condition which would not 
render the surrender invalid whatever may be 
the total income or value of the property. 
We have no doubt that in the jiresent case the 
reservation of the income of Es. 75 i)er year, 
which is sufficient for bare maintenance, does 
not render the siiiTender invalid. 

It is, however, contended on behalf of the 
respondent that the surrender is not a lx)na 
fide surrender and that it was really a device 
by the widow to share the proi^rty with her 
daughters. There is, in our opinion, nothing to 
show that it was such a device. At the time 
of the surrender the widow was about sixty- 
five years old. She was illiterate, and it is but 
natural that being of that age and unable to 
manage the lands, she might hand them over 
to the only two persons who were nearest to 
her. There is nothing whatever to show that 
in doing so she acted with any ulterior motive. 
In fact the plaintiff’ was adopted about eight 
yeai’S after the deed of surrender and the evi. 
dence shows that the widow made the adoption 
on being persuaded to do so by the plaintiff’s 
natural father Gangaram who had a quarrel 
at that time with his brothers and cousins 
who had purchased the property from the 
. widow in 1927. The adoption was presumably 
the result of this quarrel, and the fact that the 
widow herself has not been examined nor has 
she appeared as the next friend of the plaintiff 
in the present case and that Gangaram has 
appeared as the next friend would show that 
she has been simply made use of by Gangaram 
in fighting against his cousins. There is there¬ 
fore, in our opinion, no question of any mala 
fide motive on the part of Manjulabai at the 
time of passing the deed of surrender. For all 
these reasons, we cannot accept the finding of 
the learned Judge that the surrender is bad, and 
we hold that it is a valid surrender by which the 
widow Manjulabai completely renounced her 
right as a Hindu widow in her husband’s 
estate. 

The learned Judge has rightly observed that 
if the deed of surrender is valid it would not 
bo necessary to consider whether the sale-deed 
of 1927 was executed for legal necessity. By 
the surrender, Manjulabai completely re¬ 
nounced all her rights as a Hindu widow iu 
the property and her two daughtere became 
its owners. The only persons who could have 
questioned the sale-deed were the reversioners 
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land none else. The adopted sou would have, 
in our opinion, no right to question it, because 
before the adoption the estate had completely 
'passed to the reversionei's. The general propo¬ 
sition that an adopted son, after a valid 
surrender on the part of the widow, has no 
right to any property in the adoptive family 
is established in 40 Bom. L. R. 1270^“ as well as 
in 58 Bom. 521^^ and 47 Bom. G78.^ That being 
so, the plaintiff is not entitled to recover any 
of the suit properties. The decree of the lower 
Court in the plaintiff‘’s favour is therefore 
reversed and the suit is dismissed with costs 
throughout. 

■R.K. Suit dismissed. 

12. (’39) 26 A. I. R. 1939 Bom. 79 : 40 Bom. L. R. 
1270 : 180 I. C. 629, Pandurang v. Ishwar. 

13. (’34) 21 A.I.R. 1934 Bom. 351 : 58 Bom. -521 : 
1-54 I. C. 252, Yeshwanta v. Antu. 
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DiVATiA AND Sen JJ. 

Champahlal Chimanlal and others — 

Defendants 7 to 11 — Appellants 

V. 

Amubhai Dahyabhai Sodagar,Plaintiff, 
and others, Defendants 1 to 4 — 

Pespondents. 

First Appeal No. 185 of 1941, Decided on 4th 
August 1943, from decision of First Class Sub-Judge, 
Ahmedabad, in Jurisdiction Suit No. 1373 of 1935. 

(a) Bombay Native Shares and Stock Brokers* 
Association Rules, Rr. 10, 12 and 37-42 — Bro« 
ker’s card purchased in name of coparcener by 
family funds — In partition its value is divisible 
and coparcener who held card is liable to ac¬ 
count for value of card. 

A share broker's card by itself is not property in 
the legal sense of the term. It cannot be inherited, 
transferred or bequeathed. But it is a valuable right 
or an asset. It confers on the holder a right to do 
broker’s business in the Stock Exchange. Even under 
its rules it can be sold by the association and valued 
in terms of money. Hence a card though itself not a 
partible property its money value can be divided 
amongst the members of the joint family from whose 
funds it was purchased in the name of one of the co¬ 
parceners and the coparcener who holds the card is 
therefore liable to account for the value of the card 
at the time of partition : (’32) 19 A. I. B. 1932 P. C. 
186; (’37) 24 A. I. R. 1937 Bom. 477 and (’42) 29 
A. I. B. 1942 Bom. 33, Disting. [P 32 C 1, 2] 
(b) CivU P. C. (1908), O. 41, R. 33 — Scope. 
Where a person has not appealed against the 
decree and although he has b^n represented by a 
pleader as a respondent bis pleader has not appear^, 
the appellate Court cannot extend the indulgence of 
varying the decree in his favour under 0. 41, R. 33. 

[P 33 C 2J 

G. N. TJiakor and P. A. Dhruva — 

for Appellants. 

N. H. Bluigwati and V. N. Chhatrapati; and 
M. H. Chhatrapati — foe Respondents 1 to 3; 
and 5, respectively. 

Biyatift J* — This is an appeal by defen¬ 
dants 7 to 11 in a suit for partition. The parties 
to the suit were the sons, grandsons and the 
widow of one Dahyabhai Sodagar who died in 
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1906 leaving eight sons. The eldest sou Mohan- 
bhai died in 1923. One of the other sons, Chi- 
manlal, died on 20th September 1934, leaving 
five sons. The plaintiff in the suit is Amubhai, 
one of the sons of Dahyabhai. Defendants 1, 
2 , 3 and 4 are his brothers Hirabbai, Bhola- 
bhai, Manilal and Lalbhai. Defendant 5 was 
Shantilal who died on 10 th April 1936, after 
the present suit was filed on 8th November 
1935. Defendant 6 was Dahyabhai’s widow, Bai 
Mangu, who died i^ending the suit and defen¬ 
dants 7 to 11 are the sons of deceased Chiman¬ 
lal. The family had moveable as well as im¬ 
movable properties at Ahmedabad. There is 
no dispute with regard to immovable proijerty. 
The only disputes between the parties with 
which we are concerned relate to the money 
value of a broker’s card in the Native Share 
and Stock Broken’ Association of Bombay, 
and family ornaments which were alleged to 
have been in possession of Dahyabhai’s widow 
Mangu but disappeared after her death. It 
appears that in 1911 three of the brothers, i.e„ 
the plaintiff’ Amubhai, Manilal and Chimanlal 
came to Bombay for business and service. They 
were all membeis of a joint Hindu family and 
the family was doing business as share brokers 
at Ahmedabad where they had two cards in 
the Ahmedabad Stock Exchange. The plain¬ 
tiff’s case was that in the year 1911 a card was 
taken in the Bombay Stock Exchange in the 
name of deceased Chimanlal. The business on 
that card was done for and on behalf of the 
joint family and the profits and losses also 
were shared by it. Another card was thereafter 
taken by the family in the name of Manilal, 
defendant 3, in 1924, but it was kept silent for 
several yeara. The family seems to have got 
into financial difficulties on account of losses 
incurred by some of the brothers, and as a 
result, ^me of the Ahmedabad properties had 
to be sold to liquidate the debts. Thereafter, on 
20th January 1933, the plaintiff gave a formal 
notice for partition to all the brothers, and 
since then severance has taken place between 
the members of the family. On 20th September 
1934, Chimanlal died, and thereafter on 8th 
November 1985, the present suit was filed 
by the plaintiff. After Cbimanlal’s death no 

broker’s business was done on his card till 

% 

December 1935, when under its rules the board 
of the Stock Exchange accepted the nomina¬ 
tion of his eldest son, defendant 7, for member¬ 
ship, and since then the business on that card 
has been done by defendant 7 alone. The plain¬ 
tiff’s case was that all the four cards, the two 
cards in Ahmedabad as well as the two cards 
in Bombay, were taken on behalf of the joint 
family, that the profits and losses were also 
shared by the joint family, that the cards had 
a money value in the stock exchange and that 
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therefore their value should be divided among 
the members of the family although the cards 
themselves cannot be divided. With regard to 
the ornaments, the plaintiff’s case was that 
there were ornaments worth about Rs. 5,000 in 
possession of the v 'her and that they must 
also be brought into hotchpot by those mem¬ 
bers who might be fo\md to be in their 
possession. 

About the Ahmedabad cards there is no dis- 
pute and it is conceded that their value belongs 
to the joint family. But with regard to the 
Bombay card, which stood in the name of de- 
ceased Chimanlal, his sons, defendants 7 to 11, 
contended that that card was purchased with 
the private monej's of Chimanlal by incurring 
a debt of his own, and that therefore the joint 
family had no concern with it and the business 
done with that card was his personal business. 
It was further urged that in any case the card 
represented only a personal right of member- 
ship and it was not property in any sense 
which could be divided and partitioned. As 
regards the family ornaments, they contended 
that they were in possession of Bai Mangu, 
who was living with defendant 1, and therefore, 
the latter must be deemed to be in their pos¬ 
session. Defendant 3, who held the other Bom¬ 
bay card, admitted in his written statement 
that it was purchased out of the joint family 
moneys but contended that that card created 
only a personal right and that, therefore, its 
value was not divisible. With regard to the 
ornaments, he supported the case of defen- 
dants 7 to 11. Bai Mangu had filed a written 
statement to the effect that her sons the de¬ 
ceased Chimanlal and Lalbhai, defendant 4, 
had taken away some of the ornaments from 
her. She, however, died after filing the written 
statement and therefore could not be examined 
in the suit. Defendant 4 and the other defen- 
dants support the plaintiff in his case for 
partition of the value of the cards. Defendant l 
denied his possession of any ornaments. 

The material issues framed by the lower 
Court were whether the broker’s cards in 
Bombay were the joint family property or the 
separate property of the defendants claiming 
them as their own and whether they were 
divisible in partition, and if not, what equit¬ 
able order should be passed if they were held 
to be purchased for the joint family. The is¬ 
sue with regard to the ornaments was as to 
which of the parties was in possession of the 
ornaments. As regards the card, the learned 
Judge held on the evidence that both the 
Bombay cards were imrchased with moneys 
belonging to the joint family, and the broker’s 
businees, which was done with the aid of the 
two cards, was also treated as joint family 
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business. He further held that although tho 
cards may not be regarded as property in the 
legal sense of the term, their value was divi¬ 
sible in the partition, and that the brothers 
who would get the benefit of the cards in their 
names must account for an equivalent amount 
of their value in the partition of the joint 
family property. As regards their value the 
learned Judge fixed it at Rs. 16,000 each in 
1940 when the evidence was taken and he 
directed that defendant 3 as well as defen¬ 
dants 7 to 11, should be debited Rs. 16,000 each 
as the price or value of the cards in the ac¬ 
counts. As to the ornaments, the learned Judge 
held that it was not proved that the orna¬ 
ments in possession of Bai Mangu were worth 
Rs. 5000 and that at the most they might be 
worth Rs. 8000. He further held, relying on 
the evidence of defendant i, that ornaments 
worth about Rs. 1700 were taken away by de¬ 
fendant 4 Lalbhai from his mother for an 
alleged claim which he had for the palla 
ornaments of his wife in possession of the 
family, and that Chimanlal had taken away 
ornaments worth about RS. 1300 from the 
mother. The learned Judge, therefore, directed 
that as Lalbhai had taken away those orna¬ 
ments for the palla debt, that debt did not 
exist at the date of the suit, and should not 
be taken into account, and that defendants 7 
to 11 should account for Rs. 1300, i. e., the 
value of the ornaments taken away by their 
father. 

Against this decree defendants 7 to 11 alone 
have appealed to this Court. We are, there- 
fore, not concerned with the decree against 
the remaining defendants. The case for the 
appellants is thus confined to the Bombay 
ca^ in the name of their father and the 
liability thrown on them for ornaments worth 
about RS. 1800. As regards the card it is con¬ 
tended by Mr. Thakor on the appellants’ be¬ 
half that it was purchased with the private 
moneys of Chimanlal and not by the joint 
family and that therefore there was no ques¬ 
tion of its partition. It w^ contended in the 
alternative that under the rules of the Bombay 
Stock Exchange the card is only a personal 
privilege in the nature of a license. If the 
board approves of a particular person, then 
the license to do business is given to him. But 
it is not transferable, and on the death of 
that person the interest devolves not on his 
heir but on the Share Brokers’ Association. 
On his insolvency nothing vests in the Official 
Assignee and the card-holder himself cannot 
dispose of the card by his will. On default 
being made by a card-holder, the card could 
be forfeited and sold by the Association and 
the proceeds distributed among his creditors 
in the Stock Exchange. In certain cases a 
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nominee of the card-holder is accepted by the 
board in its discretion, but there is no right in 
any heir of the card-holder to be recognised 
as such in place of the deceased. Now, on the 
point of purchase moneys, there is no doubt 
whatever on the evidence that the card was 
purchased for Rs. 1750 borrowed by the joint 
family, and the conclusion of the lower Court 
that it was so purchased seems to us to be 
clearly con-ect. The letters, Exs. 234, 203, 233, 
247 and 250, which were written by some of 
the brothers from Bombay to their family 
head-quarters at Ahmedabad, show that not 
only "was the card purchased by the family 
moneys but that it was treated as a joint 
family asset. One of these letters is written by 
the deceased Chimanlal himself and the others 
are written by defendant 3. In the oral evidence 
also defendant 1 as well as defendant 3 deposed 
that the card was purchased with the moneys 
borrowed by the joint family. 

It is contended that there is no evidence 
that those borrowed moneys were repaid to 
the person who advanced them. At the same 
time, there is nothing to show that Chimanlal 
repaid the money if at all or that he treated 
the amount either as a loan given to him by 
the family or as a gift. In fact the conduct of 
Chimanlal as w'ell as his brothers throughout 
shows that the card was not only purchased 
by the joint family but was regarded as a joint 
family asset, and from the date when the card 
came into operation up to nearly the time 
when the family separated, the profits and 
losses of the business done by the brothers as 
brokers on that card were put into the com. 
mon puree. We must therefore proceed on the 
basis that as between the brothers the card 
was a joint family asset. The question then is 
whether its value can be debited to the ac¬ 
count of the appellants’ branch in taking the 
accounts. It is not the respondents’ case that 
the card itself could be partitioned in the sense 
that it can be assigned to the share of a bro¬ 
ther, other than the one in whose name it is 
taken, because the stock exchange is not bound 
to recognize such arrangement. Their case is 
that the coparcener in whose name the card 
stands, will after the partition carry on the 
brokers’ business as his own separate business 
which was till the date of separation the busi¬ 
ness of the joint family and he should there- 
foi;e account for its value at that date to the 
family from whom he must be deemed to have 
purchased the card so as to make the business 
done on that card his separate business. The 
appellants, however, contend that the card 
being only a license or a privilege has no 
money vidue and cannot be regarded as his 
property. For that argument reliance is placed 
upon some of the rules of the Association and 
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also upon three decisions. The rules relied on 
are 37 to 42. 

Rule 37 is to the effect that a member shall 
not be entitled to assign, transfer, etc. his card 
or charge his card or right of membership; 
nor shall any right or interest in any card 
other than the pei-sonal right or interest of 
the member therein be recognized by the As¬ 
sociation. Rule 33 also says that the right of 
membership shall be the purely personal piivi- 
lege of the member attached to his membership 
and shall not be deemed part of the property, 
estate or effects of such member and shall not 
pass from such member to any person or per¬ 
sons by act of the parties or by operation of 
law'. Rule 39 says that a member adjudicated 
an insolvent shall cease to be a member and 
his card shall stand forfeited to and become the 
absolute property of the Association. Rule 40 
states that when a member of the Association 
is expelled, his card with all his rights and pri¬ 
vileges shall be foi-feited to and become the pro¬ 
perty of the Association. Under R. 41 when a 
member of the Association dies, his card with 
all his rights thereunder shall, save as otherwise 
prescribed by any rule for the time being in 
force, vest in and become the absolute property 
of the Association. Rule 42 says that a card 
which under any rule for the time being in force 
is forfeited to or vests in the Association shall 
belong absolutely to the Association free of all 
rights, and if the board of directors sell such 
card, the sale proceeds thereof shall in the first 
place be applied in satisfying the liability of 
the member, whose card is sold, to other mem¬ 
bers in respect of any transaction made sub¬ 
ject to the rules of the Association, and the 
balance thereof shall be paid into the funds of 
the Association, provided that the Association 
may in their absolute discretion direct such 
balance to be disposed of or applied in such 
other manner as they may think fit. 

Two other rules may also be considered as 
they are relevant on this point. Under R. 10 a 
candidate for admission must obtain the nomi¬ 
nation of a member willing to resign in his 
favour or of the legal representatives or of the 
persons mentioned in Appx. c; and R. 12 says 
that the legal representatives of a deceased 
member or the persons mentioned in Appx. c 
may with the sanction of the board nominate 
one of themselves or any other person other¬ 
wise eligible under the rules for admission to 
membership as a candidate for admission in 
the place of the deceased member. In Appx. C 
it is provided that in dealing with any appli¬ 
cation under R. 10 or B. 12, the board shall so 
far as practicable, be guided by the rules 
among others that if the widow and all the 
sons who are of age and the guardian of the 
minor sons consent to such new card being 
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issued to any one of the sons and if such son 
is otherwise qualified to be admired as a 
member, preference shall be given to such son; 
and that no admission fee shall be charged to 
any person to whom a card is issued under 
those rules. 

Relying on these rules, it it contended that 
the family had no property in the card during 
Chimanlai’s lifetime. After his death also the 
board accepted in December 1935, the nomina¬ 
tion by Chimanlal’s widow' of her eldest son 
for membership. That gave him a pei-sonal 
right only, and he would not therefore be 
hable to the joint family to account for the 
value of that privilege. It is undoubtedly true 
that the relationship betw'een the meml)er in 
whose name a card is issued and the Associa- 
tion is governed by these rules. Under the 
rules no corporate body or a partnership can 
become a member. Only an individual can be 
a member. Even if a joint family wishes to 
do the business of brokers, it cannot have the 
card in its name but must obtain it in the 
name of one of its members. If the card is 
obtained with the moneys belonging to the 
joint family, the business done by means of 
the card must be treated as a joint family 
business and its profits and losses must be 
shared by its members. If, therefore, the caid 
has a money value, it must also form a joint 
family asset. That the card has a value there 
is no doubt w'hatever although it is not pro- 
perty in the legal sense of the term. Under 
the rules it cannot be inherited, transferred or 
bequeathed. It does not, how'ever, necessarily 
follow that as betw'een the members of a joint 
family the card cannot be regarded as a joint 
family asset. The President of the Bombay 
Stock Exchange has been examined in this 
case and he has deposed that a membeiship 
means a right to trade on the floor of the 
Stock Exchange, and the card by itself does 
not represent any sort of property. He, how- 
ever, says that on the rights and privileges of 
a member ceasing either by forfeiture or by 
his death, the Association is at liberty to sell 
the card at its discretion; the amount fixed by 
the Association of a card from time to time 
represents its price and the Association fixes 
the price whenever it increases the number of 
membership. Rule 42 referred to above, also 
contemplates the board selling a card when it 
is either forfeited or vests in the Association. 
There is, therefore, no doubt that the card re¬ 
presents a valuable right or an asset, even 
though the card-holder has no absolute pro¬ 
perty in it. 

The ap^llants however stron g ly rely on 
three decisions in support of their argument. 
The first is a decision of the Privy Council in 


34 Bom. L. R. 1178.^ In that case there was a 
dispute between the Official Assignee on the 
one hand and the Stock Exchange on the 
other. A caid-holder having become insolvent 
the Official Assignee contended that his card 
had vested in him for the benefit of tlie in¬ 
solvent’s creditors while the Stock Exchange 
contended that the card could not so vest as 
it w’as not property and that under the rules 
of the Stock Exchange it had become forfeited 
to the Association. Their Lordships came to 
the conclusion that under the rules the card 
(or right of meml^i-ship) of a member who 
had become a defaulter w’ould not, on his in- 
solvency, vest in the Official Assignee for the 
benefit of the general body of creditors. It 
was further held that there w'as nothing con¬ 
trary to the law of insolvency or to the pro- 
visions S. 12, T. P. Act, 1882, in the rules of 
the Association providing that as and uiK»n 
the declaration of default, the defaulting 
member’s right and interest in the Association 
shall be extinguished and come to an end. 
The decision is that on default of a card-holder, 
the insolvent’s interest in the Association w'as, 
under the rules, extinguished. We do not think 
that that decision applies to the facts of the 
present case. We are not concerned with the 
rights between a person claiming to represent 
the card-holder’s estate on the one hand and 
the Association on the other. We are con¬ 
cerned with the rights inter se of membere of 
a joint family in the value of a card purchased 
from the family fund. In the case of the card¬ 
holder’s insolvency, the card is forfeited, but 
in the case of his death, the position would be 
different. It may be renewed in the name of 
his son without charging the entrance fee and 
in that case the rights of the joint family in 
the cai*d might arise for consideration. We do 
not think, therefore, that this decision supports 
the appellants’ argument. 

The second authority relied upon is 39 Bora. 

L. R. 666.^ In that case a card-holder died 
leaving a will in which be appointed his wife 
as his executrix. The testator gave most of 
his property to his wife for her life and after 
her death to one Rasiklal who was related to 
him. The widow applied to the Association to 
allow her to sell the card to a person who was 
desirous of becoming a member of the Stock 
Exchange. After making enquiries the Asso- 
ciation approved of that member, took Rupees 
36,000 from him, being the purchase-money of 
the card, and gave them to the widow’. The 
widow thereafter died leaving a will in favour 

1 . {*32) 19 A. I. R. 1932 P.C. 186: 56 Bom. 374: 59 
I. A. 318: 137 I. C. 776: 34 Bom. L. R. 1178 
(P. C.), Official Assignee, Bombay v. Shroff. 

2. (’37) 24 A.I.R. 1937 Bom. 477 : 39 Bom. L. R. 
666 : 172 I. C. 233, Tribhovandas v. Bhikhubhai. 
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of certain persons. Rasiklal having died in 
the meanwhile, his heirs hrought a suit against 
the legatees tinder the widow’s will to recover 
the estate of the card-holder. One of the ques¬ 
tions was whether the sale proceeds of the 
card belonged to the widow herself or whether 
they formed part of her husband’s estate. It 
was held that if a card was sold by the Asso¬ 
ciation under its rules, the sale proceeds were 
at its al)solute disposal, and that they might 
l>c given to the widow or any other heir in 
Appx. c of the rules.* The moneys were given 
to the widow, and as the card could not be 
Ijequeathed the legatee had no claim on the 
proceeds of the card. The appellants rely 
upon the observations in that decision to the 
effect that a card gives a merely pei-sonal 
right to the holder and does not constitute in 
the ordinary sense “property,” and so they 
contend that the card or its value cannot 
therefore be partitioned also. The question in 
that case was about the disposal of the sale 
proceeds after the card was sold through the 
Association to a stranger, and the decision 
was that the sale proceeds paid to the widow’ 
under the rules would become her property. 
There is no question in the present case about 
the right to the sale proceeds. The card has 
not been sold by the Association to any one 
after Chimanlal’s death. It has been simply 
renewed in the name of Chimanlal's eldest son 
according to the rules without charging any 
entrance fees. The son has not paid anything 
to the Association for acquiring the right of 
membership. As between him and the other 
members of the joint family, it represents the 
same card which was purchased with the joint 
family moneys, and the question between them 
is about the adjustment of their rights in the 
card among themselves and not about any 
rights in its sale proceeds under the rules of 
the Association. We do not think, therefore, 
that the decision relied upon applies to the 
present case. 

The last case relied upon is 43 Bom. L. R. 
043.^ It was held there that the right of mem¬ 
bership of the Share Brokers' Association is not 
property which can pass in succession or can 
be dealt with by a will, but it is a personal 
right which comes to an end on the death of 
the holder, and it is not, therefore, property 
on which probate-duty can be levied. That 
d^ision follows as a corollary from the pre¬ 
vious decisions in 34 Bom. L. R. H78* and 39 
Bom. L. R. 666,* but does not apply to the pre¬ 
sent case for the same reasons as are given 
above. The effect of these three decisions is 
that a card by itself is not property in the 

3. (’42) 29 A.I.R. 1942 Bom. 33 : 43 Bom. L. R. 

943 : 198 I* C. 291 > In re Framroz Dadabhoy 

Madan. 
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legal sense of the term. It cannot be inherited, 
transferred or bequeathed. But it does not 
follow' that it is not a valuable right or an 
asset. It confers on the holder a right to do 
broker’s business in the stock exchange. As I 
have stated above, even under its rules it can 
be sold by the Association and valued in terms 
of money. The card itself is not thus a par¬ 
tible property, but its money value can, in 
certain cases, be divided. In this very case 
this card w'as purchased by the joint family 
through the Association for Es. 1750 in 1911, 
and therefore as between the members of the 
coparcenarj' the money value of the card 
belonged to the joint family and not to Chim- 
anlal alone in whose name it was purchased. 
His brothers do not now' say that the card 
iteelf should be partitioned in the sense that it 
should be assigned to the share of any copar¬ 
cener other than the one in whose name it is 
renew'ed by the stock exchange. All that they 
say is that if it was purchased by the joint 
family moneys and the profits as w’ell as the 
losses of the business done on that card w’ent 
into the family pui'se, the brother in w’hose 
hands the card becomes his separate concern, 
should pay its value to the family. The crucial 
date for ascertaining its value is 20th January 
1933, when a notice w’as given by the plaintiff 
and the family ceased to be a joint Hindu 
family. At that date Chimanlal was alive. The 
evidence show's that thereafter all the brothers 
treated themselves not as coparceners but as 
separated brothers, and any business which a 
brother did thereafter was regarded as his own 
separate business. The evidence does not show 
that any profits or losses in the business done 
by Chimanlal on the card after this date were 
put into the common purse. In the family 
partition to be made later, Chimanlal’s sons 
have therefore to account for the value of the 
card on that date. 

It is no doubt true that on Chimanlal’s 
death it was open to the stock exchange to 
give the card to anybody whom it liked and 
not necessarily to his widow or to his eldest 
son, and that in such a case neither Chiman- 
lal’s heirs nor any person representing the 
family W'ould have got anything as its value. 
But Chimanlal was alive when the family 
separated in January 1938. His death took 
place in September 1934, and if as and from 
20th January 1933, the card became the exclu- 
sive right of Chimanlal, he was bound to 
account for the value of the card on that date 
to the other coparceners. No rule of the Asso¬ 
ciation prohibits the accoimtability or the 
divisibility of the value of the card apart from 
its sale proceeds among the members of a joint 
Hindu family, once it is held that the card 
has been acquired with joint family moneys. 
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Strictly speaking, therefore, it is not necessaiy 
to consider whether when Chimanlal’s son got 
the card in December 1935, he got it as a i)er. 
sonal right or whether he did so as represent- 
ing his father who was a nominee of the joint 
Hindu family. As I said before, in January 
1933 when the family separated, if Chimanlal 
had thought that the card was not an asset 
hut a liability, it was open to him to renounce 
his right on the card as between the members 
of the family and to say that the Association 
may be moved to transfer it to the name of 
any other coparcener. But he kept the card 
and did his own business thereafter, and whe¬ 
ther it might be subsequently forfeited or vest 
in the Association absolutely if it did not 
i*6COgnise the right of his son was his own 
concern, once he chose to continue the card in 
his own name. On this view what took place 
after the severance of the family in January 
1933 is not material. But the matter does not 
rest there. Even after his death his son had 
been recognized by the Association, and under 
the mles the son had not to pay any admis¬ 
sion fee which a new member would have 
been reqtured to pay. That admission fee 
seems to be very high. It was Ks. 30,000 when 
these rules were framed although it was liable 
to be changed from time to time. To that 
extent it was undoubtedly a benefit which be 
derived from his father’s card, which was 
really the family card as among the brothers. 
The family can, therefore, legally and justly 
call upon him regarding him as their nominee 
in place of his father to account for that 
benefit. Qua the family members that benefit 
must be assessed on the value of the card when 
it became the sole business of his father. In 
any case therefore whether the liability to ac¬ 
count to the family be regarded as Chimanlal’s 
or of his eldest son, so far as the family is 
concerned, Chimanlal’s branch should account 
for the value of the card. The learned Judge 
below has however fixed the value of the card 
at Rs. 16,000 on the basis that that was the 
value at the time when the evidence was being 
led. But as the date of severance, viz., 20th 
January 1938, is the material date for the pur¬ 
pose of ascertaining its value, the lower Court 
was wrong in fixing the liability of Rs. 16,000 
on the appellants. It would have been neces¬ 
sary therefore to remand the case to the lower 
Court for the purpose of ascertaining its value 
on that date. But all the parties here have 
agreed that Ba. 10,000 may be regarded as the 
value of the card on that date, and that being 
80 , it is not necessary to remand the case for 
that purpose. The figure of Rs. 16,000 fixed by 
the lower Court in the decree will be replaced 
by Rfl. 10,000. With regard to defendant S’s 
•card the learned Judge has also fixed the 
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value at Rs. 16,000 as the value at the date 
W’hen the case was being heard. For the same 
reasons which we have given above, the value 
would be the one that prevailed on 20th Janu¬ 
ary 1933. But he has not appealed to this 
Court against the decree and although he has 
been represented by a pleader as a respondent 
in this case, his pleader has not appeared 
before us. It is only at defendanj;,3’s instance, 
if at all, that wc can extend the indulgence of 
varying the decvee in his favour under 0. 41, 
R. 83. As he has not applied to us for exercis¬ 
ing such indulgence, we do not think that we 
can vary the decree in defendant S’s favour. 

The next question is about the ornaments. 
There is no doubt that certain ornaments were 
in possession of Bai Mangu while she w’as alive. 
It appears that those ornaments were kept in 
a safe in the house. According to defendant 1, 
who is the eldest son and with whom she was 
living, the part of the house in which the safe 
was kept has been sold along with the safe to 
another person, and defendant 1 says that he 
has not opened the safe, and therefore he can¬ 
not say whether the ornaments are in the safe 
or not. It is however alleged by him in his depo¬ 
sition that his mother told him that out of the 
ornaments which she had, ornaments worth 
about Rs. 1700 were taken aw’ay by Lalbhai, 
defendant 4, in lieu of the palla ornaments of 
his w'ife which he had to recover, and that 
ornaments worth about Rs. 1300 were removed 
by Chimanlal during his lifetime. The mother 
has also alleged the same thing in her written 
statement but she died after that and could 
not be examined, and therefore the statement 
made by her in the w'ritten statement would 
not be evidence. The lower Court has accepted 
the evidence of defendant l and held that de¬ 
fendant 4 as w’ell as Chimanlal’s heirs were 
liable to account for the value of the orna¬ 
ments taken aw'ay from the mother. We are 
not concerned in this appeal wdth the orna- 
ments taken by defendant 4 because be has 
not appealed against that order. The only 
question therefore is whether it is proved that 
Chimanlal had removed ornaments worth 
RS. 1300 from the possession of the mother. It 
is significant that although defendant 1 says 
in his deposition that bis mother told him 
about the removal of these ornaments, he has 
not referred to that talk in the reply to the 
plaintiff’s notice, as well as in hia written 
statement filed in the present suit. He admits 
that in his reply to the plaintiff’s notice he 
did not say that Chimanlal had taken away 
the ornaments. He also admits that he had 
not talked about the removal of the orna¬ 
ments to any of his brothers. That being so, it 
is difficult to accept his story which is given 
out for the first time during his deposition 
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about the talk which he had with his mother. 
If the story were true, one would certainly 
have expected defendant i to have referred to 
it at the very first opix)rtunity when he re¬ 
plied to the plaintiff’s notice in which he had 
refen-ed to the ornaments. It is no doubt true 
that the khata of defendant 4’3 palla is not 
carried forward from the year in which it is 
alleged that the ornaments were removed and 
that gives some support to defendant I’s story 
that defendant 4 had removed the ornaments. 
But even if that part of the story may be true, 
it does not necessarily follow that the other 
story of the mmoval of the ornaments by 
Chimanlal must also be true. We think, there¬ 
fore, that it is not proved beyond doubt that 
Chimanlal had removed ornaments worth 
Rs. 1300 from his mother’s possession, and we, 
therefore, set aside the lower Court’s finding- 
on that point. 

It is, however, urged by Mr. Thakor for 
the appellants that it must be held on the 
evidence that defendant 1 had himself removed 
all the ornaments worth about Rs. 3000 in 
possession of the mother, because the mother 
was living with him and he had both the keys 
of the safe after the death of the mother. This 
point is not taken in the memorandum of 
appeal in this Court. If the appellants claimed 
to be entitled to their share in the ornaments 
from defendant 1 , they ought to have paid 
court-fees on the amount of their share in the 
ornaments. But they have not done so, and 
we do not think, therefore, that the appellants 
are entitled to take the point in appeal. The 
result, therefore, is that so far as the orna¬ 
ments are concerned, the appellants’ liability 
to account for Rs. 1300 to the family in the 
partition will go. The decree of the lower 
Court is, therefore, modified by deleting the 
decretal order that defendants 7 to ii should 
account for Rs. 1300 to the family for the 
ornaments. There will be a further modifica- 
tion that so far as the Bombay card is con¬ 
cerned, the appellants will be debited in taking 
accounts with Rs. 10,000 and not Rs. 16,000 as 
fixed by the lower Court. With these modifi¬ 
cations the decree of the lower Court is con¬ 
firmed and the appeal is dismissed. There will 
be no order as to the costs of this appeal and 
each party will bear its own costs. As regards 
the order of costs passed by the lower Court, 
it 19 not necessary to interfere as it is directed 
that costs will be costs in the cause. 

_ Decree modified^ 
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Chagla J. 

Pranlal Bhagwandas — Plaintiff 

V. 

Ckapseij Ghella and others — Defendants. 

Suit No. 411 of 1944, Decided on 12th April 1944. 


(a) Transfer of Property Act (1882), S. 39 as 
amended in 1929 — Effect of amendment. 

The amendment of S. 39 has made a considerable 
alteration in the law as it stood prior to the amend¬ 
ment. Under the old section the persons who had 
the right to n 3 amtenance were only protected against 
a transfer of property provided such transfer was 
with the intention of defeating that right. Such 
intention is no longer necessary under the amen¬ 
ded section, but Section 39 as amended does not 
create any new right in favour of any person. 

[P 35 C 2] 

(b) Hindu law — Alienation — Alienation for 
necessity—Bona fide purchaser is not bound to 
look to application of sale proceeds. 

Under the Hindu law a bona fide purchaser is not 
bound to look to the application of sale proceeds of a 
property which is sold for legal necessity. If he is 
satisfied that the property is being sold for legal 
necessity, it is no concern of bis to see what the 
karta of the family does with the sale proceeds when 
they are realized. [P 35 C 2; P 36 C 1] 

(c) Hindu law—Maintenance—Joint family — 
Right of female to maintenance and marriage 
expenses—Nature of—Family property sold for 
legal necessity — Sale proceeds greater than 
amount required for legal necessity — Right to 
maintenance and marriage expenses cannot be 
claimed out of property. 

The right of a Hindu female to receive mainten¬ 
ance and a provision for marriage is not purely a per¬ 
sonal right but is a right to receive maintenance and 
a provision for marriage out of joint family proper¬ 
ties. But a Hindu female has no right in any specific 
property belonging to the joint family. The right that 
she has to maintenance or to a provision for marriage 
expenses is a right which is not crystallised into a 
charge and, therefore, that right does not attach to 
any specific property belonging to the joint family. 
The right of a Hindu female to receive maintenance 
or a provision for marriage expenses can be defeated 
by joint family properties being sold or alienated for the 
payment of joint family debts. Debts contracted by a 
Hindu take precedence over the right of his wife for 
maintenance and of his daughter for maintenance 
and marriage expenses. Once the property is alienated 
for l^al necessity and goes out of the joint family, 
the right of the Hindu female belonging to that fami¬ 
ly to receive maintenance and provision for marriage 
expenses from that property most come to an end. 
The fact that the sale proceeds realized are larger 
than the debts to be paid is entirely an irrelevant 
question. [P 35 c 1] 

N. H. Bhagwati — for Plaintiff. 
y- Desai —for Defendants. 

Order. — This is a vendor-purchaser sum¬ 
mons. By an agreement dated 30th April 1943, 
between the plaintiff and the defendants, the 
defendants agreed to sell and the plaintiff 
agreed to purchase from the defendants an 
immovable property belonging to the defen¬ 
dants situate at Lamington Road, Bombay, for 
a price of Rs. 1,45,000. The material clauses of 
the agreement, with which I am concerned in 
this summons, are clauses 6 and 10 . Clause 5 
says: 

“The vendors shall make out a marketable title to 
the said land, hereditaments and premises agreed to 
be sold. The vendors sbaU get in all outstanding 
estates and clear oU defects in title at their own 
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expense including all claims by way of sale, exchange, 
mortgage, gift, trust, inheritance, possession, lease, 
lien or otherwise. The vendors shall obtain an order 
of the Court for sale of this property on behalf of the 
minor Gangji Chapsey at their own costs. Until such 
order is obtained the purchaser will not incur any 
costs for investigation of title. Such order must be 
obtained within two months and three months’ time 
will run from the date of the order.” 

Clause 10 says: 

“The vendors shall get the consent of all persons 
interested in the premises agreed to be sold and shall 
get the documents duly executed by them.” 

It seems that one Ghella Ashar bad two 
sons, Chapsey Ghella and Meghji Ghella. We 
are concerned only with Chapsey Ghella who 
is defendant l to the summons and his branch 
of the family. The property agreed to be sold 
admittedly belongs to the joint family of which 
Chapsey Ghella is the karta. Chapsey Ghella 
has two sons, Bhawanji and Gangji, defen- 
dants 2 and 3. These are the only male mem- 
bers of the joint family. Besides these male 
members, the female members of the joint 
family are the wife of Chapsey Ghella, Panbai; 
the wife of Bhawanji, Dewkabai; and a minor 
daughter of Bhawanji by the name of Nirmala; 
two married daughters of Chapsey, Manibai 
and Umerbai, with whom really we are not 
concerned; and an unmarried daughter by the 
name of Monghibai. Defendant 8 was a minor 
till February of this year. An application was 
made to the Chamber Judge, Coyajee J., under 
the inherent jurisdiction of this Court, to sanc¬ 
tion the sale of this property as being for the 
benefit of the minor Gangji and for appoint- 
ing his father Chapsey as guardian so that he 
could convey his right, title and interest to the 
purchaser. On this application Coyajee J. 
made an order on 9th August 1948, declaring 
that the agreement for sale was for the benefit 
of the minor Gangji and appointing Chapsey 
as the guardian of the interest of Gangji in the 
joint family property. 

The contention put forward by the plaintiff 
is that he is advised that having regard to the 
existing state of the law in that behalf the 
female members of the joint family have a 
right to maintenance not only from the male 
members personally but also out of the pro. 
perty in their hands, that they can pursue the 
property even in the hands of a stranger who 
had pumhased it with a notice of their claim 
and that a bare notice of the existence of such 
a right is sufficient to make it a burden on the 
property in the hands of the transferee. It is 
further urged by the plaintiff that as a large 
surplus would remain over from the sale- 
proceeds after the payment of the debts which 
only amount to Rs. 90,000 though the female 
members would not be in a position to impugn 
the sale of the property so far as it is necessary 
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to pay and satisfy the debts, yet nevertiiele^s 
so far 03 the right to maintenauce and mar. 
riage expenses are concerned, tlie surplus sale, 
proceeds which in this case amount to aljout 
Rs. 50,000 or the corresponding proiortioiiate 
part of the proiierty e\ en in the hands of the 
purchaser may become liab)e to pay the bur¬ 
den of maintenance and marriage expenses of 
the female membei-s of the family. Mr. Bhag- 
wati has told me that his client is a willing 
purchaser; but he is anxious to avoid, as every 
purchaser is anxious to avoid, purchasing liti- 
gation, and ho wants the i)Osition to ho mado. 
clear on this originating summons. 

Mr. Bbag^’ati has drawn my attciuiou to 
the amended S. 39, T. P. Act, 1882, which pro. 
vides that where a third person has a right to 
receive maintenance or a provision for ad¬ 
vancement or marriage from the profits of 
immovable projierty, and such proi^erty is 
transferred, the right may be enforced against 
the transferee, if he has notice thereof or if 
the transfer is gratuitous; hut not against a 
transferee for consideration and without notice 
of the right, nor against such property in liis 
hands. It will be noticed that the amending 
section has made a considerable alteration in 
the law as it stood prior to the amendment. 
Under the old section, the person.s who had the 
right to maintenance were only protected; 
against a transfer of property provided such 
transfer was with the intention of defeating 

• that right. Such intention is no longer neces¬ 
sary under the section as it stands at present. 
But there is no doubt that s. 89, T. P. Act, 
does not create any new right in favour of 
any person; and what I have got to determiue 
is, before I consider the application of S. 39, 
what right to receive maintenance and provi¬ 
sion for marriage Hindu females in a joint 
family have under the ordinary Hindu law. 

If they have any right, then they are entitled 
to enforce that right against the transferee if 
he has notice of their right. There is no doubt 
that in this case if the female members of this 
joint family have a right, Mr. Bhagwati’s client 
has undoubtedly notice of such a right. It is 
conceded by Mr. Bhagwati that the joint 

• family property at Lamington Bood is being 
sold for legal necessity. As I have pointed out, 
there are joint fo^nily debts amounting to 
RS. 90,000 and the property has to he sold in 
order to pay those debts. It is also conceded 
that the property is being sold at a fair markcti 
price. It is also by now a well-established 
principle of Hindu law that a bona tide pur- 
chaser is not bound to look to the application 
of sale-proceeds of a property which is sold for 
legal necessity. If he is satisfied—and in this 
case he is satisfied—that the property is being 
sold for legal necessity, it is no concern of hia 
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.to see what the karta of the family does with 
[the sale-proceeds when they are reaUzed. 

It is true that the right of a Hindu female 
,to receive maintenance and a provision for 
|marriage is not purely a personal right but is 
a right to receive maintenance and a provision 
;for marriage out of joint family properties. 
But it is equally true that a Hindu female 
has no right in any si)ecific property belong- 
;ing to the joint family. The right that she has 
to maintenance or to a provision for marriage 
cxj-enses is a right which is not crystallised 
into a charge and, therefore, that right does 
not attach to any specific proi:)erty belonging 
to the joint family. It is also not disputed 
that the right of a Hindu female to receive 
maintenance or a provision for marriage ex- 
Iienses can be defeated by joint family proi^er- 
ties being sold or alienated for the payment 
of joint family debts. Debts contracted by a 
Hindu take precedence over the right of his 
wife for maintenance and of his daughter for 
maintenance and marriage exj^nses. The only 
difficulty, according to Mr. Bhagwati, that 
arises in this case is that whereas the debts to 
be paid for which the property is being sold 
are only Rs. 90,000 the amount that the karta 
would receive would be Rs. 1,45,000. The ques¬ 
tion, therefore, that aries is whether a Hindu 
female has a right to receive maintenance from 
a property which has been alienated for legal 
necessity. One has only to state the question 
to realize that the answer must be in the 
negative. Once the property is alienated for 
legal necessity and goes out of the joint family, 
■ the right of the Hindu female belonging to 
that family to receive maintenance from that 
property must come to an end. To my mind the 
fact that the sale-proceeds realized are larger 
than the debts to be paid is entirely an irrele¬ 
vant question; once it is conceded that the 
Iproperty is sold for legal necessity and also it 
is conceded that the purchaser is not bound 
to look to the application of the sale.proceeds, 
the fact that the karta realizes more than 
what is necessary to pay the joint family debts 
does not give any right to the Hindu female 
to look to the property which has been aUena- 
ted for her maintenance or for her marriage 
expenses. Therefore, in my opinion, neither 
Panbai nor Dewkabai wo^ld have any right 
of maintenance in the property which is agreed 
to be sold by defendant 1 to the plaintiff nor 
would Nirmala and Monghibai have any right 
to look to this property for their maintenance 
and for their provision for marriage expenses. 

j\Iy attention has been drawn to a recent 
decision of our Court of Appeal reported in 
45 Bom. L. R. 980.^ In that case a ^ife was 

1. (’44) 31 A.I.R. 1944 Bom. 60: 45 Bom. L. R. 980: 
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living separately from her husband and she 
filed a suit against him and obtained a decree. 
After the decree was passed but before she 
could apply for the execution of that decree, 
her husband sold all his property to his natural 
father. The wife then filed a suit to recover 
maintenance from her husband (defendant l) 
and sought to levy charge for her maintenance 
on lands sold to her husband’s natural father 
(defendant 2 ). The father (defendant 2) claimed 
that he was a bona fide purchaser for value 
without notice. The Court of Appeal held that 
the father (defendant 2 ) having purchased the 
property with notice of the wife’s claim was 
bound to give priority to her claim for main¬ 
tenance except to the extent of Rs. 9518 w'hich 
represented debts of her husband (defendant l) 
and which were binding on her. I do not think 
that this decision lays down that where a bona 
fide purchaser purchases his property for an 
amount which exceeds the joint family debts 
the female members of the joint family have 
any right to be paid out of the property to the 
extent of the difference between the purchase 
price and the joint family debts. The decision 
of Divatia and Lokur JJ. definitely turns on 
the very exceptional facts of that case. As I 
have pointed out, the husband (defendant l) 
sold all his proi^erty to his natural father 
(defendant 2) immediately after a decree was 
passed in favour of the wife; and Lokur J. at 
p. 989 of his judgment definitely holds that the 
object of the sale by the son to the father 
must have been to defeat the claim of the 
son’s wife. Again, at p. 991 the learned Judge 
says that the father was fully conversant with 
the affairs of his son, his strained relations 
with his wife and her right to get her main- 
tenance from him and with all this knowledge 
he purposely bought from his son his entire 
immovable property. Then, further on, on the 
same page the learned Judge says: 

“In order to defeat the plaintiff’s (wife’s) claim he 
(the father) purchased nearly twice the property by 
fraudulently inflating the debts of her husband (the 
son). The payment of the genuine debts of Rs. 9518 
cannot be questioned and it takes precedence over 
the plaintiff’s right of maintenance. But having 
notice of that right, defendant 2 (father) fraudulently 
purchased the entire property for a consideration, out 
of which Rs. 7982 was not needed for the payment 
of debts, and that amount cannot have priority over 
the plaintiff’s right of maintenance. Hence, taking 
an equitable view of the case, we hold that 7982/ 
17,000 or roughly 16/37 part of the property in suit 
is liable to bear the burden of the plaintiff’s main¬ 
tenance.” 

I might point out that in this case defen¬ 
dant 1 in the affidavit he has made on the 
summons states that there are other joint 
family properties worth about Rs. 16,000 be¬ 
sides the property he has agreed to sell and 
which is the subject-matter of this originating 
summons. Parties have agreed that the costs 
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of the originating summons will be costs in 
the sale. 

G.N. Order accordingly. 
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Divatia and Weston JJ. 

Municipal Borough of Ahmedabad — 

Plaintiff — Appellants 

V. 

Government of the Province of Bombay 

— Defendant — Bespondent, 

Second Appeal No. 949 of 1941, Decided on 21st 
September 1943, from decision of Assistant Judge, 
Ahmedabad, in Appeal No. 90 of 1940. 

Bombay Municipal Boroughs Act (18 of 1925), 
S. 63 — Public street vested in Municipality — 
Portion leased—Half rent to be paid to Govern¬ 
ment and hall to Municipality — Lessee making 
unauthorised use of adjoining land for cabin — 
Municipality recovering rent from lessee for 
such use — Government held not entitled to 
share In such rent. 

The Ahmedabad Municipality with the previous 
sanction of the Commissioner granted a lease of a 
portion of a public street to the I. B. P. Company for 
three years from let June 1933, for erecting a petrol 
pump on that street and a petrol tank below it on 
condition that the lessee should pay half the amount 
to the Government, and half to the municipality as 
rent. About two years later, it came to the notice of the 
municipality that a wooden cabin had been unautho- 
rizedly constructed by the lessee company on the ad¬ 
joining part of the street which was not included in 
the lease. Later on there was an agreement between 
the municipality and the lessee that Bs. 10 per month 
shouldbepaidby thelessee to the municipality for the 
use of this piece of land on which the cabin was put. 
This user continued till 19tb December 1935, when the 
cabin was removed. Thereafter, the company wanted 
to have the original lease cancelled, and the munici¬ 
pality wrote a letter to the Commissioner on 19th June 
1936, asking for permission to cancel the original 
lease and also asking for retrospective sanction of the 
lease of the additional site over which the cabin had 
been constructed and was used by the lessee from 1st 
November 1933 till 19th December 1935. No reply 
to this request for retrospective sanction was given 
to the municipality. Instead of that in March 1937, 
the Deputy Collector of Ahmedabad wrote a letter to 
the municipality asking it to pay half of the amount 
which the municipality hod recovered as rent from 
the lessee company for the period during which the 
cabin remained on the land. The municipality paid 
the amount under protest and then brought the suit 
for a declaration that the land over which the cabin 
was constructed was public street land, that the action 
of the Government in recovering half of the rent 
from the municipality was illegal, and for a refund 
of the same : 

Held that even if the land was unanthorisedly used 
by the lessee, it did not cease to be vested in the 
munioi^lity. At no time did it revert to the Govern¬ 
ment either during its user by the lessee or there¬ 
after. Since there was no agreement between the Gov-. 
emment and the muniaipality as r^ards sharing the 
rent of the lease and sinoe there was no statutory 
provision under which the Government could claim a 
share in the amount the Government bad no right 
to recover any part of the rent realised by the muni¬ 
cipality for the unauthorised occupation of the publio 
street. [P 39 C 1, 2] 
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J . C. Shah and N. C. Shah — for Appellants. 

S.G.Palvardhan, Assistant Government Pleader 

— for Respondent. 

Divatia J. — This is an appeal by the 
Municipal Borough of Ahmedabad against a 
decree of the Assistant Judge in appeal dis- 
missing its suit against the Government. The 
suit was for a declaration that the part of a 
public street on which a cabin was erected by 
its lessee of the adjoining land had vested in 
the plaintiff-municipality and that the Gov¬ 
ernment had acted illegally in recovering from 
the municipality Es. 128-2-0 being half the 
amount of rent which the latter had realized 
from its lessee. It also prayed for its refund. 

The events which gave rise to this litigation 
are shortly these : The municipality with the 
previous sanction of the Commissioner granted 
a lease of a portion of a public street to the 
Indo-Burma Petroleum Company, Ltd., for 
three years from 1st June 1933 for erecting a 
petrol pump on that street and a petrol tank 
below it on condition that the lessee should 
pay Rs. 25 per month as well as the assess¬ 
ment of the land to the Government, and 
RS. 25 to the municipality as rent. The pay¬ 
ment of half the rent to the Government was 
presumably for the use of the subsoil. About 
two years later, it came to the notice of the 
municipality that a wooden cabin had been 
unanthorisedly constructed by the lessee com- 
pany on the adjoining part of the street which 
was not included in the lease. Later on, there 
was an agreement between the municipality 
and the lessee that Rs. 10 per month should be 
paid by the lessee to the municipality for the 
use of this piece of land on which the cabin 
was put. This user continued till I9th Decem¬ 
ber 1935 when the cabin was removed. There- 
after the company wanted to have the original 
lease cancelled, and the municipality wrote a 
letter to the Commissioner on I9th June 1986 
asking for permission to cancel the original 
lease and also asking for retrospective sanc¬ 
tion of the lease of the additional site over 
which the cabin had been constructed and was 
used by the lessee from ist November 1983 till 
19th December 1985. No reply to this request 
for retrospective sanction was given to the 
municipality. Instead of that in March 1937, 
the Deputy Collector of Ahmedabad wrote a 
letter to the municipality asking it to pay half 
of the amount which the municipality had re¬ 
covered as rent from the lessee company for 
the period dui'ing which the cabin remained 
on the land. The municipality paid the 
amount under protest and then brought the 
present suit for a declaration that the land 
over which the cabin was constructed was 
public street land and that the action of the 
Government in recovering half 'of the rent 
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from the manicipality was illegal, and for a 
refund of the same. 

The defence of the Government was that the 
idaintifl-iminicipality had no right to the sub¬ 
soil of the street land as it was not vested in 
it and tliat the erection of a cabin in the street 
l)y the lessee iinolved the use of the subsoil 
foi- wiiich the municipality was not entitled to 
recoNer rent. It was on this ground that the 
defendant claimed a half share in the rent 
realized by the municipality from the lessee 
company. The material issues on these plead¬ 
ings were whether the erection of the cabin 
involved the use of the subsoil and whether 
the inunici]mlity had proved that it had the 
right to lease the public street land and realize 
the rent thereof without paying anything to 
the Government. The learned trial Judge held 
that no part of the subsoil was used in con¬ 
structing the cabin, and that it stood on a part 
of the public street which had vested in the 
municipality under S. G3, Bombay Municipal 
35oronghs Act, 1025. It apiiears that in the 
course of arguments the Government relied 
uix)n a Government resolution to the effect 
tliat the Commissioners were ordered to make 
the shai'ing of 50 per cent, of Government in 
the rental of the public street land let as a 
condition of grant of the sanction, and the 
case of the Goveniment was that as the muni¬ 
cipality had realized this rent for use of a part 
of the public street, it ought to pay to the 
Government half the rent realized in the same 
way as it did for the plot covered by the ori. 
ginal lease. Ihe learned trial Judge however 
rejected that argument on the ground that 
although in the case of the lease of the main 
plot of land there was an express condition in 
the lease itself, in the case of this land used 
for the cabin not only was there no lease with 
any condition, but there was also no agree¬ 
ment between the municipality and the Gov. 
eminent under which the latter was to realize 
lialf of the rent already recovered. What the 
municipality realized were damages for use 
and occupation without permission, and there 
was no statutory obligation on the municipa- 
hty to share that amount with the Govera- 
inent. A decree was therefore passed in favour 
of the municipality for the amount claimed. 

In appeal, the learned Assistant Judge 
agreed with the finding of the trial Court that 
the erection of the wooden cabin on the suit 
site did not involve the use of any part of the 
subsoil. But the learned Judge was of the 
opinion that the use by the lessee company of 
this extra piece of land for erecting the cabin 
reipiired the .'sanction of the Commissioner 
under s.48 read with S.114, Bombay Munici- 
iial Boroughs Act, and that such use without 
the sanction of the Commissioner was not 
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legal and valid. In the opinion of the learned 
Judge the effect of this illegal use amounted 
to a legal surrender by the municipality of 
this additional piece of land to the Govern¬ 
ment, and on that ground the Government 
was entitled to ask for the whole of the 
amount of rent realized by the municipality 
from the lessee. But on equitable grounds 
the Government allowed the municipality to 
retain one-half of it presumably because the 
Government and the municipality shared half 
and half of the amount paid by the company 
in respect of the adjacent land. The learned 
Judge therefore held that the Government w'as 
not bound to refund the amount to the muni¬ 
cipality. As a result the appeal w'as allowed 
and the suit w'as dismissed. 

The municipalitj'- has now' filed this second 
appeal against the decree dismissing the suit, 
and the main contention urged on behalf of 
the appellant is that even conceding that the 
sanction of the Commissioner was required for 
the use of a portion of the public street for 
the cabin, the Government w'aa not entitled to 
recover half of the amount of rent realised by 
the municipality, because for that land there 
was no lease granted with any condition to 
pay half of the rent to the Government, nor 
was there any separate agreement between the 
municipality and the Goverament to that 
effect. It is also contended that the view taken 
by the learned Judge below that the unautho¬ 
rised use of this piece of land without the 
sanction of the Commissioner amounted to a 
legal surrender was w-rong in law, and that in 
spite of such unauthorised user the land would 
still remain vested in the municipality. It 
seems to us that this argument is correct and 
that the view taken by the learned Judge be¬ 
low is erroneous iu law. It is no doubt true 
that the municipality asked for retrospective 
sanction for the use of this additional piece of 
land on the ground that under s. 48 such use 
amounted to a lease and required the sanction 
of the Commissioner, and we will proceed on 
me basis that it did require such sanction. 
But it cannot be said that because no such 
sanction was given, the Government was 
entitled to recover half the amount recovered 
by the municipality for such unauthorised use. 

It was certainly open to the Commissioner to 
give retrospective sanction with the . condition ' 
that half the amount of the rent realised 
should be handed over to the Government. In 
fact such condition had been attached in the 
case of the first lease. But no such sanction 
was given for the cabin. The case of the Gov¬ 
ernment in this suit as put in the written 
statement is that the municipality is entitled 
to recover half of the amount because the un¬ 
authorised erection of the wooden cabin in- 
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volved the use of subsoil. That case has been 
definitely rejected by both the Courts below. 
That being so, the defence of the Government 
is bound to fail. It has not been their cose in 
the lower Courts that even though no part of 
the subsoil W’as used for the purpose of the 
cabin, the Government W’as entitled to half 
the rent recovered eitlier under any agreement 
or under the terms of any lease. The alleged 
1 ‘esolution, which seems to have been i‘elied 
upon by the Government in the trial Court, is 
not in evidence, bat even if there is such a 
resolution, it cannot amount to an agi-eement 
between the municipality and the Government 
and the Government would not be entitled to 
half the rent unless it was proved that it was 
either a condition of the lease or that them 
was an agi*eement between the parties to that 
effect. In absence of both it is difficult to see 
how the Government can claim half the 
amount from the immicipality. Even if it be 
assumed for the sake of argument that the 
municipality had no power to levy the rent 
from the lessee without the sanction of the 
Commissioner, the Government cannot malise 
half the rent recovered merely on that ground. 
It may be that the lessee would be entitled to 
recover the rent paid by it to the municipality 
on the ground that it was imauthorisedly re- 
covered by the municipality from it. We are 
howe'\'er not concerned wdth that position and 
we do not express any opinion on it. But so 
far as the Government is concerned, it has no 
right to recover any part of the rent realised 
by the municipality for the unauthorised oc- 
cupation of the public street. The error of the 
learned Judge was that he regarded this part 
of the pubhc street as having reverted to the 
Government because of its unauthorised use. 
But that is clearly not the legal position. It 
has been recently held by our Court in 44 Bom, 
Ij. k. 354 ^ that when property of the nature 
described in S. C3, Bombay Municipal Boroughs 
Act, ceased to be used for the piu’pose which 
led to its vesting, the land did not on the 
cessor of such user revert to the Government 
but remained the property of the Borough 
Municipality. Applying that principle to the 
present case, even if the land was unautho- 
risedly used by the lessee, it did not cease to be 
vested in the municipality. At no time did it 
revert to the Government either during its 
user by the lessee or thereafter. That being so, 
the Government has no claim on any amount 
r^overed by the municipality for the occupa¬ 
tion of this land. The view taken by the trial 
Court that there was no agreement between 
the Government and the plaintiff as regards 

1. (’42) 29 A. I. B. 1942 Bom. 188 71 . L. B. (1942) 
Bom. 463 : 201 I. C. 329 : 44 Bom. L. B. 354, 
Ahmedabad Municipality v. Govt, of Bombay. 


sharing the rent of the lease and that there 
was no statutory provision under which the 
Government can claim a share in this amount' 
seems to us to be correct. The result, there¬ 
fore, is that the decree of the lower api)ellate 
Court is reversed and the decree of the trial 
Court restored with costs throughout. 

B.K. Decree reversed. 
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Stone C. J. and Divatia J. 

In re Laxman Ganesh Baste. 

Civil Appln. No. 930 of 1939, Decided on 13th 
and 24th January 1944. 

(a) Legal Practitioner—Pleader’s sanad can¬ 
celled in 1937 for grave professional misconduct 
—Application for restoring sanad in 1943—Appli¬ 
cant repentant and promising to regulate his 
future conduct—Pleader held should be allowed 
to resume practice. 

In 1937 a pleader committed a grave breach of 
professional conduct and his sanad was taken away 
and cancelled. Id 1943 the pleader made a petition 
for restoration of his sanad in which he showed that 
he was very repentant for what he did and promised 
to regulate his conduct in future along strictly pro¬ 
fessional lines : 

Held that neither the interests of justice nor the 
public interest nor the interests of the profession de¬ 
manded that clemency should be withheld from the 
pleader and, that he should be allowed to resume bis 
practice. [P 40 C 1] 

(b) Legal Practitioner—Pleader removed from 
practice — Mode in which order should be car¬ 
ried out indicated — Re-admission of pleader 
after cancellation of sanad — Proper form of 
order indicated — Jurisdiction of High Court. 

In a case in which a pleader is removed from prac¬ 
tice the correct way for the order to be carried out is 
to take away the sanad from the pleader and to 
cancel it by stamping a cancellation mark. Cancella¬ 
tion is in fact equivalent to destruction of the sanad 
or making it void. The Bombay Pleaders Act does 
not provide for re-admission in a case in which tho 
sanad has been cancelled; but the High Court has 
an inherent jurisdiction in these matters and exer¬ 
cises a general superintendence over its officers and 
the proper order for the rc-admission of a pleader 
whose sanad was cancelled would be that he be re¬ 
admitted to the roll and be permitted to take out a 
new sanad bearing the date on which it is taken out. 

[P 40 C 1, 23 

(c) Legal Practitioner—Suspension of—Proper 
course is to impound sanad. 

In cases in which a pleader is suspended from his 
practice it would be proper for the sanad to be im¬ 
pounded by the Court so that it can, if subsequent 
circumstances justify, be restored to the pleader. 

[P40C13 

P. D. Gajendragadkar — for Applicant. 

S. G. Palwardhan, Assist. Government Pleader 

— for Opponent. 

Stone C. J.— (13th January) —This plea¬ 
der over six years ago committed a grave breach 
of professional conduct and his sanad was taken 
away and cancelled by this Court. He has now 
filed a petition asking us to restore to him that 
sanad. By his petition he not only shows that be 
is very repentant for what he did; but he pro¬ 
mises to regulate his conduct in future along 
strictly professional lines. Mr. Baste has in 


40 Bombay Jaxiqram Co. v. Chunilal Shriram (Sen J.) A. I. R. 


fact been removed fi-om practice for more than 
six years; and in our judgment, neither the 
interests of justice nor the public interest nor 
the interests of tlie profession demand that 
clemency should be withheld from him. A 
question, however, arises as to the proper form 
of order which is to be made in cases of this 
character in which an order for the removal 
from practice has been made and the sanad 
has been delivered up and cancelled in the 
ofiBce of this High Court. We accordingly ad¬ 
journ this matter in order that counsel may 
consider the proper form of order which we 
ought to make : the pleader may, however, in 
the meantime resume practice. 

24th January .—This matter came before us 
on 13th January, and on that occasion we con¬ 


sidered that the punishment which this pleadei 
has undergone was in the circumstances suffi. 
cient, and that neither the interests of justice 
nor the public interest, nor the interests of the 
profession demanded that clemency should be 
withheld from him. But having made thai 
decision and having directed that the pleadei 
was at liberty to resume practice, we adjourn, 
ed the matter in order that counsel might con- 
sider what was the correct form of the ordei 
to be made in these circumstances. The mattei 
has now been fully argued before us It is 
necessary to look at S.25, Bombay Pleaden 
Act of p 20 . Under that section the High Courl 
may “suspend or remove from practice, oi 
may fine or reprimand, a pleader on reasona¬ 
ble cause,” In this case the learned Chiel 
Justice says at the end of his judgment deli¬ 
vered on 25th February 1987 ; 

“I think, however, that the learned District Judw 
was right in taking the view that the evidence show- 
^ oomphcity between these two pleaders to betra-? 
their ohent That being so I think that we should 
not be jiwtified m imposing on Mr. Baste any lessei 
sentence than that imposed on Mr. Joshi. He musi 
also be removed from practising as a pleader 

must present their sanads t( 
the ^tnet Ckmrt for cancellation, and they mus 
pay the costs of the Government Pleader.” 

That was done, and we have in fact th( 
sanad before us which has been stamped wit! 
a canceUation mark. In my judgment, in £ 
case in which a pleader is removed from prac 
tice that is the correct way for the order to U 
^carried out. Cancellation in fact is equivaleni 
to destniction of the sanad or making it void 
There is the other power vested in the Court 
namely, to suspend, and in those cases it would 
proper for the sanad to be impounded by the 
Court, so that it can if subsequent circumstances 
justify, be restored to the pleader. The sanad 
in this case having been cancelled, the ques¬ 
tion now arises: how this pleader is to be re- 
admitted to practice. Sections 3 and 4 of the 
Act provide as to how a pleader is to be ad- 
Imitt^: but there is nothing in the Act which 


provides for re-admission in a case such as the 
present one. But this Court has an inherent 
jurisdiction in these matters, and it exercises a 
general superintendence over its officers. The 
pleader in question is qualified for admission, 
and the proper order, in my judgment, will bej 
that he be re-admitted to the roll and be per-! 
mitted to take out a new sanad. The result 
will be that his sanad will bear the date on 
which it is taken out. The petitioner must pay 
the costs of the Government pleader. 

Divatia J. — I agree. 

G.N. Order accordingly. 
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Sen j, 

Jankiram Coynpany — AppUcayits 

V. 

Chunilal Shriram — Opponent. 

Civil Revn. Appln.'No. 96 of 1940, Decided on 
25th November 1943. 

(a) Civil P.C. (1908), 0.47, R.l—Scope of—Ap¬ 
plication for review of judgment presented after 
filing appeal against that judgment — Appeal 
subsequently dismissed as time-barred conse¬ 
quent on rejection of application for excusing 
delay in preferring appeal — Review application 
is incompetent. 

Order 47, Buie 1 gives a special privilege to an 
aggrieved litigant and must be strictly construed. 
For purposes of O. 47, B. 1, no distinction can be 
drawn between the presenting of a memo of appeal 
and the preferring of an appeal. The principle that 
where an appeal has been preferred there should be 
no review should not be whittled down or qualified in 
any way exwpt to the extent that if the appeal is 
withdrawn it may be treated as not having been 
preferred and review may be allowed. But the dis- 
misMl of an appeal under S. 3, Limitation Act, can- 
not be placed on the same footing as its withdrawal 
and therefore an application for review of a judg¬ 
ment made after the tiling of an appeal against that 
judgment is incompetent even if the appeal is subse¬ 
quently dismissed on the ground that it was time 
barred consequent on the rejection of the application 
for excuse of the delay in preferring the appeal. The 
question of the jurisdiction of a Court depends on 
the state of facts when the application was made 
and not what occurs subsequently : 30 Bom. 625, 
Hel. mv, 7 Bom. 287, Approved; Case laio discussed. 

/M T X 42 C 2; P 43 C 1] 

(b) Interpretation of statutes—Plain terms of 

enactment not applicable—Intention of Legisla¬ 
ture cannot be looked into. 

^^ere the plain terms of an enactment do not 
apply and the case law relied on is also not applica¬ 
ble it IS not competent to the Court to resort to what 
might appear to be the intention of the Legislature 
in order to interprete such terms. [P 42 C 2] 

M . O. Chilale — for Applicant. 

N. S. Deshpayide — for heirs of Opponent 10. 

Sen J. — This is a revision application 
against an order of the First Class Subordi¬ 
nate Judge at Sholapur dismissing the peti¬ 
tioner s application for a review of an order 
dismissing darkhast No. 1632 of 1936 on the 
ground that it was barred by limitation. His 
case is that he mentioned in the said darkhast 
that he had previously filed darkhast No. 363 
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of 1982 and omitted to mention therein that 
he had also filed a second darkhast No. 978 of 
1938, and that owing to this omission the Court 
dismissed darkhast No. 1632 of 1986 as being 
time barred, having been filed more than three 
years after the decision in darkhast No. 353 
of 1932. The application was opposed by the 
judgment-debtor on the ground that prior to 
the filing of the application for review the ap. 
plicant had preferred an appeal against the 
order made in darkhast No. 1632 of 1936. Fol¬ 
lowing the decision in 33 Bom. L. R. 878,^ the 
lower Court has dismissed the application with 
costs. The applicant filed an appeal against 
the decision of which he now wants a review 
on 7th August 1937. One of the grounds of 
appeal as stated in his memorandum of appeal 
was : 

“The lower Court failed to see that the eudorse- 
ments on the decree showing that a previous dar¬ 
khast No. 978 of 1933 was filed and decided within 
three years before the present darkhast.** 


Thus the alleged “mistake or error apparent 
on the face of the record” (O. 47, B. 1) on which 
the applicant now wants to rely was known to 
him at the time he preferred his appeal. The 
appeal having been preferred 154 days after 
the executing Court had dismissed darkhast 
NO. 1632 of 1936, the appellant prayed by an 
application for excuse of the delay. This appli- 
cation was not granted, with the result that 
the Court made an order rejecting the appeal 
with costs on I8th March 1938. The present 
application for review was filed on 18th August 
1937, i. e., only eleven days after the appeal 
had been filed. The lower Court has relied on 
33 Bom. Ii. B. 378,^ in which it was held that 
when a party presents an application for re¬ 
view of a judgment after he had filed an appeal 
from the same, the review application is in¬ 
competent although the appeal may be subse¬ 
quently withdrawn. There the petitioner, an 
unsuccessful plaintiff, had filed an appeal to 
the District Court and failed. He then pre- 
ferred a second appeal to the High Court, and, 
while it was pending, filed in the District Court 
an application for review on the plea that he 
had discovered fresh evidence. After making 
the said application he withdrew his second 
appeal. It was argued on the basis of 7 Bom. 
287,® 80 Bom. 625® and 43 ALL. 288* that the 
withdrawal was tantamount to a non-preferring 
of the appeal and that, therefore, under o. 47, 
B. 1, the review was competent. Order 47, R. 1, 
so far as material, is to the effect that any 
person considering himself a ggrieved by a de- 

l7 (*81) 18 A. I. B. 1931 Bom. 282 : 33 Bom. L. B. 

878 : 132 I. C. 446, BaUing v. Devasthan Fund, 

Gondhale. 

2. ('83i 7 Born. 287, Panda v, Devji. 

3. (*06) 80 Bom. 625, Bamappa v. Bbarma. 

4 . (*21) 8 A.I.R. 1921 AU. 197: 43 AU. 288: 61 1. C. 

334, Bam Prasad v. Asa Bam. 


cree or order from which an appeal is allowed 
but from which no appeal has been preferred, 
and who, from the discovery of new and im¬ 
portant matter or evidence which, after the 
exercise of due diligence, was not within his 
knowledge or could not be produced by him 
at the time when the decree was pas^ or 
order made, or on account of some mistake 
or error apparent on the face of the record, or 
for any other sufficient reason, desires to ob¬ 
tain a review of the decree passed or order 
made against him, may apply for a review of 
judgment teethe Court which passed the decree 
or made the order. In that case the fresh evi- 
dence had been discovered by the i)etitioner 
before he had filed the second appeal or the 
application for review. Madgavkar J. observed 
(page 380) : 

‘Xrhe question of the jurisdiction of a Court de¬ 
pends on the state of facts when the application was 
made, not on what occurs subsequently. On the date 
when the present application for review was made, 
the appeal bad not l^n withdrawn, and, therefore, 
both on the words of the section and on the decided 
cases the application for review was not competent.” 

A line of decisions commencing wifh 9 Bom. 
H. c. R. 89® and ending with 7 Bom. 287® had 
decided that where there bad been an appeal 
there still might be a review of the judgment 
of the Court against whose decree the appeal 
was preferred, provided the appeal to the 
higher Court was withdrawn. 9 Bom. H. C. R. 
89® was a decision under Act 8 of 1359 of which 
S.376 provided that any person considering 
himself aggrieved by a decree of a Court of 
original jurisdiction from which no appeal 
shall have been preferred to a superior Court 
or by a decree of a District Court in appeal 
from which no special appeal shall have been 
admitted by the Sadar Court, may under the 
circumstances there indicated apply for a re- 
view of judgment by the Court which passed 
the decree. The case concerned a decree of a 
District Court in appeal. It was held that the 
proper course was to i)ermit the appellant to 
withdraw his appeal and thus regard it as 
never having been admitted; and, it was fur¬ 
ther directed that on the permission to with¬ 
draw the appeal being granted the order by 
which the api)eal had been admitted should 
itself be cancelled. This case was followed in 9 
Bom. H. C. R. 288.® At the date of the decision 
in 7 Bom. 287,® the procedure in force was under 
Act 10 of 1877 of which S.623 provided that 
any i)erson considering himself aggrieved by a 
decree or order from which no appeal was 
preferred might apply for a review of judg¬ 
ment. In spite of the change of language fiom 

s. (’72) 9 Bom. H. C. R. 89, Nanabhai Vallabbda& 
V. Nathabhai Haribhai. 

6 . (’72) 9 Bom. H. C. B. 238, Narayan v. Davud- 
bhai. 
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the earlier provision (S.37G of Act 8 of 1859) it 
was held that it was not going further than 
the decision in 9 Bom. H. c. R. 89® to say that 
by the same ])rocess the appeal which was 
withdrawn might be treated as having never 
been i)refei red. Thus a fiction was created that 
the aj)ix?al which was withdrawn must be trea¬ 
ted for i)ur[X)ses of O. 47. R. 1, as though no 
appeal had been preferred. In 33 Bom. L. R. 
37Sd their Lordships found it impossible to 
carry this fiction further and to say that even 
if the appeal had been withdrawn on a date 
subsequent to the filing of the application for 
review the appeal should be treated as never 
having been preferred. That, according to 
Madgavkar J., would be 

to countenance the violation of tlie express terms 
of the order with which in the present case, the 
petitioner could easily have complied,” 

for it meant holding that though the applfca- 
tion was not comi^etent on the date on which 
it was made, it became subsequently compe¬ 
tent by reason of the withdrawal afterwards. 
In an earlier case. 30 Rom. C25,^ the plaintiff 
having obtained a decree, the defendant had 
api^aled; but that appeal bad been summarily 
dismissed. Subsequently, the defendant ap- 
])lied for a review of judgment on the ground 
of discovery of new and important evidence. 
Here, again, the Court was invited to go be¬ 
yond tlie decision in 7 Bom. 287^ and to hold 
that even when an appeal is dismissed no ap¬ 
ical had boon preferred within the meaning of 
O. 47, R. 1 . This the High Court refused to do. 
Tlie judgment of Sir Lam-ence Jenkins sug¬ 
gests that ho c]id not altogether approve of the 
line of reasoning that had been adojited in 7 
Bom. 287.“ Thougli the learned Judges in 9 
Bom. H. C. R. 89^ had seen no material differ¬ 
ence in the substitution of the word “preferred" 
for the earlier expression “admitted", Sir Law¬ 
rence Jenkins observed (page 630 ): 

‘‘There is undoubtedly a considerable difference 
between the two phrases: an admission of an appeal 
IS an act of the Court, the preferring of an appeal is 
an act of the party.” 

In at least two cases therefore this Court 
has refused to extend the fiction adopted in 7 
Bom. 287" of treating the withdrawal of an 
apj>eal as equivalent to its never having been 
preferred. In the present case, Mr. Chitale in- 
■\ ites me to extend the said fiction by treating 
the api)eal dismissed on the ground of limita¬ 
tion as an appeal not preferred. He has far¬ 
ther argued that when the intending appeUant 
sought to pi-efer an appeal after the period of 
limitation therefor had expired, he had to make 
an application in the first instance for excuse 
of the delay, and that if that application was 
not granted, it ought to be held that the in¬ 
tending api)ellant was not enabled to prefer 
his appeal at all; so that there could be no 


question of the preferring of an appeal in such 
an event. Besides, he has pointed out that in 

7 Bom. 287^ Sargent C. J. h^ observed (p. 288): 

‘‘The intention of the law seems merely to be to 
prevent a party, against whom judgment has been 
passed, from availing bimself of two remedies at one 
and the same time, and applying for a review while 
bis appeal is pending. 

His contention is that the application for ex¬ 
cuse of the delay in preferring an appeal not 
having been granted, it cannot be said that 
the party applying for review was availing 
himself of two remedies at one and the same 
time. Lastly, he has relied on the dictum of 
Barlee J. in 33 Bom. L. E. 378^ (page 382): 
‘. . . . when there is no appeal on record he 
is entitle<l to the benefit of a fiction that none 
has been preferred." The argument is that 
where tlie application for the excuse of delay 
has not been granted it would be correct to 
say that there is no api^eal on record, so that 
in the present case the appeal not having been 
admitted to the file of the Court, there should 
be no bar under o. 47, R. i. According to 
Mr. Chitale, before the appeal is admitted to 
the file it is only the memorandum of appeal 
that is presented to the Court and it is strictly 
inaccurate to speak of the presentation of the 
memorandum of appeal as the preferring of 
an appeal. I am imable to accept these argu¬ 
ments. Order 41, R. i, shows how an appeal is 
to be preferred; 

(1) “Every appeal shalt bo preferred in the form of 
a memorandum signed by the appellant'or bis 
pleader and presented to the Court or to such officer 
as It appoints in this behalf. The memorandum shall 
be accompanied by a copy of the decree appealed 
from and (unless the appellate Court dispenses there- 
with) of the judgment on which it is founded.’; 

It is undeniable that in this case all the steps 
prescribed by this rule had been taken. There 
cannot be any doubt therefore that within the 


meaning of this nxle the appeal had been duly 

preferred. Under S. 3, Limitation Act: 

“Subject to the provisions contained in Ss. 4 to 25 
(inclusive), every suit instituted, appeal preferred, 
and application made, after the period of limitation 
prescribed therefor by the first schedule shall be dis- 

mi^, although limitation has not been set up as 
a defence.” 


It seems to me that the order on the appeal 
in this case must therefore be construed as a 
disnussal, and if that be so, it will be difficult 
to distinguish this case from 30 Bom. 625® in 
principle. It is not possible in my judgment 
to place dismissal of an appeal under S. 3, 
Limitation Act, on the same footing as its 
withdrawal. Order 47 gives a special privilege 
to an aggrieved litigant and must be strictly 
construed. Besides, where the plain terms of 
an enactment do not apply and the case law 
relied on is also not applicable, it is not com- 
petent to the Court to resort to what might 
appear to be the intention of the Legislature 
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in order to interpret such terms. If it be per¬ 
missible to speculate on the ground for the 
provision under O. 47, Buie 1, that one of the 
essential conditions must be that no appeal 
shall have been prefei’red, it seems to me that 
such giound is to be found in the fact that 
when after an appeal has been filed any new 
relevant matter is subsequently discovered, the 
aggrieved jmrty can avail himself of the pro- 
visions of O. 41, E. 27, so that there would be 
no need for a review; and if such matter be 
discovered after the appeal has been dismissed, 
that must be regarded as too late a stage. In 
this case the application for review was filed 
after the appeal had been filed at a time when 
it could not be predicted whether tlie applica¬ 
tion for the excuse of the delay would bo 
granted or not. There was therefore clearly no 
jurisdiction in the Court to entertain such an 
application. As remarked in 33 Bom. L. R. 378^ 
the question of the jurisdiction of a Court dc. 
pends on the state of facts when the ax^plication 
was made and not what occurs subsequently. 
It was obviously impossible to argue, when 
the review application was filed, that the ap¬ 
plication for excuse of delay was such as could 
not be granted and that, therefore, no appeal 
bad been preferred. It seems to me that for 
the purposes of o. 47, R. l, no distinction can 
be drawn between the presenting of a memo- 
randuin of an appeal and the preferi-ing of an 
appeal. Beyond what has been decided in 
7 Bom. 287^ it seems to me that the principle 
that where an apiieal has been preferred them 
should be no review should not be whittled 
down or qualihed in any way. The application 
therefore fails and the rule will be Recharged 
with costs. Opponent 1 being dead his name 
should be struck off. 

G.N. Application dismissed. 


A. l.'R. (32) 1945 Bombay 43 

N. J. Wadia and Rajadhyaksha JJ. 

Mabel Head — Plaintiff—Appellant 

V. 


Miss Kathleen G^iest and aTwther — 
Defendants 1 and 2 — Respondents. 

Second Appeal No. 1041 of 1941, Decided on 23rd 
February 1944, from decision of Assist. Judge, Jal- 
gaon, in Appeal No. 81 of 1940. 

Provident Funds Act (19 of 1925), Ss. 3 and 4— 
Dependent in existence — Still nomination in 
favour of non-dependent is valid. 

Section 4 clearly implies that a nomination may 
be made in favour of a person other than a depen¬ 
dent although such dependent may be in existence ; 
r40) 27 A.I.R. 1940 Cal. 896; (*29) 16 A. I. R. 1929 
Rang. 54 and (’36) 23 A. I. B. 1036 Oudh 32 (F.B.), 
Bef.; (’39) 26 A.I.R. 1939 Mad. 489, Foil. 

_ , [P 45 C 2] 

F. V. Dixit — for Appellant. 

C. K. Sliah — for Respondents. , 


N. J. Wadia J •—This is an appeal again.st 
a decision of the Assistant Judge of Jalgaon 
confinning a decree made by the Second Chxss 
Subordinate Judge of Bhusawal dismissing the 
appellant s suit. The appellant is the widow of 
one Walter Thomas Head who was an em¬ 
ployee of the G. I. P. Railway Company and 
who died on 9th December 1938. He was a 
contributor to the G. I. P. Railway Provident 
Fund which is governed by the Provident 
Funds Act, 19 of 1925. prior to his death, he 
had made a declaration to the effect that out 
of the amount standing to his credit in the 
provident fund, Es. 50 should be given to his 
wife, the plaintiff’, Rs. 5000 to defendant 2 who 
was his son, and the balance to defendant l 
who was his house-keeper. The plaintiff' brought 
the suit for a declaration that the nomination 
in favour of the two defendants was invalid 
and for an injunction to restrain them from 
drawing the amounts. She contended that de¬ 
fendant 2 was not the son of her husband by 
defendant l. Both the Courts have found that 
defendant l was the house-keeper and also the 
mistress of the deceased and that defendant 2 
was the son of the deceased by defendant i. 
The main contention of the appellant was that 
she was a dei)endent of the deceased as defined 
in S. 2 (c), Provident Funds Act, while defen¬ 
dants 1 and 2 were not deix?ndents but only 
nominees, and that under the provisions of the 
Act so long as the deceased left a*dependent, 
there could be no valid nomination in favour 
of persons who were not dependents. The trial 
Court overruled this contention and dismissed 
the suit, and that decree was confirmed in ap. 
I)eal by the Assistant Judge. 

The only question before us is whether 
under the Provident Funds Act, 19 of 1925, 
and the rules framed under it, there can be no 
valid nomination by a contributor to the 
provident fund of any pei*son other than a 
dependent so long as there is a dependent in 
existence. In support of this contention reUance 
is placed on S. 3, sub-s, (2), and S. 4 of the Act 
and R. 23, Provident Fund Rules of the G. I. P. 
Railway. Section 3 (l) provides that a com¬ 
pulsory deposit in any Government or Rail¬ 
way Provident Fund shall not in any way be 
capable of being assigned or charged and shall 
not be liable to attachment under any decree 
or order of a Court. Sub-section (2) provides 
that any sum standing to the credit of any 
subscriber to, or depositor in, any such fund 
at the time of his decease and payable under 
the rules of the fund to any dependent of the 
subscriber or depositor shall vest in the depen¬ 
dent. S^tion 4 (1) (a) provides that when the 
sum standing to the credit of a subscriber or 
depositor has become payable, the officer res¬ 
ponsible for its payment shall, if the subscriber 
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is dead, and if the sum or balance of it vests 
in a dependent under the provisions of S. 3, 
pay the same to the dependent or to any per- 

law to receive payment on 
his belialf; or (b) if the whole sum or balance, 
as the case may be, does not exceed five 
thousand rupees, pay the same, or any part 
thereof, which is not payable under cl. (a), to 
any person nominated to receive it under the 

rules of the fund. Section 5 (i) provides that 

“Subject to Ibe provisions of the Act, but other¬ 
wise notwithstandin'' anything contained in any law 
for the time being in force or any disposition, whe¬ 
ther testamentary or otherwise, by a subscriber to, or 

depositor in, a Government or Railway Provident Fund 

of the sum standing to his credit in the fund, or of 
any part thereof, any nomination, duly made in 
accordance with the rule.s of the fund, which pur¬ 
ports to confer upon any person the right to receive 
the whole or any part of such sum on the death of 
the subscriber or depositor, shall be deemed to confer 
such right absolutely, until such nomination is varied 
by another nomination made in like manner or is 
expressly cancelled by the subscriber ordepositor. . .” 

Rule 23 of the Provident Fund Rules of 
the Company provides that: 

“On the death of any member of the Fund whilst 
m the service of the railway, the Chief Accounts 
Officer shall (subject to the provisions in these rules 
and more particularly tlie provisions in R. 25) pjiy to 
bis executors or administrators or other lawful re¬ 
presentative the sum standing to the deceased mem¬ 
ber’s credit.” 

There are no express words in any of these 
provisions of the Act or the Rules to the 
effect that a subscriber to a provident fund 
cannot nominate a pei'son who is not a dei)en- 
dent so long as there is a dependent in exis- 
tence, and that any nomination in favour of 
a person who is not a dependent shall be in- 
valid if there is a dei^endent. In other Provi- 
dent Fund Rules, for instance, in the Bombay 
General Provident Fund Rules, there is a 
provision (r. 7 ) that 

“a subscriber shall, as soon as may be after joining 
the fund, send to the Account Officer, a nomination 
conferring on one or more persons the right to re 
wive the amount that may stand to his credit in the 
fund m the event of bis death before that amoont 
has become payable or having become payable has 
not been paid, provided that U, at the time of making 
the nomination, the subscriber has a family the 
nomination shall not be in favour of any person or 
persons other than the members of his family.” 

Asimilar provision exists in E. 5 of the Indian 
Civil Service Provident Fund Rules. Where 
therefore, the authorities framing the rules 
intended to make such a provision, they have 
done so expressly. The contention on behalf of 
the appellant is that the effect of s. 3 (2) is 
that if a subscriber leaves behind him a “de- 
liendent” the amount to the credit of the sub. 
scriber in the provident fund immediately 
vests in the dependent. But this contention 
ignores the words "and payable under the rules 
of the fund to any dependent of the subs¬ 
criber’' which occur in this sub.section, and 


the eftect of which seems to be that the 
amount to the credit of the subscriber in the 
provident fund would vest in the dependent 
only if the dependent was, under the rules, 
entitled to receive it, i. e., if there was no other 
person such as a nominee, with a better right 
to receive it. Section 5 which enables a sub¬ 
scriber to make a nomination does not contain 
any provision that a nomination cannot be 
made in favour of a j^erson who is not a 
dependent if there is a dependent in exis¬ 
tence. Clause (b) of sub-s, (i) of S. 4 does 
not, in our opinion, support the contention 
of the appellant that the claim of a nominee 
can be recognized only if there is no depen¬ 
dent to whom the sum would be payable 
under s. 4 ( 1 ) (a). Nor is there anything in 
the provisions of R. 23 which lends support to 
the appellant’s contention. That rule merely 
provides for the payment of the sum standing 
to the credit of a subscriber in his provident 
fund to his "executors or administrators or 
other lawful representative" and that direc- 
tion is expressly made subject to the provisions 
of the Rules and more particularly to the pro¬ 
visions of R. 25 : and R. 25 (b) (ii) provides 
that 

if a declaration made by the member in accordance 
with the provisions of the rules subsists, the amount 
standing to bis credit in the fund shall, subject to 
the other provisions of the rules, be payable in ac¬ 
cordance with such declaration.” 

In this connexion it is relevant to refer to 
the provisions of R. 8 W'hich in our opinion 
give some indication of the intention of the 
Legislature and the framers of the rules. Rule 8 
(a) provides for a contribution being made to 
the provident fund by the railway company 
equal to the subscriptions made by the mem¬ 
ber, and R. 8 (b) provides that in the provident 
fund account of each member any gi*atuity 
payable to the member before his retirement or 
on his death while in service shall be credited. 
The rule then goes on to say : 

In the event of his death while in service, the 
amount of such gratuity, if any, shall notwithstand- 
mg any nomination made by the subscriber be paid 
from the fund to his widow, and failing the widow 
to his dependent children, and failing them to the 
adopted (dependent) children, if any.” 

This provision seems to indicate that in the 
absence of it, the amount of the gratuity, like 
the rest of the Provident Fund, would have 
been payable to any pei’son nominated by the 
subscriber, even though that nominee might 
not be the widow or child or other dependent 
of the subscriber. If, under the provisions of 
Ss. 3 and 4 of the Act and R. 23, no nomina¬ 
tion in favour of a non-dependent could be 
made so long as there was a widow or a child 
or other dependent of the subscriber in exis¬ 
tence, this provision would have been unneces- 
sar>\ It is argued that the object of R. 8 (b) 
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was to make an exception in favour of only 
two classes of dependents, viz., the widow and 
the children, and not in favour of other persons 
who would be dependents within the meaning 
of S. 2 (c) of the Act, such as a husband, parent, 
minor brother, unmarried sister or a deceased 
son’s widow. If that had been the intention of 
E. 8 (b), one would have expected the rule to 
say that the amount should be payable to the 
widow or the dependent children, notwith¬ 
standing any nomination made by a subscriber 
in favour of any other dependents. 

The appellant has relied in supixirt of her 
contention on the decision of the Calcutta 
High Court in I.L.R. (l940) 1 cal. 476.‘ That 
was a case falling under the General Provident 
Fund (Bengal Services) Rules. A subscriber 
had validly nonoinated his wife as the bene, 
ficiary of his piovident fund. The wife pre. 
deceased the husband and there was no 
subsequent effective nomination. Upon the 
death of the subscriber, his three adult sons 
claimed to be solely entitled to the amount 
standing to the credit of the subscriber, to the 
exclusion of the adult married daughters on 
the ground that they were the only heirs of 
their mother, in whom the fund had vested 
absolutely, as the nominee. It was held by the 
Court that whatever might be the position if 
the rules stood by themselves, as the rights of 
nominees, which included rights of nominees’ 
representatives, were expressly postponed, by 
s. 4 of the Act, to the rights of dependents, 
the married daughters were entitled to share 
equally with the sons of the subscriber. The 
decision was that of a single Judge, who inter¬ 
preted S. 4 to mean that the amount standing 
to a subscriber’s credit should be paid to his 
dependent in the first instance, or to his 
nominee, and that the rule only permitted the 
nominee to receive any sum or balance which 
was not payable under cl. (a), i. e., to a de- 
pendent. A different view was taken by a 
division bench of the Rangoon High Court in 
C Bang. 682 .^ In that case a Burman Buddhist, 
who was an employee of the Burma Railways 
and a subscriber to the Railway Provident 
Fund, nominated his sister to receive the pro¬ 
vident fund amount on his death. It was held 
that the nomination was valid even though it 
was prohibited by the personal law of the 
parties. 

The view which wo are taking in this case 
that there is nothing in the provisions of S. 3, 
Bub-8. (2) of the Act, which necessarily implies 
that there can be no valid nomination of a 

1. (’40) 27 A.I.R. 1940 Cal. 895 :1. L. B. (1940) 1 

Cal. 476 I 190 I. C. 310, Nidhosadan Mokherji v. 

Smt. Bibha Batee Debi. 

2. (’29) 16 A.I.B. 1929 Rang. 64: 6 Rang. 682 : 115 

I.C. 909, Ma Kyway v. Ma Mi Lay. 


non-dependent if there is a dependent in exis. 
fence, is supported by the remarks of King C. J. 
in 11 Luck. 611^ at p. 638 that the provision in 
s. 3, sub-s. (2), api>ears to contemplate pri¬ 
marily a case where no nomination has been 
made by the depositor. In A. I. R. 1939 Mad. 
489* there was a contest between a woman who 
claimed the provident fund amount of a 
depositer on his death as his widow, and the 
depositor’s son. It was found that she had not 
been legally married to the depositor. She had 
been nominated by the depositor as the person 
entitled to receive the amount. It was held 
that she was entitled to receive the amount in 
preference to the son of the depositor. It was 
a clear case in which a non-dependent who 
had been nominated by the depositor was held 
entitled to the amount in preference to the son 
who was a dependent within the meaning of 
the Act. The trial Court had decreed the suit 
in favour of the son on the ground that he 
was a dependent within the meaning of s. 2 
of the Act, and the nomination in favour of 
the mistress must be treated as an unlawful 
nomination. In overruling this contention, 
Burn J. observed (p. 490) : 

“We are unable to find any provision in the Pro¬ 
vident Funds Act, which says that only a dependent 
may be lawfully nominated. On the contrary, we 
think that S. 4, Provident Funds Act, clearly implies 
that a nomination may be made in favour of a 
person other than a dependent.” 

We agree with respect with this view andj 
hold that the decision of the Courts below isj 
correct. The appeal is dismissed with costs. 

R.K. Appeal dismissed. 

3. (’36) 23 A.I.R. 1936 Oudb 32 : 11 Luck. 611:159 
I.C. 596 (F.B.), Mohammad Naim v. Mt. Munim- 
un-nissa. 

4, (’39) 26 A.I.R. 1939 Mad. 489 : 184 I. C. 812, 
Laksbmamma v. Subramanyam. 
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Govind Eangacharya and others — 
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First Appeal No. 4 of 1941, Decided on 13th Octo¬ 
ber 1943, from decision of First Class Sub-Judge, 
Bijapur, in Suit No. 162 of 1939. 

Civil P. C. (1908), S. 11—Court of competent 
jurisdiction — Plaintiff cannot evade bar of res 
judicata by joinder of several causes of action 
against the same defendants in subsequent suit. 


It is true that ordinarily the decision of an issue 
in a Court of lower pecuniary jurisdiction will not 
operate as res judicata in a subsequent suit filed in a 
Court of superior jurisdiction and triable only by 
gucb Court. But it is not open to a plaintiff to evade 
the bar of res judicata by joining several causes of 
action against the same defendant or defendants in 
a subsequent suit instituted in a Court of higher 
pecuniary jurisdiction. Where a decision has been 
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given by a competent Court in a previous suit, re¬ 
garding part of the claim in the subsequent suit, and 
between the same parties, then so much of theclaim, 
which is common to the two suits, should be excluded 
from the subsequent suit as barred by the principles 
of res judicata : Case law relied on. [P 49 C 1. 2] 

11. C. Coi/ajee. G. R. Madbhavi and K. R. Bcn- 
geri — for Appellant. 

V. H.Gumaste, N. S. Deshpande. S. R.Parulehar 
and S. G. Paticardlian —for Res^jondents 1, 2, 
3 and 4, and 5, respectively. 

Weston J. — The subject-matter of this 
litigation is agricultural land being six survey 
numbers, one in village Agarkhed in the Bija- 
pur District, one in village Nandgaon in the 
Belgaum District, three in village Satti also 
in the Belgaum District, and one in village 
Kupwacl in the Dharwar District. Although 


A. I. R. 

in the view we take this litigation falls to be 
decided upon a comparatively narrow point, 
a description of the complicated facts and 
history is necessary. We are indebted to Mr. 
Coyajee, who has argued the appeal for the 
appellant-plaintiff, for the very clear manner 
in which the facts and history have been 
placed before ns. It is not now disputed that 
the six suit lands, which we understand are 
jat inam lands, certain other lands in British 
India, lands in Mudhol and Jamkhandi States, 
and inam villages in Mysore State were the 
ancestral property of one Vasudevacharya, 
who died some time before 1853 A. D. The 
family tree of the descendants of Vasudeva¬ 
charya is as follows: 
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VASUDEVACHARYA = VENKUBAI 


(died before 1853) 


(died 1878) 


Gui-acharyu = 
(predeceased 
Vasudevacharya) 


Rukminibai alias 
Savitribai 
(deceased, date not 
known) 


Kristacharva 
(died 1874) 


« 

Hayagriva deceased 
(date not known) 


(1) Giribai alias 

Gangabai 
(died 1927) 

(2) Yamunabai 


Narasinhacharya 

(predeceased 

Vasudevacharya) 


Rangacbarya = Tanabai 

(deft. 2) 


(alleged to have been 
^ , adopted by Giribai in 

Subanacharya 1899. died 1906) 

(adopted in 1920, not heard of for 

some years, original deft. 8 but struck out as service Govind (deft. 1) (alleged 

impossible) lo be adopted by Tanabai in 1926). 


Subawa 
(deceased, 
date not 
known) 


Whether there was partition between the 
branches of Kristacharya and Hayagriva is 
one of the matters in dispute in the present 
litigation. The present plaintiff is Shamaji, 
the son of one Narayan or Naro Gopal Kul- 
karni of Satti village who was the clerk or 
agent of the family of one Girimallappa, whose 
heirs are defendants 5, 6 and 7. In the year 
1891 Hayagriva purported to sell to Girimal¬ 
lappa the three Satti survey numbers and 
certain other lands not now in suit. According 
to the plaintift this sale was benami for the 
benefit of Naro Kulkarni. In the year 1898 
three suits Nos. 494. 495 and 496 of that year 
were instituted by Shivappa. the brother of 
Girimallappa {then deceased) in the Court of 
the Second Class Subordinate Judge, Athni, 
on the sale deed of 1891, seeking possession of 
the lands conveyed. The defendants in the 
suits were Giribai, Naro Kulkarni and certain 
tenants. Naro was joined as a sub-mortgagee 
from Venkubai, and it was averred by Shiv- 
appa that in th^ year 1895 Giribai had obtain¬ 
ed a decree for possession against Naro. Naro 
did not appear in the 1898 suits. The conten- 
tions of Giribai were that Hayagriva had no 
right to sell as he had separated from his grand¬ 
father Vasudevacharya and had been given 
separate proi>erty in Mysore State, that the 
suit property had come to Kristacharya, and 
that after his death to Giribai. The trial Court 


found that Guracharya died separate from his 
father, and on Vasudevacharya’s deatli his 
estate including the suit lands was enjoyed by 
Kristacharya, and after Kristacharya’s death 
by Giribai, and that Giribai was “in adverse 
possession in her own proprietary right” for 
more than twelve yeare before the suits were 
filed. The trial Court dismissed the suits ac¬ 
cordingly. Appeals were preferred by Shiv¬ 
appa to the District Court, and the judgment 
of Mr. Gloster, District Judge (Ex. 101) shows 
that Suit No. 494 related to land at Sanadi 
which is not now in suit, while suits Nos. 495 
and 496 related to the Satti lands in suit. The 
District Judge held on the evidence that no 
partition had taken place in the family of 
Vasudevacharya. but that the three Satti lands 
had been held adversely by Giribai for more 
than twelve years. He therefore dismissed the 
appeals relating to the Satti lands, but allowed 
Shivappa a decree for possession of the Sanadi 
land. A second appeal to this Court was dis¬ 
missed. 

On 7th April 1915, Hayagriva executed a 
sale deed in favour of Naro Kulkarni purport¬ 
ing to convey all the sis lands now in suit for 
a consideration of Rs. 1500, of which Rs. 1000 
was stated to be paid. The deed (ex. Ill) re¬ 
cites that the lands were in the possession of 
Giribai “for the purpose of potgi (maintenance), 
etc.” and Hayagriva undertook to make sepa- 
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rate arrangements for her potgi, and to obtain 
and deliver possession to Naro Kulkanii, when 
the balance of Rs. 600 was to be paid. The 
document proceeds: 

“In case I do not do as said above, you are to take 
possession of the said lands after the death of the 
said Giribai.... In case the said lands come to your 
possession after the death of Giribai, the 500 rupees 
are not to be paid.” 

On 5th May 1916, Naro Kulkami obtained 
from Giribai two deeds. The first, a sale deed, 
conveyed the three Satti lands for a considera- 
tion of Es. 1500. The deed recites : 

“I have received the said sum of Rs. 1500 through 
the Poona Bank, Hubli. The said lands are in my 
enjoyment for a long time adversely, and thus I have 
become the owner thereof.” 

The second deed was a relinquishment of the 

three lands at Nandgaon, Kupwad and Agar- 

khed, and it recites that Giribai has already 

received Rs. 600 in lieu of her maintenance 

rights and she, therefore, relinquishes her inte- 

rests in the lands, which have been sold by 

Hayagriva to Naro. The document states that 

“they (the lands) are in my possession and enjoy¬ 
ment on account of my potgi (maintenance) from the 
family of my husband and these lands have been sold 
to you by Hayagrivacharya bin Gurucharya Garlpad, 
my husband’s undivided nephew, and thereby you 
have become owner thereof.” 

These two documents also mention that Giri- 
bai has become old and wishes to go on pil¬ 
grimage. In the year 1908, however, Giribai 
had already sold the Kupwad laud to the pre- 
sent defendants 3 and 4, and must have given 
possession to defendants 3 and 4, for in the 
year 1920 the four sons of Naro filed a suit 
Ko. 64 of 1920, in the (Dourt of the Second Class 
Subordinate Judge, Tasgaon, to recover pos¬ 
session of the Kupwad land from the present 
defendants 3 and 4 and a tenant. It was held, 
and the findings were confirmed in appeal, 
that Giribai’s possession after her husband’s 
death was adverse to Hayagriva, and that this 
adverse possession had ripened into the 'statu¬ 
tory title” of the defendants, and the suit was 
therefore dismissed. Mr. Coyajee in the course 
of his arguments has stated that he does not 
wish to press the appeal so far as the Kupwad 
land is concerned. It is claimed that posses¬ 
sion of the other five suit lands was obtained 
by Naro either in 1915 or, at least, in 1916 
following the documents executed by Giribai 
in Naro’s favour, but, in view of the two suits 
next referred to, it would appear that this 
claim to pc^session by Naro must be confined 
to the Satti lands only. 

In 1916 Naro filed a suit No. 92 of 1916, in 
the Court of the Second Class Subordinate 
Judge. Bijapur, against Tanabai, the adop¬ 
tive mother of the present defendant l. By 
this suit Naro sought possession of the Agar- 
khed land. Naro denied the adoption of Ranga- 
charya by Giribai, and Tanabai resisted the 
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suit on the ground of separation by Hayagriva 
from the family of Vasudevacharya, on the 
ground that Giribai s title by adverse ix)sse 9 - 
siou had been upheld in the litigation of 1898, on 
the ground that the documents taken by Naro 
from Giribai had been taken from her in her 
extreme old age, and on the ground that Giri- 
bai had no right to alienate the land. Evidence 
was recorded in the case, but Naro, upon re- 
fusal of an application for adjournment did 
not appear further. The Suboi’dinate Judge 
purported to decide the suit on its merits and 
held that Giribai had acquired title by advet“se 
possession, that there was no evidence to show 
that Hayagriva, through whom it apj^ears that 
Naro was then claiming, had any title to the 
property, and that therefore the i^laintifi Naro 
was not entitled to possession. In 1924 Sharaaji, 
the present plaintiff, filed a suit No. 270 of that 
year, in the Court of the Second Class Subor¬ 
dinate Judge, Athni, for i)ossession of the 
Nandgaon land against Tanabai, claiming 
that this land had been assigned to Giribai 
for her maintenance, but that Giribai had 
given up her claim to this land for a consi- 
deration of Rs. 600 and had passed a deed of 
release in favour of Naro in 1916. Brothers of 
Shamaji were joined as defendants. (3onten. 
tions similar to those raised in suit No. 92 of 
1916 were raised by Tanabai who was defen¬ 
dant 1 , and it was held that Hayagriva was 
not the owner of the land, that Giribai had 
not a life interest, nor was she in possession 
as owner, and that the plaintiff had no title 
to the property. The suit accordingly was 
dismissed. 

In 1928 Govindacharya, the present defen- 
dant 1, filed suit No. 57 of 1928 also in the Athni 
Court. The judgment in that suit (Ex. 198) 
shews that this suit related to the three Satti 
lands. By the suit Govindacharya claimed 
possession from the four sons of Naro Kul- 
karni on the basis of his adoption by Tanabai 
to Hangacharya, the adopted son of Krista- 
charya. He claimed that Hayagriva had never 
any interest in the suit lands, and that Giribai 
was not competent to alienate them. The then 
defendants contended that Kristacharya had 
died in union with Hayagi4va, that Giribai 
had been in possession as owner until she sold 
the lands to Naro Kulkarni, and that Giribai 
had become owner by adverse possession after 
the death of her husband. They also disputed 
the adoptions of Rangacharya and the then 
plaintiff Govindacharya, and raised. conten- 
tions as to limitation, res judicata and estop¬ 
pel by reason of the decisions in the suits of 
1898. It was held : (1) That Kristacharya died 
separate in estate from Hayagriva, (2) That 
Kristacharya was the owner of the suit lands, 

(3) That the adoptions of Rangacharya and 
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Govindachaiya T\ere proved, ( 4 ) That Giribai 
had not become owner of the suit lands by 
adverse ixjssession and ( 5 ) That Govinda- 
charya was entitled to ix)ssession. We under¬ 
stand tliat these findings were upheld in appeal. 
It is admitted that in execution proceedings 
following the decree Govindacharya obtained 
]X)5se3sion of the Satti lands. There was also 
litigation in the Athni Court and in the Courts 
of Jamkhandi and JIudhol States regarding 
other property of Vasudevacharya’s family. 
As long ago as 1837 Giribai, with Rangachaiya 
afterwards joined as co.plaintiff, filed a suit hi 
the jMudhol Court against Hayagriva and 
others for iX)sses3ion of certain land in that 
State, and it was then held on Giribai’s plea 
that Kristacharya and Hayagriva were sepa- 
rate, and Giribai and Rangacharya were al¬ 
lowed a decree for ixjssession of certain of the 
lands claimed by them, the claim being rejected 
in resiiect of other lands which were found to 
be in the actual ixDssession of Hayagriva. The 
decision was not given until the year 1902 . 
This decision was largely relied upon by the 
Subordinate Judge, Athni, for his decision in 
suit No. 57 of 192S, when it was also held that 
the final decrees in the suits of 1898 were not 
binding upon Rangacharya or upon his adop¬ 
ted son Govindacharya. 

Coming now to the present suit, which w’as 
filed in March 1939, plaintiff Shamaji, who 
W’as plaintiff in suit No. 270 of 1924, a co¬ 
plaintiff in suit NO. 64 of 1920 and defendant 4 
in suit NO. 57 of 1928, has based his title upon 
the same grounds as it was sought to be based 
in these earlier suits. He denies the adoption 
of Rangacharya and Govindacharya, and 
claims that no partition took place in the 
family of Vasudevacharj’a. In case partition 
is held proved, he claims title from Giribai, 
and assuming she had a life interest only, on 
her death in 1927 he claims title on the earlier 
sale from Hayagriva. Mr. Coyajee summarises 
his claim under four headings : ( 1 ) Title from 
Hayagriva on the basis of the sale-deed of 
1891 to Girimallappa. This is in respect of the 
Satti lands only. ( 2 ) Title from Hayagriva 
on the basis of the sale-deed of 1915 in respect 
of all the suit lands. (3) Title from Giribai on 
the sale-deed (Satti lands) and relinquishment 
deed (other lands) of 1916. ( 4 ) Assuming plain¬ 
tiff acquired no title from Giribai, yet on her 
death in 1927, Hayagriva acquired title as 
reversioner, and vmder s. 43, T. P. Act, 1882 , 
plaintiff s title under the sale-deeds from 
Hayagriva ripened into fuU title. Plaintiff 
alleges his cause of action to have arisen in 
1930 when “the defendants dispossessed the 
plaintiff' unlawfully.” 

Defendant l, the principal contending de- 
fendant, claims separation by Guracharya. 


He claims that Kristacharya enjoyed the suit 
property as his separate property from the 
year 1854, that Giribai had a life estate until 
her adoption of Rangacharya in 1899, that 
Rangachaiya then held the property until his 
death in 1906, and that his widow Tanabai 
(defendant 2 ) then had a life estate until her 
adoption of defendant 1 in 1925. He challenges 
the deeds upon which the plaintiff bases his 
title and claims that the suit is barred by res 
judicata and estoppel by reason of the several 
earlier suite. Defendant 2 supports the conten- 
tions of defendant 1. Defendants 3 and 4 claim 
inter alia that the suit as against them in 
respect of the Kupwad land is barred by res 
judicata by reason of the decision in suit No. 
64 of 1920 in the Tasgaon Court. As already 
stated, the claim against defendants 3 and 4 
has been given up in argument by Mr. Coyajee. 
Defendants 5 and 6 deny the alleged benarai 
nature of the sale-deed of 1891 and claim that 
as against them the point is concluded by the 
decision in a Suit No. 69 of 1915, in the Athni 
Court, relating to certain lands in Sanadi. 
The trial Court held against the defendants on 
their plea of res judicata, but decided that, as 
alleged by defendants 1 and 2, Kristachaiya 
and Hayagriva were separate; that Hayagriva 
had no interest in the suit property; that the 
adoptions of Rangachary’a and Govindacharya 
were proved; and that the sale of 1891 was not 
benami in favour of Girimallappa. On the 
question of limitation it held that Suit No. 57 
of 1928 of the Athni Court in respect of the 
Satti lands “extinguished” plaintiff’s title in 
respect of these lands, and that the suit as 
regards the other lands was barred by hmita- 
tion. The suit therefore was dismissed with 
costs. 

As already stated. Mr. Coyajee in the course 
of his arguments gave up the claim to the 
Kupw’ad land. In respect of the Agarkhed and 
Nandgaon lands the relinquishment deed and 
also the sale-deed of 1915 show that Giribai 
did not claim more than that she w’as holding 
the lands for her maintenance. It is clear that 
the dispossession in 1930set upas the plaintiff’s 
cause of action was dispossession of the Satti 
lands and not dispossession of the Agarkhed 
and Nandgaon lands. In 1916 Naro, the father 
of the plaintiff, failed to obtain possession of 
the Agarkhed land and in 1924 the present 
plaintiff failed to obtain possession of the 
Nandgaon land. Both suits were against Tana¬ 
bai, the present defendant 2, the adoptive mother 
of defendant 1 , and were not against Giribai. 
Clearly the present suit filed in the year 1989 
must fail in respect of these two lands on the 
ground of limitation alone, and at a later stage 
of his ailment Mr. Coyajee stated that he 
also gave up his claims to the Agarkhed and 
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Kandgaon lands. The learned Subordinate 
Judge decided the issue of res judicata against 
the defendants on the ground that s. n, Civil 
P. C., 1908, requires that the Court which de¬ 
cided the suit pleaded as res judicata must 
have been a Court competent to try the sub¬ 
sequent suit, and the Courts which tried Suits 
Nos. 64 of 1920, 92 of 1916, 270 of 1924 and 57 
of 1928 were aU Courts of Second Class Sub¬ 
ordinate Judges, while the present suit valued 
in the aggregate at more than Rs. 5000 is tri¬ 
able exclusively by a First Class Subordinate 
Judge. It is true that ordinarily the decision 
of an issue in a Court of lower pecuniary 
jurisdiction will not operate as res judicata in 
a subsequent suit filed in a Court of superior 
jurisdiction and triable only by such Court. 
As was said by the Privy Council in 11 Cal. 
301^ (p. 309) : 

"If this oonstrnction of the law were not adopted, 
the lowest Coart in India might determine finally, 
and without appeal to the ^h Court, the title to 
the greatest estate in the Indian Empire." 

We think that the present is one of those 
exceptional cases to which this rule will not 
apply. Apart from the fact that, as we under¬ 
stand, the decisions in all former suits were 
carried in appeal to this Court, the present is 
not an instance where defendants seek to rely 
upon a finding ^ven in respect of a particular 
issue in an earher suit, but is one where more 
than one set of defendants, having succeeded 
in properly constituted suits, now because of 
amalgamation by plaintiff of causes of action 
find themselves called upon to defend their 
titles against precisely the same attacks which 
failed in the earlier htigations. We can see no 
reason why this should be allowed. The pre¬ 
sent, moreover, is not merely a case of amal¬ 
gamation, for by subsequent abandonment the 
subject-matter now in dispute is reduced to the 
three Satti lands which are identical with the 
subject-matter of Suit No. 67 of 1928, and the 
present appellant now seeks to succeed {gainst 
the same parties and upon the same conten¬ 
tions as were impleaded and raised in the 
earlier suit. Turning to authority, there ap. 
pears to be no reported case of this Court 


two suits, should be excluded from the subse¬ 
quent suit as barred by the principle of res 
judicata. We may refer to 28 cal. 78,^ to ob¬ 
servations in 17 Lah. 20,® to 50 ALL. 306 * to 
A. I. B. 1932 cal. 162,** and to A. I. R. 1924 ALL. 
849.® We consider, therefore, that the claim to 
the Satti lands is barred by the decision upon 
the identical claim made to these lands in Suit 
No. 57 of 1928, that the plaintiff-appellant must 
fail, and that this appeal must bo dismissed 
with costs. 

R K- _ Appeal dismissed. 

2. (’01) 28 Cal. 78, Bhugwanbutti Chowdhrani v. 
Forbes. 

3. (’35) 22 A.I.R. 1935 Lah. 391 : 17 Lah. 20 : 161 
I.C. 369, luder Singh v. Mian Singh. 

4. (’28) 15 A.I.R. 1928 All. 714:50 All. 306:113 I.C. 
745, Tamiz-un-nissa Bibi v. Muhammad Husain. 

5. (’32) 19 A.I.R. 1932 Cal. 162 : 136 I. C. 604, 
Priyanath v. Kalicharan. 

6. (’24) 11 A.I.R. 1924 All. 849 :83 I. C. 969, 
Mangan Lai v. G. I. P. Railway Co. 
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Stone C. J. and Divatia J. 

Banchhodlalji Ooswami — Claimant _ 

Appellant 

V. 

Acquisition Officer, Ahmedabad _ 

Respondent, 

First Appeal No. 387 of 1941, Decided on 13th 
January 1944, from decision of Joint Judge, Ahmeda¬ 
bad, in Compensation Case No. 67 of 1940. 

(a) Land Acquisition Act (1894), S. 9— Notice 
by registered post — Service though not per¬ 
sonal but on clerk is sufficient. 

A service of notice under S. 9 by registered post on 
the person interested is sufficient though served on 
bis clerk. It need not be served personally. 

[P 50 C 1, 2] 

(b) Land Acquisition Act (1894), S. 25-.Suffi- 
cient reason — Good faith and absence of negli¬ 
gence on part of claimant — Agent on whom 
notice served dismissed — Claimant held had 
sufficient reason. 

There cannot be any hard and fast definition of 
"sufficient reason". It is to be gathered from the 
facts of each case. No doubt in law the notice which 
came into the bands of the agent may be regarded 
as having been served upon the claimant himself, 
when the agent is the constituted attorney of the 
claimant. But where the fact that agent was dis¬ 


covering the point. There are several decisiouf 
of the other High Courts where it has beer 
held tihat it is not open to a plaintiff to evad( 
the bar of res judicata by joining several causes 
of wtion against the same defendant or de. 
rendante in a subsequent suit instituted in s 
Ck)urt of higher pecuniary jurisdiction. It has 
also been held that where a decision has beer 
given by a competent Court in a previous suit 
regarding part of the claim in the subsequenl 
suit, and between the same parties, then sc 
much of the claim, which is common to th€ 

1. (’85) 11 Cal. 301:12 I. A. 28 (P.O.), Ron Bahadvu 
Smgb V. Mt. Lucbo Koer 
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missed on account of mismanagement has not been 
disproved, it is not improbable that the claimant was 
not aware of the receipt of the notice by the agent 
and that the proceedings before the Collector took 
place without the knowledge of the claimant. That 
would be sufficient reason as there is good faith and 
absence of negligence on the part of the claimant. 

These two—good faith and absence of negligence_are 

the two important ingredients in "sufficient reason". 

(P 51 C 1, 2] 

R. M. Shah — for Appellant. 

B. Q. Bao, Government Pleader—tot Respondent. 

Stone C. J. — This is an appeal from the 
decision of the Joint Judge of Ahmedabad. 
The claimant Goswami Banchhodlalji was the 
owner of a piece of land let out to charcoal 
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dealers and the municipality required upwards 
of 590 square yards of it for road widening. 
Accordingly the requisite notice under S. 4, 
Land Acquisition Act. 1694, was duly issued on 
7th July 1936, by publication in the “Bombay 
Government Gazette.” The next step was this: 
on or about 3lst May 1938, a notice under S. 9 
of the Act was sent by registered post to the 
claimant so that he could make his claim for 
compensation. The claimant is a religious head 
and guru and he does not deal himself with 
business affairs, but has a manager for that 
purpose. The notice sent to the claimant by 
registered post was addressed to him at his 
residence where the receipt for it was signed 
by his clerk, who passed on the notice to the 
claimant’s manager. In the circumstances to 
which I shall presently refer, no step was 
taken upon that notice, and in effect the time 
ran out and the claimant-appellant’s claim 
for comi)ensation went by default. 

Mr. E. M. Shah for the claimant-appellant 
has raised two points: first it is said that the 
notice under s. 9 was not properly served, and 
secondly, if we should determine that its ser- 
vice was validly effected, then that under 
S. 25 sufficient reason is shown in tlie circum- 
stances of the case why the claimant-appellant 
omitted to make his claim, and that accord¬ 
ingly he is entitled to the larger sum of com- 
pensation found by the learned Judge in the 
Court below. This larger sum he would not be 
entitled to under s, 25 unless he can show 
“sufficient reason” for his omission. With 
regard to the first question, it is S. 45 of the 
Act which provides for service. In substance 
that section provides for personal service when¬ 
ever it may be practicable, or under sub-s. (3) 
where a person cannot be found, the service 
may be effected either by msdiing it upon an 
adiilt member of his family residing with him, 
or by fixing a copy on the outer door of the 
house in which the person therein named ordi- 
narily dwells or carries on business, or by fix¬ 
ing a copy thereof in some conspicuous place 
in the office of the officer aforesaid or of the 
Collector or in the court-house, and also in 
some conspicuous part of the land to be ac¬ 
quired. Then follows a proviso which is as 
follows: 

'‘Provided that, if the Collector or Judge shall so 
direct, a notice may be sent by post, in a letter ad¬ 
dressed to the person named therein at his last 
• known residence, address or place of business and 
registered under Part 3 of the Indian Post Office Act, 
1866, and service of it may be proved by the produc¬ 
tion of the addressee’s receipt.” 

Mr. Shah does not contend that this proviso 
only operates upon sub-s. (3), that is to say, 
where a person cannot be found, and we do 
not decide this point. What is said is that ser¬ 
vice by post must also be pei-sonal, that is to 


say, the registered letter must be delivered 
into the hands of the addressee. Mr. Shah does 
not rely upon any provision in the Post Office 
Act of 1866, now repealed and consolidated by 
the Act of 1898, nor upon any of the regula- 
tions of the Post Office made thereunder. It 
is simply said that the registered letter must 
be personally delivered, because sub-ss. (l) 
and (2) of S. 45 contemplate personal service 
whenever it is practicable, and at the end of 
the proviso, which I have mentioned above, 
there are the words: “and service of it may be 
proved by the production of the addressee’s 
receipt.” But, this proviso is not mandatory : 
it is only a method by which service may be 
proved, and in my judgment, the learned 
Judge in the Court below was right on this 
point, that is to say, that service of the notice 
was validly effected. That raises the second 
question. The claimant-appellant has filed an 
affidavit, and there has been no attempt to 
apply to cross-examine him upon it. That evi¬ 
dence stands uncontroverted and is as follows: 
The appellant is the head of a religious order 
and the deity is worshipped and offerings are 
made to it, which occupy the whole of the 
day, beginning from early morning right up to 
the evening. During this period the claimant- 
appellant has to remain in the service of the 
deity and cannot even touch things that are 
not washed, nor touch persons who have not 
taken a bath and put on washed clothes. Fur¬ 
ther on in his affidavit he says this: 

"Tbe claimant does not mind the management 
of the estate nor other things connected with the 
management of the temple. These things are being 
managed and looked after by his staff. The claimant 
is not aware of any notice under S. 9, Land Acquisi¬ 
tion Act, being served upon him.” 

Then having stated that he had a manager 
called Ambalal, he continues as follows: 

"Tho said manager never brought to my notice 
the matter about acquisition, and never consulted 
me about the proceedings before the Land Acquisi¬ 
tion Officer. No other person than the manager is 
authorised to receive any notice on my behalf ..... 
It was because my then manager never brought to 
my notice any service of the notice under S. 9 and 
as the then manager Ambalal looked after Court 
work, that I could not be present.” 

There is also the oral testimony of the clerk. 
He says that the former manager was Amba¬ 
lal, that he was dismissed for mismanagement 
and he does not know where Ambalal now is, 
and he further says: 

“I have signed it (the postal acknowledgment) 
for the Goswami. I passed on the notice that came 
along with it to the manager.” 

The claimant-appellant is in effect a person 
under a disability so far as secular and busi¬ 
ness affairs are concerned, and it is not sug¬ 
gested that by any default or neglect on his 
part that the arrangement he made for the 
management of his affiairs broke down. In my 
judgment the reasons for the appellant’s omis- 
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Sion to make a claim for compensation ix)int 
to inadvertence beyond his control, and, in my 
opinion, be has shown sufficient reason within 
the mining of s. 25. In my judgment, the 
learned Judge in the Court below took a too 
narrow view of this part of the case. He seems 
to have questioned the veracity of the affida- 
vit and the evidence of the claimant-api)el- 

lant s clerk, for after examining the evidence 
he says this: 

u know under what circumstances the 

karbhan did not take further action by way of mak- 
mg a claim before the Land Acquisition Officer It 
was suggested that one Arabalal was the then kar- 
bhari of the Goswami and that he was relieved of 
ms duties because of his mismanagement. The clerk 
aU^es that he does not know where Ambalal now 
IS. It IS not known whether the above aUegations are 
true. Even conceding for a moment that they are 
tr^ we cannot be justified in saying that there was 
sufficient i^ison for the okimant’s omission to make 
a claim before the I*and Acquisition Officer. Even if 
we accede for a moment that this was due to the 
negligence of the claimant’s karbhari, the claimant 
cannot take advantage of the same and say that the 
omission was justified on that account.” 

But it is to be obseiwed that the clerk was 
not even cross-examined upon this part of his 
evidence, that is to say, with regard to the 
dismissal of the manager for mismanagement, 
or upon the fact that the clerk did not know 
where the late manager now is, and no at- 
tempt was made to cross-examine the elaim- 
ant-appeUant upon his affidavit which stands 
wholly uncontroverted. The appeal wUl accord¬ 
ingly be allowed and an order will be made 
that the claimant-appellant is entitled to re¬ 
cover the sum of Rs. 6216-14-0. With regard to 
costs, the claimant-appellant is claiming an 
indulgence which we have granted in the 
special circumstances on the ground of inad¬ 
vertence, arising from his secular disability, 
and the proper order as to costs will be that 
there will be no order as to costs either of this 
appeal or in the Court below. 

Dlvatia J, — I agree. With regard to the 
first point urged by Mr. Shah, I think that 
there is no substance in it, and I agree with 
the reasons given by my Lord the Chief 
Justice. On the second point it appears to me 
that the learned Judge below has not taken a 
correct^view in applying the words “sufficient 
reason to the facts of the present case. There 
cannot he any hard and fast definition of “suffi. 
cient reason." It is to be gathered from the facts 
of each ca». In the present case the statement 
of the clerk that Ambalal was relieved because 
of his mismanagement and also the statement 
of the claimant himself in his affidavit that 
Ambalal never brought to his notice the mat- 
ter about acquisition remain uncontradicted. 

|It is true that in law the notice which came 
into the hands of Ambalal may be regarded as 
lhaving been served upon the claimant himself 
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because Ambalal appears to be the constituted 
attorney of the claimant, and if Ambalal hadl 
all along remained in service till these pro. 
codings, it would have been correct to say 
that the claimant himself was bound bv the 
receipt of the notice by Ambalal. But the fact 
that Ambalal was dismissed on account of 
mismanagement having not been disproved 
It 13 not improbable that the claimant was not 
aware of the receipt of this notice bv Ambalal 
and that the proceedings before the Collector 
took place without the knowledge of the claim¬ 
ant. That would, in my opinion, be sufficient 
reason if there was good faith and absence of 
negligence on the part of the claimant. These 

two—good faith and absence of negligence_ 

are the two important ingredients in “suffici- 

doubt, in my opinion,I 
that there was good faith on the part of the 

claimant. He had already appeared through a 
pleader in the initial proceedings of the pre¬ 
sent acquisition when the first notice was is¬ 
sued under the Land Acquisition Act, and 
them was no reason at all why in his own iu- 
ter^t he would not have appeared before the 
Collector if he was aware of the notice given 
to him under S.9. So also there is no evidence 
whatever to show that there was negligence 
That would have been so, if it hod been shown 
that there were circumstances from which it 
could be inferred that he was aware of the 
receipt of the notice by Ambalal, but no such 
circumstances can be disclosed from the ovi 
dence on the record. I think, therefore, that 
there is nothing to show that the claimant was 
negligent. That ^ing so, in my opinion, the 
claimant had sufficient reason for not appear, 
ing before the Collector within the meaning of 
that expression in s. 25, Land Acquisition Act 
and I think the learned Judge below was not 
correct in saying that in the circumstances 
appearing on the evidence the receipt of notice 
by Ambalal must be regarded as equivalent to 
Its re^ipt by the claimant. I hold therefore that 
the claimant would be entitled to receive the 
amount which in the opinion of the learned 
Joint Judge he would but for his case falling 
under s. 25 of the Act. I therefore agree with 

the final order proposed by my Lord the Chief 
Justice. 

Order accordingly. 

A, I. R. (32) 1948 Bombay 81 

Stone C. J. and Divatia J. 

Lallubhai Motiram and another — 

Defendants 1 and 2 —. Appellants 

v. 

Laxmishankar Ambalal — Plaintiff _ 

First Appeals Nos, 41C and 418 offgif^D^fdld 
on 3rd January 1944. from decision of Dist. Judge 
Eaira at Nadiad, m Suit No. 5 of 1939, ^ ' 
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Copyright—Infringement of—Picture of deity 
—Test for detecting piracy is whether mistakes 
and deviations have been reproduced. 

Whore a deity’s picture as published by a person 
is no slavish copy of the idol but is rather that per¬ 
son's conception of an idea inspired by having seen 
the idol it is an original work containing skill and 
artistic merit and the publisher gets a copyright in 
such picture. In all oases of this nature, there is no 
better way of detecting the piracy in an alleged in¬ 
fringing work than by making a careful examination 
of it to see whether any of the deviations and mis¬ 
takes which artistic licence permits in the original 
have been reproduced into the alleged infringing 
copy. [P 63 C 1] 

0. £. S)iah ai\d S, M. Vidyarthi ; and B. O. 

Thakor —for Defendants 1, and 2 respectively. 

1.1. Chundrigar, K. T. Pathak and D. V. Patel 

— for Plaintifi. 

Stone 0. J. — These are two appeals from 
the District Judge of Kaira. The action, which 
gives rise to them, concerns the copyright in 
a picture drawn and coloured by the plaintiff 
in November 1933, of Shri Ranchhodraiji’s 
Diwali, Shringar. In 1936 thei plaintiff filed a 
svut against defendant l ailing the infringe¬ 
ment of the plaintiffs copyright in the said 
picture by a picture of defendant l. Some con- 
fusion has occurred in the Court below, the 
repercussions of which have followed this 
appeal, with regard to the numbering of tiie 
e^bi^ there being in fact two eshibits 
No. 19. In Older to avoid any further confoaon 
I propose to refer to the plaintiffs picture 
made in November 1933. as the '*1933 pictoie.” 
and defendant I’s piotoie as the "i935 piotore,** 
and to the other piotore with which this soil 
is concerned, as the "1939 luotore." The origi. 
ual «»duUt3 will be marked accordingly. 

The former suit was oompronused. and by 
the consent decree a permanent mpmetion 
was granted a^inst defendant l restraining 
him, in effect, from infringhig the plaintiff's 

Qopyri^t. ThenaflBr. until 1939. nothii^ ap. 

pears to have happened until d^^idant 9 
pnblkhed a large number of htingraph pants 
of the paeture. which 1 will re£% to as the 
‘‘‘1939 picinie." and which has beEm anmctifuty} 
referred to as£3u si and sometimes is £sl 83 . 
Of the ptetore it e said, not only it in- 
ttinges the pbiintiff's copjyr^t in the 19 S 3 
pteUnte, but also, thaib, althoogh it hoe been 
pnt forth in the name of defendant % as ap¬ 
pears fitom the righthand bottom eomer of 

the hthegraph prints, ths derfee £ only 

bOoak or shm and tlUft in reality it e tike 
wesh and pabtioation of defiamdant i; so 
so far as he e qomeera e d., it e not only a 
of the phaintifiT^ in the 193S 

pnOlnae^ bat ^ ahso a xwdaitson of the iaQuno- 
tion gtao^ by the ooDsmt dearm m lass. In 
tiheh emsd; bol& defeoidante wonM be tiabte to 
heve an otdec vaede a^gaio^ than few an in- 
juntitnon and coasoQieaiiltiad ha the 


case of defendant 1, he would also be liable for 
the consequence of his breach of the consent 
decree. 

In the Court below the learned Judge held 
that the 1939 picture was published in reality 
by defendant l in the name of defendant 2, 
and he held that the injunction in the 1935 
consent decree was operative against defen¬ 
dant 2. Somewhat surprisingly he found in 
answer to issue (5) that the 1939 picture was 
not a colourable imitation of the 1933 picture 
and that the 1939 picture could not be passed 
off for the 1933 picture. This apparent incon- 
sistency appears to have arisen from the fact 
that the learned Judge considered that the 
consent decree was a complete bar to defen¬ 
dant 1 or any one in collusion with him or on 
his behalf publishing any picture of Shri Ban- 
chhodraiji. Although the consent decree is 
drawn up in the most inartistic terms, it is 
not capable, in our judgment, of bearing any 
such wide construction. The plaintiffs 1933 
picture is of the idol of Shri Banchhodraiji of 
the Dakor Temple, and the idol is depicted in 
the dress i^alia and ornaments of Diwali. 
The original of it is before us ; it is a painting 
or coloured drawing and came into existence 
in this way. I will quote from the plaintiff’s 
evidence given in cross-examination which 
stands nneontroverted: 

*T have drawn Baochhodji’s ^etore, without the 
basis of any ^oto or pietnre of BanehhodjL 
plan and exeention of my pictore are the resolt of 
my imagination. 3fy pictore is nuthcramodel draw¬ 
ing, nor an object dnwing, bat a memory drainsg. 
1 diewthe said pictore from tlie Bandiliodp's image. 
I have takm no other basis. 

It s not troe that the form of the doty is exactly 
Eke that of idol, and not drawn from my imagina- 
tion. The form of the Sinhaan (throng is not the 
fianx* as in the A cortain is kept tuAtfui tha 

lAU in thoi tMiijlp. At tlM» top of tin* gdrer timwi 
them is a alw plate iqaeaiai ting the son in the 
f —mi lft It 8 net tzoe *hi«r an of 

the ct™ is th ere on *!»*■> h ack **»»*»■»■ at *i«*i lopL** 

And Inler in hs CT ng8.gT a mw»*Hmt he mys 
thfea : 

"Tkiiiug the lime I was drawing Um jS i iw I was 
dauly aeoBg tiie idol of Suchhndp in the I 

took three or foor diya to draw. Uy was to 

melas dieagK in the imige. instne a pud 

Mgtet, fiRBn 1933 to 1995-37. 3^ podtee a not of 
reel 1 reg^temi ^y m the OOd 

Oiu JuiM Hanfa* aft Booefay, hodt afterwanfe I *■■■■*- 
theft them was no eaiM.fTiT.iiyj far iwgpdiatiiiBa- I got 
the ■faribimrl *™— of fxadeaeuk td ay petme in the 
thtn Ik u pHtTn ir nff Iti iiihe j ' * 

Ur. B. G- Thftfaw in n vary Soil end nUe 

a cumwwm iBft. famk Hib» pOBOft d—ft. t H w n n i a |m IBD 

copji^jhft in n l e g rodhnritmm of tike iU ittwff 

end Kts d wCTan aittirl iflmft. iino m fhe 

■dd iorraefed m tbs muffin off the* 

B a c fl fei wr ina tfta, Srilfill atoflff or in n3s 
rawaniwiWIgei tsp t mi Ri i iMwc *T^iaft: Sm fa we i if itg ioAl. 
a m a RTm n Atmbs faBB A g is fi aiti im tfhiwi OOfti 
heeani T Bii B jgg^ ig^ Ti dH iiHBii tfbiaft: tfW UolLnC 
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its committee or trustees raised any such claim, 
and in fact the plaintiff’s 1933 picture is pro- 
tected by a declaration of trade-mark. Further 
as appears from the plaintiff’s evidence which 
I have already quoted, the plaintiff’s 1933 
picture is no slavish copy of the idol adorned 
in Diwali Shringar, but is rather the plaintiff’s 
conception of an idea inspired by having seen 
the idol. We do not decide anything with re¬ 
gard to this point which may arise for decision 
in some other case. 

In our judgment, the plaintiff’s 1933 picture 
lis an original work containing skill and artis- 
'tic merit; it in no sense has that degree of 
precision which can be produced by photo¬ 
graphic or other mechanical means. We have 
had the advantage of comparing the 1933 pic¬ 
ture with the photograph of the idol enlarged 
up to the approximate size of the 1933 picture. 
There is no doubt, when the two are compar¬ 
ed, that the plaintiff, as members of his pro¬ 
fession are wont to do, has taken a full degree 
of artistic licence, so that there are numerous 
points of difference between the 1933 picture 
and the idol itself as portrayed by the photo- 
graph, though admittedly the idol was then 
adorned for another festival. A striking exam¬ 
ple of this can be seen in the exposed portions 
of the idol. In the photograph the idol has no 
Bhamar (eye-brows) whereas in the 1933 pic¬ 
ture long curved Bhamar are shown. In all 
cases of this nature, there is no better way of 
detecting the piracy in an alleged infringing 
work than by making a careful examination 
of it to see whether any of the deviations and 
mistakes which artistic licence permits in the 
{original have been reproduced into the alleged 
infringing copy. 

Defendant 2 ’s story is that he employed one 
Baldevdas to make a painting of the idol from 
a photograph which he purchased in the bazaar 
and gave to Baldevdas and which has been 
produced in this (Uourt. He says that Baldev¬ 
das produced the 1939 picture and that this he 
sent to Messrs. M. A. Joshi with an order for 
reproduction of 10,000 lithograph prints of it, 
many of which he has since sold. Therefore, 
so far as defendant 2 is concerned, the only 
question is whether the lithograph prints which 
he has had made and published infringed the 
plaintiff’s copyright in the 1933 picture. With 
the photograph, the 1933 picture and Baldev¬ 
das painting, which is the master copy from 
which the lithograph prints were made, before 
us a comparison can be made. Although the 
lithograph reproductions have been reduced in 
size, when the master copy of the 1989 picture 
is compared with the 1933 picture, it will be 
seen that the head and head-dress of the idol 
are almost precisely similar in every respect 
and that the one will fit over the other, so that 


the indentures of the outline coincide with 
striking precision. Another significant simi¬ 
larity is that whereas in the photograph the 
forehe^ of the idol is ornamented by an oval 
jewel, in the 1939 picture as in the 1988 picture 
there is a Tillak of precisely similar size and 
proportions on the fore-head of the idol. Fur- 
ther the Bhamar (eye-browa) which are in the 
1933 picture are also in the 1989 picture: 
though none appears in the photograph. We 
entertain not the smallest doubt that Baldev¬ 
das or whoever painted the 1939 picture copied 
substantially from a reproduction of the plain, 
tiff’s 1933 picture, to an extent which is an 
infringement of the plaintiff’s copyright. De- 
fendant 2 is wholly unable to explain these 
similarities, and, in our judgment, the learned 
Judge in the Court below was wrong in hold¬ 
ing that there was no infringement; though 
on other grounds he made a decree against 
defendant 2 . But the decree is in the wrong 
form, and there will be substituted for it the 
decree which I will presently state. 

That leaves outstanding the position of de¬ 
fendant 2 who is a distant connexion by mar¬ 
riage of defendant i, the allegation against 
him being that he colluded with, or instigated 
defendant i to infringe the plaintiff's copy¬ 
right and that this was a device of getting 
round the injunction in the consent decree of 
1935. Mr. Chundrigar has marshalled the facts 
and evidence against defendant l as follows : 
First, that although in (!k)urt, be did not go 
into the witness-box; secondly, that defen¬ 
dant 2 has neither the capacity nor the money 
to embark on this venture; thirdly, that in 
several respects defendant 2’8 story as to his 
dealings with the artist Baldevdas and also 
with Messrs. M. A. Joshi are proved to be 
false; and lastly, that there is some evidence 
that one, and possibly two, of the lithograph 
prints were purchased in defendant I’s shop. 
The learned Judge in the Court below order, 
ed defendant 1 to pay the costs of the action 
on the ground that these facts proved his 
guilt. Suspicious they, no doubt, are, but the 
burden of proving that defendant l colluded, 
conspired or instigated the breach of the plain, 
tiff’s copyright is on the plaintiff. He could 
have discharged that burden by calling the 
representative of Messrs. M. A. Joshi to show 
who really financed the venture. In large 
measure Messrs. M. A. Joshi were in mercy 
to the plaintiff, since they had printed and 
reproduced the offending work, and could have 
been made defendants to this action. In this 
Court defendant 1 has disclaimed all know- 
ledge of and interest in the infringing work, 
and his counsel offers to give an undertaking 
not to sell or in anywise deal with the 1989 
picture and the reproductions thereof, and he 
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fui’ther offera an undertaking to deliver up 
any offending copies M^bich may have come 
into his possession. 

In the result, the order which we make is 
as follows: The order in the Court below will 
be set aside and for it, will be substituted the 
following decree : “It is ordered that defeu- 
dant 2 , his servants, and agents, be perpetually 
restrained from publishing, printing, selling, 
delivering or otherwise disposing of, or caus¬ 
ing or permitting to be published, printed, 
sold, delivered or otherwise disposed of, any 
copy or copies of the 1939 picture or any part 
thereof. And the plaintiff by his counsel dis¬ 
claiming any intention of publishing the in¬ 
fringing work or the copies thereof, it is 
ordered that the 1939 picture and all copies 
thereof which remain unsold or are in the 
possession or power of defendant 2 be deliver¬ 
ed up by defendant 2 to the plaintiff. And it 
is ordered that defendant 2 do imy the jdain- 
tiff 8 costs of this action and of these appeals. 
Defendant l by his counsel undertaking not 
to publish, print, sell, deliver or otherwise dis¬ 
pose of, or cause or permit to be published, 
printed, sold, delivered or otherwise disiX)sod 
of, any copy or copies of the 1939 picture or 
any part thereof, and to deliver up to the 
plaintiff the 1939 picture and all copies there¬ 
of which remain unsold or are in the posses¬ 
sion or power of defendant i, no order is 

made against defendant i as to costs or other¬ 
wise.” 

Order accordingly. 


A. I. R. (32) 1945 Bombay 54 

Kajadhyaksha j. 

Motor House, Gujarat, Ltd. 

V. 

Natvarlal Parikk. 

Civil Revn. ApplD. Nos. 256 and 121 of 191 
Decided on 12th January 1944, against decision 

Judge of Court of Small Causes, Ahmedabad, 
Suit No. 1673 of 1942. 

o Finance (Amendment) Act (4 of 193< 

Ss. 22, 24 and 26 ( 1 ), ( 2 ), (3) and ( 4 ) _ Lessee 
land constructing building for himself — He 
pnmarUy liable under sub-s. ( 1 )—Sub-ss. ( 
(3) and (4) will not apply. 

All that S. 22 does is to prescribe a unit for t 
purpose of taxation. It merely describes what kb 
01 tax was being levied under the Act. Section 24 
prewribes only the manner in which the tax is to 
leviM and collected including such matter as issui 

nrescrihS^-®*?’incidence of taxation 
pr^cnbed m S 26 ( 1 ). [P 55 C 1 , 

leaVfi u the land on a boildi) 

IvStoK himself 18 the owner of the buildin 

IS fv ® constructed on those lands is liable 

S a provisions of sub-s. ( 1 ) 

S 26. Sub-sections ( 2 ), (3) and ( 4 ) do not apply 
such a case as it falls under sub-s. (1). [P 55 0 1 

rj M ^— for Applicant. 

G. N. Thdkor, N. JU. Shah and H. iVL Choksi 

e\ A m Opponen 

uraec. —These two applications in reviaic 


arise out of an order passed by the Small 
Cause Court Judge, Ahmedabad, in Small 
cause Suits Nos. 1673 of 1942 and 4085 of 1941, 
The facts of the case are not in dispute. The 
plaintiffs who Tvere the owners of a certain 
piece of land, leased it to the defendant on 
21st October 1937, for a period of ten years on 
a rental of Rs. 2004 a year, that is, on a 
monthly rental of rs. i 67 for the purpose of 
constructing motor garages and show-rooms. 
One of the terms of the lease was that the 
municipal and other professional taxes should 
be paid by the defendant tenant. As the 
Urban Immoveable Proi^erty Tax Act was not 
in force in 1937, naturally nothing was said in 
the lease regarding the payment of that tax. 
That tax was imposed by the Bombay 
Finance (Amendment) Act 4 of 1939 which 
came into operation on 80th March 1939 . 
Thereupon certain dispute arose between the 
parties as regards the question of the liability 
for payment of the tax. 

It was contended by the plaintiff that the 
liability to pay was uix)n the defendant-lessee. 
The rent for the period from 1st Juno 1940, to 
Slst August 1940, was Rs. 501. Instead of pay¬ 
ing this amount, the defendant-tenant only 
paid Rs. 199-10-0 deducting from the amount 
payable the urban immovable property tax 
which had been recovered from him. There¬ 
upon the plaintiff’ filed Small cause Suit 
No. 4035 of 1940 to recover the balance which, 
he contended, was wrongfully deducted. In 
resisting that suit, it was contended by the 
defendant-lessee that under the Act, the liabi¬ 
lity to pay the tax was on the owner of the 
property. This contention was negatived by 
the learned Judge who decreed the plaintiffs’ 
suit with costs. There was no revision appli. 
cation against that decree. Subsequently, in 
the year 1941, the defendant again deducted 
the amount of tax recovered from him under 
the Act and again the plaintiffs had to file 
two suits, No. 4085 of 1941 and No. 1673 of 
1942, for recovering the amount which they 
alleged was wrongfully deducted. In contest¬ 
ing these suits, the question of law was again 
raised and the learned Judge again decided 
the issue in the same manner in which he had 
decided it in Suit no. 4035 of 1940. He further 
held that by reason of his decision in that 
suit, it was no longer open to the defendant 
to contend that under the terms of the lease, 
the plaintiffs were liable to pay the tax. He, 
therefore, rejected both the contentions of the 
defendant and decreed the plaintiffs’ suit with 
costs. Against the order in suit No. 1673 of 
1942 revision application No. 256 of 1943 has 
been filed and against the order in Suit No. 4035 
of 1941 revision application No. 121 of 1943 
has been filed. 
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As pointed out by tbe learned Judge, it was 
open to the defendant to contend in suit 
No. 4035 of 1940 that under the terms of the 
lease, liability for the payment of the urban 
immoveable property tax was on the plain¬ 
tiffs. This contention might and ought to have 
been made a ground of defence by the defen- 
dant in Suit no. 4036 of 1940. As that was not 
done, it is no longer open to the defendant to 
contend that under the terms of the lease, 
even though he had to pay the urban immov. 
able property tax, he was entitled to deduct 
that amount from the rent due to the plain¬ 
tiffs. That position is conceded before me. The 
only point that is argued by Mr. J. C. Shah 
is that under the Finance Act, 4 of 1939 which 
imposed the urban immovable property tax, 
the owner of the lands and buildings was 
liable to pay the tax, and, therefore, it ought 
to have been recovered not from him but 
from the plaintiffs. In this connexion he re. 
ferred to Ss. 22 and 26 of the Act. His argu- 
ment was that under S. 22 the tax is levied 
upon lands and buildings and that, therefore, 
the liability for the payment of the tax is on 
the owner of those lands and buildings. Ac- 
cording to him, S. 26 (l) merely made the tax 
recoverable from the occupier, and if the oc¬ 
cupier had to pay the tax when he was not 
legally bound to pay it, he was entitled to 
reimburse himself from the rent which was 
payable to the owner who, according to the 
learned advocate, was the person on whom 
the incidence of taxation fell. 

In my opinion, this contention cannot be 
accepted. All that S. 22 , Bombay Finance 
Act, 4 of 1989 does is to prescribe, as Mr. 

J. G. Shah himself put it, a unit for the pur¬ 
pose of taxation. It merely describes what 
kind of tax was being levied under the Act. 
The real incidence of taxation is prescribed in 
S. 26 (l) of that Act. 8o far as it is apphcable 
to this case, the section says that the tax is 
leviable primarily on the actual occupier of 
the buildings or lands upon which the said 
tax is assessed if he holds them on a building 
lease from any person. There is no dispute 
that the defendant in this case is holding the 
land on a building lease from tbe plaintiffs 
wd that ho himself is the owner of the build¬ 
ings which he has constructed on those lands. 
There is also no dispute that he is the actual 
occupier of the buildings and lands. It, there¬ 
fore, follows that the urban immovable pro¬ 
perty tax is leviable on him. Sub-sections (2), 

(3) and (4) refer to a caee where the occupier 
is not the owner of iho lands or buildings or 
is not holding them on a building or other 
lease from Government, any person or local 
authority. In such cases the primary liability 
is thrown upon tbe lessor or the person in 
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whom the right to lease vests. Sub-section (3) 
makes a further provision that on failure to 
recover the tax from the person primarily 
liable, it may be recovered from the actual 
occupier in a certain proportion, and sub- 
9* ( 4 ) lays down that if such a reoov’ery is 
made from the occupier who is not primarily 
liable under this section, the occupier ahalt be 
entitled to be reimbursed by the person pri- 
marily liable for the payment, and may 
deduct the amount so paid from the amount 
of any rent from time to time becoming due 
to him from the person who is primarily 
liable. Sub-sections ( 2 ), (3) and (4), therefore, 
would apply to a case which does not fall 
under sub-s. ( 1 ) of s. 26. In the present case, 
the defendant is, in my opinion, clearly liable 
to pay the tax under the provisions of sub- 
s. (1) of S. 26 . 

Mr. J. C. Shah further referred to the pro¬ 
visions of sub-s. ( 2 ) of s. 24 under which a tax 
is to be recovered by a municipality in the 
same manner in which the property tax is 
levied and collected in the said area. But it 
does not follow that the incidence of the 
urban immovable property tax is in all cases 
identical with the incidence of the property 
tax levied under tbe Bombay Municipal 
Boroughs Act, although in most cases the 
incidence would be identical. But the in¬ 
cidence of the urban immovable property tax 
having been clearly defined in sub-s. (l) of 
S. 26, all that sub-s. (2) of S. 24 does is to 
prescribe the manner in which the tax is to be 
levied and collected, including such matters as 
issuing of notices, serving of distress warrants, 
etc. In my opinion, therefore, the learned 
Judge of the Small Cause Court rightly held 
that the defendant was liable to pay the 
urban immovable property tax and was, there¬ 
fore, not justified in deducting the amount 
from the rent payable to the plaintiffs. It was 
primarily his liability under the Act, and he 
did nothing more than discharge it himself. 
Under these circumstances, it seems to me 
that the order of the learned Judge of the 
Small Cause Court decreeing the plaintiffs* 
suit is correct. In both the applications, there- 
fore, the rules are discharge. In civil Revi¬ 
sion Application no. 256 of 1943 the rule is 
discharged with costs, and there will be no 
order as to costs in Civil Revision Application 
No. 121 of 1948. 

R.K. Order accordingly, 

A. I. R. (32) 194S Bombay 55 

Lokur J. 

Qovind Bhaushet 

V. 

Shiku Mahadeoshet and others. 

Second Appeal No. 192 of 1942, D/- on 18-1-1944. 
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Hindu law — Succession — Married daughter 
succeeds in preference to unmarried daughter 
who is concabine. 

A concabine who was never married, bat was liv¬ 
ing as a permanently kept mistress of another, can¬ 
not inherit the property of her sonless father either 
to the ezolasion of or along with his married daugh¬ 
ter : 31 Bom. 495, Foil. [P 58 C 1) 

A. O. Desai — for Appellant. 

P. V. Kane and M. O. Ckitale — 

for Bespondents 1 and 3. 

Judgment. — The question of Hindu law 
arising in this appeal is whether a concubine 
who was never married but was living as a 
permanently kept mistress of another can 
inherit the property of her sonless father either 
to the exclusion of or £ilong with his married 
daughter. The main facts are not now in dis¬ 
pute. The property in dispute belonged to one 
Vithling Jangam who died in 1896 leaving a 
widow Sakhu and two daughters Bayo and 
Kushi. On the death of Vithling his widow 
Sakhu succeeded to his property. She mort¬ 
gaged it with possession to one Rangu. On 
Rangu’s death his son Shivram assigned the 
mortgage to one Mahadev in 1911. The defen¬ 
dants are the sons of the said Mahadev. Sakhu 
died in 1932 and her married daughter Bayo 
sold the equity of redemption in the mort¬ 
gaged property to defendant 1 Bhiku in 1935. 
Sakhu's younger daughter Eushi was not 
married, but was living with one Vishnu 
Bapuji Fingle as his permanently kept mis- 
tress. She had a son by him by name Bal- 
krishna. After her death Balkrishna sold her 
half share in the equity of redemption in 
the property in suit to the plaintiff Govind on 
18th December 1936. Govind filed this suit 
against the defendants for a declaration that 
the sale deed passed by Bayo to defendant 1 
in 1935 was not binding on her sister’s half 
share and for redemption and possession of 
that share after taking accounts under the 
provisions of the Dekkhan Agriculturists’ Re¬ 
lief Act, 1879. He claimed that Bayo and 
Kushi had inherited their father’s property 
after the death of their mother, that Bal- 
krishna had succeeded to Sakhu’s half share 
in the equity of redemption and that as he 
had transferred his right, title and interest to 
him, he was entitled to redeem the mortgage. 
Defendant 1 contended that Kushi was not the 
daughter of Sakhu, that she was a prostitute, 
that Balkrishna was her illegitimate son and 
that neither Kushi nor Balkrishna had any 
right to share in Vithling’s property. He also 
urged that Govind was not an agriculturist 
and that, therefore, the suit in the present 
form was not maintainable. The trial Court 
held that Kushi was not proved to be the 
daughter of Vithling and Sakhu and that Bal- 
kriahna was not proved to be her legitimate 


son. The suit was, therefore, dismissed with 
costs. In appeal the learned District Judge 
held that Kushi was the daughter of Vithling 
and Sakhu, but as she was not married and 
had been a concubine in the keeping of Vishnu 
Bapuji Pingle, she was not eligible to inherit 
her father’s property either in preference to or 
along with her married sister Bayo. He also 
held that the plaintiff was not an agricul¬ 
turist, and on both these grounds he dismissed 
the appeal. 

To a Hindu dying without a son, his widow 
is his first heir and next to her are his daugh¬ 
ters. According to the Mitakshara school of 
Hindu law, as between daughters, the inherit¬ 
ance goes, first, to unmarried daughters, next, 
to daughters who are married and “unpro¬ 
vided for,” that is indigent and lastly, to 
daughters who are married and are “en¬ 
riched," that is possessed of means. It has been 
held by this Court in 4 Bom. 104^ that incon¬ 
tinence is no bar to a daughter’s inheritance 
to her father, and in 31 Bom. 495^ that where 
there is an unmarried daughter who is a pros¬ 
titute and a married daughter who is chaste, 
the latter succeeds in preference to the former. 
Thus so far four classes of daughters have 
been recognised, and they succeed in the fol¬ 
lowing order : (i) unmarried daughter, (2) in¬ 
digent married daughter, (3) well-to-do married 
daughter, and (4) an unmarried daughter who 
has become a prostitute. The first three classes 
are recognised by the Mitakshara and other 
ancient texts, and the fourth by judicial deci¬ 
sions. It is not now disputed that Kushi was a 
daughter of Vit hlin g, and the question to be de¬ 
cided is to which of these classes she belonged. 

The plaintiff claims only a moiety of Vith¬ 
ling’s property; and in the sale deed passed to 
him by Balkrishna, it is stated that Eushi had 
inherited half of her father’s property on the 
death of her mother Sakhu. It was thus as¬ 
sumed that she and her married sister Bayo 
were equal heirs to their father’s property, 
indicating thereby that she did not claim the 
status of an unmarried daughter entitled to 
preference over her married sister. Mr. Desai, 
however, says that Kushi was never married, 
and was really entitled to inherit the whole of 
her father’s property in preference to her mar¬ 
ried sister. Admitte^y, Kushi was a concubine 
or permanently kept mistress of Vishnu Bapuji 
Pingle, and gave birth to a son by him. But 
Mr. Desai points out that the Mitakshara 
divides daughters only into two classes mar¬ 
ried (3^) and unmarried (M^), and if Eushi 
did not belong to the first class, she must be 
deemed to have belonged to the second class. 
The rule th at a married daughter is postponed 

1. ('79) 4 Bom. 104, Advyapa y. Badiava. 

2. (’07) 31 Bom. 495, Tara v. Krishna. 
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to an nnmarried daughter for succession to 
their father’s property is given also by Para- 
Sara and Devala, and for "unmarried” the 
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former uses the word “kumari” and the latter 
u^ the word “ kanya.” ” Kumari ” means a 
vii^in, and kanya ” also is used in the same 
sense. Medhatitbi, commenting on Manusmriti, 

^*<^ 1 II (One who is enjoyed 
by a man is called * akanya; ” contrarily, one 
who is not so enjoyed is a "kanya”); Mandlik's 
Manava Dharma Shastra, page 1182. 

In 31 Bom. 495® Chandavarkar J. has point- 
^ out that in the Mitakshara also the word 
anudha” is used in the same sense as "kanya.” 
After referring to various tests, he says that 
the legal status of a woman may be (l) kanya- 
vastha (condition of maidenhood) or ( 2 ) bhar- 
yatwa or kulastritwa ( married state ), or 
(3) vesyatwa or sadharanastritwa (the status 
of a prostitute). He also points out that eligi¬ 
bility for marriage and dependence on the 
father are the two principal conditions of what 
the Hindu law-givers designate kanyavastha 
(maidenhood). After an erudite examination 
and discussion of the Hindu law texts, he 
concludes (page 509) : 

“A woman, who, having never married, becomes 
a prostitute, is not an unmarried daughter of her 
father entitled as heir to the whole of his property 
to the exclusion of his married daughters.” 

That reasoning applies equally to a concu¬ 
bine. According to Medhatithi cited above, 
having been enjoyed by a man she is an 
akanya,” and not a "kanya.” In the words 
of Chandavarkar J. in 81 Bom. 495® (at p. 506), 
if according to Hindu law-givers, one essential 
test of kanyavastha (maidenhood) is eligibility 
for marriage which gives the maiden the right 
to her father’s estate in preference to a mar¬ 
ried daughter, tiiat test obviously does not 
exist in the case of a concubine, because ac¬ 
cording to Shastras she is no longer fit to be 
given in marriage in conformity with prescrib- 
ed rites. Nor is she any longer dependent on 
her father, as she has cast herself away from 
her parental control and guardianship. Kushi 
was not, therefore, entitled to be treated as an 
anudha” or unmarried daughter for the pur. 
pose of succession to her father's estate. 

Nor can it be said that Kushi was a married 
woman, since a legal marriage is a pre-requisite 
of the status of married woman (bharya or 
kulastri). ButMr.Desai urges that she was an 
avarudd^ stri (restricted to one man) and on 
a par with a married woman, and refers to 
the statement of her paramour Vishnu in his 
deed of gift (Ex. 56) that from the day he kept 
her as his mistress, her conduct towards him 
was "just like that of a faithful wife in all res¬ 
pects.” Mr. Desai relies upon Vijnaneahwara’s 


lentary in the Mitakshara on Yajna. 
valkya’s verae 290 in Book ii, chapter sxiv, 
which prescribes a fine for sexual intercourse 
with protected (avaruddha) slaves of another 
and with kept mistresses (bhujishya). There 
be points out that an avaruddha or protected 
slave is one who is " prohibited by the master 
from intercourse with other men with an in¬ 
junction to stay at homo with the object of 
avoiding any lapse of service,” while a bhuji¬ 
shya (kept mistress) is one who “is restricted 
in the matter of sexual intercourse to certain 
pei-sons” (Gharpure’s Collections of Hindu 
Law Texts No. 2 , page 406). Thus a bhujishya 
may or may not be “avaruddha.” Vijnanesh- 
wara says that although intercourse with them 
is permissible, one having connexion with them 
will be fined fifty panas, since they are as 
good as others' wives as they have been patro- 
nised by another. i 

Narada also says the same thing in chap, xir, 
verse 79. The passage appears in chap, xxiv 
o^ ^Yajnavalkya Smriti which deals with 
or adultery, and does not affect the 
rules of succession. It maybe that the Shastras 
prohibit intercourse with an avaruddha or 
bhujishya woman (concubine) as she is in the 
exclusive keeping of another, but it would be 
preposterous to confer upon her the status of 
a kulastri or bharya (married woman) for the 
purpose of succession. Though kept by her 
paramour for a number of years continuously, 
be may discard her at any time and she can. 
not compel him to keep her or claim mainten- 
ance from him: 23 Mad. 282.® Nor has he any 
right to compel her to continue in his keeping 
if she wants to leave him. It is only if she re- 
mains in his exclusive keeping till his death, 
that his estate, in the hands of those who take 
it, is liable after his death for her maintenance, 
but she cannot claim any other right over his 
estate. This shows that for the purix)se of suc¬ 
cession her status is not that of a wife. 

For the purpose of succession to the father’s 
property, Vijnaneshwara has considered only 
two classes of daughters married (sis) and un- 
married (). and in Si Bom. 495® Chanda¬ 
varkar J. has held that a prostitute does not 
belong to either of these two classes, but belongs 
to a third class (sadharana stri) not enumerat- 
ed by Vijnaneshwara. As it is now held that 
she is not disqualified from inheritance, he held 
that she must be placed after the two enume¬ 
rated classes in the order of succession. The 
same reasoning applies equally to a concubine 
(avaruddha or bhujishya). She has ceased to 
be a kanya (maiden) and cannot be classed as 
unmarried (anudha). She cannot be regarded 
as a married woman, as she is not legally mar- 

3. (’99) 23 Mad. 282, Bamanarasu v. Baohamma. 
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ried to any one. Her status may be superior 
to that of a prostitute (sadharana atri), but 
she does not belong to one of the two classes 
enumerated by Vijnaneshwara. ^litra Misra 
says in Viramitrodaya (chap. Ill, Part II, S. 6): 

“The plural number in the tenn ‘daughters* 

in Yajnavalkya's text) is used for the pur¬ 
pose of showing that the shares of the daughters of 
the same clasmre equal, but the shares of the daugh¬ 
ters of different classes are distinct agreeably to the 
order of their classes.” (Golapchandra Sarkar’s edi¬ 
tion. page 183.) 

Concubines and prostitutes who belong to 
distinct classes were not mentioned by the 
Hindu law’-givers as they, being sinful (patit), 
were disqualified for succession. But since they 
are now recognised as heii*s, they must be held 
to be “intruders” upon the list of heirs enume¬ 
rated by the texts, and the maxim 

: i” applies to them. When certain i)er. 
sons are specially invited, they are allotted 
definite places, and if some others come un- 
invited, they must be assigned places at the 
end, that is, after those that were specially 
invited (M. M. Kane’s Vyavahar-Mayukha, 
Notes, p. 218). Nilkantha employed this maxim 
in placing the paternal grandmother after the 
heirs mentioned in the compact series, in the 
order of succession. In 31 Bom. 495,^ though 
the question whether a married daughter ex¬ 
cludes a daughter who is a prostitute did not 
directly arise, Chandavarkar J. expressed his 
opinion definitely in the following words 
(page 510) : 

‘‘An incontinent daughter, who has not married, 
being thus brought in among qualified heirs, can 
succeed to her father’s property only in default of 
unmarried or married daughters of his, if, according 
to Hindu law, she does not come within the descrip¬ 
tion of either of the latter two.” 

With respect I agree with this view. An 
avaruddha stri (concubine) may have a higher 
status than a sadharana stri (prostitute), but 
it is not necessary to express any opinion as 
to whether the former takes precedence over 
the latter in the order of succession to their 
ifather. There is, however, no doubt that she 
jeomes in only after the married (kulastri) and 
|the unmarried (kauya) daughters. Bayo was, 
therefore, the sole heir to her father’s property 
to the exclusion of Kushi, and the plaintiff ac¬ 
quired no interest in the property in suit by 
purchasing it from Kushi's son. In view of this 
finding it is not necessary to consider whether 
the suit in the present form is maintainable, 
since both the Courts have found that the 
plaintiff is not an agriculturist. The appeal is 
dismissed with costs. 

R,K. Appeal dismissed. 
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N. J. Wadia and Rajadhyakshta JJ. 

Ranchhod Dahya and another — 

Def&ndants — Applicants 

V. 

Musajihhai — Plaintiff — Opponent. 

Civil Revn. Appln. No. 400 of 1943, Decided on 
9th February 1944, from order passed by Sub-Judge,^ 
BuJsar, on application in Suit No. 335 of 1941. 

Bombay Agricultural Debtors Relief Act (28 
of 1939), Ss. 73, 37, 85 — Suit pending before 
establishment of Board—S. 73 does not apply— 
Effect of Ss. 37 and 85, explained. 

Section 73 is not applicable to suits or applications 
for execution which are pending on the date on 
which a Board is established for that particular area. 
As regards suits filed prior to the establishment of 
the Board, and which are pending at the date of the 
establishment of the Board, S. 37 read with S. 85 
provides that it is for the Court to decide whether 
the defend.ant is a debtor within the meaning of the 
Act and whether his debts do not exceed Rs. 15,000; 
and if the Court so finds, it is bound to transfer the 
suit to the Board : (’43) 30 A. I. E. 1943 Bom. 19, 
net. on ; (’43) 30 A. I. R. 1943 Bom. 250, Ref. 

[P 59 C 2] 

J. C. Shah and N. C. Sluih — for Applicants. 

H. M. Choksi — for Opponent. 

N. J. Wadia J. — This is an application 
in revision by the petitioners, who were the 
defendants in the lower Court, against an 
order made by the Second Class Subordinate 
Judge of Bulsar in a suit filed against the 
petitioners by the opponent. The suit was for 
possession of certain property which the op¬ 
ponent alleged had been sold to him by the 
petitioners and one Bai Mani, and for rent 
due under a registered rent-note passed by the 
petitioners to the opponent on I9th February 
1931. The suit was filed on 26th September 
1941. On 1st January 1942, the Bombay Agri¬ 
cultural Debtors Relief Act was made applies- 
ble to the Bulsar Taluka of the Surat District 
and a Debt Adjustment Board was established 
under s.4 of the Act. On 29th June 1942, the 
petitioners applied to the Debt Adjustment 
Board under the Act. On 3rd July 1942, they 
applied to the Court under S. 73 of the Act that 
the hearing of the suit should be stayed till 
the application to the Debt Adjustment Board 
had been decided, and on the same day the 
learned Judge made an order staying the suit. 
Thereafter, on 6th August 1942, it was decided 
by this Court in 44 Bom.D.B. 865^ that the Bom¬ 
bay Agricultural Debtors Relief Act does not 
provide that on an application being made under 
S. 17, S. 73 comes into operation, and that in 
respect of pending suits the jurisdiction remains 
in the Court under S. 37 to determine whether 
the appUcant is a debtor within the meaning 
of the Act and whether his debts are below 
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1. (‘43) 30 A. I. B. 1943 Bom. 19 : I. L. B. (1943) 
Bom. 41; 44 Bom. L. R. 865: 204 I.C. 388, Dadiba 
Ar&iwalla y. Tbakaji Bamji. 
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Bs. 15,000. As a result of this decision the peti- 
tioners applied to the trial Court on 23rd March 
1943, to raise an issue regarding their status os 
debtors under the Bombay Agricultural Dob- 
tors Relief Act. Before that they had taken an 
adjourmnent for paying court-fees for redemp- 
tion. The learned Judge granted the applica¬ 
tion and raised an issue as regards the status 
of the defendants. This was on 27th April 1943. 
Thereafter another decision of this Court under 
the Act was reported in 45 Bom. L. r. 445 ,^ 
in which it was held that in a suit relating to 
a transaction which is said by one side to be a 
mortgage and by the other side to be a sale, 
that question must be determined by the Court 
before transferring the suit to the Debt Ad- 
justment Board under 8.87, Bombay Agricul- 
tural Debtors Relief Act, 1939. 

In the present suit, it was the contention of 
the defendants that the real transaction be¬ 
tween the parties was not one of sale but of 
mortgage. The opponent thereupon apphed to 
the Court for raising an issue regarding the 
nature of the transaction in suit and for deci¬ 
ding it before the issue about the defendants' 
status as debtors imder the Agricultural Deb¬ 
tors Relief Act. The application was opposed 
by the defendants, but the learned Judge al¬ 
lowed it and ordered that the question whether 
the transaction was a sale or a mortgage 
should be decided first, and he directed the 
defendants to pay court-fees for redemption 
within 15 days. Against this order the defen¬ 
dants have come in revision. 

The main contention of the applicants is 
that under S.73 of the Act the Court was 
bound to stay the suit as soon as it was in¬ 
formed that an application had been made to 
the Debt Adjustment Board by the defendants. 
The suit had admittedly been filed before the 
Debt Adjustment Board was established for 
the Bulsar Taluka. Section 73 provides that 
except as otherwise provided by the Act, no 
civil Court shall entertain or proceed with 
any suit pending before the Board or the Court 
under the Act. The question before us is whe¬ 
ther under this section the pending suit should 
have been stayed. Section 85 (l) of the Act 
provides that on the date on which a Debt 
Adjustment Board is established for any local 
area under S. 4, Dekkhan Agriculturists’ Relief 
Act, 1879, shall cease to have any force in that 
area. Sub-section (2) provides that nothing in 
sub-s. (l) shall be deemed to affect, in regard 
to peraons who are debtors and in respect of 
whose debts an application under s. 17 can be 
made, any right, title, obligation or liability 
already acquired, accrued or incurred, before 

2. {'43) SO A. I. R. 1943 Bom. 250 : I. L. R. (1943) 
Bom. 891: 45 Bom. L. R. 445: 209 I. 0. 379, In re 
Reference under O. 46, Oivil F. C. 


the aforesaid date (i.e. the date on which a 
board is established) and any remedy or pro¬ 
ceeding in respect of such right, title, obUgation 
or liability, or anything done in the course of 
any proceeding pending in any (I!ourt on the 
aforesaid date, and any such remedy or pro- 
ceeding may be enforced, instituted or con- 
tinned, in so far as the enforcement, institution 
or continuance is not inconsistent with the 
provisions of the Act. The proviso to the sec. 
tion says that nothing in it shall in any way 
affect the transfer under S. 37 of any suits or 
proceedings to which such debtor was a party. 
Section 37 provides that all landing suits and 
applications for execution before any civil 
Court in which the question involved is the 
recovery of any debt from a person who is a 
debtor under the Act shall, if the total amount 
of debts due fi-om such debtor is not more 
than Rs. 15,000, be transferred to the board to 
which an application for adjustment of debts 
of such person under S. 17 lies. Reading the 
three sections together, it appears that S. 73 is 
not applicable to suits or applications for exe¬ 
cution which are pending on the date on which 
a board is established for that particular area. 
To hold otherwise would conflict with the| 
provisions of S. 85 which expressly says that 
pending proceedings shall be continued. Sec¬ 
tion 73 would apply to all suits and applica- 
tions for execution filed after the establishment 
of a board in any particular area, and if after 
the filing of a suit or of an application for 
execution in such area an application is made 
to the Debt Adjustment Board, the Court 
would be bound to stay further proceedings. 
But as regards suits filed prior to the esta¬ 
blishment of the board, and which were pend¬ 
ing at the date of the establishment of the 
board, S. 37 read with S. 85 provides that it is 
for the Court to decide whether the defendant 
is a debtor within the meaning of the Act and 
whether his debts do not exceed Rs. 15,000, and 
if the Court so finds, it is bound to transfer 
the suit to the board. We agree, with respect, 
with the remarks of Kania J. in 44 Bom. L. R. 
865^ that (p. 867) : 

“In respect of the pending suits the jurisdiction 
remains in the Court [under S. 37] to determine 
whether the applicant is a debtorwithin the meaning 
of the Act and whether his debts are below the 
amount of Rs. 1.5,000.” 

The suit in that case also had been filed before 
a Debt Adjustment Board had been establish, 
ed. The view which we are taking that S .73 
does not apply to suits which are pending at 
the date when a Debt Adjustment Board is 
established in any particular area derives sup. 
port from S. 85 which expressly provides that 
such pending suits or applications shall not be 
affected. It is true that the section provides 
that such pending remedies or proceedings 
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may be enforced, instituted or continued in so 
far as the enforcement, institution or continu¬ 
ance is not inconsistent with the provisions of 
the Act. It cannot be said that the continuance 
of suits pending at the time is inconsistent 
with the provisions of the Act since s. 37 
expressly deals with such suits, and s. 73, which 
directs that a civil Court shall not entertain 
or proceed with any suit in respect of any 
matter pending before a Board, contains the 
words “except as otherwise provided by this 
Act.” These words seem to exclude from the 
operation of that section i)ending suits and 
applications, which are provided for in s. 37. 
The proviso to S. 85 which directs that nothing 
in that section shall in any way affect the 
transfer under S. 37 of any suits or proceedings 
to which the debtor was a party also points 
to the same conclusion. 

The learned trial Judge therefore was not 
bound to stay the suit under S. 73 merely 
because an application had been made by the 
defendants to the Debt Adjustment Board. 
The suit having been filed prior to the establish¬ 
ment of the Board, it was for the Court and 
not for the Board to decide whether the defen¬ 
dants were debtors under the Act and whether 
their debts did not exceed Rs. 15,000, and the 
defendants themselves evidently accepted this 
position and applied to the Court to raise an 
issue regarding their status. The defendants 
have not come in revision against that order. 
The subsequent order of the Court, directing 
that the question whether the transaction was 
a sale or a mortgage should bo decided first 
before the question of the defendants’ status 
was considered, has been made in accordance 
with the decision of this Court in 45 Bom.L.R. 
446.* It is obviously necessary that the Court 
should decide that question first. If the Court 
comes to the conclusion that the transaction 
is a sale and not a mortgage the question of 
the defendants’ status would not have to be 
considered at all. 

A further point was urged before us that 
the order made by the learned Judge directing 
the defendants to pay the requisite court-fee 
for redemption within fifteen days was wrong 
and that the defendants could only be called 
upon to pay court-fee after the amount of the 
debts had been determined. It appears from 
the Roznama of the suit that as early as 28th 
June 1942, an oral application was mi^e to the 
Court on behalf of the defendants for time to 
pay court-fees, and subsequently on 24th 
December 1942, 9th February 1943, and 26th 
February 1943, applications for time to pay 
court-fees were made. It was therefore the 
defendants’ own prayer that they should be 
allowed to pay court-fees for the redemption 
which they had prayed for. In the circum- 


stances we see nothing wrong in the order 
made by the learned Judge. The application 
must therefore be dismissed and the rule dis¬ 
charged with costs. 

R.K. Rule discharged. 
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N. J. Wadia and Rajadhtaksha JJ. 
Vinayak Pandurangrao — Applicant 

V. 

Sheshadasacharya Bamacharya — 

Opponent. 

Civil Revn. Appln. No. 134 of 1943, Decided on 
9th Febraary 1944, from order passed by First Class 
Sub-Jodge, Bijapor, in Darkhast No. 478 of 1936. 

(a) Bombay Agricultural Debtors’ Relief Act 
(28 of 1939), S. 73 _ “Court” and “suit or pro¬ 
ceeding” explained. 

The word “Court” in S. 73 (ii) means the special 
Court referred to in S. 2 (4) (a). So also the words “suit 
or proceeding" in S. 73 apply only to suits and pro¬ 
ceedings of an original nature and not to include 
revision applications filed in the High Court. 

[P 61 C 2 ; P 62 C 1] 

(b) Bombay Agricultural Debtors’ Relief Act 
(28 of 1939), S. 37—“Final” explained—Revision 
lies to High Court from order of Judge tinder 
S. 37, if material irregularity in passing order. 

The use of the word “final” in S. 37 does not 
exclude the revisional jurisdiction of the High Court. 
The mere use of the words “shall be final” or shall 
be “conclusive” in an enactment does not have the 
effect of shotting out the revisional jurisdiction of the 
High Court. The ordinary meaning of these words 
is merely that there shall be no appeal against such 
orders. The High Court is therefore entitled to inter¬ 
fere in revision with the order made by the Judge 
under S. 37 of the Act if it is satisfied that there was 
a material irrcgnlarity on the part of the Judge in 
making that order, e. g., transferring execution pro¬ 
ceedings to Debt Adjustment Board ; Case law con¬ 
sidered. [P 63 C 1] 

(c) Civil P. C. (1908), O. 19, R. 1 — Proof by 
affidavit is in discretion of Court — Bona fide 
desire of parties to produce witness — Affidavit 
should not be allowed. 

Coder the provisions of O. 19, B. 1 no doubt it is 
open to the Court to allow a fact to be proved by 
affidavit, but where either party bona fide desires the 
production of the witness for cross-examination and 
such witness can be produced, it is cot open to the 
Judge to allow the matter to be proved by affidavit. 

[P 63 C 2] 

E. O. Datar — for Applicant. 

N. M. Hungund — for Opponent. 

N. J. Wadia J. —This is a revision appli¬ 
cation against an order made by the First 
Class Subordinate Judge of Bijapur under 
8. 37, Bombay Agricultural Debtors’ Belief 
Act, 28 of 1989. The applicant obtained a decree 
against the opponent in small cause suit 
No. 1531 of 1932 on 24th March 1933, and filed 
Darkhast No. 478 of 1936 to execute the decree, 
and a land belonging to the opponent was 
attached. The proceedings were transferred to 
the Collector for sale of the property. Five 
days before the date fixed for the sale, the 
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opponent made an application under the Bom¬ 
bay A^cultural Debtors’ BeUef Act that the 
execution proceedings should be stayed. To 
that application the applicant put in his 
objections. These were heard on 20th July 1942, 
and the case was adjourned to loth August 
1942, for passing orders. On loth and I 3 th 
August 1942, the opponent put in affidavits of 
two persons on his behalf to show that his 
father Ramacharya, the original debtor, bad 
been personally cultivating his fields. The 
applicant contended that the allegations made 
in the affidavits were false and asked that he 
should be given an opportunity to cross- 
examine the deponents and to produce certain 
documents to rebut the affidavits. The docu¬ 
ments which he produced were extracts from 
the record of rights showing that seven 
different lands belonging to Ramacharya had 
been let out to tenants in the years 1929.30 
and 1930-31. The learned Judge admitted the 
documents but made no orders as to the 
prayer for cross-examining the deponents, and 
on the same day he made an order holding 
that the opponent was a debtor as defined in 
the Bombay Agricultural Debtors’ Relief Act 
and that his debts did not amount to more than 
Es. 16,000. He directed that the proceedings 
should be transferred to the Debt Adjustment 
Board at Indi for decision according to law. 
Against that order the applicant has come in 
revision on the ground that there was no 
satisfactory evidence to show that the op¬ 
ponent’s father had been persohally cultivating 
lands, that the Judge should not have allowed 
the opponent to put in affidavits without the 
toowledge of the applicant and after the hear¬ 
ing of the case had been concluded, and that 
his doing so amounted to a material irregu- 
larity. 

A preliminary objection has been raised on 
behelf of the opponent that no revision appli- 
cation can lie to this Court. The order com¬ 
plained against is admittedly one made under 
S. 87, Agricultural Debtors’ Relief Act. That 
section provides that all pending suite and 
applications for execution before any civil 
Court in which the question involved is the 
recovery of any debt from a person who is a 
debtor under the Act, if such person ordinarily 
resides in any local area for which a board is 
established under s. 4 of the Act or belongs to 
a cla^ of debtors for which a board is esta- 
bhshed under that section, shall, if the total 
amount of debts due from such debtor is not 
more than Rs 15.000. be transferred to the 
board to which an application for adjustment 
of debts of such person under s. 17 lies. No 
such transfer can be made unless notice has 
been given to all parties to the suit or appli¬ 
cation. The section also provides that the 


decision of the Court on the points whether 
such person is a debtor under the Act and 
whether the amount of his debts is not more 
than Rs. 15,000 shall be final. Section 73 of the 
Act provides that except as otherwise provided 
by the Act and notwithstanding anything con¬ 
tained in any other law no civil Court shall 
entertain or proceed with any suit or proceed¬ 
ing in respect of (i) any matter pending before 
the board or the Court under the Act, or (ii) 
the validity of any procedure or the legality 
of any award, order or decision of the board 
or of the Court. It is contended that under 
Kith th^ sections this Court is debarred from 
interfering in revision with the order made by 
the learned Judge. 

I will deal first with the objection based on 
S. 73. The word "Court” under the Act has a 
special meaning. Under s. 2 (4) (a) “Court” 
for the purposes of Ss. 13, 14, 17, 61, 62 (l), 
63, 66, 75 and 83 means a District Court or a 
Court of the First Class Subordinate Judge 
to which an appeal lies against the award of 
a board under S. 9, and (b) in the remaining 
provisions of the Act the word "Court” means 
any civil Court of competent jurisdiction. Sec¬ 
tion 73 is not mentioned as one of the sections 
in which the word Court” has the special 
meaning given to it by s. 2 (4) (a), but looking 
at the section it seems to us clear that the 
word Court” in S. 73 (ii) must mean the spe¬ 
cial Court referred to in S. 2 (4) (a). That is 
the Court referred to in cl. (i) of S. 73 and it 
is the same Court which is referred to in sub- 
cl. (ii). To put any other construction on the 
section, appears to us, to render it meaning¬ 
less. The order made in this case by the First, 
Class Subordinate Judge is one made by him 
under S. 37, that is, an order made by him as 
an ordinary civil Court, and not as a Court 
within the meaning of s. 2 (4) (a), namely a 
Court to which an appeal lies against an 
award of a board. On that view S. 73 would 
have no application to the case at all. It 
seems that through oversight S. 73 has not 
been mentioned in S. 2 (4) (a) as one of the 
sections in which the words "the Court” are 
used in the special sense given to the word in 
that section. This is not the only section which 
has been so omitted. The learned advocate for 
the applicant, Mr. Datar, has taken us through 
all the sections in the Act in which a reference 
is made to the words "a Court” or "the Court,” 
and it appears that in 8 . 68 (3) and in S. 69 
also the words "the Court” refer to the special 
Court created by the Act, but neither of these 
sections is mentioned in S. 2 (4) (a). 

There is also another ground on which in 
our opinion s. 73 does not come in the way of 
the applicant. That section prevents any civil 
Court from entertaining any suit or proceed- 
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ing in respect of matters pending before tbe 
board or the Court under tbe Act, or in res¬ 
pect to the validity of any procedure or the 
legality of any award, order or decision of 
the board or of the Court. The word proceed¬ 
ing in this section must be interpreted as 
ejusdem generis with the word “suit” which 
precedes it, and it seems to us to be intended 
to refer to suits or proceedings of an original 
nature in the Subordinate Courts. The object 
of the section evidently was to provide that 
Subordinate Judges’ Courts should not take 
cognizance of or proceed with matters which 
were already being dealt with by the boards 
or the special Courts created by the Act. In 
10 Lah. 165^ a Full Bench of the Lahore High 
Court observed that the w’ords “suits” and 
“proceedings” have different meanings in dif¬ 
ferent statutes, that it is not possible to lay 
down a general rule which would be appli- 
cablo to all cases, and that in each particular 
case the question must be examined in refer- 
ence to the context and that meaning prefer¬ 
red which will best fit in -with it. Accordingly 
they held that in Ss. 29 and 30, Gurdwara Act, 
these words must be construed as signifying 
actions in tbe trial Court or proceedings ejus- 
deni generis and cannot be held to include 
appeals. Examined in the light of these re- 
imarks, the words “suit or proceeding” in S.73 
seem to us to apply only to suits or proceed¬ 
ings of an original nature and not to include 
revision applications filed in this Court. 

Coming now to s. 37 it is true that that sec¬ 
tion makes the decision of the Courts on the 
points whether a person is a debtor under the 
Act and whether his debts are not more than 
Rs. 16,000, final. The question is whether the 
use of the word “final” in this section excludes 


the revisional jurisdiction of this Court. The 
reviaional jurisdiction of this Court cannot be 
taken away except by express words or by 
necessary implication. This was held by West J. 
as far back as 1880 in 4 Bom. 624,^ and the 
principle has been repeatedly affirmed by this 
Court and by other Courts on subsequent occa- 
sions : 10 Lah. 165^ and 31 Bom. ’L. R. 988.® 
Section 37 does not in terms refer to the revi- 
sional jurisdiction of this Court at all. It only 
provides that the decision of the Judge on the 
points referred to in that section shall be 
final. The ordinary meaning of the word 
“final” is that the decision is not subject to 
appeal. There are provisions in various Acts 
in which the words “the decision shall be 
final” or the cognate words “the decision shall 

1 . (’28) 15 A. I. R. 1928 Lali. 627 : 10 Lah. 165 : 

113 I. C. 529 (F.B.), Kirpa Singh v. Ajaipal Singh. 
2 (’80) 4 Bom. 624, Tulsidas Dhunjee v. Virbussapa. 
3* (’29) 16 A. I. B. 1929 Bom. 471 : 63 Bom. 819 : 

31 Bom. L. R. 988 : 120 I. C. 834, Gulamhusain v. 

De’Sonza. 


be conclusive” are used, and yet, the Courts 
have consistently held that these words do not 
bar the revisional jurisdiction of the High 
Court. Section 12 , Court-fees Act, provides that 
every question relating to valuation for the 
purpose of determining the amount of any 
fee chargeable on a plaint or memorandum of 
appeal, shall be decided by the Court in which 
such plaint or memorandum is filed, and such 
decision shall bo final as between the parties 
to the suit. In 10 Bom. 610^ it w^as held by a 
Full Bench of this Court that such a decision 
of a Court, notwithstanding its declared fina¬ 
lity, is subject to revision by the High Court. 
In 7 Bom. 341® the question of the revisional 
lX)wers of this Court both under the Code of 
Civil Procedure and under Regn. 2 of 1827 
was exhaustively considered by a Full Bench 
of this Court. In the course of his judgment 

"West J. observed {page 362) : 

“Wg may, from this judgment, gather with rea¬ 
sonable certainty the opinion of the highest present 
authorities, that the power of control almost essen¬ 
tial to the conception of a Supreme Court cannot be 
divested except by the most express and iwinted sta¬ 
tutory provisions,” 

though he tvent on to say that that power 
w’as not to be used by the High Court so as to 
supersede the lower Courts in their proper 
functions, by substituting its own judgment 
for theirs in matters committed to their juris¬ 
diction by the Legislature. Elsewhere in the 

judgment he observed (page 359) : 

“We can only say with confidence that when the 
Code says ‘final’ it speaks on the supposition that 
there has been a reasonable attention to its rules, 
and to ordinary principles, in the previous pro¬ 
ceedings.” 

The question was also considered by a Full 
Bench of the Allahabad High Court in I. L. R. 
(1938) ALL. 702.® The Court was there dealing 
with S. 5, U. P. Agriculturists’ Relief Act, 27 
of 1934, which provided that on the question 
dealt with by the section, the decision of the 
Court was to be subject to appeal to the Court 
to which the Court passing the order was im¬ 
mediately subordinate, and the decision of the 
appellate Court was to be final. The High 
Court held that the provision about the fina¬ 
lity of tbe decision of the appellate Court can¬ 
not warrant the inference that the Legislature 
intended in any way to limit or control the 
revisional jurisdiction of the High Court under 
S. 115, Civil P. C. In I. L. R. (1938) ALL. 110^ 
it was held that the provisions in S. 45 (5), 
U. P. Encumbered Estates Act, that the deci- 

4. (’86) 10 Bom. 610 IF.B,), Vithal Krishnar v. Bal- 

krUbna Janardan. 

5. (’83) 7 Bom. 341 (F.B.), Shiva Nathaji v. Joma 

Easbmath. 

6 . (’38) 25 A.I.R. 1938 All. 466 : I.L. R. (1938) All. 

702 : 176 I. C. 943 (F.B.), Chaturbhuj v. Mauji 

Bam. „ 

7. (’38) 26 A. I. B. 1938 AU. 47 : I.L.R. (1938) AU. 

110 : 173 I. C. 136, Asbraf v. Saitb Mai. 
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non on an appeal nnder that section shall be 
imal, meant only that the decision was not 
subject to any further appeal, but that it did 
not mean that the power of the High Court to 
interfere in revision under s. 115 , Civil P. C. 
was shut out. In the course of the judgment* 
reference was made to a decision of the Ean- 
g^n High Court in A. i. r. 1923 Rang. 94 ^ that 
the provision in s. 18 , Rangoon Bent Act, 1920 , 
ttat the decision of the first Judge of the 
^urt of Small Causes under that Act shall 
^ final, meant only that his order should not 
be appealable, and that it did not shut out the 
revisionaJ jurisdiction of the High Court nnder 
S. 115, Civil P. C. In 1 Rang. 276® it was held 
that the provision in 0. 21 , R. 63, that the order 
made by the Court where a claim or objection 
13 preferred under Rr. 58, 59, GO and 61, Civil 
P. C., shall be conclusive, did not preclude re- 
visionary jurisdiction but only rendered the 
orders passed unappealable. The same view 
was taken by the Allahabad High Court in 
1988 A. L. J. 1118.*® In a recent decision of this 
Court in 45 Bom. L. R. 1055** Lokur J. held 
that a revision application under s. 115 , Civil 
P. 0., would lie against an order made by a 
Court under s. 6C, Mussalman Wakf Act. in 
spite of the provision in S. 6F of the Act, that 
the entries made by the Court in the Register 
of Wakfs and the findings recorded under 
S. 6C shall, subject to the provisions of s. 6G, 
be final for the purposes of the Act. 
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nents He has also, as far as we can jiulgo 
from the very brief order which he has made 
faded to consider the entries from the record 
of rights which the applicant produced, and 
the production of which was allowed by the 
learned Judge. Under the provisions of o 19 
Bale 1 . Civil P.C.. it is open to the Couri to 
altow a fact to be proved by affidavit, but! 
where either party bona fide desires the pro.f 
duction of the witness for cross-examination! 
and such witness can be produced, it is not' 
open to the Judge to allow the matter to be' 
proved by affidavit. The procedure adopted 
by the learned Judge has, in our opinion re- 
suited in injustice to the applicant. 

We accordingly make the rule absolute, set 
aside the order made by the learned Jud^e 
transferring the proceedings to the Debt Ad- 
justment Board at Indi, and direct that the 
learned Judge should hold further inquiry and 
give the applicant decree-holder an opportu¬ 
nity of cross-examining the two persons whose 
affidavits were produced by the opponent, 
and also consider the documentary evidence 
which has been adduced by the applicant, and 
then dispose of the matter according to law. 
Both parties should be allowed to lead fur¬ 
ther evidence. The applicant will get his costs 
of this application from the opponent. Costs 
in the lower Court will abide the result. 

Rule made ahsohite. 


There is thus, ample authority for the viev 
that the mere use of the words “shall lx 
final" or “shall be conclusive" in an enact 
ment does not have the effect of shutting oul 
the revisional jurisdiction of this Court. The 
ordinary meaning of these words is merely 
jthat there shall be no appeal against such 
orders. We are, therefore, entitled to interfere 
in revision with the order made by the learned 
Jud^ under S. 87, Agricultural Debtors’ Relief 
Act, if we are satisfied that there was a material 
irregularity on the part of the learned Judge 
|in making that order. From the record of the 
proceedings we are satisfied that there was in 
this case such a material irregularity. The 
learned Judge was clearly wrong in allowing 
the opponent to put in affidavits without the 
knowledge of the applicant, and also in not 
Rowing the applicant the opportunity which 
he had asked for. of croa$i.AirAminin 0 
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dass Md, Ebrahim MooUa v, 

^76 I VfiT?' Ph®' 186 : 1 Bang. 276 : 

PhomoD Singh v. A. J. Wells. 

1839 AH. 117 ; 1938 A. L. J. 
1118 • 189 h C* 349, Bacbu Lai v. Ram Din. 

11* (’44) 81 A. I. R. 1944 Bom. 91 : 45 Bom. L. B. 
1055 : 212 1, C. 872, Tyebboy Essofalli v. Collector 
of Abmedabad. 
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Lokur j. 

Rachappa Totappa and another _ 

Plaintiffs — Appellants 

V. 

Madivalawa Rachappa — Defendant 1 
o J . , V- — Respondent, 

Second Appeal No. 211 of 1942, Decided on 6th 
Jinuary 1944, from dcoiaiou of District Judce 
Bijapur, in Appeal No. 69 of 1940. 

(a) Civil P. C. (1908), S. 100 — Finding that 
possession was taken under void gift is one of 
fact. 

The finding that a person took actual possession 
of the property under the void deed of gift and re- 
mained in possession as its owner is a finding of 
fact which if supported by good evidence is binding 
in second appeal. [p 64 q 2] 

(b) Limitation Act (1908), Ss. 28 and 6 ~ Ad¬ 
verse possession against minor by stranger— 
Whether such possession is to be deemed on 
behalf of minor explained. 

Where the person entering into possession is 
under no duty to the minor, and has entered into 
^ssession for his own benefit and in assertion of his 
title hostile to that of the minor, limitation begins 
to run from the date when he has taken possession 
and his adverse possession against the minor com¬ 
mences from the date on which bo has taken posses¬ 
sion, though the minor would be entitled to file a 
suit within three years from the date of his attain¬ 
ing majority : (’33) 20 A.I.B. 1933 Bom. 287, Foil.: 
(1737) 1 Atk. 489, Expl. and not foil, [p 65 C 1] 
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(c) Limitation Act (1908), S. 6 — Subsequent 
birth oi coparcener—No fresh start of limitation. 

Subsequent birth of a coparcener does not create 
a fresh cause of action or a new starting point from 
which limitation should be reckoned. By the express 
terms of S. 6 the extended period of three years after 
majority can be claimed only by a person entitled to 
institute a suit at the time from which the period of 
limitation is to be reckone<l. A person who was not 
in existence at the time does not come within that 
description and, therefore, ho is not entitled to the 
three years’ extension : (’25) 12 A. I. R. 1925 P. C. 
33, Bel. on. [P 65 C 2] 

B. Moroyanth — for Appellants. 

R. A. Jahagirdar — for Respondent. 

Judgment. — This apx)eal arises out of a 
suit filed by the plaintiffs for a partition and 
possession of their two-sixth share in a land 
and a house which had been kept undivided 
when they separated from their father and 
step-brothers in the year 1931-32. Defendant 3 
is the father of the plaintiffs and defen. 
dants 4 to 6, and defendant 7 is the wife of 
defendant 3. Defendant 3 was adopted into 
a different family and possessed consider¬ 
able ancestral property including the property 
an suit. He had a brother named Rachappa 
in his natural family, and prior to Rach- 
appa’s marriage, defendant 3 made a gift 
of the property in suit to Rachappa’s bride 
Basava by a registered deed of gift dated I7th 
August 1916. Basava was then a minor and 
on her behalf her father took possession of 
the property as her guardian. Basava died in 
1922 and the property devolved upon her hus¬ 
band Rachappa as her heir. Rachappa is dead 
and the property is now in the possession of 
his widow defendant 1 and his son defendant 
2. When defendant 3 passed the deed of gift 
in favour of Basava in 1916, plaintiff i had 
been bom. Plaintiff 2 was bora in 1919, three 
years after the deed of gift was executed. The 
plaintiffs claim that as defendant 8 and plain¬ 
tiff 1 were members of a joint Hindu family, 
defendant 3 had no power to make a gift of 
any portion of the ancestral property. The 
deed of gift passed by him in favour of Basava 
being invalid, both the plaintiffs claim their 
share in it by metes and bounds. Their claim 
was resisted by defendants 1 and 2 who con. 
tended that the property belonged to defen. 
dant 8, that defendant 3 had a right to dispose 
of it by gift, that the gift was binding on the 
plaintiffs and that in any event Basava and 
after her death Rachappa had become owners 
of the property by their adverse possession for 
more than 12 years. The trial Court held that 
the property in suit was the ancestral property 
in the bands of defendant 3, that he had no 
right to make a gift of it in favour of deceased 
Basava, that the gift was not binding on the 
plaintiffs and that the plaintiffs’ daim was in 
time. The plaintiffs were, therefore, given a 


decree for partition and possession of their 
two-sixth share in the property in suit. Defen. 
dants 1 and 2 appealed against that decree 
and the learned District Judge accepted the 
findings of the trial Court that the property 
in suit was ancestral property in the hands of 
defendant 3, that plaintiff 1 was born before 
the deed of gift was executed by him and that, 
therefore, the gift was invalid. But he found 
that Basava took possession of the property 
as its owner under the invalid deed of gift in 
1916, that the possession continued with her 
husband after her death, that the possession 
was adverse as against its rightful owners and 
that it had ripened into a title after the expiry 
of 12 years. Plaintiff 1 was born on 4th April 
1915, and attained majority in April 1933. He 
should have filed the suit within three years 
after attaining majority, but this suit was 
filed on 2nd August 1938. It was urged that 
plaintiff 2 had attained majority less than 
three years before the institution of the suit, 
but the learned District Judge held that he 
did not get a fresh cause of action, and as ad. 
verse possession had commenced before his 
birth, he could not get any benefit from his 
minority. The suit was, therefore, held time 
barred and was dismissed with costs. 

It is not now disputed that the property in 
suit was the ancestral property of defendant 3 
and at the date of the deed of gift it belonged 
jointly to him and his son plaintiff 1 as mem. 
bers of a joint Hindu family. It follows, there, 
fore, that defendant 8 had no power to make 
a gift of any portion of the ancestral property, 
and the deed of gift which he executed in 
favour of Basava in 1916 was void. But the 
learned appellate Judge has held that Basava 
took actual possession of the property under 
the void deed of gift and remained in posses- 
fflon as its owner. That is a finding of fact 
which is supported by good evidence and is 
binding in second app^. There is no doubt 
that the possession of Basava was wrongful 
as the deed of gift under which she obtained 
posseseion was invalid in its inception. She 
continued in possession till her death and that 
possession devolved upon her husband Bach, 
appa after her death. This continuous i)0S9es- 
aion for more than 12 years conferred upon 
them a title to the property under s. 28, Limi. 
tation Act, 1906. But Mr. Moropanth argues 
that Rachappa was the plaintiffs’ uncle and 
his possession most be deemed to have been 
on behalf of the plaintiffs on the principle 
laid down in (1737) 1 Atk. 489.* In that case 
Lord Hardwicke observed (p. 489) : 

“Where any person, whether a father or a stran. 
ger, enters npon the estate of an infan t and oonti' 
nnes the possession, this Goort will consider snob 
person entering as a goardiaa to the iniant.** _ 

1. (1737) 1 Atk. 489, Morganw. Morgan. 
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This broad proposition of law is not applicable 
in all cases. Vanons later English cases were 
considered in 45 Mad. 361,* and it was ob- 
served (page 363): 

do not think it can be stated as a general 
proposition that there could be no adverse possession 
of property which belongs to a lunatic or minor dur¬ 
ing the continuance of the lunacy or minority of the 
o^er. The question has in each case to be decided 
with reference to the anterior relationship between 
the person taking posseeaion and the minor or lu¬ 
natic, and to whether any ciroumstancea exist which 
would entitle the Court to hold that the person who 
entered into possession did so under circumstances 
which would in law make him only an agent or 
bailiff of the minor or lunatic.’* 

Both these cases and the case in 35 Bom. 
79* on which also Mr. Moropanth has relied, 
were considered in 67 Bom. 488* and it was 
laid down (at p. 600) that a distinction must 
be drawn between the possession of a father 
as the guardian of the minors and the posses¬ 
sion of a stranger between whom and the 
minor there was no antecedent relationship. 
In the present case when Basava took posses¬ 
sion of the property in suit under the invalid 
deed of gift passed by defendant 3 in 1916 
there w^ no relationship between her and 
plaintiff 1 . Plaintiff 2 was not even born at 
that time. It cannot by any stretch of imagi¬ 
nation be said that Basava took possession as 
a trustee or guardian of the minor plaintiff 1 . 
On the other hand, her possession was hostile 
to the minor as she claimed to have acquired 
a title to the property on the strength of the 
deed of gift passed by defendant 3. In cases 
where it is clear that the person entering into 
possession was under no duty to the minor, 
and entered into possession for her own bene¬ 
fit and in assertion of her title hostile to that 
of the minor, limitation would begin to run 
from the date when she took possession and 
her adverse possession against the minor com. 
menced from the date on which she took pos¬ 
session, though the minor would be entitled to 
file a suit within three years from the date of 
his attaining majority. 

Mr. Moropanth says that Bachappa's pos¬ 
session became adverse against the minor 
only in 1931 when he acted as his guardian 
for the purpose of effecting a partition be- 
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of 1931-32 he was acting as the guardian of 
the plaintiffs in respect of the property in suit. 
He was then concerned with the partition of 
the property which then belonged to the joint 
family of the plaintiffs, his father and his 
step-brothers. But the property in suit had 
ceased to be such joint famUy property at that 
time. I do not, therefore, see how the plain¬ 
tiffs can be said to have a fresh cause of action 
when the partition was effected by Kacbappa 
as their guardian. 

It is true that plaintiff 2 was not born 
at the date of the deed of gift, so that 
it cannot be said that the adverse possession 
commenced against him when Basava took 
possession of the property in suit. But he hav¬ 
ing been born after the property had left the 
family and the cause of action to recover 
possession had accrued to his father and his 
brother, he could not have a fresh cause of 
action on his birth. As held by the Privy 
Council in 52 I. A. 69,® subsequent birth of a 
coparcener does not create a fresh cause of ac¬ 
tion or a new starting point from which limi¬ 
tation should be reckoned. By the express 
terms of S. 6, Limitation Act, the extended 
period of three years after majority can be 
claimed only by a person entitled to institute 
a suit at the time from which the period of 
limitation is to be reckoned. A person who 
was not in existence at the time does not 
come within that description and, therefore, 
he is not entitled to the three years’ extension. 
Plaintiff 2 cannot, therefore, contend that the' 
suit is in time though it was filed within three 
years after he attained majority. Defendants 1 
and 2 having acquired a full title to the pro¬ 
perty and the suit not having been filed with- 
in three years after plaintiff 1 became a major, 
the plaintiffs’ claim was rightly thrown out. 
The appeal is, therefore, dismiss^ with costs. 

R.K. Appeal dismissed. 

5. (’25) 12 A. I. R. 1925 P. C. 33 : 52 I. A. 69 : 47 
AU. 166 : 801. C. 249: 27 O. C. 343 (P. C.), Rano- 
dip Singh V. Parmesbwar Persbad. 

A. 1. R. (32) 1245 Bombay 65 
Divatia and Lokub JJ. 


tween the plaintiffs and their father and step- 
brothers. But before 1931 the adverse possession 
which had commenced in 1916 had already 
ripened into a title and Rachappa was then 
in possesion of the property as its full owner 
under S. 28, Limitation Act. It cannot, there¬ 
fore, be said that at the time of the partition 

2. (’22) 9 A. I. R. 1922 Mad. 12 : 46 Mad. 361 ; 70 
1. C. 678, Seetaramaraja v. Sabbaraja. 

3. (’ll) 36 Bom. 79, Yasudeo Atmaram v. Eknath 
Balkrisbna. 

4. (’33) 20 A. I. R. 1933 Bom. 287 : 57 Bom. 488 : 
1451. 0. 262, Fakirgowda v. Djamawa. 
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Ibrahim Jboo — Accused—Applicant 

V. 

Emperor. 

Criminal Bevn. Appln. No. 64 of 1944, Decided on 
30th March 1944, against conviction and sentence 
passed by Honorary Presidency Magistrate, Bboi- 
wada, Dadar, Bombay. 

(a) Criminal P, C. (1898), S. 403 (2) and 235 — 
Previous acqmttal for offence of being in pos¬ 
session of illicit liquor—Accused can be charged 
on same facts for loitering on road under Bom¬ 
bay City Police Act, S. 112 (d;. 

It is open to the prosecution to charge a person 
\rith one of the oSences and subsequently to charge 
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him with another, although both of them formed 
part of one and the same transaction. Hence a per¬ 
son who is acquitted on the charge of being in pos¬ 
session of illicit liquor can be charged on the same 
facts with loitering on the road under S. 112 (d), 
Bombay City PoUce Act, and convicted: (’18) 5 A.I.K. 
1918 Cal. 406, Disting .; (33) 20 A. I. E. 1933 Bom. 
447, Foil. [P 66 C 2] 

(b)City of Bombay Police Act(4of 1902), S. 112 
(d)—“Loitering” explained and illustrated. 

The word “loitering” is used in S. 112 in a sense 
which implies lingering or hanging about on a road 
and therefore a person who instead of lingering or 
hanging about quickly alights from the taxi and 
tries to pick up a tin cannot be convicted of the 
oOence under S. 112 (d). [P 66 C 2] 

B. A. Jahagirdar and Q. C. Oupte —for Accused. 

B. O. Bao, Government Pleader — for the Crown. 

Divatia J. — This is an application for 
revision by the accused who has been convicted 
of the offence of lying or loitering in a street, 
being a reputed thief and without being able 
to give a satisfactory account of himself under 
s. 112 (d), City of Bombay Police Act, 1902. 
The facts are shortly these: On the night of 
27th December 1942, the police were waiting 
near Lai Baug, Parel, for making an Abkari 
raid. While they were so waiting, a taxi came 
there with tins of illicit liquor at about 4 A. M. 
The occupants of the taxi threw away three 
or four tins of liquor on the road and then 
ran away in the taxi. Then the taxi came back 
at about 4-15 A. M. and the accused who was 
accompanying the driver got down from the 
car and was about to pick up the tins when 
he was arrested. He was charged at first with 
being in possession of illicit liquor under the 
Bombay Abkari Act, but was acquitted after 
a trial on 7th September 1943. While the trial 
was pending, he was re-arrested on I4th April 
1943, for being found loitering at about 4 A. M. 
on 27th December 1942, and he was tried for 
this offence before the Honorary Magistrate 
at Dadar. 

The only evidence against the accused con- 
Bisted of two witnesses who are police consta- 
bles. The first constable deposed to the facts 
I have stated above. The other constable depos¬ 
ed that he went after the accused had already 
been arrested. The accused’s case was that he 
had gone to the Mahim fair on the night in 
question and had come in a Victoria at the 
site at about 5 A. M. There was a man with 
him with his family. He admitted twelve pre¬ 
vious convictions but contended that he was 
not loitering on the night in question. The 
learned Magistrate held on this evidence that 
the charge against the accused vras proved and 
convicted him of the offence under s. 112 (d) 
and sentenced him to one month’s rigorous 
imprisonment. This revisional application has 
been preferred against that conviction. 

Mr. Jahagirdar for the petitioner has con¬ 
tended that the police constable has deposed 
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that the offence took place on 27th December 
1943, but that the charge mentions 27th Decem¬ 
ber 1942, and therefore there is no evidence to 
support the charge. But there is no substance 
in that contention. In the original deposition 
the period is 1942 and not 1943. There seems 
to be a mistake in the certified copy supplied 
to the accused. The second contention is that 
the accused could not be charged with and con¬ 
victed of another offence after he was charged 
with and acquitted of an offence on the same 
facts, and he relied upon the decision in 45 cal. 
727.^ In our opinion, however, that decision 
has no application to the facts of this case. 
The present case comes under sub-s. (2) of 
S. 403, Criminal P. C., which says that a per¬ 
son acquitted or convicted of any offence may 
be afterwards tried for any distinct offence for 
which a separate charge might have been made 
against him in the former trial under S. 236, 
sub-s. (l). This case undoubtedly falls under 
S. 235, sub-s. (l), and therefore, as held by this 
Court in 35 Bom. L. E. 985,^ it is open to the 
prosecution to charge a person with one of the 
offences and subsequently to charge him with 
another, although both of them formed part of 
one and the same transaction. The contention 
therefore fails. 

But we think that the last argument urged 
by Mr. Jahagirdar is correct, and must be ac¬ 
cepted, and that is that the evidence does not 
show that the accused was found lying or 
loitering in a street, yard or any other place. 
The evidence only shows that the accxxsed 
came along with another person in a taxi, got 
down from it and was about to pick up a tin 
when he was arrested. That shows some quick 
action on his part rather than loitering. The 
word “loiter” has not been defined, but in the 
Supplement to Stroud’s Judicial Dictionary at 
p. 550 it is stated, in connexion with a municipal 
offence, that to “loiter” with a vehicle in the 
street, contrary to a municipal bye-law, con¬ 
notes something in the nature of stopping to 
chat with other drivers, gossiping, or idling; 
merely driving a char-a-banc slowly backwards 
and forwards to pick up passengers is not 
“loitering,” especially if there be no obstruction 
to the traffic. It is quite clear to us that the 
word “loitering” is used in S. 112, City of Bom¬ 
bay Police Act, in a sense which implies linger- 
ing or hanging about on a road. As I said 
before, instead of lingering or hanging about, 
the accused quickly alighted from the taxi and 
tried to pick np a tin. In no sense, therefore, 
can the accused be said to be loitering, and he 

1. (’18) 5 A. I. B. 1918 Cal. 406 : 46 Cal. 727 : 4 
I, C. 614, Manhari Chowdburi v. Emperor. 

2. (’33) 20 A. I. B. 1933 Bom. 447 : 36 Bom. L. B. 
985 : 58 Bom. 23 ; 146 I. C. 587, In re Ochhavlal 
Bhikhabbai. 
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,cannot, therefore, be convicted of the offence 
under S. 112 (d), City of Bombay Police Act. 
For th^ reasons we make the rule absolute, 
set aside the conviction and sentence and 
direct that the accused be acquitted and dis¬ 
charged. The bail bond is cancelled. 

Rule made absolute. 
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Macklin and Sen JJ. 

Teshwant Bala—Plaintiff—Appellant 

V. 

Babai and a-nother —Defendants 1 and 
^ — Respondents. 

No.« of 1939, Decided on 3rd March 
l»44, from decision of First Class Sub-Judffe. Satara 
in Suit No. 226 of 1934. ^wira, 

, (a) CivU P. C. (1908), S. 11 _ Cause of action 
in previous suit split up to give jurisdiction to 
^enor Court—Decision operates as res judicata 
m subsequent suit in superior Court. 

a ^ ^ piaintiff cannot evade the provisions of 
B. 11 by combining wveral causes of action against 
the sam^defendant in a subsequent suit and insti- 
tutmg it m a Court of superior jurisdiction, so also 
he cannot avoid 8.11 by spUtting up the cause of 
action of the previous suit, so as to give jurisdiction 
to an inferior Court : 28 Cal. 78, Bel on. 

[P 68 C 11 

(b) Practice—Change of case law — Effect of. 

The fact that the case law is changed does not 

jUter the fact that the true law must be deemed to 

have been the same at the time of the previous 
decision. 0 q q 

if. B. Samarth and O, S. Qupte —for Appellant. 

D.P.Pendse and F.D.Limnye—for Respondents. 

Maoklin J* — This is a plaintiff's appeal 
against the dismissal of his suit by the First 
Class Subordinate Judge of Satara. The suit 
was bro^ht by the plaintiff as a person 
adopted into a joint family, and he claimed 
the property in suit from the persons in whose 
possession it was. But his suit was dismissed 
principally on the ground that the matter was 
r^ judicata by reason of the decision in some 
litigation that was launched in 1914. Other 
questions as to the validity of the adoption 
and limitation were raised in the suit; but it 
is not necessary to deal with them in this • 
appeal. 

In 1907 one Bhiku was the last surviving 
male member of the joint family. He died in 
that year leaving a daughter named Chandra- 
bhaga, who was married to a man named 
Anant. At the same time there was in exist- 
enoe one Nana (defendant 2 in the present 
litigation), who was the son of Bhiku’s half 
sister Babai. There was also in existence 
another Babai (defendant i in the present 
litigation), the widow of Bhiku's predeceased 
brother, Bala. In 1908 the present plain tiff ^ 
Yeshwant, was adopted to Bala by his widow,* 
Babai, In 1914 Chandrabhaga, claiming to be 
Bhiku's heir and as such the owner of the 
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entire property once held by the joint family 
brought suits against the present plaintiff and 
defendants i and 2 for possession of the pro. 
^rty. The suits were brought in the Court at 
Wai, which had jurisdiction to try them by 
rea^n of the fact that the property had been 
arf^cially split up so as to give rise to several 
claims in separate suits. The trial Court 
decided in favour of the plaintiff in the suits, 
and she was declared to be the owner of the 
property. The present plaintiff, Yeshwant, did 
not appeal against the decision ; but the other 
parties appealed, and the matter came as far 
as the High Court. But Chandrabhaga had 
died in 1916 while the matter was under appeal 
in the District Court. Thereupon, Chandra- 
bhaga’s husband, Anant, put in a claim to be 
regarded as legal representative and heir of 
Chandrabhaga, and Babai also (the present 
defendant l), though a defendant in that suit, 
claimed to be the legal representative and heir 
of the deceased Chandrabhaga, the plaintiff in 
the suit. The appeal was compromised in the 
District Court; but Anant was not a party to 
the compromise, and he appealed to the High 
Court. The High Court thought that it was 
undesirable that a compromise in circum¬ 
stances such as these should be accepted, since 
it was possible that it was collusive. It there, 
fore restored the decree of the trial Court 
recognising Chandrabhaga as the owner of the 
property, but gave Anant liberty to establish 
his own position as heir of the deceased Chan¬ 
drabhaga in a separate suit, if so advised. He 
filed a suit in 1921, but compromised it; and 
we are no longer concerned with him. 

In the present suit there is prima facie a 
bar of res judicata in the way of the plaintiff. 
The plaintiff’s position now is exactly the 
same as it was in 1914. If he has now a good 
case for a claim to the property by reason of 
his adoption, he had an equally good case 
then; and if he did not put it forward in that 
litigation, he ought to have put it. It is obvious 
that the owner of the property in that litiga. 
tion could have been none another than either 
Chandrabhaga or the present plaintiff, Chan- 
drabhaga as heir of her father Bhiku or the 
plaintiff as adopted son of the predeceased 
coparcener Bala; no one else had any claim 
at all. But whether he put it forward or not, 
the case was decided in favour of Chandra¬ 
bhaga and against the plaintiff; and on the 
principles of res judicata it is evident that the 
present suit is barred, unless on some techni. 
cal ground it is possible for the plaintiff to 
escape from the consequences.' His learned 
counsel argues that on the law as it was 
understood in 1914 the plaintiff had no chance 
of convincing any Court that his adoption was 
a valid adoption (valid in the sense that it 
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was capable of giving the plaintiff a title to 
the property’). That may be so ; but if by 
reason of recent decisions it is possible that 
the plaintiff could at the present time be held 
to have a valid title to the propert>' by reason 
of his adoption, then in theory that should 
have been the position in 1914 also. The fact 
that the case law is changed does not alter the 
fact that the true law must be deemed to have 
been the same in 1914 as it is at the present 
time. 

The other ground for disputing the applica¬ 
tion of the principle of res judicata is based 
on the wording of S. ii relating to the juris- 
diction of the Courts. Section il requires as a 
condition for the application of the principle 
of res judicata that the Court which tried the 
former suit or issue should be a Court com¬ 
petent to try the subsequent suit or issue or 
the suit in which the issue has been subse¬ 
quently raised , and it is argued that the 
Second Class Court at Wai could not have 
had jurisdiction to try the present suit, since 
the present suit is a First Class suit valued at 
Rs. 8000 for the purposes of jurisdiction. But 
what happened in 1914 was that the items of 
property with which the present suit is con¬ 
cerned were split up so as to provide causes 
of action for several suits, and those suits 
were all filed separately but were heard toge¬ 
ther in a Second Class Court. But for this 
somewhat artificial method of dealing with the 
matter, the case would have gone to the First 
Class Court at Satara. Similarly, so far as 
we can see, the present cs^se could have been 
artificially split up so as to give the Second 
Class Court at Wai jurisdiction. The distinc¬ 
tion between the two seta of suits is thus a 
matter of form rather than a matter of sub¬ 
stance. In 28 Cal. 78' it was pointed out that 
a plaintiff cannot evade the provisions of what 
is now B. 11 , Civil P. C., by combining several 
causes of action against the same defendant 
in a subsequent suit and instituting it in a 
Court of superior jurisdiction. Here we have 
the converse case. Instead of now combining 
several causes of action in order to give juris¬ 
diction to a superior Court the position is that 
in 1914 the plaintiff (not the present plaintiff) 
split up the causes of action so as to give 
jurisdiction to an inferior Court. But the dis¬ 
tinction, as I said, is one of form only and not 
one of substance : and the Privy CJouncil has 
|made it clear that an application of the rule 
of res judicata by the Courts in India should 
be influenced by no technic^kl considerations 
of form but by matter of substance within the 
limits allowed by law : see 57 i. A. 24^ where 

1. (’01) 28 Cnl. 78, Bhogwanbntti v. Forbes. 

2. (’30) 17 A.I.R. 1930 P. C. 22 : 57 1. A. 24 : 121 
I. C. 200 (P.C.), Kalipada De v. Dwijapada Das. 


approval also was given to a dictum of Lord 

Buckmaster in 49 I. A. 129^ that 
“the principle which prevents the same case being 
twice litigated is of general application, and is not 
limited by the specific words of the Code in this 
respect.’’ 

As another branch of the same argument 
we were told that the value of the property 
has actually increased, and that when you 
have a case triable by a Second Class Court 
by reason of the value of the property at the 
date of the trial being less than Rs. 5000, a 
subsequent rise in the value of the property 
to more than Rs. 5000 would enable the litiga¬ 
tion to be re-opened in a First Class Court, on 
the ground that the principles of res judicata 
would not apply to the suit in the First Class 
dJourt because at the date of such a suit the 
Second Class Court would not have had juris- 
diction to try it. There is no authority in 
support of such a contention , and it seems to 
be unsound in view of the observations which 
I have already cited. We think that this suit 
is clearly barred as res judicata. 

That being the position it is not necessary 
to consider the validity of the adoption of the 
plaintiff or the question whether this suit is 
barred by limitation. We have however been 
asked to give a declaration as to the validity 
of the adoption of the plaintiff, because, we 
are told, there is certain watan property in the 
hands of other members of the family who are 
not parties to this litigation and were not 
parties to the litigation of 1914 or were not 
represented in that litigation, and the plaintiff 
wishes to be armed with a declaration of the 
validity of his adoption in order that he may 
apply to the Collector in respect of the watan 
property. But to give the plaintiff any such 
declaration, assuming that on the law as at 
present understood he is a validly adopted son 
and is entitled to the watan property, would 
be going outside the scope of the suit, which is 
confined to property which is not watan pro- 
perty, just as in 1914 the suits were not con¬ 
cerned with the watan properties. That ground 
alone would make it impossible for us to give 
the plaintiff any such declaration. Whether it 
would be beyond our powers to give him any 
such declaration by reason of the principle of 
res judicata, if the watan property had been 
included in this suit but had not been included 
in the litigation of 1914, is a question on which 
we do not feel called upon to express any 
opinion. The appeal fails and is dismissed 
with costs payable to the heirs of defendant 2. 

R.K. Appeal dismissed. 

3. (’22) 9 A. I. R. 1922 P. C. 80 : 45 Mad. 320 : 49 

I. A. 129: 67 I. C. 408 (P.C.), Ramachandia Bao ▼. 

Ramacbandra Bao. 
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Sen J. 

Parvatibai Gopal Dhamdhere _ 

Appellant 
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V. 

Maruti Luxman and others _ 

Respondents. 

Second Appeal No. 655 of 1942, Decided on 27th 
J^uary 1944, from decision of Assist. Judge, Poona, 
m Appeal No. 301 of 1934. 

(a) Transfer of Property Act (1882), Ss. 60 and 

^ — Partial redemption when permissible_ 

Mortg^e with possession to two persons—Re- 
demption suit—Failure of mortgagee to take up 
plea that as owner of part of mortgage property 
he was interested in equity of redemption and 
to resist mortgagor’s attempt to take possession 
of entire mortgage property—Subsequent claim 
^ mortgagee to equity of redemption held bar- 
rea neither by res judicata nor estoppel. 

In 1872 Rtmortgaged certain property with pos- 
session to H. On the death of H his two widows L 
sjQd J who was ajso the grand-daughter of B divided 
the property as between themselves. In 1916 P who 
was alw B's grand-daughter brought a suit to re¬ 
deem the mortgage impleading / and i as defen¬ 
dants. In that suit J failed to plead that as B's 
grand-daughter she was entitled to a moiety in the 
^mty of redemption and to that extent was not 
. hable to be redeemed. The suit ended in a decree in 
P s favour. On Ist September 1919, P obtained pos¬ 
session of the property through the Court. J however 
B^aged to remain in possession of her half share of 
the property. The decree in 1916 suit was finaUy 
^nnrmed by the High Court on 22nd August 1931 
Meanwhile, on 13th April 1931 J sued to restrain P 
by mjimction from interfering with her possession, 
baamg her claun as B's grand-daughter. It was con¬ 
tended that in the suit of 1916 J could and ought to 
have raised the defence that she was entitled to 
claim a moiety of the equity of redemption as B's 
grand-daughter and should have got P's right to re- 
deem ooDfined to a half share in the mortgage pro* 
petty and should have resisted P's attempt to take 
possession of the whole property and as J failed to do 
so her subsequent claim in suit of 1931 was barred 
by res judicata. It was also argued that J’s claim was 
barred by estoppel : 

Held that as there were more mortgagees than one 
Md o^yone of them and not both had acquired the 
share in the equity of redemption the condition enabl- 
mg partial redemption by P as laid down in the last 
paragraph of S.60 was not satisfied. It was therefore 
not open to the mortgagee J to insist on a partial re¬ 
demption, the mortgagor P being entitled to redeem 
the entire mortgage. As to P's claim for possession 
on rwemption, such possession would be by virtue of 
the Mht of subrogation conferred by S. 92 of the Act 
She being a oo-mortgagor. She would be entitled to 
- ? P^®®a^on which had been held by the mortgagee- 
under the possessory mortgage. The right 
w such possession was distinct from an owner's 

aace right on a possessory mort- 

gage. Therefore, by clai^g possession in the re- 
demption suit of 1916 P w^ Vot in any manner 
artacking J s right as a co-mortgagor or owner 
whereupon her subsequent suit was based. As P was 
entitled to redeem the mortgage as a whole, she 
would obtam possession on behalf of aU the mortga- 
gors subject to her rights under S. 95 of the Act 
A^rdingly J's failure to take up the plea in the 
suit of 1916 that she was entitled to a moiety in the 


4 a a t A ^ to resist P's at¬ 

tempt to obtain possession of the entire mortga-o 

oould not operate as res judicata in her sub- 
Bequent suit of 1931: Case law discussed. 

rr.iA ^ ,1. r tP71C2;P72Cl] 

not also 

torred by tetoppel even if the mortgagor P had spent 

m^eyin effecting improvements in the mortgage pro¬ 
perty after redemption because the possession which 
was asked for in the redemption suit and given in 
execution was possession as held by mortgagees 
which did not conflict with J's rights ns a co-mort- 
ga^r or co-owner and those rights were notattacked 
m that suit. It was therefore not necessary for J to 
assert them and it could not therefore be sjiid that/ 
was guilty of any omission, misrepresentation or 
soggption which misled P into doing anything 
which she otherwise would not have done. 

[P 72 C 1, 2] 

(b) Civil P. C. (1908). O. 22, R. 10, S. 146 and 
^—Plaintiff alleging to have transfer¬ 
red her interest in suit property to defendants 
3 and 5 and praying that her name be struck off 
and defendants 3 and 5 substituted as plaintiffs 
— Court ordering parties to continue as before 
without going into merits of application but re¬ 
cording finding that defendants 3 and 5 had 
purchased plaintiff’s interest in suit — Finding 
held sufficient to enable defendants 3 and 5 to 
join plaintiff in appeal against trial Court’s 
decree and continue it after plaintiff’s death — 
Failure to object to form of appeal at time of 
filing it—Effect of. 

In the suit to establish her title to certain property 
of which she was in possession the plaintiff impleaded 
her brothers defendants 3 and 5 as her tenants in 
possesion. Subsequently the plaintiff made an ap- 
plication to the tri^ Court that as she had transfer¬ 
red her interest in the suit property to defendants 
3 and 5 her name should struck off and the 
names of defendants 3 and 5 substituted. This ap¬ 
plication was opposed by defendant 1 and the Court 
ordered that the parties should continue os before 
and though the trial Court did not go into the merits 
of the application it stated in its judgment that de¬ 
fendants 3 and 5 had purchased the suit property 
from the plaintiff after the suit. The suit was dis¬ 
missed. The plaintiff appealed and defendants 3 
and 5 also joined her as appellants. No objection to 
the form of the appeal was raised by the respondents. 
Subsequently pending the appeal the plaintiff died. 
Defendants 3 and 5 attempt^ to establish that they 
were plaintiff’s l^al representatives but failed. It 
was contended that as defendants 3 and 5 who were 
treated as plaintiff’s tenants in the trial Court had 
not obtain^ leave under O. 22, R. 10 they bad no 
right to file the appeal along with the plaintiff and 
had no right to continue it after the plaintiff-appel- 
lant’s death: 

Held that in view of the provisions of S. 146 the 
findin g by the trial Court in its judgment that de- 
(g,Qd^ts 3 and 5 .had purchased the property in suit 
from tbe plaintiff after the suit would be a sufficient 
basis or foundation for an appeal by defendants 3 and 5 
against the decree of the trial Court. Moreover, as no 
objection to the form of the appeal was raised by 
any of the respondents when the appeal was filed, it 
must be held that any technical objections to defen¬ 
dants 3 and 5 appearing on record as appellants had 
no substance and that therefore on the death of the 
plaintiff-appellant they, as the remaining appellants, 
were entitled to continue the appeal. [P 73 C 1] 

(c) Hindu law — Succession — Daughters_ 

Succession of indigent daughters inter se to 
father’s property. 
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Under the Hindu law as between indigent or un¬ 
provided for daughters the daughter who is compa¬ 
ratively more indigent is entitled to succeed to the 
property of her father; 23 Bom. 229; 2 Bom.H. C. R. 
5; 6 Bom.H.C.R. 183 and 3 Cal. 587 (P. C.). Bel. on. 

[P 73 C 2] 

M. G. Chitale — for Appellant. 

L. P. Pcndse and V. D. Liinaye — 

for Respondents 2 and 4. 

Judgment _The appellant, Parvatibai 

kom Gopal Dhamdhere, was defendant l in 
a suit which was brought by Jaibai kom Pat- 
luji in order to avoid the effect of a decree 
obtained by Parvatibai in a suit instituted by 
her mother Kashibai, Suit No. 449 of 1916, for 
redemption of a possessory mortgage of 1872 
in respect of the suit property which had ori- 
ginally belonged to Kashibai’s father Babaji 
Ramji. Kashibai died during the pendency of 
the suit and her daughter, defendant 1, was 
on application made by her brought on record 
as Kashibai's legal representative. The origi- 
nal mortgagee was Bahirji Balaji after whose 
death his son Patluji also died, leaving two 
widows Jaibai, the plaintiff, and Laxmibai. 
Jaibai is the daughter of Rahibai, Kashibai’s 
sister, Rahibai being also a daughter of the 
mortgagor Babaji. In Suit No, 449 of 1916 the 
defendants were Jaibai, Laxmibai and two 
other parties named Kadams to whom Laxmi¬ 
bai was alleged to have sold her half share in 
the mortgagee’s right. In that suit the position 
of Jaibai was two.fold; first as co-mortgagee 
with Laxmibai or her vendees, and secondly, 
as co-mortgagor with Parvatibai. But she 
raised no defence based on her second position 
and not only did she not contend that with 
regard to her half share there had been a 
merger of the mortgagor’s and the mortgagee’s 
rights but she omitted even to mention that 
she had any rights as a grand-daughter of the 
original mortgagor. 

Suit No. 449 of 1916 was decreed in favour 
of defendant i, and on ist September 1919 , 
possession of the mortgaged property was 
delivered to her from the mortgagees. Defen¬ 
dants 2 to 5, who are brothers of Jaibai, how¬ 
ever, remained in actual physical possession 
and in 1928 defendant 1 filed Suit No. 1155 of 
1928 for possession. That suit was decreed in 
her favour and the decree was confirmed in 
appeal on 22nd August 1931. Before that date, 
on 18th April 1931, the present suit was filed. 
The plaintiff claimed an injunction restraining 
defendant l from taking pcssession of the 
northern half of the property of which she 
stated that she was in possession as owner, 
having been assigned to her as her share 
on partition between her and her co-widow 
Laxmibai. She prayed in the alternative for 
partition by metes and bounds of the property 
in suit and allotment to her, as far as pos- 
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sible, of the northern moiety of the property 
She made her brothers defendants 2 to 5 par- 
ties, alleging that they had been in possession 
as her own tenants. 

The main contentions of the principal de¬ 
fendant, defendant l, were (l) that Kashibai 
on her mother Bhimabai’s death had inherited 
the entire right of redemption, being the sister 
“who had been unprovided for,” and that, 
therefore, Jaibai had no interest in the equity 
of redemption; (2) that the suit was barr^ by 
res judicata; (3) that it was also barred by 
estoppel in view of the conduct of Jaibai in 
the suit of 1916 and the darkhast proceedings 
consequent thereon; and (4) that in case 
partition was ordered, she should be allotted 
the northern half of the suit property in which 
she had sunk a well. The trial Court held that 
the suit was barred by res judicata and estop¬ 
pel and dismissed the suit. After filing the suit 
Jaibai executed a registered sale deed on 22nd 
September 1931, conveying her right, title and 
interest in the suit property to defendants 3 
and 5. She then applied to get her name 
struck off as plaintiff and to get the names of 
defendants 3 and 5 substituted instead. The 
application was opposed by defendant 1 and 
the learned Subordinate Judge ordered the 
names of the plaintiff and defendants 3 and 6 
“to continue as before” at that stage of the 
suit. The suit was decided without any inquiry 
as to the merits of the application. 

The plaintiff and defendants 8 and 5 pre¬ 
ferred an appeal against the decree, none of 
the respondents raising any objection to defen¬ 
dants 3 and 5 joining Jaibai as appellants. The 
lower apx)eUate Court held that the suit was 
not barred by res judicata or estoppel, re¬ 
versed the trial Court’s decree and remanded 
the suit for disposal. This decree was reversed 
by this Court, which held that the District 
Court should have passed an order under 
O. 41, R. 25, and not under B. 23. Thereafter 
the trial Court framed and decided the neces¬ 
sary issues, holding inter alia that defendant 1 
had failed to prove that Kashibai had inherit¬ 
ed the property on Bhimabai’s death as pre¬ 
ferential heir to the exclusion of her sister 
Rahibai. During the pendency of the appeal 
Rahibai died on 24th July 1940, and no appli¬ 
cation was made to bring her legal represen¬ 
tative on record within 90 days of her death. 
Appellants 2 and 3, i. e., defendants 3 and 5, 
however, had applied to be brought on record 
as Jaibai’s heirs; but as it was found that 
somebody else was her heir, the application 
was rejected. Sometime after the expiry of 90 
days from Jaibai’s death an application was 
made by appellants 2 and 3 to enter their 
names as her legal representatives. The appli¬ 
cation was rejected on the ground that the 
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appeal, so far as Jaibai was concerned, had 
already abated. 

Defendant 1 contended before the lower ap¬ 
pellate Court that the whole appeal had abat¬ 
ed in the absence of any legal representative 
of Jaibai. This contention was negatived. It 
agreed with the trial Court in rejecting defen¬ 
dant I’s contention that Koshibai had inherit¬ 
ed the property in suit to the exclusion of 
Rahibai. Accordingly, it declared that appel¬ 
lants 2 and 3, i. e., defendants 3 and 5, were 
entitled to a half share in the property and 
directed that on depositing in Court for being 
paid to defendant l half the costs of the re- 
demption suit and Rs. 275, being half of the 
amount of the cost of the permanent improve¬ 
ments effected by Kashibai, appellants 2 and 
3 were to become entitled on equitable parti¬ 
tion to recover possession of a half share in 
the said property as mortgagees, and that 
further in case the amount of Rs. 275 was not 
paid, the portion of the suit land in which the 
well had been sunk and repairs made should 
be allotted to defendant l in partitioning the 
land. The main points taken in this appeal by 
defendant 1 are (l) that the suit was barred by 
res judicata, ( 2 ) that the plaintiff was estopped 
from bringing the suit, ( 3 ) that defendants 3 
and 6 were not entitled to continue the appeal 
on Jaibai’s death in the lower appellate Court, 
and ( 4 ) that Kashibai inherited the property 
in suit as the preferential heir to the exclu¬ 
sion of Rahibai and that therefore the plain, 
tiff or defendants 3 and 5 should have no 
interest in the said property. 

On the question of res judicata, it has been 
contended on behalf of the appellant that in 
Suit No. 449 of 1916 Jaibai, who was defen¬ 
dant 1 in that suit, could and ought to have 
raised the defence that she was entitled to 
claim a moiety of the equity of redemption 
and that, therefore, Jaibai should have got 
Parvatibai’s right to redeem confined to a 
half share in the mortgaged property, and, 
secondly, that Jaibai should have resisted 
Kashibai’s and Parvatibai’s attempt to take 
possession of the whole of the suit property; 
and that if that was the position, the suit 
must be held to be barred by res judicata. 
The contention that Jaibai should have got 
Parvatibai's right to redeem confined to a 
half share in the mortgaged property is based 
on the argument that Jaibai had a half share 
in the mortgagee s rights and a half share in 
the mortgagor’s right as weU and that the 
combination of the two resulted in a merger 
which necessarily broke the integrity of the 
mortgage, so that under the last paragraph of 
8.60, T. P. Act, Parvatibai, as owner of a half 
share of the mortgaged property, would be 
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entitled “to redeem her share only.” The last 
paragraph of s. 60, T. P. Act. is in these terms : 

Nothing in thw section shall entitle a person in¬ 
terested in a share only of the mortgaged property 
to ^eem his own share only, on payment of a pro¬ 
portionate part of the amount remaining due on the 
mortgage, except only where a mortgagee, or, if 
there are more mortgagees than one, all such mort- 
gage^, has or have acquired, in whole or in part 
the share of a mortgagor/’ * 

As in this case there were more mortgagees 
than one and as both of them had not ac¬ 
quired in whole or in part the share of a 
mortgagor, it seems to me prima facie that 
the condition enabling partial redemption by 
Parvatibai was not satisfied and that, there¬ 
fore, this argument is not tenable. In 47 Mad. 
7Mt was remarked (p. 19 ): 

“In fact the rule is that a mortgage should be re- 
d^med as a whole ; the right to redeem in part is 
given to a mortgagor as a privilege in the excep¬ 
tional case noted above (i. e., as stated in S. 60) to 
avoid multiplicity of suits and in none else. Now in 
the present case the plaintifi had sued to redeem the 
whole mortgage. I think he was bound to do so, for 
he could not take advantage of the exception, be¬ 
cause the equity of redemption in items 0 and 9 is 
not shown to have passed to all the mortgagees as a 
body but only to some of them.” 

The same consideration should, in my opinion, 
prevail in the present case. In 5 ALL. 276^ it 
was pointed out that when the mortgagee had, 
or if there were more than one all the mort¬ 
gagees had, acquired the equity of redemption 
of a part of the mortgaged property, the mort¬ 
gagor might redeem a share of the mortgaged 
property by payment of a proportionate part 
of the mortgage-debt, and it was remarked, 
with reference to the facts of that case (page 
277): “But this is not such a case, for only one 
of several mortgagees h^ acquired a share of 
the mortgaged property." In A. I. R. 1925 Oudh 
609® it was held that it was only when all the 
mortgagees had joined in purchasing a portion 
of the property mortgaged to them that the 
integrity of the mortgage was broken up and 
the mortgagor or mortgagors became entitled 
to redeem piecemeal. In 89 ALL. 719* it was 
held that the owner of a portion only of the 
equity of redemption was competent to main¬ 
tain a suit for redemption of the entire mort¬ 
gage even against the will of the mortgagee. 

It does not therefore appear that it was possi- 
ble for Jaibai in the suit of 1916 to have in¬ 
sisted on only a partial redemption of the 
mortgage by Parvatibai. In 6 Mad. 61® it was 
held that the owner of a share in the equity of 
redemption could not sue for redemption of a 

1. {’23) 10 A. I. R. 1923 Mad. 533 : 47 Mad. 7 : 72 
I. C. 292, Subba Rao v. Sarvarayudu. 

2. (’83) 5 All. 276, Mahtab Rai v. Sant Lai. 

3. (’25) 12 A. I. R. 1925 Oudh 609 : 27 0. C. 360 : 

85 I. C. 621, Jagmohan Singh v. Harbans Singh. 

4. (’17) 4 A. I. R. 1917 All. 401 : 39 All. 719 : 42 
I. C. 879, Fakir Chand v. Babu Lai. 

5. (’83) 6 Mad. 61, Mamu v, Katto. 
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portion ■svithout first obtaining partition of the 
property mortgaged. But this decision was 
dissented from in 15 Bom. 24,® where it was 
held that the owner of a share in the equity 
of redemption need not obtain partition before 
suing for redemption, that he was entitled to 
redeem the whole mortgage and that the fact 
that the mortgagee had himself purchased a 
portion of the e^juity of redemption did not 
defeat that right. 

It seems to me therefore that in the suit of 
1916 Parvatibai was entitled to redeem the 
mortgage as a whole and her right to do so 
could not be restricted. As to her claim for 
possession on redemption, such possession 
would be by virtue of the right of subroga¬ 
tion conferr^ by S. 92, T. P. Act, she being 
a co-mortgagor. She would be entitled to the 
possession which had been held by the mort¬ 
gagee-defendants in that suit under the pos- 
sessory mortgage. The right to such possession 
appears to me to be clearly distinct from an 
owner’s right or a mortgagor’s right on a pos¬ 
sessory mortgage. If that was so, Parvatibai 
by claiming possession in the redemption suit 
of 1916 was not in any manner attacking Jai- 
bai’s right as a co-mortgagor or owner where, 
upon her present suit is based. If Parvatibai 
was entitled to redeem the mortgage as a 
whole, she would obtain possession on behalf 
of all the mortgagors subject to her rights 
under S. 95, T. P. Act, i. e., she would be enti¬ 
tled to recover from her co-mortgagors pro¬ 
portionate amounts not only of the mortgage 
money but also of the expenses properly in¬ 
curred in such redemption; and Jaibai would 
be entitled to bring a suit for partition subject 
to the above provision after the redemption. 
In the result, therefore, it seems to me that it 
cannot be held that the plaintiff’s suit was 
barred by res judicata. 

Coming to the question of estoppel, it has 
been contended by the learned advocate for 
the appellant that Jaibai’s omission to assert 
her right as a co-mortgagor in the suit of 1916 
led defendant 1 to exercise acts of ownership 
and incur expenses in digging a well and mak¬ 
ing improvements on the land and that there- 
fore Jaibai is estopped from asserting such a 
right in the present suit. But as I have already 
pointed out, the possession w’hich was asked for 
in that suit and which was given in execution 
was possession as held by the mortgagees which 
did not conflict with Jaibai’s rights as a co- 
mortgagor or co-owner, and those rights were 
not attacked in that suit. It was therefore not 
necessary for Jaibai to assert them and it 
could not therefore be said that Jaibai was 
guilty of any omission, representation or sug- 

6 . (’91) 15 Bom 24, Mora Josh! v. Ramchandra 
Dijokar Joebi. 


gestion which misled Parvatibai into doing 
anything which she would not otherwise have 
done. Though Kashibai in her plaint stated 
that she was the heir of Babaji, the Court 
framed an issue on this point and found that 
she was “at least one of the heirs’’ of Babaji. 
Kashibai’s contention in this behalf was there¬ 
fore not upheld by the Court and it could not 
be said that anything done or omitted to be 
done by Jaibai had the effect of leading Par¬ 
vatibai to act on the supposition that she was 
the sole owner. If Parvatibai made improve¬ 
ments after the decision in the suit of 1916, 
she cannot be deemed to have made them as 
a sole owner and no rights of Jaibai would be 
affected thereby. I am satisfied therefore that 
the suit w'as not also barred by estoppel. 

The next question is whether defendants 3 
and 6 could continue the appeal after Jaibai’s 
death. The appellant’s case is that in the trial 
Court defendants 3 and 5 were throughout 
treated os tenants of the plaintiff. When the 
plaintiff by her application. Ex. 15, requested 
the Court to strike off her name and to sub¬ 
stitute the names of defendants 3 and 5, the 
application was opposed by defendant 1 and 
the order that the Court passed, viz., that the 
parties should continue as before, shows that 
the plaintiff or defendants 8 and 5 did not 
establish the transfer by the plaintiff. The pos¬ 
session of defendants 3 and 5 therefore up to 
the end of the trial was that of plaintiff’s 
tenants. On the plaintiff’s death, again, defen¬ 
dants 3 and 5 made an attempt to establish 
that they were the plaintiff’s legal represen¬ 
tatives, but they failed in that attempt. It is 
therefore contended that when the appeal was 
filed there was nothing to show that defen¬ 
dants 3 and 5 were joining Jaibai as appellants 
in any new capacity. No application was 
made to the Court under O. 22, R. 10, which 
requires that a suit (which expression would 
include an appeal) to be continued by a per¬ 
son upon whom any interest had devolved 
during the pendency of the suit must be so 
continued “by leave of the Court.” Admittedly 
no leave of the Court was obtained when the 
appeal was fii^. Thus at the stage at which 
the (iJourt could have given the necessary 
leave, it was not obtained and therefore it is 
contended that defendants 3 and 5 were not 
entitled to appeal against the decree of the 
trial Court. The respondents’ reply to this line 
of argument is that defendants 3 and 5 did not 
appeal as the legal representatives of the plain¬ 
tiff, who was alive at the date of the institu¬ 
tion of the appeal, but that they were entitled 
to appeal under the provisions of S. 146, Civil 
P. C.; 

‘“Save as otherwise provided by this Code or by 
any law for the time being in force» where any 
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oee^ng may be taken or application made by or 
against any person, then the proceeding may be 
taken or the application may be made by or against 
any person claiming nnder him.*’ 


The contention is that under thiq section it is 
enough for the person who takes the proceed- 
ing or makes an application, or against whom 
a proceeding is taken or an application made, 
to “claim” under the original party. The trial 
Court, though it did not go into the merits of 
tiie application, £5;. 15, stated in its judgment 
that defendants 8 and 5 had purchased the 
property in suit from the plaintiff after the 
suit. This finding would, in my opinion, be a 
sufficient basis or foundation for an appeal by 
defendants 3 and 5 against the decree of the 
trial Court. It has now been established that 
the trial Court’s conclusion on this point, as 
to the transfer of the plaintiff’s interest to 
defendants 3 and 5, is correct. It seems to me 
important in this connexion to observe that 
when the appeal was filed by Jaibai as well as 
by defendants 8 and 6, no objection to the 
form of the appeal was raised by any of the 
respondents. That being so, I think it must be 
held that any technical objections to defen¬ 
dants 8 and 6 appearing on record as appel¬ 
lants have no substance and that therefore on 
the death of Jaibai they, as the remaining ap¬ 
pellants, were entitled to continue the appeal. 

The last question that arises for considera¬ 
tion is whether the findings of both the Courts 
below that on the death of Bhimabai Kashibai 
cannot be said to have inherited Babaji’s pro¬ 
perty as the exclusive heir is correct. This ques¬ 
tion depends on the application of the principle 
which governs the succession of daughters inter 
se as heirs to their father’s estate in Hindu 
law to the facts of this c^. The material 
facts are these. At the time the succession 
opened, i. e., in 1904, Kashibai was a widow 
while Bahibai’s husband was alive. Kashibai's 
husband possessed two lands and a house in 
the village of Pimpalgaon, the lands being 
assessed at Ra. 12-2-8. The value of the entire 
estate was Rs. 600. Bahibai’s husl^nd also had 
a house and lands assessed at Rupees 19-18-11. 
There was a mortgage for Rs. lOO on Kashi- 
bai’s husband’s property, the amount actually 
due thereon being Rs. 114. The document re¬ 
garding the mortgage, Ex. 185, shows that it 
was a possessory mortgage. The mortgage debt 
was discharged finally in 1906. Kashibai’s hus¬ 
band 8 family had been in a financially em¬ 
barrassed condition since 1872 and there had 
been as many as nine or ten mortgages be¬ 
tween that date and 1904. The evidence shows 
that Kashibai used to earn her living as an 
agricultural labourer and there is no evidence 
to show that Bahibai’s husband was anything 
but an agriculturist. 
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In 23 Bom. 229^ it was held that though the 
Courts ought not to go minutely into the ques¬ 
tion of comparative poverty of the sisters, yet 
where the difference in we^th is marked, the 
whole property passes to the poorest daughter. 
The principle was first laid down in this pro¬ 
vince in 2 Bom. H. C. R. 5,® viz., that in this 
Presidency, as between married daughters, 
succession was regulated by their comparative 
endowment or non-endowment. In 6 Bom. 
H. C. R. 183® it was ruled that comparative 
poverty was the sole criterion for settling thei 
claims of the daughters among themselves. In 
5 I. a. 40^® their Lordships of the Privy Coun¬ 
cil held that the claim of indigent or unpro¬ 
vided for sister to maintain the suit was supe¬ 
rior to that of her richer sister. It seems to 
me that in applying these principles the Courts 
below have fallen into the error of thinking 
that there was no marked difference in wealth 
between the two sisters. On the one hand, the 
assessment of lands owned by Bahibai’s hus¬ 
band was more than one and a half times 
that of the lands held by Kashibai; Kashibai’s 
lands, moreover, appear to have been in the 
possession of the creditors in 1904, and Kashi¬ 
bai, who had to earn her living as an agri¬ 
cultural labourer, had nobody else in her 
family to support her or to supplement her 
income. On the other hand, Rahibai’s husband 
does not appear to have been a labourer, nor 
was his land encumbered like Kashibai’s, and 
he used to obtain the agricultural produce of 
lands which were obviously larger in extent 
than Kashibai’s lands. It seems to me that 
where the value of the whole of Kashibai’s 
property, i. e., including her residence was 
Rs. 600, a debt of Rs. 114 which had to be dis¬ 
charged not out of the income of the lands 
bat by the proceeds of agricultural labour, 
must be regarded as sufficiently onerous to 
constitute an appreciable difference in the 
scales of living of the two sisters. Kashibai’s 
husband’s family had been indebted for a 
period of over 80 years. The trial Court has 
stated in its judgment that the mortgage on 
Kashibai’s lands was possessory "only in 
form,” as Kashibai’s husband appears to have 
paid interest to the mortgagees. I have been 
unable to find any evidence of his having 
paid interest to the mortgagees in the record 
of this case. The mortgage bond, Ex. 135, 
clearly mentions that the mortgagee was to 
have possession and appropriate the income 
from the land towards the interest. It seems 
to me that in view of the fact that neither of 


7. (’99) 23 Bom. 229, Totawa ▼. Basawa. 

8. (1864) 2 Bom.H. C.R. 5, Bakubaiv. Manchhabai. 

9. (’69) 6 Bom. H. C. R. 183, Poii v. Narotum. 
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the sisters can be described as in affluent cir¬ 
cumstances, the circumstances that I have 
mentioned above suffice to show that Kashi- 
bai’s income was markedly different from 
that of Rahibai and her husband, the probabi¬ 
lity being that while Kashibai subsisted by 
agricultural labour alone, Rahibai and her 
family lived mainly on the proceeds of their 
lands. It would seem that Jaibai was conscious 
that the property in the suit had already pas¬ 
sed to Kashibai when she filed her written 
statement in the suit of 1916 wherein she did 
not assert any right as co-owner or co-mort¬ 
gagor in respect of the said property. The 
assessment of the lands in suit is Rs. 4.8-0. 
It seems to me necessary to take a view on 
the question of the applicability of the law to 
the facts of this case different from the view 
taken by both the (Courts below; and I hold 
that the difference in the wealth of Kashibai 
and Rahibai was sufficiently marked to entitle 
Kashibai to be regarded as the sister who was 
"unprovided for," so that the whole property 
would pass to her on the death of Bhimabai, 
the mother. The appeal, therefore, succeeds on 
this point, and will be allowed, with the result 
that the suit will be dismissed with costs 
throughout. 

G.N. Appeal allowed. 
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Champaklal Purskottamdas and another 

— Plaintiffs 

V. 

Bai Narbadabai and others — 

Defendants. 

Suit No. 603 of 1940, Decided on 6th August 1943. 

(a) Civil P. C. (1908), O. 23, R. 1 and S. 92 — 
Words “fresh suit” in O. 23, R. 1—Meaning of— 
Suit against certain persons brought with Ad- 
vocate>General*s leave under S.92—Suit against 
newly added defendant withdrawn for want of 
Advocate-General’s sanction with permission to 
file fresh suit under O. 23, R. 1 — Leave under 
S. 92 subsequently obtained as against new 
defendant — New defendant can be reimpleaded 
in same suit — Reimpleading amounts to fresh 
suit against him within O. 23, R. 1. 

Order 23, R. 1 does not contemplate a fresh suit 
in the sense of a freshly filed suit against all the 
parties to the suit. It is quite sufficient if the suit is 
instituted as against a particular party after leave 
has been obtained under O. 23, Rule 1. Accordingly 
where a suit is hied against certain persons with 
leave of the Advocate-General under S.92 and subse¬ 
quently a new defendant is added but the suit is 
withdrawn under O. 23, Rule 1 as against him for 
want of sanction under S.92 with permission to hie a 
fresh suit against him the new defendant can be 
reimpleaded in the same suit after obtaining the 
leave of the Advocate-General under S. 92 and the 
suit continued against all the defendants inasmuch 
as the reimpleading of the new defendant amounts 
to the institution of a fresh suit against him within 


the meaning of O. 23, R. 1 : (’26) 13 A.I.R. 1926 
P. C. 88 and (’40) 27 A.I.R. 1940 Oudh 43, Bel. on. 

[P 75 C 2 ; P 76 C 1] 
(b) Civil P. C. (1908), S. 92 — Leave under, 
granted to plaintiffs—Death of one of plaintiffs— 
Leave enures for benefit of new plaintiff brought 
on record in place of deceased plaintiff. 

Where leave to sue under S. 92 was granted to 
the original plaintiffs, the leave enures for the benefit 
of the new plaintiff who is brought on record on the 
death of one of the original plaintiffs when the 
original plaintiffs and the newly added plaintiff are 
suing in respect of the same cause of action in res¬ 
pect of which the leave was granted. [P 76 C 1) 

C. K. Daphtary, N. P. Naihwani and H. Q. 

Mahimtura — for Plaintiffs. 
y. F. TarapoTewala, M. C. Setalvad and M. L. 

Maneksha — for Defendants. 

Judgment.—This suit was filed on 3rd 
April 1940, by plaintiff 1 and the original 
plaintiff 2 against defendants 1, 2 and 3 as the 
executors of one Gordhandas Ranchhoddas 
Bhagat. The suit is to enforce a public chari¬ 
table trust and was filed with leave obtained 
from the Advocate-General under s. 92, Civil 
P. C., 1908. The defendants filed their written 
statement on 1st July 1940, and one of the 
points taken was that the suit was had for 
non-joinder inasmuch as Shapurji Rustomji 
Bho^vnaagri was a necessary party to the suit 
because he was appointed a trustee along with 
defendants l, 2 and 8 to carry out the trusts 
created by the will of Gordhandas Banchhod- 
das Bhagat. On I4th November 1940, a con¬ 
sent order was taken in chambers whereby 
Shapurji Rustomji Bhownagri was brought on 
record as defendant 4 to the suit. Before 
bringing him on record and amending the 
plaint and proceedings pursuant to the cham¬ 
ber order I have just referred, no leave of the 
Advocate-General was taken under 8.92, Civil 
P. C. The newly added defendant filed his 
written statement on 17th April 1941, and he 
took the point, as he was obviously bound to 
do, that no leave of the Advocate-General 
having been obtained under s. 92, Civil P. C., 
the suit was not maintainable. The newly 
added defendant having taken this defence in 
his written statement, a notice of motion was 
taken out on 24th July 1941, by the plaintiffs 
for leave to withdraw the suit against defen¬ 
dant, 4 with liberty to tile a fresh suit against 
him and on 5 th August 1941, the Court gran- 
ted leave to the plaintiffs to withdraw the suit 
as against defendant 4 with liberty to them to 
file a fresh suit against him on the same cause 
of action. By the same order the plaintiffs 
were also ordered to pay to defendant 4 the 
sum of Bs. 325 being his costs of the suit. 

Plaintiff 2 died on 23rd August 1941, and 
pursuant to a chamber order obtained on 24th 
October 1941, the name of plaintiff 2 was 
struck off. The plaintiffs obtained leave of the 
Advocate-General, and pursuant to an order 
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dated 28th November 1941, the plaintififs brought 
Shapurji Rustomji Bhownagri again on record 
as defendant 4. On leth January 1942, a con¬ 
sent Judge's order was taken whereby the 
chamber order dated 24th October 1941, by 
which plaintiff 2 ’s name was struck off and 
the consent Judge’s order dated 2Sth Novem- 
her 1941, by which defendant 4 was again 
brought on record were vacated, and it was 
ordered that after obtaining the previous con¬ 
sent of the Advocate-General the name of the 
original plaintiff 2 should be struck off and 
the name of the present plaintiff 2 should be 
brought on record and also the name of 
Shapurji Bustomji Bhownagri be added as 
defendant 4 to the suit. The newly added 
defendant 4 has filed another written state¬ 
ment on 19th June 1942, by which he takes up 
the contention that his addition as a party 
defendant to this suit and the amendments in 
the plaint made pursuant to the order of I6th 
January 1942, are not in terms of and/or are 
not warranted by the order dated 5th August 
1941, and/or are not lawful. Defendant 4 fur¬ 
ther takes up the contention that as the original 
plaintiff 2 died after 5th August 1941, the leave 
given to file a fresh suit against defendant 4 
by the order of that date is not available to 
the present plaintiffs. 

Now under O. 23, E. l, Civil P. C., it is open 
to a plaintiff, after he has instituted his suit, 
to withdraw his suit against all or any of the 
defendant or abandon part of his claim. If 
he does so without obtaining the leave required 
under 0.23, B. l, sub-r. (2), then he is precluded 
from instituting any fresh suit in respect of 
the subject-matter of the first suit or any part 
of the claim in that suit. In this case there is 
no doubt that before the plaintiffs withdrew 
the suit against defendant 4, they obtained 
express leave from the Court to file a fresh 
suit against defendant 4 on the same subject- 
matter. But what Mr. Taraporewala has con¬ 
tended is that by adding defendant 4 as a 
party defendant to this suit after he had been 
struck off no fresh suit has been filed against 
him and that 0. 23, R. i, does not permit the 
same party against whom the suit has been 
once abandoned to be impleaded over again. 

The position seems to me to be this. On 
Ath August 1941, when the suit against defen¬ 
dant 4 was withdrawn, the suit against him 
came to an end, and between 5th August 1941, 
and 16th January 1942, there was no suit 
against defendant 4 and the suit continued on 
the file of this Court as against defendants l, 
2 and 3. There is no doubt that the suit was 
instituted against defendant 4 only when he 
was made a party defendant pursuant to the 
order of 16th January 1942. Therefore, on that 
date, as far as defendant 4 is concerned, a 


fresh or a new suit was instituted against him. 
It is quite true that, as far as the numbering 
of the suit is concerned, it is the same suit 
from which defendant 4 was struck off on 5th 
August 1941. But I do not think what o. 23 , 
R. 1 , contemplates is a fresh suit in the sense 
of a freshly filed suit against all the parties to 
the suit. It is quite suflicieut if the suit is 
instituted as against a particular party after 
leave has been obtained under o. 23, R. i. This 
construction of O. 23, E. 1, receives consider- 
able support from two decisions to which 
Mr. Daphtary has referred. The first is re. 
ported in A.I.R. 1940 Oudh 43.^ In that case 
the suit was filed by a zamindar against a 
number of defendants for demolition of a 
structure and the name of one of them was 
struck off by the plaintiff during arbitration 
proceedings as he did not sign the agreement 
to refer to arbitration. The award which was 
made was set aside by the Court and the 
plaintiff applied to re-implead the defendant 
whose name had been struck off. The Oudh 
Court held that the re-impleading of the de- 
fendant meant a new suit against him. His 
name had been struck off with the result that 
the suit was brought to an end against him, 
and as at the time no leave was taken under 
O. 23, R. 1 (2), to bring a fresh suit against 
him, the suit was barred. Presumably if leave 
had been obtained under 0. 23, R. l (2), before 
the name of that particular defendant had 
been struck off, there would have been no 
objection to his being impleaded again after the 
arbitration proceedings had proved abortive. 

The second decision is A.I.R. 1926 P. C. 88.* 
Here we have a case where a suilT was filed 
originally against the defendants as sons and 
legal representatives of the deceased tort-feasor. 
The Judicial Commissioner struck out the 
names of the sons and substituted as the only 
defendants the names of the administrators of 
the estate of the deceased. The learned Judi¬ 
cial Commissioner again changed his view and 
struck out the names of the administrators of 
the estate of the deceased and resubstituted 
the names of the sons as party defendants. 
When these defendants were brought on record, 
they pleaded that the plaintiff's suit was barred 
by the law of limitation; and the Privy 
Council held that the suit must be deemed to 
have been instituted against the defendants 
when they were brought on record in substitu¬ 
tion of the administrators of the estate of the 
deceased. In that judgment their Lordships 
of the Privy Council considered that when the 
sons were brought on record again, the suit as 

1 . (’40) 27 A.I.R. 1940 Oudh 43 : 184 I, C. 785 : 

1939 0. W. N. 990, Balmakund v. Parag Narain. 

2. (’26) 13 AJ.R. 1926 P.C. 88 : 96 I. C. 887 (P.C.), 

HaveU Shah v. Shaikh Painda. 
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against them was a new suit and that the 
previous plaint in which only the administra¬ 
tors were parties was superseded by the new 
plaint in which the sons were made party 
defendants. Applying that language of their 
Lordships of the Privy (Council to the facts of 
this case, there is no doubt that the plaint as 
it stood on 5th August 1941, after defendant 4 
was struck off, was superseded by a new plaint 
which came into existence when defendant 4 
was again made a party defendant to the suit. 
We had one suit as existing between 5th 
August 1941, and 16th January 1942, to which 
defendant 4 was not a party at all, and a new 
suit was instituted as against defendant 4 on 
16th January 1942, when he was made a party 
to this suit. 

I, therefore, hold that in bringing defen¬ 
dant 4 on record pursuant to the order of 
16th January 1942, the plaintiffs had instituted 
a fresh suit as against him; and they having 
obtained leave to hie this fresh suit in respect 
of the same subject-matter by the order of 
5th August 1941, they are entitled to maintain 
the suit as against defendant 4. A further 
point has been taken that as leave was gran¬ 
ted to the original plaintiffs by the order of 
5th August 1941, that leave does not inure for 
the beneht of the new plaintiff 2 who was 
brought on record, as I have already stated, 
on the death of the original plaintiff 2. This 
contention has not been seriously pressed by 
Mr. Taraporewala because it is obvious that 
the original plaintiff 1 and the newly added 
plaintiff 2 are suing in respect of the same 
cause of action and leave was given to plain¬ 
tiff 1 and the original plaintiff 2 to file a suit 
against defendant 4 in respect of the same 
cause of action, and that cause of action hav¬ 
ing inured for the benefit of plaintiff 1 and 
the newly added plaintiff 2 , both the plaintiffs 
are entitled to avail themselves of the liberty 
reserved to them under the order of 5th 
August 1941. 

G.N. Order accordingly. 
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Kania J. 

Himatmal Devchand 

V. 

Abdul Hdkke. 

Application No. 678 of 1940, Decided on 10th 
April 1944, 

Civil P. C. (1908), Ss. 73 and 60 (i) as amended 
by Act 9 of 1937—Object of S. 73—S. 73 is con¬ 
trolled by S. 60(i)—Attachment of salary of pub¬ 
lic officer — Rateable distribution — Effect of 
amendment of S. 60 (i). 

It is with the object of preventing unnecessary 
multiplicity of execution prooWdings and to provide 
a cheap mode of execution that S. 73 provides for 
equitable distribution of money held by the Gouxt 


Hkkke. (Kania J,) A. 1. R 

amongst creditors holding decrees against the 
same debtor without separate proceedings. But the 
object of S. 73 has never been to give rights to 
decree-holders which they did not possess under the 
decree and confer rights on the judgment-oreditor 
to reach the property of the debtor which he oould 
never have reached. The rights of the decree-holdet 
against the judgment-debtor under S. 73 are con- 
troUed by S. 60 (i). By S. 3 of the amending Act 9 
of 1937 the amendments of S. 60 (i) by that Act 
were not to have any efiect in respect of pro¬ 
ceedings arising out of suits instituted before 1st 
June 1937. Accordingly where some of the decree- 
holders who had fii^ suits against the judgment- 
debtor before 1st June 1937 attached a portion of 
the amount of the salary of a pnblio officer which 
the other decree-holders who had hied their suits 
against the same debtor after Ist June 1937 could 
not have been able to attach by reason of the 
amendment of S. 60 (i) the other creditors can have 
no right to share by way of rateable distribution in 
that amount : (’38) 25 A. I. B. 1938 Bom. 90 and 4 
Bom. 429, Rel. on; 4 Cal. 29; 20 Mad. 107 and 23 
All. 106, Approved. [P 77 C 1, 2; P 78 C 1} 

C. E. Daphtary — for Creditor 1. 

James Meneeee — for Creditors 2 and 3. 

Harilal Thakar & Co .— for Cr6ditors_4, 5, G & 7. 

Order. — This is a notice for rateable dis¬ 
tribution under S. 73, Civil P. C., 1908. The 
plaintiff filed his suit in the Vadgaon Court 
and in due course obtained a decree for rupees 
2084-10.0. The defendant is a railway servant 
and as such a public officer to whom the pro¬ 
visions of s. 60, cl. (i), Civil P. C., apply. Other 
decrees were also obtained by other creditors 
in suits filed against the defendant. One such 
suit was filed by creditor 8 in 1984, another 
by creditor 3 in 1935. The other creditors 
appearing on this notice filed their suits in 
1940-41. In execution of the decree obtained 
by the plaintiff, money is recovered from time 
to time from the railway company. Disputes 
have arisen between the parties because of the 
amendment of S. 60, cl. (i), in 1937 by Act 9 of 
1937. Before that amendment under that clause 
the salary of a public servant, when not more 
thwi Ks. 40 a month, was wholly exempted 
from attachment. If it was more than Es. 40 
but below Rs. 80 the salary was exempted 
from attachment up to Bs. 40 and in all other 
cases a moiety of the salary was exempted 
from attachment. By that amendment two 
important alterations were made. One was to 
raise the unattachable limit from Rs. 40 to 
Rs. 100 and made half the salary above that 
limit attachable. Moreover, a proviso was 
added to this clause under which the attach¬ 
ment under any one decree could continue for 24 
months only, and if there was another credi¬ 
tor, his attachment could be operative only 
after the expiration of 12 months under another 
decree. It is further expressly made clear that 
once a decree was thus executed for 24 months 
no further attachment could be made under 
that decree. By S. 3 of Act 9 of 1937 it was 
further provided that the amendments made 
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by S. 2 of that Act (which I have summarised 
above) shall not have any effect in respect of 
proceedings arising out of suits instituted be¬ 
fore lat June 1937. It must be noticed, there¬ 
fore, that if a creditor had filed his suit before 
1st June 1937, he could enforce his decree by 
attaching half the salary above Bs. 80 and 
moreover his right to continue execution was 
not stopped at the end of 24 months. By rea¬ 
son of the amendment, creditors who filed 
suits su^uently had only restricted rights 
as mentioned in the amended section. 

Haying regard to this amendment the 
plaintiff contends that the operation of s. 73 
in favour of the other creditors is also cur¬ 
tailed. Ha concedes that creditors 3 and 8 
have the same rights as he has. He submits 
that in considering the operation of S. 73 in 
respect of this debtor the creditors have to be 
divided into two groups ; one group includes 
the plaintiff and creditors 3 and 8, and the 
other includes the remaining creditors. The 
other creditors contend that S. 60 regulates 
the rights of the attaching creditor against 
the judgment-debtor, and it stands unaffected 
by the provisions of S. 73, If the conditions of 
that section (s. 73) are fulfilled, the Court has 
not to look at s. 60 to adjust the rights of the 
decree-holders applying for execution and 
claiming rateable distribution under S. 73. The 
corresponding sections in the previous Codes 
were enacted, as stated in 4 Cal. 29^ and 20 
Mad. 107,* to prevent unnecessary multiplicity 
of execution proceedings. In the normal course 
©uch judgment-creditor havingobtained adecree 
has to apply in execution for attachment and 
sale of the property of the debtor. If such 
proj)erty is already under attachment and 
if an order for sale has been made and there¬ 
after another creditor applies to enforce his 
decree, he need not pass through the same 
process. It is with that object and to provide 
a cheap mode of execution that s. 78 provides 
ifor equitable distribution of money held by 
the Court amongst creditors holding decrees 
against the same debtor, without separate pro¬ 
ceedings. In 23 ALL. 106® Strachey C. J. ob- 
se^ed as follows (page lio): 

‘‘Now the object of the section is twofold. The first 
objMt is to prevent unnecessary multiplicity of exe¬ 
cution proceedings, to obviate in a case where there 
Me i^ny decree-holders, each competent to execute 
l>y attachment and sale of a particular 
*5?^ y» necessity of each and every one sepa- 
Thfi separately seUing that property. 

tr«Ln nf ^ ^ “ cqiStable IdSnii 

aU the decree, 
r Ration I have diribed upon the 
same footing, and making the propertyrat eablydivi- 

Hasoon Arra Begum v. Jawadoo- 
mssa Satooda Ehandan. 

2. ('96) 20 Mad. 107, Kommaohi Kather v. Pakker 

3. (*01) 23 All. 106, Bithal Das v. Nand Kiahorr 
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sible among them, instead of aUowing one to exclude 
all the others merely because he happened to bo the 
first who had attached aod sold the property/* 

Bearing in mind those observations it is clear 
that the Legislature wanted to prevent un. 
necessary applications for attachment and sale, 
but the object of s. 73 has never been to give 
rights to decree-holders which they did not 
possess under their decree. In 4 Bom. 429 * 
the argument that the two sections were in- 
dependent was rejected and the Court held 
that the two sections must be read together 
and the rights under S. 73 could not override 
the rights under S. 60 of the Code. It seems to 
me that the argument of the plaintiff is per. 
fectly equitable. By S. 73 the Legislature never 
intended to confer upon the decree-holder a 
right which he never possessed. In respect of 
suits filed after ist June 1937, the decree- 
holder had never a right to attach the deb- 
tor’s salary if the amount was less than rui^ees 
100 or more than half of the salary in excess 
of that figure. The decree-holder again had 
no right to continue the execution of his de¬ 
cree for more than two years. It was pointed 
out that when the Legislature amended s. CO, 
cl. (i), it did not amend S. 73. From that it 
was argued that the Legislature contemplated 
that if the four conditions mentioned in S. 73 
were complied with the decree-holders were 
all to stand on the same footing. In my opi- 
nioD, this argument overlooks the fundamen. 
tal point that S. 73 was enacted to prevent 
only the multiplicity of proceedings and con- 
ferred no rights on the judgment-creditor to 
reach property of the debtor which he could 
never have reached. The right of the decree- 
holder against the judgment-debtor is con- 
trolled by S. 60. In 39 Bom. L. K. 1212® Beau- 
mount C. J. sitting as a single Judge bad 
occasion to consider the operation of s. 73 . In 
that case a money decree was obtained against 
the defendant in a suit in which it was held 
that the defendant was an agriculturist. 
Another decree was obtained by another party 
against the same debtor, in which it was held 
that the debtor was not an agriculturist. The 
latter decree could be executed by the sale of 
the immovable property of the debtor, while 
the first decree by reason of s. 22 , Dekkhan 
Agriculturists’ Relief Act, 1879, could not be so 
enforced. In enforcement of the second decree 
an immovable property of the debtor was sold 
and the holder of the first decree applied 
under s. 78 for a rateable distribution of the 
sale proceeds. He argued that he had com¬ 
plied with the terms of S. 73. That argument 
was negatived. It was observed (page 1218 ) : 

4. (’80) 4 Bom. 429, Ma^klal VeoilaJ v.'Lakha: 

5. (’38) 26 A. I. R. 1938 Bom. 90 :1. L. R. (1938) 
Bom. 98 : 39 Bom. L. R. 1212 : 173 I. C. 561, 
Eriahnaji y. Vishna. 
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“In my opinion the application to the Court referred 
to in S. 73 must be one which, on the face of it, is 
entitled to succeed. If the decree under which the ap¬ 
plicant’s claim is on the face of it one which could not 
be executed against the property represented by the 
money in Court, it seems to me that the Court can¬ 
not allow the applicants to share in the rateable dis¬ 
tribution of such money.” 

The decision in 4 Bom. 429* was approved. 
Applying the same test to the present facts, 
it seems to me that the other decree-holders 
could not have reached that portion of the 
money which the plaintiff and creditors 3 
and 8 alone are in a position to reach. If so, 
they have no right to share by w'ay of ratea- 
ble distribution in that amount. On that 
ground I think the plaintiff’s contention must 
succeed. The rateable distribution in respect 
of the amount in Court mentioned in the cer¬ 
tificate of the Prothonotary will have to be 
worked out in the light of this judgment. 
Creditor 2 to pay Rs. 75 to the plaintiff for the 
costs of this application. 

G.N. Order accordingly. 
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N. J. Wadia and Rajadhyaksha JJ. 
Ahmedabad Municipality — Applicants 

V. 

Kalyanbhai Harihhai and another — 

Opponents. 

Civil Bevn. Appln. No. 370 of 1943, Decided on 
17tb March 1944, from order passed by Judge of 
Court of Small Causes, Ahmedabad, in Suit 
Nos. 4006, 4005 and 4034 of 1941. 

Bombay Municipal Boroughs Act (18 of 1925), 
S. 73—Ahmedabad Municipality, Rr. 351, 352 — 
Drainage tax—House connected with general 
drainage though all tenements are not indivi¬ 
dually connected—Each tenement can be sepa¬ 
rately assessed. 

Under Buie 352, as amended, every tenement in 
each building is separately liable to the drainage tax, 
even though it is not connected with the municipal 
draining system, because uuder the provisions of 
els. (2) and (3) of B. 352, which are not subject to the 
exceptions, each tenement must be deem^ to have 
been connected with the municipal drainage system 
as there is a general provision made in one part of 
the premises for the disposal of waste water of the 
inmates of all the tenements in the premises, and as 
there is a water closet or urinal in the compound of 
the buildings which is connected with the municipal 
drainage system. fP 80 C 1] 

iT. C. Slvah and N. C. Shah — for Applicants. 

B. O. Thakor — for Opponents. 

N. J. Wadia J. —These are three revision 
applications filed against the decisions of the 
Small Cause Court Judge, Ahmedabad, in 
three suits, Nos. 4006, 4005 and 4034 of 1941. 
The plaintiff in Suits Nos. 4006 and 4005 was 
the same person, Ealyanbhai Harihhai, and 
the plaintiff in Suit No. 4034 was his brother, 
Nannbhai Harihhai. All the three suits were 
filed against the Ahmedabad Municipality for 
refund of certain amounts recovered by it 


fi’om the plaintiffs as drainage tax for the 
years 1939-40 and 1940-41. The learned Judge 
passed decrees in favour of the plaintiffs in 
all the three suits, and against those decrees 
the Ahmedabad Municipality and the Ad¬ 
ministrator of the Municipality have applied 
in revision. The points involved in all the 
three suits were the same, and the judgment 
given in Suit No. 4006 which is the subject of 
Revision Application No. 370 governs all the 
three suits. The plaintiffs in the three suits 
w’ere the owners of buildings within the 
municipal limits of Ahmedabad which con¬ 
sisted of several tenements. Each tenement was 
given a separate census number. Within the 
compounds of each of the three buildings, 
there is a general provision made for the dis¬ 
posal of ^he waste water of each of the tene- 
ments, and there is also a water closet or 
urinal in each of the compounds. But each 
separate tenement is not actually connected 
with the municipal drainage system; nor is 
there a separate water closet or urinal attach¬ 
ed to each tenement. 

The separate tenements are used for shops, 
godowns and offices, but not for residential 
purposes. The Municipality made a claim on 
the owners of each of the three buildings for 
drainage tax, calculating it on the separate 
letting value of each of the tenements. The 
contention of the plaintiffs in each case was 
that the municipality was entitled to levy the 
tax on the total rental value of the buildings 
as a whole, but not separately on the letting 
value of each tenement in the building. As 
under R. 353 the drainage tax on buildings and 
lands is leviable at the rate of five and a half 
per cent, on the net annual letting value up 
to the valuation of Rupees 100 or part thereof, 
and at five per cent, on the excess over 
Rs. 100, the municipality is able to recover a 
larger amount of tax if it levies it on each of 
the tenements separately than it would be able 
to do if it imposed it on the letting value of 
the building as a whole. Rule 351 of the rules 
of the Ahmedabad Municipality nms as 
follows: 

“The drainage tax is leviable as a rate on all 
buildings and lands and parts thereof within the 
Municipal Borough which are either actually 
nected or deemed to be connected with the munici¬ 
pal drainage system; and shall be assessed on the 
net annual letting value in the case of all buildings 
and lands referred to in cl. (1) of B. 322 and on the 
valuation based on capital in the case of all buildings 
and lands referred to in cl. (2) of that rule.” 

Rule 352 which has been recently amended 
provides that 

“a building or land and every tenement therein, 
and in the case of mills and factories all buildings 
and lands within the premises of a mill or facto^, 
shall be deemed to have been connected with the 
municipal drainage system, when a golly trap 
chamber has been constructed near its outermost 
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limits so as to make it possible for the owner thereof 
to oonneot suoh building, tenement or laud with the 
gully trap chamber.’* 

There are two exceptions which run as 
follows: 

“^1) When a tenement is assessed on the annual 
letting value and is used as a shop, office, store-room 
or godown, it shall not be deemed to be connected 
with the drainage system so long as it is used as 
such shop, office, store-room or godown unless ar¬ 
rangements are made for the waste water to pass 
from it to the gully trap chamber. (2) When one pre¬ 
mises or compound having a gully trap chamber at 
its entrance or at any other end of its limits con¬ 
tains several tenements owned by diSerent persons, 
only those tenements which have an arrangement 
for the discharge of the waste water into that chamber 
shall be deem^ to be connected with the drainage 
system.’* 

Then follow two other clauses which provide 
that 

“(2) when there is a general provision made in one 
part of the premises for the disposal of waste water 
of the inmates of all the tenements in the premises; 
or (3) when a water closet or urinal on such buildings 
or land or any part thereof is connected with the 
municipal drainage system, the building or land and 
every tenement therein sh^ be deemed to have been 
connected with the municipal drainage system." 

The view taken by the learned Judge was 
that the municipality was not entitled to levy 
the tax separately on the individual tenements 
within each building, but could only levy it on 
the building as a whole. This view appears to 
us to be wrong. The learned Judge in putting 
this interpretation upon Br. 351 and 352 has 
failed to take notice of the words “and parts 
thereof” in E. 351, and of the words “and every 
tenement therein’.’ in R. 352. Buie 851 provides 
that the tax is leviable not merely on aU build¬ 
ings and lands but also on parts thereof; and 
E. 852 provides that not only the building or 
land as a whole, but every tenement therein 
shall be deemed to have been connected with 
the municipal drainage system, when there is 
a general provision made in any part of the 
premises for the disposal of the waste water 
of the inmates of all tenements in the premises, 
or when a water closet or urinal on such build- 
ings or lands or any part thereof is connected 
with the municipal drainage system. It is true 
that under these rules the municipality could, 
if it chose, levy the drainage tax on the build¬ 
ing as a whole, treating the building as a unit. 
But the rules expressly enable the municipality 
to treat each part of a building which is a 
separate tenement as a separate unit for levy- 
ing the tax. 

The question involved in these applications 
has come before this Court on several previous 
occasions. In 0. R. A. No. 178 of 1939,‘ the dis¬ 
pute between the parties related to the right 

1. C. B. A. No. 173 of 1939, decided on 17th January 
1940, by N. J. Wadia J., Shah Vadilal Dalsakhram 
T. The Manloipal Borough of Ahmedabad. 


of the Ahmedabad Municipality to levy drain, 
age tax on a building the ground-floor of which 
was used for shops and the first-floor for oflices 
and godowns. The municipality claimed that 
it was entitled to do so under Rr. 851 and 852 
of its rules. The case in c. R. A. No. 420 of 
1939* arose out of a suit filed by the same per¬ 
son who was the petitioner in civil Revision 
Application No. 173 of 1989, and the dispute 
turned on the same point, viz., the right of the 
municipality to levy the drainage tax on a 
building belonging to the plaintiff the ground- 
floor of which was used for shops and the 
upper-floor of which was used for offices and 
godowns. Civil Revision Application No. 173 of 
1989 was heard by me and No. 420 by Broom¬ 
field J. In both these cases, we took the view 
that the municipality was not entitled to levy 
drainage tax on the buildings because the tene- 
ments in each case were not separately con. 
nected with the gully trap chamber; nor was 
there a separate water closet or urinal attach¬ 
ed to each tenement. These decisions were fol- 
lowed by Beaumont C. J. in four other revision 
applications, c. E. A. Nos. 462, 463, 507 and 508 
of 1939.* It had been contended before Broom¬ 
field J. in civil Revision Application No. 420 
of 1989 on behalf of the municipality that the 
exceptions were not intended to apply to el. (3) 
of the rules, viz., that dealing with a water 
closet or urinal, which had been then recently 
added. Broomfield J. observed that there seem- 
ed to be no particular reason why exception {!> 
should operate in cases where cl. (3) of the rule 
applied, and that it may very well he that it 
was the intention that cl. (8) should operate in 
any case and should not he governed by the 
exception. But he felt hound to apply the rule 
as it stood and to hold that the exceptions 
applied to all the three clauses of R. 352. Subse- 
quent to our judgments R. 352 has been amend¬ 
ed with the result that Exceptions (l) and (2) 
now follow immediately after cf (l) of the 
section. Clauses (2), (3) and (4) come after the 
exceptions and are clearly not governed by 
them. The view which was taken by Broom¬ 
field J., by Beaumont C. J. and myself would 
therefore no longer be correct in view of the 
amendment made in R. 852. After the amend¬ 
ment, which came into force on ist April 1939, 
the identical point arose again in C. R. A. 
NOS. 826 and 327 of 1942^ and C. R. A. Nos. 596 

2. C. R. A. No. 420 of 1939, decided on 26th Janu¬ 
ary 1940, by Broomfield J., Municipal Borough of 
Ahmedabad v. Vadilal Dalsukhbhai. 

3. C. R. A. Nos. 462, 463, 507 and 608 of 1939, de- 
cided on 12th April 1940, by Beaumont C. J., Shah 
Vadilal Dalsokhram y. The Municipal Borough, 
A hm edabad. 

4. C. R. A. Nos. 326 and 327 of 1942, decided on 
28th July 1943, by Lokur J., The Municipal 
Borongh of Ahmedabad t. Vadilal Dalsukhram. 
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The plaintiff, in those suits was the same per. 
son who was the plaintiff in the revision ap- 
plications before me and Broomfield J. The 
municipality had levied the drainage tax in 
respect of the ground-floor and the first-floor 
tenements in a building known as the German- 
Silverwala Market. The building in all the 
cases contained bath-rooms, privies and water 
closets connected with the municipal drainage 
system- It was contended in all the applica¬ 
tions that the tenements which were used as 
shops and warehouses and which were not 
separately connected with the municipal drain- 
age system were not liable to be taxed. The 
trial Judge in all the cases allowed the plain¬ 
tiff’s claims for refunds and held that the levy 
of the tax by the municipality was wrong, 
ultra vires and illegal. In doing so, he relied 
upon the decisions of this Court in the earlier 
revision applications to which reference has 
been made above. He was of opinion that the 
method of assessment followed by the muni¬ 
cipality was wrong and that 
“for the purposes of Rr. 351 and 352, a building 
taken as a whole (inclusive of all lands and tene¬ 
ments therein) must be taken as one unit for assess¬ 
ment, and that the tax should be assessed on the 
aggregate net annual letting value of the whole 
building, taken collectively and not on the letting 
value of each tenement taken separately.” 

Lokur J. in both the sets of revision applica- 
tions differed from this view and held that 
since the shops and godowns taxed were parts 
of a building, and there were water closets or 
urinals in parts of the building, which were 
connected with the municipal drainage s>’stem, 
every tenement in that building, that is to say, 
all the shops and godowns in such building, 
could be deemed to be connected with the 
municipal drainage system, and were therefore 
liable to the drainage tax under R. 351. We 
are, with respect, of opinion that the view 
taken by Ijokur J. in these revision applica¬ 
tions is correct. Under R. 352, as amended, 
every tenement in each building is separately 
liable to the drainage tax, even though it is 
not connected with the municipal draining 
system, because under the provisions of els. (2) 
and (3) of R. 352, which are not subject to the 
exceptions, each tenement must be deemed to 
have been connected with the municipal drain¬ 
age system as there is a general provision made 
in one part of the premises for the disposal of 
waste water of the inmates of all the tenements 
in the premises, and as there is a water closet 
or urinal in the compound of the buildings 
which is connected with the municipal drain¬ 
age system. It was contended by Mr. Thakor 
for the opponents in the three applications that 

5.”c7rT a.NosTmG of 1942 and 10 of 1943, decided 
on 17-11-1943, by Lokur J.. The Municipal 
Borough of Ahmedobad v. Yadilal Dalsukhram. 


R. 351 does not expressly refer to tenements. 
The word “tenement” is not defined in the Act. 

It is defined in R. 321, sub-r. (2), as 
“including every building or part of a building which 
is occupied or is capable of being occupied by a family 
separately for itself, and of which other families have 
no common use.” 

This rule occurs under chap. 1 of the Taxation 
Rules of the municipality dealing with water 
rates and charges. Rules 351 and 352 occur in 
chap. 2 dealing with the drainage tax. Mr. 
Thakor’s contention is that B. 351, which is 
the rule by which the tax is imposed, must be 
strictly construed and since tenements are not 
referred to in that rule they cannot be held 
liable to the tax. The rule does, however, ex¬ 
pressly refer to buildings and parts thereof. 
Tenements are referred to inR. 362. The reason 
why R. 851 refers only to “buildings and parts 
of buildings” while R. 352 to “buildings and 
tenements therein” seems to be that it was not 
the intention of the municipality that parts t)f 
buildings should, in all cases, be liable to the 
tax. The necessity for providing that a part 
of a building should be deemed to be connected 
with the municipal drainage system if there 
was a gully trap chamber or a general provi¬ 
sion for the disposal of waste water or a water 
closet or urinal in any part of the building 
would arise only in the case of tenements with¬ 
in a building, i.e., parts of the building occu¬ 
pied by separate families. Where the different 
parts of a building are occupied by the same 
family, all the occupants would use the faci¬ 
lities provided anywhere in that building and 
every part of the building could, therefore, be 
treated as connected with the municipal drain¬ 
age system. It is difficult to understand why 
the definition of the word “tenement” htis been 
included in chap. 1 dealing with water rates 
and charges, with the result that it may be 
contended, as it has been contended before us, 
that the definition does not apply to the word 
“tenement” when used in other chapters. We 
think that the definition is intended to apply 
to the word “ tenement” wherever it is used, 
not merely in chap. 1 but also elsewhere. But 
even if that definition is not applied to the 
word “tenement" used in B. 352, we would be 
entitled to apply the ordinary dictionary mean¬ 
ing of the word “tenement,” and even in that 
sense a tenement is a building or part of a 
building or even a single room tenanted as a 
separate dwelling, or separately leased. The 
view taken by the learned trial Judge in all 
the three suits was, in our opinion, wrong. We, 
therefore, make the rules absolute in all the 
three applications, set aside the orders for re¬ 
fund made in each case, and d i s mi ss the suits 

with costs throughout. 

R.K, BuUs made absolute* 
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Maoklin and Sen JJ. 

Muljibhai Pitamberdas _ Plaintiff _ 

Applicant 

V. 

Bai Chanchal — Defendant — Opponent, 

Civil Revision Appln. No. 636 of 1942 and Civil 
Revision Appln. No. 381 of 1943, Decided on 3rd 
March 1944, against order passed by Second Joint 
Sab-Judge, Ahmedabad, in Suit No. 1199 of 1941. 

Court-fees Act (1870), S. 7 (v) and (x) (a)_Suit 
for possession — Relief available only on grant¬ 
ing specific performance — S. 7 (x) (a) applies 
and not S. 7 (v). 

The specific provision relating to suits for specific 
performance in clause (x) (a) of S. 7, Court-fees Act, 
must exclude the application of the more general 
provision relating to suits for possession in cl. (v) of 
the said section. [P 81 C 2] 

Where therefore a plaintiff in a suit for possession 
has to ask for the title to be given to him, and the 
Court can do that only by granting him specific per¬ 
formance of contract of sale, the suit is governed 
by S. 7 (x) (a) and not by S. 7 (v) ; 14 C. L. J. 159 
and (’29) 16 AJ.R. 1929 Pat. 642, Dissent.; (’24) 11 

A. I. R. 1924 Mad. 360 ; (’16) 3 A. I. R. 1916 All. 
228 and (’24) 11 A. I. R. 1924 Lah. 439, Foil. 

[P 82 C 1] 

B. G. Thakor — for Applicant. 

C. K. Shah — for Opponent. 

Sen J. — These applications arise out of a 
suit in which the facts were that the defen. 
dant contracted to sell a piece of land to the 
plaintiff at a certain rate in 1988, that the 
plaintiff alleged that Rs. 500 were paid by him 
to her as earnest money and that under the 
contract a registered deed of sale was to be 
passed within three months of the contract 
and {X)ssession of the property was to be 
handed over to the plaintiff. According to the 
plaintiff another sum of Rs. 1000 was paid to 
the defendant, the time for passing the sale, 
deed being extended on that occasion. As the 
defendant failed to pass the sale-deed-or deliver 
possession of the property, as agreed, the 
plaintiff filed the suit for getting a registered 
sale-deed executed by the defendant and for 
getting possession of the property. There was 
an alternative prayer for damages of Bs. 1500 
and refund of the amount paid in case the 
Court did not enforce specific performance of 
the contract. The defence was that proper 
court-fee had not been paid. Thereupon the 
plaintiff contended that his suit fell under 
S. 7 (v). Court-fees Act, 1870, as it was a suit 
for possession; while according to the defen. 
dant the suit fell under sub-s. (x) (a) of S. 7 of 
the Act, which specifically provides for suits 
for specific performance of a contract of sale 
and states that the court-fee payable in the 
case of such a suit would be according to the 
amount of consideration. Both the Courts be. 
low have held that there is no substance in 
the contention of the plaintiff and that court- 
1945 B/11 & 12 


fee should be paid in accordance with sub- 
s. (x) (a) of s. 7, Court-fees Act. 

Mr. Thakor on behalf of the applicant has 
contended that whereas in this case the suit is 
capable of being regarded as a suit for posses¬ 
sion as well as a suit for specific performance 
and the court-fee payable, if the suit be re. 
garded as one for possession, would be less 
onerous to his client, the Court should, on the 
principle that fiscal enactments should be 
construed in favour of the subject as far as 
possible, hold that the provision applicable is 
the one provided by s. 7 (v) of the Act. In 
support of this argument he has relied on 14 
C. L. J. 159^ and A. I. R. 1929 Pat. 642.^ For 
the other view we have the authority of 47 
Mad. 150®, 38 AliL. 292* and 5 Lah. 75.® There 
is no doubt that one of the reliefs asked for, 
and it may be said that the more important 
relief, in this case is that regarding possession. 
But the right of possession claimed in this suit 
must clearly be deemed to be a right based on 
a transfer of title and not merely on the con¬ 
tract of sale. In this case the value of the 
property being over Rs. lOO, the transfer of 
ownership constituting the sale can be made 
only by a registered instrument under S. 54, 
T. P. Act, 1882, and the seller is bound, under 
els. (d) and (f) of sub-s. (i) of S. 55 of the said 
Act, on payment or tender of the price, to 
execute a proper conveyance of the property 
and to give the buyer, on being so required, 
possession of it. It is thus clear that possession 
is not and cannot be claimed, in a case where 
there has been a contract of sale, indepen. 
dently of such contract; and specific perform- 
ance of such contract must be sought in order 
to obtain possession. The present suit must, 
therefore, be deemed to be a suit for specific 
performance of a contract of sale : the mere 
fact that possession is claimed would not en- 
title the Court to ignore its essential charac- 
ter as a suit for specific performance of such 
a contract. If that be so, then, as remarked 
in 47 Mad. 150,® the specific provision rela ting 
to suits for specific performance in cl. (x) (a) 
of s. 7, Court-fees Act, must exclude the ap. 
plication of the more general provision relat¬ 
ing to suits for possession in cl. (v) of the said 
section. 

This view is also supported by 88 ALL. 292* 
and 5 Lah. 75.® In 14 C.L.J. 159^ the Calcutta 

1 . (’ll) 111.C. 228 : 14 C. L J 169, Madan Mohan 
Singh V. Gaja Prosad Singh. 

2 . (’29) 16 A. I. R. 1929 Pat. 642 : 118 I. C. 134, 
Rambahadur v. Banwari Lai. 

3 . (’24) 11 A. I. R. 1924 Mad. 360 : 47 Mad. 150 : 

77 I. C. 542, Sundara Ramanujam v. Sivalingam. 

4 . (’16) 3 A. I. R. 1916 All. 228 : 38 All. 292 : 35 
I. C. 275, Nihal Singh v. Sewa Ram. 

5. (’24) 11 A. I. R. 1924 Lah. 439 : 5 Lah. 75 ; 80 
I. C. 953, Fakir Chand v. Ram Datt. 



82 Bombay Shripad v. Sanikatta Co-opk. Salt Sale Society (Lokur J.) A. I. R 


High Court took a different view ; but there 
we find it merely stated, without any discus¬ 
sion of the principle, that a suit for specific 
performance is in substance, a suit for posses¬ 
sion. That decision was followed in A. I. E. 
1929 Pat. C42“ by a Single Judge. The only 
other case referred to in the Patna case is 5 
Pat. L. J. 314,® which cited 14 C. L. J. 159^ with 
approval. With all respect we are unable to 
agree with the decision of the High Courts of 
Calcutta and Patna. We must, therefore, hold 
that it would be improper to regard this suit 
as a suit for possession of land within the 
meaning of S. 7 (v); and, in our opinion, the 
view taken by the ^High Courts of Madras, 
Allahabad and Lahore in 47 Mad. 150,® 38 ALL. 
292* and 5 Lah. 75® is correct, viz., that a case 
of this nature falls under S. 7 (x) (a). Court- 
fees Act. The rule in both the applications 
will be discharged with costs. The costs will 
be separate in each case. We find, however, 
that the trial Court, holding that it has no 
pecuniary jurisdiction to try the suit, has 
ordered that the District Judge be requested 
to transfer the suit to the First Class Subor¬ 
dinate Judge’s Court for presentation to the 
proper Court having jurisdiction. We think 
that the more appropriate course would be to 
order that the plaint be returned for presen¬ 
tation to the Court having jurisdiction, and 
we direct that an order in these terms be sub¬ 
stituted for the order passed by the learned 
trial Judge. 

Macklin J. — I agree. Considered apart 
from the authorities the position is very 
simple. The plaintiff is coming to the Court 
asking for possession. But he is not in the 
fortunate position of a person who has a title 
on which he seeks possession. He has no title 
and no Court will give him possession until 
he has a title. If be does not ask the Court to 
help him in obtaining a title, the Court is 
bound to dismiss his suit out of band. He 
must therefore ask for the title to be given to 
him, and the Court can do that only by grant¬ 
ing him si)ecific performance of the contract 
of sale. This being landed property, he can- 
not get title except by a registered document 
of sale, and the Court cannot give him a re¬ 
gistered document of sale except by virtue of 
the agreement which he has had with the de- 
fendant. It follows as a matter of common 
sense that he must ask for specific perform¬ 
ance because the Court will not go out of its 
way to give him specific performance unless 
he asks for it; and if he asks for it, and what 
he is asking for is not included in the reliefs 
for which he has already paid, he must pay 

6. (’20) 7 A. I. B. 1920 Pat. 89 : 6 Pat, L. J. 314 : 

66 I. G. 322, Deooandan Prasad Smgh v. Janki 

Singh. 


again. But for the fact that the relief of pos¬ 
session for which he has paid would be in¬ 
cluded in a prayer for specific performance in 
the sense that specific performance of this 
particular contract would include not only the 
granting of a registered instrument but also 
the gi-anting of possession (those being the two 
terms of the contract), he would have to pay 
both for specific performance and for posses¬ 
sion. As it is he need pay only for specific 
performance, and he can be given credit for 
what he has already imid for possession. 

E.K. Order accordingly. 
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Lokur J. 

Shripad and another — Defendants 1 
and 2 — Appellants 

V. 

Sanikatta Co-operative Salt Sale Society 
and another — Plaintiffs — 

Bespondents. 

Second Appeal No. 68 of 1942, Decided on 5th 
January 1944, from decision of Dist. Judge, Kanara 
at Karwar, in Appeal No. 52 of 1938. 

Contract Act (1872), S. 23 — Non-com- 
poundable offence — Agreement not to object to 
withdrawal of prosecution is void. 

There is undoubtedly a distinction between the 
motive to a transaction and its object or considera¬ 
tion, and to avoid an agreement as being against 
public policy it is not enough that the motive which 
impelled the party who undertook the liability under 
the agreement was that a pending criminal case 
should be withdrawn. An agreement not to object to 
the withdrawal of the complaint in respect of a 
Don-compoundable ofience is against public policy 
since, it is the duty of the complainant to whole¬ 
heartedly proceed with the prosecution in the inter¬ 
ests of justice. It makes no difierence if, in spite of 
his agreement, the complainant subsequently resolves 
to proceed with the case and the accused is ulti¬ 
mately convicted. What matters is the consideration 
or object of the agreement, and not what transpired 
snbsequently. Such an agreement is therefore void: 
(’41) 28 A.I.R. 1941 P. C. 95; (1892) 1 Ch. 173; (’30) 
17 A.I.R. 1930 P. C. 100 and (’41) 28 A. I. R. 1941 
Pat. 349, FolU [P 84 0 1, 2] 

D. R. Mayxerikar — for Appellants. 

Q. P. Murdeshtoar — for Respondents. 

Judgment. — This appeal arises out of a 
suit to recover Rs. 663-8-0 due on a promis¬ 
sory note of RS. 620 passed by the defendants 
to plaintiff 1 on 3rd January 1934. The defen¬ 
dants contended that the promissory note was 
void as a part of its consideration was the 
withdrawal of a non-compoundable criminal 
case then pending against their brother Vishnu. 
The trial Ck>urt held that it was so and dis¬ 
missed the suit. In appeal the learned District 
Judge took a different view and awarded the 
plaintiffs’ claim with costs. 

The facts of this case which are either ad¬ 
mitted or held proved may be briefly stated. 
Plaintiff 2 is the Sanikatta Co-operative Salt 
Sale Society, Ltd., Sanikatta, and plaintiff 1 
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is its secretary. In July 1933 the defendants’ 
brother Vishnu entered into a contract with 
the society to transport the society’s salt to 
the salt depots at different places and he was 
entrusted with 17 consignments for delivery 
between July and October 1933. In October 
1938 Vishnu disappeared and it was discovered 
that he had misappropriated five of those con. 
signments. Vishnu could not be traced and 
the secretary of the society filed a complaint 
against one of Vishnu’s motor drivers before 
the Police Sub-Inspector of Haveri. The secre- 
tary then went to Kiunta and explained the 
situation to Mr. Divgi, pleader. Defendant l 
was then a clerk in the Subordinate Judge’s 
Court at Kumta. He was invited by Mr. Divgi 
on 8th December 1933 and there was some dis¬ 
cussion between them about the complaint 
intended to be lodged before the Police Sub- 
Inspector at Gokarn, in whose jurisdiction 
that misappropriation was believed to have 
taken place. Eventually the secretary did 
lodge a complaint against Vishnu and his 
motor driver. Although Vishnu’s whereabouts 
were not known to the secretary, it appears 
that the defendants were in touch with him 
and managed to obtain from him a promis¬ 
sory note for Rs. 300 in favour of the society 
on 15th December 1933. On the same day 
Vishnu transferred two Government securi- 
ties, each of Bs. 1000 to defendant l. There¬ 
after on 26th December 1983 defendant 2 
deposited Bs. 400 with Mr. Divgi, pleader and 
also handed over Vishnu’s promissory note for 
Bs. 300, with a letter requesting him to keep 
the amount and the promissory note with 
him until the matter was compromised. There¬ 
after on Srd January 1934 defendant l and the 
secretary met in Earwar at the house of the 
latter’s father-in-law Mr. Murdeshwar. They 
all then went to another pleader Mr. Mavin- 
kurve. There, defendant l requested the secre¬ 
tary to wHhdraw the case against his brother 
Vishnu, but the secretary refused to do so. On 
the next day the secretary was again persua¬ 
ded to go to Mr. Mavinkurve’s house and 
there he agreed to give a letter to the District 
Superintendent of Police stating that the 
society had no objection to withdraw the case 
against Vishnu. He accordingly signed Ex. 70 
addressed to the District Superintendent of 
Police to the following effect: “If your honour 
is pleased to permit withdrawal of the case, 
my society does not wish to object.” 

The defendants then passed the promissory 
note in suit in favour of the society and also 
gave a letter to Mr. Divgi, pleader requesting 
him to hand over the deposit of bs. 400 to him. 
Mr. Mavinkurve bad prepared one applies, 
iion to the District Superintendent of Police 
and another to the District Magistrate in the 


name of Vishnu requesting that the case 
against him should be withdrawn. The defen¬ 
dants had already procured a vakalatnama 
signed by Vishnu for being presented with 
those applications. The applications stated 
that the case was of a civil nature and that 
the complainant had no objection to its with¬ 
drawal. The secretary, however, did not sign 
those applications. Mr. Mavinkurve presented 
them to the District Superintendent of Police 
and the District Magistrate resi^ectively. The 
District Magistrate, however, did not allow 
the withdrawal and the^ complaint was pro- 
ceeded with and Vishnu was eventually con¬ 
victed and sentenced to six months’ rigorous 
imprisonment and a tine of bs. 300 in April 
1934. As the defendants did not pay the 
amount of the promissory note to the society, 
the plaintiffs filed this suit to recover it and 
the question is whether the promissory note is 
void under s. 23, Contract Act, on the ground 
that its consideration or a part of it w’as a 
promise to stifle prosecution and therefore op. 
posed to public policy. Section 23 lays down 
in effect that the consideration or object of an 
agreement is unlawful if the Court regards it 
as immoral, or opposed to public policy, and 
S. 24 says that if any part of a single consider, 
ation for one or more objects, or any one or 
any part of any one of several considerations 
for a single object, is unlawful, the agreement 
is void. Illustration (h) to S. 23 says: 

promises B to drop a prosecution which he has 
mstituted against B for robbery, and B promises to 
restore the value of the things taken. The agreement 
is void, as its object Is unlawful.’* 

These two sections and this illustration have 
been considered in several reported cases, and 
it is well settled that where an offence is non- 
compoundable, an agreement, the purpose of 
which is to compound that offence, is illegal 
as opposed to public policy, but that where 
an offence is compoundable, an agreement 
aimed at compounding it is not invalid as it 
is not opposed to public policy: 57 I. A. 117,^ 
68 I. A. 144.^ In the present case the defen. 
dants’ brother Viriinu was accused of a non. 
compoundable offence, and a criminal case 
against him started on the secretary’s com. 
plaint was already pending before a Magis. 
trate. The motive of the defendants for 
executing the promissory note in suit was cer¬ 
tainly to have that case withdrawn; but it is 
urged for the plaintiffs that the secretary did 
not agree to withdraw his complaint and the 
consideration of the promissory note was the 

1 . (’30) 17 A.I.R. 1930 P.C. 100 : 67 Cal. 1302 ; 67 
I.A. 117:123 I.C. 187 (P.C.), Kamini Kumar Basu 
V. Birendra Nath Basu. 

2. (’41) 28 A.I.R. 1941 P.C. 95 : 68 I.A. 144:I.L.R. 
(1941) Ear. P. C. 141 : I.L.R. (1942) 1 Cal. 1 : 196 
I. C. 463 (P.C.), Bhowanipur Banking Corporation, 
Ltd. V. Durgesh Nandini Dasi. 
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amount that had been misappropriated by 
Vishnu. There is undoubtedly a distinction 
between the motive to a transaction and its 
object or consideration, and to avoid an agree¬ 
ment as l)eing against public policy it is not 
enough that the motive which impelled the 
party who undertook the liability under the 
agreement was that a i^ending criminal case 
should be withdrawn. As observed by Derby¬ 
shire C. J. in A. I. R. 1938 cal. 840,^ the test to 
be applied in all such cases is whether it was 
an express or implied term of the bargain 
between the parties that a non-compoundable 
criminal case should not be proceeded with. 
It is true that the promissory note in suit 
makes no reference to the criminal case against 
Vishnu. As Lord Atkin remarked in 68 I. A. 
144,^ agreements to stifle prosecution are from 
their very nature seldom set out on pai)er. 
Like many other contracts, they have to be 
inferred from the conduct of the parties after 
a survey of the whole circumstances. Such a 
survey has been made in this case by the 
learned District Judge and he has come to the 
conclusion that there was a mutual under¬ 
standing between the plaintiff and the defen- 
dants that on the execution of the promissory 
note in suit the plaintiff should give a letter 
to the District Superintendent of Police that 
the society had no objection to the withdrawal 
of the case against Vishnu, and that such a 
letter was to be a part of the consideration of 
the promissory note. I agree with that finding. 
I have no doubt that the defendants were not 
concerned with the repayment of the amount 
misappropriated by their brother Vishnu, but 
were anxious to i)er3uade the plaintiffs to drop 
the criminal proceedings against him. They 
would not have executed the promissory note 
in suit h&d. the secretary not agreed to give 
the letter Ex. 70. Hence Ex. 70 must be 
deemed to be a part of the consideration of 
the promissory note in suit. 

In spite of a clear finding to this effect, the 
learned District Judge says that such consi¬ 
deration was not improper or against public 
policy, since Ex. 70 could not, in his opinion, 
have the effect of stifling the prosecution, 
inasmuch os the secretary was powerless to 
withdraw his complaint in respect of a non- 
compoundable offence. It is true that it was 
not within the power of the plaintiffs to with¬ 
draw the complaint. It is so in the case of all 
cognizable offences which are non-compound¬ 
able. It is only in such cases that an agreement 
not to prosecute or not to proceed with the 
prosecution is regarded as opposed to public 
ix)licy, and is, therefore, unlawful. If the 

3. (*38) 25 A. I. R. 1938 Cal. 840 : I. L. R. (1939) 1 

Cal. 241 : 179 I. C. 210, Sodbindra Kumar v. 

Gan»b Chandra. 


offence is compoundable, the complainant has 
right to withdraw his complaint, and such 
withdrawal is not, under any circumstances, 
opposed to public policy. But in the case of 
a non-compoundable offence, once the case is 
taken cognizance of, the complainant is power¬ 
less to withdraw it, but even an agreement to 
do anything directed towards its withdrawal 
is against public policy and cannot be coun¬ 
tenanced. As Lord Atkin observed in 68 I. A. 
144^ the citizen who proposes to vindicate the 
criminal law must do so wholeheartedly in the 
interests of justice and must not seek his own 
advantage. Where there is an existing debt 
or obligation, a creditor is not precluded from 
taking any security therefor by threat of a 
criminal prosecution, and the security is not 
vitiated by the fact that he was induced to 
abstain from prosecuting the debtor. Other- 
wise it would be a public mischief if the mercy 
shown by the creditor on his dues being secured 
should be used by the debtor as a pretext for 
avoiding the security. On the other hand, if 
the security is a part of the bargain that the 
creditor should not prosecute, or should aban¬ 
don criminal proceedings if already com¬ 
menced, the agreement will be invalid and 
the security cannot be enforced. The learned 
District Judge is of opinion that an agreement 
by the secretary not to object to the with- 
draw'al of the complaint does not amount to 
stifling the prosecution. Even such an agree¬ 
ment is against public policy since, in the 
words of Lord Atkin, it was the duty of the 
secretary to wholeheartedly proceed with the 
prosecution in the interests of justice. It 
makes no difference if, in spite of his agree¬ 
ment, the society subsequently resolved to 
proceed with the case and Vishnu was ulti¬ 
mately convicted. What matters is the con¬ 
sideration or object of the agreement, and not 
what transpired subsequently. Thus, in (1892) 

1 ch. 173,^ the society threatened to prosecute 
its secretary for defalcation, and the plaintiffs 
gave a written undertaking to the society to 
make good the greater part of the amount 
taken by the secretary, the expressed consi¬ 
deration being the forbearance of the society 
to sue the secretary for the amount for which 
the plaintiffs had given the undertaking and 
passed two promissory notes and some deeds 
of collateral security to the society. The 
plaintiffs in giving the undertaking were 
actuated by the desire to prevent the prosecu¬ 
tion of the secretary, and that was known to 
the directors of the society, but no promise 
was made that there should be no prosecution. 
The plaintiffs brought a suit in the Chancery 
Division to set aside the promissory notes and 

4 . (1892) 1 Ch. 173, Jones v. Merionethshire Per¬ 
manent Benefit Boilding Society. 
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the collateral securities on the ground that 
they had been passed for illegal consideration. 
It was held by the Court of appeal that there 
was an implied term of the agreement that 
^ere should be no prosecution and that though 
it was not so expressed, the agreement was 
founded on illegal considerations and void. 
This was approved of and relied upon by the 
Privy Coimcil in 57 I. A. 117.^ These cases 
show that even if the creditor does not ex. 
pressly agree to drop the prosecution, yet if 
the agreement is the outcome of an implied 
\mderstanding that he should consent to the 
withdrawal of the prosecution, it is against 
public policy, although it may not be in his 
power to withdraw the prosecution himself. 

The case in A. I. R. 1941 Pat. 349® is an 
instance in point. There on a complaint made 
by the plaintifi', the defendant was convicted 
of theft. On appeal the conviction was set 
aside. But during the pendency of the appeal, 
there was an agreement between the parties 
that the plaintiff was to retain certain pro¬ 
perty and enjoy it for her life on condition 
that she should not contest the defendant's 
appeal against his conviction either in person 
or through a pleader. It was urged for the 
plaintiff that the agreement not to appear and 
contest the appeal did not amount to stifling 
a prosecution, since she had no voice in the 
matter once a conviction had been secured in 
the trial Court. Verma J. held the agreement 
to be void, and pointed out that even before 
the trial Court, after the law was first put into 
motion, the plaintiff had no voice in the 
matter on the question of withdrawal or other, 
wise. The test in all such cases is whether any 
part of the consideration of the agreement 
sued upon consisted of a promise to do some 
act directed towards the stifling of criminal 
proceedings in respect of a non-compoundable 
offence. If so, the agreement is against public 
policy, and is void and unenforceable in a 
Court of law. In view of the findings that the 
giving of the letter, Ex. 70 to the defendants 
was such an act, and that it was a part of the 
consideration of the promissory note in suit, 
this suit to recover the amount due under it 
must fail. The appeal is, therefore, allowed 
and the plaintiffs’ suit is dismissed. But in 
view of the circumstances of the case, the 
parties should bear their own costs throughout. 

Appeal allowed. 


5. {’41) 20 A. I. B. 1941 Pat. 849 : 199 I. 0. 876, 
Jaggilodu T. Byramma. 


A. I. R. (32) 1945 Bombay 85 

N. J. Wadia and Rajadhtaksha JJ. 

Bhimappasaheb Gireppasaheb _ 

Defendant — Appellant 

V. 

Bamappa Balappa — Plaintiff — 

Bespondent. 

First Appeal No. 8 of 1944, Decided on 23rd 
February 1944, from decision of First Class Sub- 
Judge, Belgaum, in Darkhast No. 184 of 1940. 

Civil P. C. (1908), S. 151 — Execution appli¬ 
cation rendered infructuous by certificate under 
S. 10, Watan Act — Certificate subsequently 
cancelled by superior authority — Execution 
Court can revive execution application although 
other remedy be open to decree-holder. 

The Judge is not precluded from exercising his 
inherent power under S. 151, merely because there 
are other remedies open to the decree-holder. 

[P 86 C 2] 

Where therefore the only obstacle which had come 
in the way of the execution proceedings, was the 
order of the District Deputy Collector under S. 10, 
Watan Act, rendering the execution proceedings 
infmotuons, it is competent for the Judge to revive 
the earlier application for execution under S. 151 
when the only obstacle in execution, viz., the order of 
the District Deputy Collector has bwn subsequently 
set aside by the order of the Collector : Case law 
disciissed. [P 07 C 1, 2) 

H. C. Coyajee and K. O. Datar — for Appellant. 

O. R. Madbhavi and E. R. Bengeri — 

for Respondent. 

Rajadhyak&ha J. — This is an appeal 
against an order passed by the First Class 
Subordinate Judge, Belgaum, restoring to file 
a darkhast which had been dismissed for want 
of prosecution on 3lst March 1943. The facts 
of this case are not in dispute. A darkhast 
NO. 184 of 1940, was filed by the respondent 
decree-holder in execution of a money decree 
that he had obtained in Civil Suit no. 347 of 
1937. After the institution of the darkhast, the 
decree-holder obtained an order for attach- 
ment and sale of the property in the hands of 
the judgment-debtor. On 3rd December 1942, 
the Court ordered a sale proclamation to issue. 
Thereupon the appellant-judgment-debtor pro- 
duced a certificate, Ex. 113, under S. 10, Watan 
Act, issued by the District Deputy Collector, 
to the effect that the property was watan pro¬ 
perty and was not therefore liable to be at¬ 
tached and sold in execution of the decree. 
This certificate was produced on 15th March 
1943, and was shown to the pleader of the 
decree-holder. When the matter came up be¬ 
fore the Court on 80 th March 1948, the Court 
in view of the certificate. Ex. 113, ordered that 
the direction for sale be set aside and attach¬ 
ment be removed. But the decree-holder’s 
pleader was also asked to take any further 
steps if he wished to do so by the next day. 
On 81st March 1943, the decree-holder intima¬ 
ted to the Court that no further step was 
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sought, whereupon the learned Judge procee- 
ded to pass an order dismissing the darkhast. 
It appears, however, that the decree-holder 
went in appeal to the Collector against the 
order of the District Deputy Collector declar¬ 
ing that the property was not liable to be 
attached and sold in execution of the decree. 
The Collector, on 1 st September 1943, set aside 
the order of the District Deputy Collector and 
held that the life-interest of the judgment-deb- 
tor was liable to be proceeded against and sold. 
After this, on llth September 1948, the decree- 
holder filed an application before the learned 
Judge praying that the darkhast which had 
been dismissed on 31st March 1943, be revived. 
The learned Judge thereupon called back the 
darkhast from the record and directed that 
it should be proceeded with from the stage 
which it had previously reached. He passed 
an order for the issue of a sale warrant and 
proclamation. The defendant-judgment-debtor 
then filed an application. Ex. 145, dated 17th 
November 1943, contending that after the dar- 
khast had been finally decided and after the 
attachment levied on the property had been 
raised, the said darkhast could not be legally 
revived and that therefore it was incumbent 
on the darkhastdar to tile a fresh darkhast in 
accordance with law and to ask for re-at¬ 
tachment of the lands before bringing them to 
auction sale. On this, the learned Judge passed 
an order that 

“the dismissal of the darkhast was not on account 
of any default on the decree-holder’s part but only 
because the certificate under S. 10, Watnn Act, had 
been produced by the judgment-debtor. That certi- 
ficate having been set aside by a competent authority, 
the decree-holder quite properly moved the Court to 
cancel the order of dismissal of the darkhast and to 
proceed with it from the stage which it had previously 
reached.” 

The learned Judge held that it was the duty 
of the Court to redress the wrong and rectify 
what turned out to be an error. Exercising 
his power under s. 151, Civil P. C., the Court 
held that the order passed on llth October 
1943, reviving the darkhast was right and re¬ 
jected the contentions of the judgment-debtor. 
It is against that order that this appeal has 
been filed. It has been contended by Mr. Coya- 
jee for the appellant that the order of 3lst 
March 1943, dismissing the darkhast was a 
decree and that therefore the learned Judge 
had no power to revive the darkhast by, in 
effect, setting aside the order of his predeces¬ 
sor. In this connexion he referred to the case 
in 43 Bom. L. B. 727.^ It is true that the learn¬ 
ed Judge in that case held that 
“the word ‘default’ in O. 21, R. 57, Civil P. C., in so 
far as it applies to the decree-holder, means default 

1. (’41) 28 A.I.R. 1941 Bom. 395 : I. L. R. (1941) 
Bom, 652 : 197 I. C. 422 : 43 Bom. L. R. 727, 
Vijayadas Hanumantdas v. Shekbarappa Anantappa. 
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not merely in the sense of non-appearance or non¬ 
payment of the process fees, but includes the case of 
non-prosecution as well.” 

Following that ruUng, it could be held in this 
case that the darkhast was dismissed on ac¬ 
count of the default of the decree-holder. But 
the case does not decide anything as to the 
power of the Court to revive a darkhast which 
bad been dismissed for default on the part of 
the decree-holder. The only ix)int that was 
then decided was whether, if there was a dis¬ 
missal of the darkhast on account of default 
of the decree-holder, the attachment automati¬ 
cally came to an end, and it was held that 
it did come to an end and that it was not 
within the power of the Court to order that 
the attachment should continue. The point 
that we have to decide in this case did not 
arise and was not decided. The learned coun¬ 
sel further argued that it was not competent 
for the learned Judge to exercise his inherent 
jurisdiction under S. 161, Civil P. C., inasmuch 
as the decree-holder had other remedies open 
to him, such as, asking for the review of the 
order or, if necessary, filing a new darkhast. 
But there have been numerous authorities for 
holding that the Judge is not precluded from 
exercising his inherent power under S. 151, 
Civil P. C., merely because there are other 
remedies open to the decree-holder. In 2 Lah. 
66^ it was held that (p. 67) 

“if the Court has an inherent power to pass an order 
of dismissal, there is absolutely no reason why it 
should not possess a similar power to set aside the 
dismissal if the ends of justice render it necessary to 
do so.” 

The learned Chief Justice goes on to observe 
(p. 67); 

“It is contended that a decree-holder, whose ap¬ 
plication for execution has been dismissed for want 
of prosecution, has got an alternative remedy and is 
entitled to make a second application for execution ; 
and that he should not, therefore, be allowed to 
invoke the inherent power of the Court to set aside 
an order of dismissal. There may, however, be cases, 
and indeed this is one of such cases, in which a 
second application may be barred by limitation; and 
if we accept the contention, the decree-holder would 
in such oases have no remedy open to him. Be that 
as it may, we see no reason in principle for holding 
that the mere circumstance that an alternative 
remedy may be open to the decree-holder shoold 
prevent the Court from exercising its inherent juris¬ 
diction if the circumstances of the cose require its 
exercise.” 

It would be noticed that the learned Judges 
came to that conclusion in spite of the fact 
that a second application for execution was 
barred, and in a sense by the passing of that 
order the judgment-debtors lost a valuable 
right. Even so the Efigh Court held that the 
old application for execution could be revived. 
In the present instance, the decree-holder is 
not barred by limitation from filing a second 

2. (’21) 8 A.I.R. 1921 Lah. 67 : 2 Lah. 66 : 60 I. C. 

720, Bholu V. Ram Lai. 
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application in execution, and we see no objec. 
tion in allowing the revival of the darkhast as 
it could not be said that the judgment-debtor 
had acquired any right which would be pre¬ 
judiced by having recourse to the Court’s 
inherent jurisdiction under S. 151, Civil P. C. 
The ruling in the case referred to above was 
followed by the same Court in A.I.R. 1939 Lah. 
223,® where the principle, that '‘the Court had 
inherent power under S. 151, Civil P. C., to 
restore an application in execution proceedings 
which had lien dismissed in default, notwith¬ 
standing the fact that the applicant had an 
alternative remedy open” was affirmed. A 
similar view was taken by the Madras High 
Court in A.I.R. 1942 Mad. 718.* That was a 
case where the purchaser at the auction sale 
apprehended obstruction by the defendant and 
wanted time to take possession of the property 
with the necessary help of the police. The 
Court instead of postponing the hearing of the 
petition to some other date, dismissed it, and 
it was held by the High Court that 
'‘since that was not a case in which the party was 
at fault, dismissal of the petition must be considered 
to be an order adjourning the petition sine die till 
the petitioner took steps." 

In a Full Bench case of the Madras High 

Court in 56 Mad. 490® it was held that 

"the dismissal of an execution application for non¬ 
payment of batta was proper and hnal and such an 
application cannot be revived. In order to entitle an 
application* to be treated as one in continuation of or 
to revive a former application there should have been 
no final disposal or there should have been a wrong 
dismissal on account of some obstacle which then 
existed but which was subsequently removed." 

Sundaram Chetti J., in his judgment referred 

to the case in 17 cal. 268® and observed (p. 605): 

“The interruption to the execution prooMdings 
must have been due to an intermediate order which 
was afterwards set aside, or the execution proceed¬ 
ings must have been rendered infruotuous by some 
such obstacle, and the interruption to the execution 
should not have been occasioned by any fault or 
laches of the applicant." 

It seems to us that these observations are in 
point and apply to the case before us. In this 
case the only obstacle which came in the way 
of the execution proceedings was the order of 
the District Deputy Collector under s. 10, 
Watan Act, and it was this order that rendered 
the execution proceedings infructuous. This 
obstacle having been subsequently removed by 
the order of the Collector, there was no reason 
why the original execution proceedings should 
not be revived and proceeded with from that 
stage. The interru ption to the execution was 

3. (’39) 26 A.I.R. 1939 Lah. 223, Acharji Bibi v. 
Swami Shcsh Sabai. 

4. ('42) 29 A.IB. 1942 Mad. 718 : 204 I. 0. 468, 
Vydialinga Swamigal v. Earoppauua Goundan. 

5. (*33) 20 A.I.R. 1933 Mad. 418 : 66 Mad. 490 : 
143 I. 0. 1 (F.B.), Sundaramma V. Abdul Eliadar. 

6. (’90) 17 Cal. 268, Bagbunandun Pershad v. 
Bhugoo Lall. 


not occasioned by any fault or laches on the 
part of the decree-holder. In 1937-1 M. L. j. 
667^ an application for execution was dismissed 
W’heu it was found that some contention had 
been taken by the judgment-debtors that their 
property was not liable for being proceeded 
against. A suit had been filed for a partition 
at the time of the dismissal of the darkhast. 
Though the partition suit was pending, the exe- 
cuting Court without going into merits dismiss¬ 
ed the execution application, holding that the 
purchaser had failed to prove that the resistance 
was caused by the sous at the instance of the 
father. The partition suit was subscciuontly 
decided, and it was therein held that the sons 
were bound by the mortgage and the auction 
sale. Thereupon, the decree-holder asked for 
revival of the earlier execution application, 
and it was held by the learned Judge that as 
the prior execution application was dismissed 
without going into the merits in view of the 
partition suit and on the assumption that the 
sons were not bound by the decree, which 
assumption was later held to be erroneous, 
the later petition was to be treated as a revival 
of the earlier petition and was therefore not 
barred by the dismissal of the earlier petition. 
The reasoning of that case applies to the facts 
before us, and we are of opinion that it was 
competent for the learned Judge to revive the 
earlier application for execution in view of 
the fact that the only obstacle in execution, 
viz. the order of the District Deputy Collector 
had been subsequently set aside by the order 
of the Collector. Mr. Coyajee also referred us 
to the case in 44 Bom. L. R. 656® in which an 
application was made in 1938 to revive a 
darkhast of 1925 in execution of a decree of 
11 th October 1924. The darkhast of 1938 was 
clearly barred by limitation, and a prayer for 
revival of the earlier darkhast would have 
seriously prejudiced the rights of the judgment, 
debtors. It was, therefore, held that the dar¬ 
khast of 1938 could not be regarded as the 
revival of the darkhast of 1925. The reasons 
which induced the Court in that case to reject 
the prayer for considering the darkhast of 1938 
as a revival of the darkhast of 1925 do not 
obtain in the present case. In the case before 
us, the earlier darkhast was dismissed on 3l8t 
March 1943 and the application dated lith 
September 1043, for the revival of the darkhast 
was well within three years of the disposal of 
the earlier darkhast. No rights of the judg- 
mentdebtor could be prejudiced by permitting 
a revival of the darkhast in exercise of the 

7. (’37) 24 A.I.R. 1937 Mad. 682 : 1937-1 M. L. J. 
667 : 169 I. C. 673, Palaniappa Chettiar v. Rama- 
swami Servai. 

8. (’42) 29 A.I.R. 1942 Bom. 282 : 44 Bom. L. R. 
656 : 202 I. C. 660, Cbannappa Girimalappa v. 
Shankardas Vishnadas. 
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inherent power of the Court under s. 151, 
Civil P. C. We are, therefore, of opinion that 
in view of the current of authorities, the learned 
Judge did not exercise his discretion wrongly 
in permitting the revival of the darkhast under 
S. 151, Civil P. C. The appeal therefore fails 
and must be dismissed with costs. 

R.K, Appeal dismissed. 
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FULL BENCH 

Stone C. J., Kania and Divatia JJ. 

Haveliram Shetty 

y . 

Maharaja of Morvi. 

Appeal No. 28 of 1943, Decided on 6th April 1944, 
in Snit No. 657 of 1943. 

(a) Bombay Rent Restriction Order (1942), 
Cls. 8, 9 and 12 — Cls. 8 and 9 and cl. 12 so far 
as it operates with regard to cls. 8 and 9, are 
ultra vires Defence of India Act, S. 14. 

The words “under this Act” contained in S. 14 
import the necessity for an express provision being 
made, if the continuance of either the criminal or 
civil jurisdiction of the Courts is to be interfered with 
by any rule or order made under the Defence of India 
Act. Clauses 8 and 9 and cl. 12, so far as it operates 
in regard to cls. 8 and 9, are invalid as infringing 
8. 14, Defence of India Act. But the whole Order is 
not ultra vires. The object of the Order is covered by 
one of the purposes mentioned in the first part of 
B. 81 (2) and the express words of cl. (bb) of that 
sub-rule. It is also within the wording of S. 2 (1), 
Defence of India Act, and Sch. 7, Constitution Act. 

[P 90 C 2; P 93 C 2; P 108 C 1] 

(b) Practice — Judgment — Cballengibility on 
ground of rules of natural justice (Per Kania /.), 

If parties choose to leave disputed questions of 
fact to an authority for decision on certain materials 
only, and the authority decides them as best as he 
can under the circumstances it is not open to either 
party later on to challenge the decision on the 
ground that the authority had not acted according 
to the rules of natural justice. [P 94 C 2] 

(c) Defence of India Act (1939), S. 2 (1) and 
R. 81 (2) (bb)—S. 2 (1) and R. 81 (2) (bb) are not 
ultra vires {Ohiter). 

Section 2, Defence of India Act, is not ultra vires 
and also R. 81 (2) (bb) which is within S. 2 (1) of the 
Act and Items 8 and 10 of List 3 of Scb. 7, Consti¬ 
tution Act, is not ultra vires. [P 107 C 2; P 108 C 1] 

V. F. Taraporewalla and M. M. Desai — 

for Appellant. 

K. M. Munshi, I. G. Tliakor and P. if. Dakshi ; 
M. C. Setalvad and O. N. Joshi; and N. P. 
Engineer, Advocate-General and B. J. Kolah 
— for Respondents 1, 2 and 3, respectively. 

Stone C. J. — The facts pertinent to this 
appeal lie within a comparatively narrow 
compass. The respondent is the landlord, and 
the apx)ellant the tenant of certain premises 
whereon he conducts the business of a board¬ 
ing and lodging hoteL The lease of the premi¬ 
ses having expired on 1st March 1943, the 
appellant sought to hold over, but the respon¬ 
dent brought this action for possession. To 
that claim the appellant set up the Bombay 


Bent Restriction Order, 1942, which Order, as 
it then stood, only protected premises let for 
the purposes of residence. The action original¬ 
ly came before Blagden J. on 29th June 1943, 
when he made an order for possession on the 
ground that the premises were not let for the 
purposes of residence. Against that order the 
present appellant appealed, and that appeal 
came before Sir John Beaumont C. J. and 
Rajadhyaksba J., on 19th August 1993. They 
reversed the judgment of the learned Judge 
in the Court ^low, holding that the premises 
were let for the purposes of residence. There 
has been no appeal from that judgment, and 
therefore we have to deal with the matter on 
the footing that the premises in question 
are residential; but I must not be taken as 
concurring in that judgment, as I am not at 
all certain that if the matter had been open 
to us I should have been of the same opinion. 
The Court of Appeal having held the premises 
to be let for the purposes of residence, counsel 
for the respondent contended that the suit 
ought not to be dismissed, because he might 
be able to protect himself from the operation 
of the Rent Restriction Order by getting a 
certificate from the Controller under the pro¬ 
viso to cl. 8 thereof. Accordingly, the Court of 
Appeal sent the matter back to the trial Court 

to answer the following issue : 

“Whether the plaintiff is entitled to an order for 
possession having regard to the proviso to clause (8), 
Bent Restriction Order, 1942?" 

When the issue so sent back came before 
Blagden J., the respondent produced a certi¬ 
ficate dated 25th September 1943, which is in 
the following terms: 

“For the purposes of the proviso to cl. (8), Bom¬ 
bay Bent Restriction Order, 1942, I hereby certify 
that the premises" (therein specified) “are reason¬ 
ably and bona fide required by the landlord, His 
Highness the Maharaja of Morvi, for his own occu¬ 
pation." 

In the face of that certificate, the appellant’s 
counsel, Mr. Taraporewalla, argued, as he has 
done on this appeal, that whilst the main por¬ 
tion of cl. (8) of the Order is valid, the proviso 
to it, which provides for a certificate, is in¬ 
valid. That point having been raised, the 
learned Judge, in his judgment delivered on 
3rd December 1943, gave his opinion upon it, 
which was in favour of the validity of the 
whole of cl. 8 including the proviso. But Mr. 
Taraporewalla took a further point, namely, 
that the Controller in granting the certificate 
had acted contrary to natural justice. The 
learned Judge answered that submission in 
the negative, and accordingly answered the 
issue referred to him in the affirmative. From 
that decision the appellant now appeals to 
this Full Bench. Mr. Taraporewalla is in this 
difficulty: that he dare not challenge the 
validity of cl. (8) as a whole : since, if he 
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were to do so successfully, the whole substra¬ 
tum of his defence would be gone, and there 
would be no escape from an order for posses¬ 
sion being made against his client under the 
law relative to landlords and tenants unaffec¬ 
ted by any emergency regulation. He has, 
therrfore, to maintain that, whilst the main 
portion of cl. (8) is operative, the proviso to 
it is ultra vires. 

Mr. Munshi for the landlord, on the other 
hand, was not content that this appeal should 
be dealt with merely on the question of the 
severability of the proviso to cl. (8). He has 
assembled a second line of assault, with which 
he has attacked the validity, not only of that 
group of clauses, namely, els. (s), ( 9 ) and ( 12 ), 
Bombay Rent Restriction Order, which form 
a scheme aimed at “preventing the unreason¬ 
able eviction of tenants,” but also the Defence 
of India Act itself. Those contentions necessita¬ 
ted the adding of the Advocate-General for 
India and the Advocate-General for Bombay 
as defendants to the suit in which he is plain¬ 
tiff. The Bombay Rent Restriction Order, as 
stated in its own introductory words, was 
made in exercise of the powers conferred by 
sub-cls. (bb) and (f) of cl. ( 2 ) of R. 81, Defence 
of India Rules, 1939 : those rules being made 
under s. 2, Defence of India Act. It follows that 
cl. (8) of the Order can be attacked, either by 
impeaching its own validity, or that of R. 81 or 
that of S. 2 of the Act; since, if either the main 
or the subsidiary sources of its own authority 
fails, the Order must fail also. It will be con¬ 
venient to make some reference to the way in 
which this matter originated. On 3rd Septem¬ 
ber 1939, the Governor-General issued a pro¬ 
clamation under s. 102, Government of India 
Act, 1985, declaring that a grave emergency 
existed, and on the same day there was issued 
the Defence of India Ordinance, 1939, and 
with the Ordinance there were published rules. 

As a result of the proclamation, the Central 
Legislature had the power to legislate in res¬ 
pect of subject-matters contained in all the 
three Lists comprising the whole legislative 
field of Sch. 7, Constitution Act, provided that 
with regard to List li, which is the Provincial 
List, the sanction of the Governor-General is 
obtained. Within the prescribed domain the 
Indian Legislature has plenary powers as 
large as those of the Imperial Parliament it- 
self : (1878) 8 A. 0 . 889} 
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been made “in exercise of the powers confer, 
red by this Act if it had commenced on 3rd 
September 1939.” The Act is a devolution of 
legislative power by the Central Legislature 
to the Central Government, co-extensive with 
its oWn legislative domain, and differing from 
it in respect of the method by which the legis¬ 
lative function is to be exercised, namely, by 
notification in the official Gazette, and limit¬ 
ed to this extent, that the exercise of the 
legislative function is made conditional upon 
it appearing necessary or expedient to the 
Central Government so to act: “for securing 
the defence of British India, the public safet^ 
the maintenance of public order or the efficient 
prosecution of war, or for maintaining supplies 
and services essential to the life of the commu¬ 
nity.” Such opinion of the Central Government 
cannot be called in question except for want of 
bona fides : see 1942 A. C. 206,^ with the result 
that to all intents and purposes the devolution 
of the legislative function is as wide and 
ample as the powers enjoyed by the Ontral 
Legislature after proclamation made. Never¬ 
theless, the Central Legislature has not effaced 
itself, or abdicated its function : since it has 
the power to recall or repeal at any time the 
power it has devolved upon the Central Gov¬ 
ernment or the Provincial Government. It is 
section 2 (l) of the Act, which devolves the 
legislative power; and, although section 2 ( 2 ) 
limits the scope of the legislative power, which 
it is permissible to pass on to : “any autho¬ 
rity,” to the thirty.five subject-matters in the 
sub-paragraph, the whole of section 2 ( 2 ) is a 
particularization, and not a limitation, of the 
general powers conferred upon the Central 
Government itself by section 2 ( 1 ). A chal- 
lenge to the validity of section 2 (l) of the 
Act, cannot, in my judgment, be maintained 
in this Court: since it has been held by the 
Federal Court in 1944 F. C. R. that the 
whole rule-making power is contained in sec¬ 
tion 2 (l): At p. 27 Sir Zafrulla Khan said this : 


On 29th September 1989, the Act, with 
which we are concerned, was enacted by the 
Central Legislature, and by s. 21 of it the 
Ordinance was repealed, but the existing rules 
were maintained an d are deemed to have 

1 . (1878) 3 A. 0. 889 : 4 Cal. 172 : 6 I. A. 178 
(P. C.), Reg V. Burah. 


1. “The rule-making power is conferred under 
sub-s. (1) and all that sub-s. (2) does is to set out the 
conditions under which rules in respect of the parti¬ 
cular subject-matters enumerated in its paragraphs 
may be made in the exercise of powers conferred 
under sub-s. (1). Any other view would lead to the 
anomaly that on the subjects enumerated in the 
paragraphs of sub-s. (2) there might be two sets of 
rules, one conferring unconditional and unlimited 
powers by virtue of being framed under sub-s. (1) 
and the other being subject to restrictions and limi¬ 
tations in conformity with conditions and restrictions 
prescribed by sub-s. (2), a state of afiairs the con¬ 
templation of which could not possibly be attributed 
to the Legislature.” 

2. (1942) 1942 A. C. 206, Liversidge v. Sir .John 
Anderson. 

3. {’43) 30 A. I. R. 1943 P. C. 75 : I. L. R. (1943) 
Ear. F. C. 103 : 211 I. C. 241 ; 1944 P. C. R. 1 
(F. C.), Emperor v. Sibnath Banerjee. 


90 Bombay Havelirasi Shetty v. Maharaja of Morvi (FB) (Stone C. J.) A. 1. R. 


There appeai-s to l>e no reix)rted case which 
is binding upon us, in which the validity of 
section 2 (i) of the Act, is expressly stated. 
Yet, once the scheme of the Act is understood, 
any decision, which upholds the power to 
make rules under it, is a requital of the Act 
itself. In 4G Bom. L. R. 22'* the principal argu- 
ment of the apjellant was an attack upon the 
validity of s. 2, Defence of India Act. But, as 
appears from p. 44, the learned Chief Justice 
of India rejected that argument. These deci¬ 
sions are binding upon us : and, even if I was 
of the opinion that section 2 (l) of the Act, 
was invalid, which is not my view, it would 
not be open to us in this Court to imi>each its 
validity. It should be noted that a Full Bench 
of the Lahore High Court has expressly held 
in favour of the validity of section 2 (l) of the 
Act, in A. I. R. 1944 Lah. 33.® Rule 81 has not 
been seriously challenged in this Court; and, 
having regard to the view w'e take on the 
Bombay Rent Restriction Order itself, it is 
not necessary to go further into R. 81 than to 
observe that the Bombay Rent Restriction 
Order is made under sub-cls. (2) (bb) and (f) of 
it. Sub.clause (2) (bb) provides that the Cen¬ 
tral Government or the Provincial Govern¬ 
ment may by order provide for regulating the 
letting and sub-letting of the class of accom¬ 
modation therein mentioned, and in particular 
for preventing the unreasonable eviction of 
tenants and sub-tenants from such accommo¬ 
dation. It is nowhere stated who is to be the 
judge of "unreasonableness”: since the rule 
does not provide for preventing the eviction 
of tenants as the Provincial Government may 
consider to be unreasonable. By analogy the 
observations of the learned Chief Justice of 
India at pp. 43 to 47 in 46 Bom. L. B. 22,^ in 
which he considers the expression "reasonably 
suspected,” are pertinent. But it has been sub¬ 
mitted that sub-cl. (2) (bb) (ii) is void for the 
uncertainty of the mandate which it confers, 
and I will not pursue this matter further. 

The question we have to determine arises 
by virtue of S. 14, Defence of India Act, which 
lays upon the (Central Government’s power to 
legislate by rule, and upon the devolution of 
that power, the stipulation that: "save as 
otherwise expressly provided by or under this 
Act, the ordinary criminal and civil Courts 
shall continue to exercise jurisdiction.” By 
that safeguard, the Central Legislature, in 
deputing its legislative function to the Central 
Government, has made it plain that any in- 

4. (’43) 30 A. I. R. 1943 P. C. 1 : I.L.R. 1943) Kar. 

F. 0. 26 : I. L. B. (1944) Bom. 183 : 207 I. O. 1 : 

46 Bom. L. B. 22 (F. C.), Emperor v. Keahav 

Talpade. 

5. (’44) 31 A. I. B. 1944 Lab. 33 : I. L. B. (1944) 

Lab. 246 : 212 I. C. 321 (F. B.), Harbisban Das v. 

Emperor. 


terruption of the continuance of the exercise 
of the Court’s jurisdiction, either in the Defence 
of India Act itself or in some legislative rule 
made under it, shall be expressly made, so 
that all may know when and to what degree 
the Court’s jurisdiction is being interrupted. 
Under the ordinary statute law, an example 
of such an express provision is to be found in 
S. 4, Bombay Revenue Jurisdiction Act, 1876, 
w’here it is enacted: "No civil Court shall 
exercise jurisdiction as to any of the following 
matters:” and there then follows a list of the 
matters to be excluded. 

The jurisdiction of the Court embraces, not 
only the conception of geographical limita¬ 
tions within which the authority of the Court 
runs: but also the power or dignity with which 
the Court is invested to do justice in cases 
within its cognizance. The jurisdiction of this 
High Court is contained in the Letters Patent 
of 1865: see in particular cl. ( 12 ), and of more 
recent date S. 9, Civil P. C., 1908, gives to the 
Courts jurisdiction to try "aU suits of a civil 
nature excepting suits of which their cogniz¬ 
ance has been expressly or impliedly barred.” 
The jurisdiction of the Courts is also con¬ 
ferred by S. 223, Government of India Act, 
1935. What is the meaning then of the expres¬ 
sion “by or under this Act” in S. 14, Defence 
of India Act ? So far as “by” the Act is con¬ 
cerned, it should be noticed that authority is 
given to the Provincial Government, in the 
group of Ss. 8 to 13 both inclusive, which sets 
up Special Tribunals, to provide by general 
or special order for a limited invasion of the 
jurisdiction of the criminal Courts : since by 
S. 9 the transfer from any criminal Court, 
except the High Court, to a Special Tribunal 
is authorized. Be it noted that the Act itself 
does not interrupt the continuance of the 
Clourts’ jurisdiction : but it authorizes the 
Provincial Government so to do for certain 
specified purposes. 

A more difficult aspect of the matter arises 
from the words “under this Act" contained in 
S. 14. These words, in my judgment, import 
the necessity for an express provision being 
made, if the continuance of either the criminal 
or civil jurisdiction of the Courts is to be in¬ 
terfered with, by any rule or order made under 
the Defence of India Act. It has been sub-j 
mitted in this (3ourt that, in all cases in which 
the legislative function is deputed below the 
Ontral Government, an express provision 
must be found not only in the order made by 
the deputed authority : but also in the man- 
date which confers the power to exercise the 
legislative function on that authority ; and in 
this respect the authority conferred by s. 9 of 
the Act, to which I have already referred, is 
significant : since when the Central Legisla- 
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ture directly, and without the Central Govern, 
ment being the intermediary, authorizes the 
Provincial Government to set up a criminal 
tribunal, the mandate does expressly provide 

for an invasion of the jurisdiction of the 
Courts. 

In the case before us, it is E. 81, Defence of 
India Rules, which is the mandate, whereby 
the Central Government have devolved the 
legislative function entrusted to them by the 
Central Legislature to the Provincial Govern¬ 
ments, and an examination of it shows that it 
contains ^ no express x^o^er or provision to 
interrupt the continuance of the ordinary cri¬ 
minal and civil jurisdiction of the Courts. It 
is to be observed that the function deputed by 
the Central Government by Rule 81 is not co¬ 
extensive with its own. A comparison, be- 
tween r. 81 and s. 2 , Defence of India Act, 
makes this abundantly clear. To mention only 
one example, there is omitted from R. 81 “the 
public safety" and “the maintenance of public 
order : so that the Provincial Government 
could not make an order under R. 81 even if 
it considered it necessary or expedient so to 
do for securing the public safety or the main, 
tenance of public order. But having regard 
to the view which we take as to the order 
itself, it is unnecessary to decide whether 
power to interrupt the continuance of the 
Courts’ jurisdiction must be conferred by the 
mandate, and I expre^ no opinion on this 
point. I will now turn to the Bombay Rent 
Restriction Order. Clause (8) is in the follow- 


lord to pay the tenant such compensation us the 
Controller may tbink fit.” 

Clause (12) is as follows : 

“ (1) Any person aggrieved by an order passed by 
the Controller under the provisions of this Order 
(including an order granting a certificate under the 
proviso to cl. (8)) may, within 15 days from the date 
on which the order is communicated to him present 
an appeal in writing to the Collector. 

(2) The Collector shall then call for the record of 
the Controller and after examining the record and 
after making such further enquiry as he thinks fit 
either personally or through the Controller, shall 
decide the appciil. 

(3) The decision of the Collector, and subject only 
to such decision, the order of the Controller shall bo 
final.” 

The framework of this Order closely follows 
that of the Bombay Rent Restriction Act, 1939 , 
which in its turn apjiears to have been taken 
from the Rent Restriction Act, 1918 . Indeed 
els. (s) and (9) of the Order differ little in 
language from ss. li and 12 of the 1939 Act, 
except that the latter leaves to the judicial 
determination of the Court all such questions 
as, whether the tenant has committed a breach 
of cl (o) or cl. (p) of S. 108 , T. P. Act, 1882, 
or has been guilty of a nuisance or an annoy¬ 
ance, or whether the premises are reasonably 
and bona fide required by the landlord for his 
own occupation; whereas, in the case of the 
Order, the same questions are left to the arbi- 
trary determination of an executive officer, 
namely, the Controller, with an appeal to 
another executive officer, namely, the Collec¬ 
tor, whose decision under cl. ( 12 ) is to be final. 


ing terms : 

Th6 landlord shall not bo ontitled to th© recovery 
of possession of any premises so long as the tenant 
pays, or is ready and willing to pay, rent to the full 
extent allowable by this Order and performs the other 
conditions of the tenancy. 

Provided that nothing in this clause shall apply 
where the landlord has obtained a certificate from 
the Controller certifying that the tenant has com¬ 
mitted any act contrary to the provisions of cl. (o) or 
cl. (p) of 8. 108, T. P. Act, 1882, or has been guilty 
of conduct which is a nuisance or an annoyance to 
any adjoining or neighbouring occupiers, or that the 
premises are reasonably and bona fide required by 
the landlord either for his own occupation or for the 
occupation of any person for whose benefit the pre¬ 
mises are held or for any other cause which may be 
deemed satisfactory by the Controller.” 


Further, if the landlord, having gained pos- 
session of the premises on the ground of his 
own requirement, fails to occupy them; then, 
in the case of the Act, it is for the Court to 
order his eviction with or without payment of 
compensation, “as the Court may think fit” : 
whilst, in the case of the Order it is for the 
Controller to determine these mattem, and 
presumably to order the landlord to vacate 
the premises and pay such compensation “as 
the Controller may think fit." Two other 
differences should be noted between the Rent . 
Restriction Act and the Rent Restriction 
Order. The Act applies only to premises, the 
standard rent of which does not exceed Rs. 80 


Clause (9) provides for the case in which a 

landlord, having obtained possession on the 

^ound that the premises are reasonably and 

wna fide required as mentioned in cl. (8), and 

the premises are not so occupied within 15 
days : 

application of 

the original tenant made within six months of such 
date direct the landlord to place him in occupation 
of the premises on the original terms and conditions 
and if in the opinion of the Controller the premises 
we not reasonably and bona fide required by the 
landlord for the aforesaid purposes, direct the land- 


per month; whereas the Order applies to pre- 
mises, the standard rent of which exceeds 
RS. 80 per month; so that, if the Order be valid, 
the curious result follows: that in the deter- 
mination of these matters the Courts’ juris¬ 
diction is limited to premises of a monthly 
rent of Rs. 80, whereas all premises of a higher 
rental value are left to the jurisdiction of the 
Controller and the Collector. The other 
matter of difference is the object sought to be 
attained by the Act and the Order respec¬ 
tively. The object of the Act. which became 
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law before the outbreak of war, viz., in June 

1939, appears from its preamble : 

“Whereas it is expedient ‘to restrict the increase 
of rents of certain premises in consequence of the 
levy of the urban immovable property tax in the 
Province of Bombay.’ ’’ 

The Order is expressed to be made “in exer¬ 
cise of the powers conferred by els. (bb) and 
(f) of R. 81 (2), Defence of India Rules.” The 
only governing motive contained in R. 81, by 
virtue of which the Order could be made, is : 
“for maintaining supplies and services essen- 
tial to the life of the community.” No doubt 
it is often convenient to borrow the language 
of one enactment for the drafting of another: 
but this case well illustrates the dormant dan¬ 
gers of slavish copying when the objects which 
the enactments seek to achieve are entirely 
different. The acute shortage of housing accom- 
modation in this city is but all too well known, 
and if the object of the Order w’as to relieve 
or control it, it has had in this case a very 
strange result indeed: since the certificate 
given by the Controller, and confirmed by 
the Collector, will, if it be valid, result in the 
ejectment of all the occupants of a boarding 
and lodging hotel in order that such premises 
may be made available for use by one man 
and his family. The comparison I have made 
between the Rent Restriction Act and the 
Rent Restriction Order demonstrates that the 
duties imposed on the Court in the one case 
and on the Controller in the other are judicial. 

The learned Advocate-General of Bombay 
has invited our attention to the English cases 
under the Defence (General) Regulations, 
Regn. 62, whereby the Minister of Agriculture 
and Fisheries has to give a consent which 
may have the effect of depriving a tenant of 
his land: see (1943) 1 ALL E. R. 29® and (i943) 
1 ALL E. R. 652.^ But, in my opinion, these 
cases are distinguishable, since the giving or 
withholding of a consent by the Minister is 
an administrative, and not a judicial, act: be- 
cause it is not incumbent upon the Minister to 
determine rights as between the tenant and 
the landlord. In my judgment, the proviso to 
cl. (8) of the Rent Restriction Order sets up an 
official whose duty it is to determine private 
rights between His Majesty’s subjects relating 
to the laws of property and of contract. All 
the matters under els. (8) and (9) wffiich the 
Controller has to consider, are personal to the 
landlord or to the tenant, and the determina¬ 
tion of each of the matters affects the rights 
or ix>sition of the other: no extraneous consi¬ 
deration such as national expediency enters 
the arena of the Controller’s decision at all. 
The learned Advocate-General of Bombay has 

6. (1943) 1 All E. R. 29, Howell v. Addison. 

7. (1943) 1 AU E. R. 652 : 1943 Ch. 180, Irving v. 

Patterson. 


also relied upon the case in 27 Bom. 424® in 
which it was contended that the City of Bom¬ 
bay Improvement Act of 1898, was vitiated, 
in that it created a new Court and thereby in¬ 
terfered with the function and jurisdiction of 
the High Court. In his judgment at p. 444 
Sir Lawrence Jenkins says this : 

“The Act does not purport to constitute the Tri¬ 
bunal a Court, but provides that it shall perform the 
functions of the Court under the Land Acquisition 
Act, and shall be deemed to be the Court: the Presi¬ 
dent is deemed to be the Judge, and the Tribunal's 
award (subject to the right of appeal I have men¬ 
tioned) is final. Can it reasonably be said that a body 
so constituted is a Court of Justice ? I think not; it 
appears to me that the manifest purpose of the 
Legislature was to create a Tribunal that should not 
be a Court, but a body free from the control and 
superintendence of this Court, except so far as inter¬ 
vention by way of appeal might be sanctioned by its 
President, and I am of opinion that the object has 
been attained.” 

The creation of a body to perform the func¬ 
tions of a Court, free from the control and 
superintendence of the Court, would be, in 
my judgment, a violation of S. 14, Defence of 
India Act. The argument to the contrary 
amounts to this : that els. (8), (9) and (12) do 
not interrupt the jurisdiction of the Court : 
because the Rent Restriction Order creates 
new laws, and, consequently the law-making 
authority is entitled to graft on to such new 
laws new remedies; and, it is submitted, that 
because all this is new, there is no interference 
with the jurisdiction of the Court : because it 
never had any. In support of this proposition 
we have been referred to the case in 67 I. A. 
222 ® which was a case under the Sea Customs 
Act of 1878. The passage particularly reli«l 
upon by the Advocate.General is at p. 237 in 
which Lord Thankerton, delivering the judg¬ 
ment of the board said ; 

^‘The main principles to be observed in the present 
case are to be found in the well known judgment of 
Wales J. in (1859) 6 C. B. (N. S.) 336^ which was 
approved of in the House of Lords in (1919) A. C- 
368.11 The question is whether the present case falls 
under the third class stated by Willes J. ‘Where a 
liability not existing at common law is created by a 
statute which at the same time gives a special arid 
particular remedy for enforcing it.’ With respect to 
that class it has always been held that the 
must adopt the form of remedy given by the 
statute.” 

I cannot see how that case or the law, 
which it lays down, affects the question which 
we have to determine : because in the case 
before us the enactm ent, which give s the p ower 

8. (’03) *27 Bom. 424, Hari v. Secretary of State. 

9 (’40) 27 AXR. 1940 P.C. 105:I.L.R. (1940) Mad. 
599 : LL. R. (1940) Ear. P. C. 194 : 67 I. A. 222 : 
188 I. C. 231 (P. C.), Secretary of State v. MasK 

10. (1869) 6 C. B. (N. 9.) 336 : 28 L. J. C. P. 242, 
The Wolverhampton New Waterworks Co. v. 

Hawkesford. . ^ 

11 . ( 1919 ) 1919 A. C. 368, Neville v. London Ex¬ 
press” Newspaper Ltd. 
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to make witiiin an appointed sphere new laws, 
i. e., the rules and orders, itself provides that 
the Courts, except when expressly excluded, 
shall continue to exercise jurisdiction. The 
words shall continue” are, in my opinion, of 
the utmost importance. What is it over which 
the Courts are to continue to exercise their 
jurisdiction ? In my judgment, it is the juris¬ 
diction to interpret the law and do justice 
between His Majesty’s subjects as the law 
stands from time to time altered and amen¬ 
ded, unless “by or under this Act” the conti¬ 
nuance of its jurisdiction is expressly excluded 
in respect of any particular subjectmatter. I 
can find no such express exclusion in the Bom¬ 
bay Bent Restriction Order. To say that certain 
matters shall be determined by the Controller 
and that any person aggrieved may appeal to 
the Collector, whose decision “shall be final,” 
does not of itself expressly provide for a dis¬ 
continuance of the Courts’ jurisdiction, though 
no doubt, it is aimed at circumventing it. As 
is stated in the judgment delivered by Lord 
Thankerton in 67 I. A, 222® at page 236 ; 

‘‘It is settled law that the exolusion of the jurisdic¬ 
tion of the civil Courts is not to be readily inferred, 
but that such exclusion must either explicitly ex¬ 
pressed or clearly implied." 

But in the case before us, S. 14 provides that 
the exclusion must be express: it is not enough 
for the exclusion to be even clearly implied. 
Clause (12), which provides that the decision of 
the Controller shall be final, is therefore in my 
judgment, a violation of s. 14, Defence of India 
Act, as are also els. (8) and (9), which seek to 
transfer the jurisdiction normally exercised by 
the Courts to determine private rights between 
landlords and tenants. However, Mr. Tara- 
porewalla for the appellant and the Advocate- 
General of Bombay both invite us to sever 
the clauses: so that the order, so far as the 
eviction of tenants is concerned, can still pos¬ 
sess some efficacy. These arguments, it seems 
to me, proceed upon mutually destructive 
lines: since Mr. Taraporewalla suggests that 
we delete the whole of the proviso to clause (8), 
with the consequential deletion of els. ( 9 ) 
and (12), leaving in being only that portion of 
cl. (8) which provides : 

‘‘The landlord shall not be entitled to thereoovery 
of possession of any premises so long as the tenant 
pays, or is ready and willing to pay rent to the full 
allowable by this Order and performs the 
other conditions of the tenancy." 

On the other hand, the Advocate-General 
submits that the clauses can be cured by using 
a blue pencil so as to delete aU references to 
the Controller and the Collector: so that ols. (8) 
and (9) of the Order would in effect be similar 
to ss. 11 and 12 , Bombay Rent Restriction 
Act, 1939. No one has suggested as a third 
alternative that the clauses should remain, but 
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that the jurisdiction of the Courts not bein<- 
exclud^ because of s. 14 of the Act thei^ 
would be an appeal to this Com-t from the 
decision of the Collector, or that the Court has 
toe power in every case to stay aU proceedings 
before the Controller and the Collector, and 
itself to give or witlihold a certificate. 

In my judgment, it becomes a matter of 
pure speculation as to the form in which the 
Provincial Government would have made an 
order for preventing the eviction of tenants 
from premises above the monthly rent of 
Rs. SO, had the implications of s. 14 of the Act 
been appreciated. I cannot see how it is pos- 
sible to sever or dissect a composite scheme 
made under a rule, which seeks to provide for 
preventing “the unreasonable eviction of ten¬ 
ants” itself made under an Act of which the 
relevant motive is; “the maintenance of sup¬ 
plies and services essential to the life of the 
community.” If it becomes a matter of specu¬ 
lation, what would have been enacted had the 
limits of the appointed legislative sphere been 
realised, then validity cannot be courted by 
toe use of a blue pencil. Mr. Taraporewalla 
relied on the case in (1896) l q. b. 290,^^ in 
which a by-law made by a county council 
with regard to singing or reciting any profane 
or obscene song or ballad in any street or 
public place, or on land adjacent thereto, was 
held invalid even if the words “or on any 
land adjacent thereto ” could be struck out. 
Striking out those words would merely curtail 
toe geographical operation of the by-law, 
which tolf would have remained intact. In 
my opinion, that case illustrates how far 
is toe case we have to consider from being 
cured by the operation of any doctrine of seve. 
ranee. In my opinion, the words of Lord Hal- 
dane delivering the judgment of the Privy 
Council in (1919) A. C. 935^® apply in this case 
(p. 944): “The offending provisions are in their 
Lordships’ view so interwoven into the scheme 
that they are not severable.” 


In toe Court below the only argument, 
which appears to have been addressed to the 
learned Judge, was that the proviso to cl. (s) 
was invalid; and no reliance appears to have 
been placed on S. 14, Defence of India Act: 
since no mention of that section is to be found 
in the judgment of the learned Judge. In my 
judgment els. (8) and (9) and cl. (12), so far as 
it operates in regard to els. (8) and (9), are 
invalid as infringing S. 14, Defence of India 
Act. I express no opinion as to the validity of 
cl. ( 12 ) for any other purpose. That being so, thel 
certificate obtained by Mr. Munshi’a client, the 
plaintiff, is of no effec t, and the parties are 

12 . (1896) 1 Q. B. 290, Strickland v. Haves. 

13 . (’19) 6 A. I. R. 1919>P. C. 145 : 1919 A.C. 935 
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left to their remedies at law unimpeded by 
the Bombay Kent Restriction Order. As ap¬ 
pears from the judgment of the learned Judge 
in the Court below: “the defendant’s only de¬ 
fence is under the Rent Restriction Order.” 
That being so, and as we have held the rele¬ 
vant clauses invalid, there will be the usual 
decree in ejectment against Mr. Taraix)re- 
walla’s client. If there are any further ques- 
tions, which arise with regard to the arrears 
of rent or mesne profits, such questions will 
be referred back to the Court below. 

Kania J. —By an agreement of lease dated 
2nd April 1941, respondent 1 let to the appel- 
lant the second and the third floors of the 
Waterloo Mansions, for a period of two years 
commencing from 1st March 1941 at a monthly 
rent of Es. C50. The terms of the tenancy are 
contained in a document dated 2nd April 1941. 
Under cl. (3) it is provided that the lessee shall 
use the said premises as a boarding and lodg- 
ing house only; and for no other purposes 
whatsoever. On ist December 1942 a notice 
was given to the appellant on behalf of res- 
pondent l informing him that the period of 
lease would not be extended and that at the 
end of the period ixjssession should be given 
over. As possession was not given a suit for 
ejectment was filed. The appellant contended 
that he was entitled to the protection of the 
Rent Restriction Order, 1942, which then ap¬ 
plied only to premises let for residence. It was 
contended on behalf of respondent 1 that as 
the premises were to be used for business, the 
Rent Restriction Order (hereafter referred to 
as the Order) did not apply. The matter came 
before Blagden J. who accepted the con ten. 
tion of respondent 1. The appellant appealed, 
and the Ck)urt of Appeal on I9th August 1948 
held that the Order applied. As, however, no 
certificate of the Rent Controller, according 
to the terms of the proviso to clause (8) of the 
Order, was obtained, time was given to res¬ 
pondent 1 to obtain one, and the matter was 
sent back for disposal by the trial Court. The 
judgment of the appeal Court appears to have 
been based on the fact that the lodger would 
be residing in the premises and therefore the 
Order applied. I do not find the following two 
points considered: (l) That the premises were 
let to the appellant and not to the lodger. By 
cl. (8) the appellant had to use the premises 
only as a boarding and lodging hotel, and 
therefore they were not let for residence but 
for business only. (2) That a lodger is not a 
tenant but a licensee only, because he is not in 
sole occupation of the premises. At this stage 
it is not necessary to decide whether those 
two aspects would lead to a different conclu¬ 
sion. I only want to record that by this judg¬ 
ment I should not be considered as agreeing 


with the conclusion of the appeal Court judg¬ 
ment dated I9th August 1943. 

On remand, when the matter was discussed, 
the appellant’s counsel contended (l) that the 
proviso to cl. (8) of the Order was ultra vires, 
and ( 2 ) that the inquiry held by the Control¬ 
ler and the Collector was against the princi¬ 
ples of natural justice. Blagden J. doubted if 
the first point was open for discussion, but 
came to the conclusion that the proviso was 
valid. In his judgment, once it was as¬ 
sumed that the Government of Bombay could 
interfere with landlords’ rights to possession 
of their premises to the full extent of passing 
the clause in question as it would appear with¬ 
out the proviso, how could it be ultra vires to 
interfere to the lesser extent, which is what 
the clause with the proviso did ? He stated 
that the effect of the proviso was to empower 
a particular person to release a fetter which 
the Government of Bombay had placed on the 
wrists of the landlord. The effect of S. 14, De¬ 
fence of India Act, does not appear to have 
been noticed or argued. In my opinion, hav¬ 
ing regard to the trend of this litigation the 
question whether the proviso was ultra vires 
or not was open for the trial Court’s consider¬ 
ation. I shall first deal with the second point 
urged by the appellant, that the proceedings 
were conducted against the rules of natural 
justice. The question whether in giving the 
certificate the Controller or the Collector had 
acted according to the rules of natural justice 
is a question of fact. If the certificate is chal¬ 
lenged on that ground, the burden of proving 
the necessary facts in that respect is on the 
appellant. In the present case the appellant 
led no evidence before Blagden J. and there¬ 
fore before the trial Court there was no evi¬ 
dence to support this contention. In the course 
of the hearing of the appeal before us, the par¬ 
ties agreed that before the Controller the two 
attorneys appeared and stated their respective 
cases, and the CJontroUer gave his decision on 
that alone. Apart from that, there is no 
material on which this Court can proceed to 
decide this contention. It is not suggested that 
the appellant was prevented from leading any 
evidence or that he had made an application 
to cross-examine respondent 1 or his represen¬ 
tative and such application was refused. If 
parties choose to leave disputed questions of 
fact to an authority for decision on certain 
materials only, and the authority decides them 
as best as he can under the circumstances, I 
do not think it is open to either party later 
on to challenge the decision on the ground 
that the authority had not acted according to 
the rules of natural justice. On the ground 
therefore that there is no evidence to support 
this contention it is rejected. 
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The appellant contends that the Rent Res¬ 
triction Order, 1942, and the first part of cl. 8 
are valid but the proviso is bad because it is 
ultra vires the Provincial Government. He 
further contends that the first part of the 
clause is severable from the proviso and there¬ 
fore the proviso only should be rejected. On 
that footing he contends that he is not liable to 
be ejected. On behalf of respondent 1 , it was 
contended that the proviso was good. In the 
alternative, it was not severable from the rest 
of the clause and the whole clause would, 
therefore, be ultra vires the Provincial Gov¬ 
ernment. It was further urged that the whole 
Order was also open to the same objection. As 
the arguments advanced in support of the 
contention that cl. 8 of the Order or the whole 
Order was ultra vires involved the construc¬ 
tion of the Government of India Act, 1935 , it 
was considered proper to make the Province 
of Bombay and the Central Government res- 
pondenta and they were accordingly brought 
on record. 

The appellant contends that S. 2 ( 4 ) and ( 5 ), 
Defence of India Act, permitted only the dele¬ 
gation of executive or administrative powers 
and not powers of legislation. In this con¬ 
nexion, it was pointed out that under S. 3, 
Defence of India Act, the Rules and Orders 
passed under the Act had the effect of overrid¬ 
ing the statute law of the country. It was 
therefore proper to construe S. 2 (4) and ( 5 ) as 
giving the Provincial Government power to 
make administrative orders only. In support 
of the contention that the proviso is ultra 
vires it was pointed out that the Bombay Rent 
Restriction Act, 1939, was passed by the Legis¬ 
lature and continued to be operative in spite 
of the Order of 1942. That Act gave relief to 
tenants of premises of which the standard 
rent did not exceed eighty rupees per month. 
Section 11 of that Act corresponded (with the 
omission of words empowering the Controller 
to give a certificate) to cl. 8 of the Order of 
1942. The material difference was that in the 
proviso in the Act the authority to be'satisfied 
was the Court and not the Rent Controller. 
Section 12 of the Act corresponded to cl. 9 of 
the Order. There was no necessity to have 
auys ection corresponding to clause 12 of the 
Order, because the existence of the Controller 
coJitemplated by the Act. In dealing 
with the terms of the proviso it was pointed 

^ Controller was given power to 

decide (a) whether there was a breach of the 
covenants between the landlord and the tenant 
^ntained in els. ( 0 ) and (p) of s. 1 O 8 , T. P. Act, 

(b) to determine whether there was a nuisance 
or annoyance to the neighbouring tenants, and 

(c) whether the landlord required the premises 
reasonably and bona fide for his own use, or 


there was other satisfactory cause wli>' the 
landlord should obtain possession of the i)re. 
mises. It was contended that all those were 
functions of the Court. Clause 9 of the Order 
was further relied upon to show that even 
after an order was made by the Court, follow¬ 
ing on a certificate of the Controller given 
under cl. 8 of the Order, the Controller was 
empowered not merely to declare or determine 
the rights of the tenant to get back into the 
premises but he was authorised to direct that 
the tenant be put back in the premises on the 
terms of the old tenancy. It empo\ver(xl the 
Controller thus to revive a tenancy which had 
come to an end, i.e. to bring about a new 
contract between landlord and tenant after 
the contract had come to an end. It omitted 
to provide the machinery by which the au¬ 
thority could carry out his work. As regards 
cl. 12 of the Order it was urged that no pro¬ 
cedure was laid down for hearing the appeal. 
The O)llector was empowered to hear the 
parties or not, and was left with unfettered 
powers to make inquiries as he pleased. (1920) 

3 K. B. 334^* was relied upon. In that case 
under the disputed Act of 1919 the local au- 
thorities were empowered to prohibit building 
operations, the party prohibited being given a 
right of appeal subject to the rules of proce¬ 
dure to be made by the Minister of Health. 
By the rules of procedure made by the Minis, 
ter, the aggrieved party was to send a notice 
of appeal to the appeal tribunal and the local 
authorities were to send a statement in reply, 
setting out the grounds of the order and stat¬ 
ing where and to what extent they admitted 
the facts stated in the appellant’s notice of 
appeal. Rule 7 of those rules was in these 
terms: 

“If, after considering the notice of appeal and the 
statement of the local authority in reply and any 
further particulars which may have been furnished 
by either party, the Appeal Tribunal are of opinion 
that the case is of such a nature that it cau properly 
be determined without a hearing, they may dispense 
with a hearing, and may determine the appeal sum¬ 
marily.” 

The appeal tribunal received a notice of appeal 
from an aggrieved party and the local au¬ 
thority’s statement in reply. Upon oonsidera- 
tion of these two documents alone, without 
giving the appellant any opportunity of con- 
troverting the statements in the local autho¬ 
rity’s reply, and without any notice to the • 
parties, the appeal tribunal dismissed the ap. 
peal. It was held that the meaning of Rule 7 
w'as that the tribunal of appeal might dispense 
with an oral hearing, but not a hearing alto- 
gether. The Court accepted the principles of 
law applicable to such cases as stated by 

14. (1920) 3 K. B. 334, Bex v. Housing Appeal Tri¬ 
bunal. 
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Kelly C. B. in (1874) 9 Es. 190^® at p. 196 which 
were approved by Lord Macnaghten in (1906) 
A. C. 535.^® The statement of law, in respect of 
a committee of mutual insurance society, ran 
as follows (p. 540) : 

“They are bound in the exercise of their functions 
by the rule expressed in the maxim 'audi alteram 
partem' that no man shall bo condemned to conse¬ 
quences resulting from alleged misconduct unheard 
and without having the opportunity of making bis 
defence. This rule is not confined to the conduct of 
strictly legal tribunals, but is applicable to every 
tribunal or body of persons invested with authority 
to adjudicate upon matters involving civil conse¬ 
quences to individuals.” 

in my opinion, this case is not useful as cl. 12 
gives a right of api:)eal and there is nothing in 
the clause to take away, in effect, that right. 
As against this it was contended on behalf of 
respondent l that the power of the Controller 
was to make an administrative order. Counsel 
relied on (1943) 1 ALL E. R. 61.^^ In that case 
in respect of an agricultural holding it was 
provided that if a notice to quit was given 
before a contract of sale was entered into, 
after the date mentioned in the order, the 
notice was not valid, unless the Minister of 
Agriculture assented to the same. The assent 
of the Minister was held to be an administra¬ 
tive act. This case does not help respondent l. 
The contention of the tenant was that the 
Minister of Agriculture had made the order 
without hearing him. It was pointed out that 
as it was an ^ministrative act, the tenant 
had no right to be heard but if it was a judi¬ 
cial act he would have such a right. The 
judgment clearly shows that the question was 
treated as one arising between the vendor and 
the purchaser and not as between the landlord 
and his tenant. If the tenant was not consi- ’ 
dered to be a party at all, it is obvious that 
he could have no right of being heard at that 
stage. 

(1943) 1 ALL. E. R. 29® was also relied upon 
in the same connexion. That judgment was 
on an application for an interim injunction 
against the requisitioning of a property. The 
War Agricultural Executive Committee held 
that the appellant was not cultivating his land 
according to good husbandry and the Minister 
of Agriculture consented to the termination of 
the tenancy. The observations in that case, on 
the construction of the Regulation, are clearly 
obiter, because it was expressly stated in the 
judgment that on the interim application the 
materials to grant the relief were quite insuffi¬ 
cient. In any case I do not see how the act of 
assent by the Minister could be a judicial act. 

15. (1874) 9 Ex. 190, Wood v. Wood. 

16. (1906) 1906 A. C. 535, Lapointe y. L’Assooia- 
tion etc. De Montreal. 

17. (1943) 1943 K. B. 101 : (1943) 1 All E. R. 61, 
Bishop of Gloucester v. Conningham. 


1 do not think therefore that these cases help 
respondent 1. 

On behalf of respondent 3 (Province of 
Bombay) the Advocate-General urged that 
normal type of delegated legislation defines 
lines of action and lays down procedure. 
Negatively it has not to affect other Acts. The 
emergency type of delegated legislation is very 
wide and can leave a lot of discretion to the 
executive authority. By R. 81 power was given 
to the Provincial Government to make an 
Order for regulating the letting of premises 
and the opening words of that rule governed 
sub-r. (bb). Unless on the face of the Order it 
appeared to be for a purpose not mentioned 
in the opening words of R. 81, the Court had 
no power to question the right of the autho¬ 
rity to make the Order. The Court cannot in¬ 
vestigate whether it was necessary or expedient 
or whether it was essential for the life of the 
community. He further contended that when 
power was given to an authority to make 
rules, e. g., for unreasonable eviction of ten- 
ants, the question whether the rules made in 
pursuance of it were reasonable or not was 
for the rule-making authority to decide. (1899) 

2 Q. B. 84^® was relied upon in this connexion. 
In that case a by-law made by the London 
County Council provided that no person should 
frequent and use any street or other public 
place for the purpose of betting, and provided 
a penalty for the breach of the by-law. The 
penalty came to be questioned. That by-law 
was made under s. 23, Metropolitan Streets 
Act, which provided that any three or more 
persons assembled together in any part of a 
street within the Metropolis for the purpose of 
betting shall be deemed to be obstructing the 
street and each of them shall be liable to a 
penalty. The by-law was held valid and not 
repugnant to S.23. Channell J. approved the 
following observations in (1898) 2 Q. B. 91^* 
(page 100 ) : 

*‘A by-law is not unreasonable merely because 
particular Judges may think that it goes further than 
is prudent or necessary or convenient, or because it 
is not accompanied by a qualification or an exception 
which some Judges may think ought to be there. 
Surely it is not too much to say that in matters 
which directly and mainly concern the people of the 
county, who have the right to choose those whom 
they think best fitted to represent them in their low 
government bodies, such representatives may be 
trusted to understand their own requirements tet^ 
than Judges. Indeed, if the question of the validity 
of by-laws were to be determined by the opinion of 
Judges as to what was reasonable in the narrow 
sense of that word, the cases in the books on this 
subject are no guide; for they reveal, as indeed one 
would expect, a wide diversity of judicial opinion, 
and they lay down no principle or definite standaro 
by which reasonableness or unreasonableness may be 
tested.” ____ - 

18. (1899) 2 Q. B. 34, White v. Motley. 

19. (1898) 2 Q. B. 91, Kruse v. Johnson. 
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In my opinion these observations do not touch 
the main question before us. They may be 
helpful in determining whether the Order as a 

whole was within the power of the Provincial 
Government. 

The first question to be considered is what 
is the effect of the proviso. Does it give judi¬ 
cial powers or entrust judicial functions to 
the Controller? The next question is the ex¬ 
tent of the powei-s given to the Controller. 
Does it interfere vrith the jurisdiction of the 
Court ? Lastly, is there an express provision 
in the Order permitting interference with the 
jurisdiction of the Court, and, if so, whether 
such provision is authorised by the Defence of 
India Act? On the first question counsel for 
respondent 3 relied on (1937) 2 K. B. 309^ to 
point out what is judicial power or function. 
At p. 340 of the report it is stated as follows ; 

“In the Report of the Ministers’Powers Committee 
(Command Paper No. 4060 of 1932) p. 73 (S. 3 
para. 3) an attempt was made to define the woids 
‘judicial’ and ‘quasi-judicial’; ‘A true judicial deci¬ 
sion presupposes an existing dispute between two or 
more parties, and then involves four requisites;—(1) 
The presentation (not necessarily orally) of their 
case by the parties to the dispute; (2) if the dispute 
between them is a question of fact, the ascertain¬ 
ment of the fact by means of evidence adduced by 
the parties to the dispute and often with the assist- 
ancQ of argument by or on behalf of the parties on 
the evidence; (3) if the dispute between them is a 
question of law, the submission of legal argument by 
the parties; and (4), a decision which disposes of the 
whole matter by a finding upon facts in dispute and 
an application of the law of the land to the fact so 
found, including where required a ruling upon any 
disputed question of law. A quasUjudioLal decision 
equally presupposes an existing dispute between two 
or more parties and involves (1) and (2) but does not 
necessarily involve (3) and never involves (4). The 
place of (4) is in fact taken by administrative action, 
the character of which is determined by the Minis¬ 
ter’s free choice.” 

Scott L. J. further observed as follows 

(p. 841) : 

“Broadly speaking I think the above definitions 
there given are correct, but I would make an addi¬ 
tion, and that is that on such issues as were tried 
before the Watch Committee on 29th August the 
quasi-judicial approaches in point of degree very near 
to the judicial. This does not of course mean that 
because the Watch Committee was then exercising 
nearly judicial functions, it was tied to ordinary 
judicial procedure.” 

Di (l93i) A. C. 275^^ their Lordships of the 

Privy Council had occasion to consider what 

was judicial power. They observed as follows 
(p. 296) : 

Their Lordships are of 

hv definitions is that given 

by Griffith C. J. m 8 O.L.R. 33022 at p. 357, where 
he says . I am of opuuon t hat the words 'judicial 

20, (1937) 2 KB. 309, Cooper v. Wilson. 

r. Australia v. 

i?ederai Commissioner of Taxation. 

22. 0 C.L.R. 330, Huddart, Parker & Co. v. Moore- 
bead* 

1945 B/13 & 14 


power’ os us^ in S.71 of the Constitution mean the 
power which every sovereign authority must of 
ni^sity have to decide controversies between its 
subjects or between itseU and its subjects whether 
the rights relate to life, liberty or property. The exer 
Oise of this power does not begin until some tribunal 
which hiw^wer to give a binding and authoritative 
decision (whether subject to appeal or not) is called 
upon to take action.’ ” «*uoa 

It was pointed out that the authorities clearly 
show^ that there were tribunals with many 
trappings of the Courts which nevertheless 
were not Courts, in the strict sense of exercis- 
ing judicial powers. This last decision em¬ 
phasizes that while a tribunal may bo 
performing judicial functions it may not be 
a Court as ordinarily undemtood. Conversely 
although a tribunal may not be a Court its 
function may still be judicial. 

Examining in detail cl. (a) of the Order it 
must be noticed that it puts a restriction on 
the landlord’s right to obtain possession of his 
property which he had given on lease, after 
the tenancy had terminated either by a valid 
notice to quit or on breach of a condition 
giving the landlord the right to re-enter. The 
first part of the clause provides that if the 
tenant paid rent, which he was bound to pay 
under the Order, and performed the conditions 
of the tenancy, the landlord could not obtain 
possession. Therefore, the question whetlier 
the tenant had performed the conditions or 
covenants of his tenancy was a matter for the 
decision of the Court. The Court’s jurisdiction 
is not limited to express covenants but to all 
the conditions. By the proviso the Controller 
is given power to determine whether the 
tenant had committed a breach of the cove, 
nants contained in els. (o) and (p) of s. 108 , 

T. P. Act. Those provisions are implied cove, 
nants in a lease. It was argued that whether 
the tenant had observed those covenants or 
not would be immaterial unless there was a 
proviso in the lease giving the landlord a right 
to re-enter on breach of any such covenants. 
Without such a covenant, the question of the 
landlord obtaining possession would not arise, 
although he might have a right to an injunc- 
tion or damages for breach of the covenant. 

In my opinion this argument is unsound. The 
first part of cl. (8) does not limit the inquiry 
to covenants coupled with such a proviso 
only. Therefore while under the first part of 
the clause it will be for the Court to decide 
whether a tenant was liable to be evicted for 
not observing the covenants, under the proviso 
the Controller was given such a right. The 
second item in the proviso deals with the 
power of the Controller to give a certificate 
on the question whether the tenant had com¬ 
mitted a nuisance or not. The question whe. 
ther particular acts amount to a nuisance or 
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not is clearly a mixed question of law and 
fact and the decision thereof is ordinarily of 
a Court. The third question left for the deter¬ 
mination of the Controller is whether the 
landlord required the premises reasonably or 
bona fide for his own use, or for the use of 
any person for whose benefit he holds the 
property, or whether there was other sufficient 
cause which entitled the landlord to possession 
of the property. This also involves determina¬ 
tion of the civil rights between a landlord and 
tenant. Applying the tests laid down in (1937) 

2 K..B. 309'“^*^ it clearly involves the exercise of 
judicial functions by the Controller. 

In the Bombay Rent Act of 1918 and in 
the Bombay Rent Restriction Act of 1939 the 
decision of those very questions, including the 
last one, was left expressly to the Court. It 
must be recognised that the Court i>erforms 
judicial functions and exercises judicial powers. 
It would be strange under the circumstances, 
if it was permitted to be contended success- 
fully that while certain functions and duties 
when performed by the Court under the Act 
are judicial functions and |K)wers, but the 
same when performed by the Controller under 
the Order are not judicial powers and func¬ 
tions, but administrative or executive acts. 
The position becomes difficult to be sustained 
when on the same facts the Court may come 
to one conclusion while the Controller may 
come to a different conclusion. An illustra- 
tion will make the position clear. Suppose in 
respect of a building, one flat was let to a 
tenant paying Bs. 75 per month as rent and 
the adjoining flat was let to a tenant paying 
Bs. 100 per month. By common arrangement 
the two tenants maintained a dust bin in 
front of their flats in which they threw all 
kinds of garbage. If a neighbouring tenant 
complained in respect of flat A that the act 
amounted to a nuisance, the same will have 
to be determined by a Court, while a similar 
complaint, in respect of the same dust bin, if 
made against the tenant of flat B, will have 
to be determined by the Controller. In my 
opinion under the circumstances it cannot be 
contended that the determination of these 
questions is the exercise of judicial functions 
and powers in one case, while it is the exer¬ 
cise of administrative powers in the other 
case. This argument is equally applicable to 
all three cases where the Controller has power 
to give a certificate. It is, therefore, clear that 
under the proviso to cl. (8) the Controller was 
performing judicial functions. 

The next question is whether the orders 
passed by the Controller under the proviso 
would interfere with the jurisdiction of the 
Court. The Advocate-General contended that 
they would not. He relied on the observations 


in A. I. E. 1941 F. C. 16^^ that powers of the 
Court were not affected merely because cer¬ 
tain executive orders were not allowed to be 
questioned in any Court. I do not think those 
observations are helpful in the present case as 
the orders of the Controller were not executive 
but judicial. The Advocate-General further 
contended that when by an Act new rights 
and obligations were created and a tribunal 
was set up to determine those rights and 
obligations, such determination did not inter¬ 
fere with the jurisdiction of the Court. He 
relied on 27 Bom. 424.® In that case in respect 
of certain improvements projected in the City 
of Bombay, the City of Bombay Improvement 
Act, 1898, was passed. A board was constituted 
under the Act and it was given certain pow’ers 
with a view to carry out those improvements. 
It was argued that the Bombay Legislature 
in passing the Act had assumed ixjwers of 
legislation which it had no ix)wer to do. It 
created a person or corporation, called the 
Board of Trustees, and empow’ered that person 
or corjxjration to acquire land in a manner 
different from that in which, by the Land Ac¬ 
quisition Act, the Supreme Legislature had 
authorised land to be acquired. It also took 
away a right of appeal given under the Land 
Acquisition Act. Thus it legislated for a person 
and not for the province and altered or amend¬ 
ed the Land Acquisition Act. The Act further 
created a new Court and interfered with the 
functions and jurisdiction of the High Court. 
It was not within the power of the Bombay 
Legislature to do that. Those arguments were 
negatived. It was pointed out that the Tribunal 
of appeal was not a Court within the meaning 
of the term as understood. The president and 
one assessor were appointed by the Govern- 
ment while the other was apix)inted by the 
corporation. The president alone had power to 
make rules for the conduct of the tribunal, 
subject to the sanction of the Government. 
The Act did not purport to constitute the tri¬ 
bunal a Court. In terms, therefore, no new 
Court was created, and it was held unnecessary 
to consider whether the creation of a Court 
was an unauthorised invasion of the Crown s 
prerogative. It was also pointed out that if the 
tribunal was not a Court, the right of appeal 
could not be considered as arising under the 
Civil Procedure Code. It was held that the 
City of Bombay Improvement Act could not 
confer uix>n the High Court jurisdiction to 
entertain appeals from such a tribunal but the 
whole Act was not vitiated merely by this 
defect in the prescribed machinery for ascer¬ 
taining the compensation. It was expres^ 

23. (’41) 28 A. I. R. 1941 F. C. 16 : I. Ii. R. (1941) 
Kar.F.C. 72 ; 192 I.C. 138 (F.C.), United Provinces 
V. AtUqa Begmn. 
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made clear that the question before the Court 
was as to the taking of the land only and not 
with regard to compensation. The only deci¬ 
sion was that the provisions for taking posses¬ 
sion were not void. 31 Bom. 604-* was relied 
upon for the same purpose. Section 33 (i), City 
of Bombay Municipal Act, 1898. in question 
was in these terms: 

“If the qualification of any person declared to be 
elected for being a oouncLllor is disputed, or if the 
validity of any election is questioned, whether by 
reason of the improper rejection by the Commissioner 
of a nomination or of the improper reception or refusal 
of a vote, or for any other cause, any person enrolled 
in the municipal election roll may, at anytime, with¬ 
in fifteen days from the date on which the list pre- 
Mribed under cl. (k) of S. 28 was available for sale or 
inspection in the Commissioner’s office apply to the 
Chief Judge of the Small Cause Court. If the applica¬ 
tion is for a declaration that any particular candidate 
shall be deemed to have been elected, the applicant 
shall make parties to his application all candidates 
who, although not declared elected, have, according 
to the results declared by the Commissioner under 
S. 32, a greater number of votes than the said candi¬ 
date, and proceed against them in the same manner 
as against the said candidate." 

Sub-section ( 2 ) of that section provided for the 
Chief Judge making inquiry on the matters 
expressly mentioned therein and giving a de- 
claration about the result of the inquiry in 
favour of a candidate. Sub-section (3) stated 
that the decision of the Chief Judge should be 
final. Sub-section (s) was as follows : 

“Every election not called in question in accord¬ 
ance with the foregoing provisions shall be deemed 
to have been to all intents a good and valid election." 

The suit was for a declaration and injunction. 
The Court held that where a special tribunal 
out of the ordinary course was appointed by 
an Act to determine questions as to righte 
which were the creation of that Act, then, ex- 
cept in 80 far as otherwise expressly provided or 
necessarily implied, that tribunal’s jurisdiction 
to determine those questions was conclusive 
(page 609) : 

“It is an essential condition of those rights that 
they should be determined in the manner prescribed 
by the Act to which they owe their existence. In 
such a case there was no ouster of the jurisdiction 
of the ordinary Courts, for they never had any; there 
is no change of the old order of things; a new order 
is brought into being." 

Dealing with the question of interference with 
the Court's jurisdiction it was observed as fol¬ 
lows (page 610 ) : 

“But then it is argued that this is a suit of a civil 
nature, and S. 11, Civil P. C., provides that the 
Courts shall have jurisdiction to try all suits of a 
oivu na^re. But from this rule are excepted 'salts of 
wmcb their cognizance is barred by any enactment.' 
The jurisdiction of the Courts could be excluded not 
only by express words but also by impUcation, and 
there certainly is enough in S. S3, Municipal Act, for 
that purpose; for there is no right which the plaintiff 
can at this stage assert as the subject of this suit, 
which is not subject to the condition that its essential 

24, (’07) 31 Bom. 604, Bhaishanker v. Municipal 
Corporation of Bombay. 


basis must depend on the decision of tiio tribunal 
created for that purpose." 

The judgment thus shows that the argument 
of interference with the (hurt’s jurisdiction 
was met by a provision in the Civil Procedure 
Code which permitted such an implied exclu¬ 
sion. That case is not an authority for the 
proposition that a general interference is per¬ 
mitted under an Act of the local Legislature. 
The words “there was no change of the old 
order of things" clearly showed that the obser¬ 
vations were not applicable when the old order 
was maintained. It will therefore not bo right 
to stretch the words to cover cases where there 
was only an amendment of the old law. Sub. 
section (o) was emphasized in the judgment to 
show that, in the event of the procedure laid 
down by that section not being followed, the 
election was declared by the Legislature valid. 
I do not think under the circumstances that 
case helps respondent 3. In 67 i. a. 222 ® tho 
question of the decision of the Collector under 
the Sea Customs Act, which was stated to bo 
final, came to be considered. It was there 
observed (page 236) : 

“It is settled law that the exclusion of the juris- 
diotionofthe civil Courts is not to be readily inferred, 
but that such exclusion must either be explicitly ex¬ 
pressed or clearly implied. It is also well settled that 
even if jurisdiction is so excluded, the civil Courts 
have jurisdiction to examine into cases where tho 
provisions of the Act have not been complied with, 
or the statutory tribunal has not acted in confor¬ 
mity with the fundamental principles of judicial 
procedure.” 

The question for the Court's determination 
was whether the particular order made by the 
Collector excluded the jurisdiction of the civil 
Courts to entertain a challenge on the merits 
of that decision. It was observed that the 
determination of the question must rest on the 
terms of the particular statute in considera- 
tion, and decisions on other statutory provi- 
sions were not of material assistance, except 
in so far as the general principles of construe- 
tion were laid down. The main principles to 
be observed were to be found in tho well-known 
judgment of Willes J. in (l859) 6 C. B, (N. S.) 
836^® at page 856, which were approved by the 
House of Lords in (1919) A. c. 368.^^ The obser- 
vations were as follows (page 891): 

“Where a statute creates a liability not existing 
at common law and gives also a particular remedy 
for enforcing it ... . with respect to that class it has 
been held that the party must adopt the form of 
remedy given by tho statute." 

This statement of law is undisputed. The ques- 
tion is whether it applies to cl. 8 of this Order. 

A good illustration of when a new right is 
created is found in (1897) A. c. 615.^® In that 
case the undertakers of the navigation of the 
rivers Aire and Calder by its secretary were 
given statutory rights to sue on their behalf. 


25. (1897) 1897 A. C. 615, Barraclough v. Brown. 
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The navigation of the river Ouse, within cer¬ 
tain limits, was vested in those undertakers 
for the i:)ui*|^oses of conservation and improve¬ 
ment, by several special Acts. The Ouse Ira- 
provement Act, 1884, incorporated some of the 
poweis and provisions of the Harbours, Docks, 
and Pieis Clauses Act, 1847, including S. 56, 
which related to the removal of wTCck or other 
obstructions to a harbour, dock or pier, or the 
approaches to the same. By S. 47, Aire and 
Calder Navigation Act, 1889, (which was a 
new Act), the following enactment was made 
with respect to the removal of sunken vessels 
(page 615): 

“If any boat, barge, or vessel shall be sunk in any 

part of the navigation.or in the River Ouse 

within the limits of improvement defined by the Act 
of 1884, and the owner or person in charge of such 
boat, barge, or vessel, shall not forthwith weigh, 
draw up, or remove the same, it shall be lawful for 
the undertakers, by their agents or servants, to 
weigh, draw up, or remove such boat, barge, or ves¬ 
sel, and to detain and keep the same with her tackle 
and loading until payment be made of all the ex¬ 
penses relating thereto, or to sell such boat, barge, or 
vessel, and the tackle or loading thereof, or a suffi¬ 
cient part thereof, and thereout to pay such expenses 
and the expenses of the sale, returning to the owner 
of such vessel the suq)lus, if any, on demand, or the 
undertakers may, if they think fit, recover such ex¬ 
penses from the owner of such boat, barge, or vessel 
in a Court of summary jurisdiction. 

It was held that to recover the claim made for 
removal of a sunken barge a suit in the High 
Court was not permissible. It is clear that 
without such Act the action of the undertakers 
would have been entirely voluntary. By tho 
Act they were given express powers to remove 
such obstruction and it was expressly provided 
that the expenses incurred in connexion with 
the same should be recovered by them by (l) 
retaining the boat, etc., as a lien, or (2) by 
selling a sufficient ix)rtion and reimbursing 
themselves, or (3) by proceeding in a Court of 
summary jurisdiction. It was particularly 
pointed out in the judgment that the liability 
created by the Act was not made a debt. This 
is very significant because if it were created a 
debt, the right of the High Court to determine 
its recovery would exist and a prevention of 
that determination by the High Court would 
amount to an interference with the jurisdic- 
tion of the High Court. This decision very 
clearly brings out the distinction between what 
is creating a new right and providing a re- 
medy for it. 

An illustration of the application of this 
rule is found in (1887) 18 Q. B. D. 704.^® In 
that case a question of realising interest on 
judgment in execution arose. It was noted' 
that formerly the Sheriff was entitled to re- 
cover the amount mentioned in the writ and 

26. (1887) 18 Q. B. D. 704, Reg. v. Connty Court 
Judge of Essex. 


nothing more. Interest after date of judgment 
could not thus be recovered, l & 2 Vic. c. 110 
was enacted to get over this difficulty. There¬ 
after the County (Courts were established 
under 9 & 10 Vic. c. 95, and the question arose 
about recovery of interest on the orders passed 
by the County Courts. The Court held that 
the County Court judgments were not judg¬ 
ments in the ordinary sense. The Legislature 
being aware of the necessity of passing 1 2 

Vic. c. no had omitted to include the question 
of interest when passing 9 & 10 vie. c. 95, and 
therefore the Sheriff' had no authority to re¬ 
cover any interest after judgment in those 
cases. In (1853) 1 eI.&bI. 805,^^ an action was 
brought in the superior Court upon a County 
Court judgment and there was a demurer on 
the ground that the action would not lie. The 
demurer was upheld. Relying on that case it 
was observed (p. 706): 

“Now, had the judgment in the County Court 
been a judgment in the ordinary sense, such a judg¬ 
ment as was then known to the law, the action 
clearly would have lain. But Lord Campbell says 
that it was quite clear that the Legislature intended 
to confine the remedy on the judgments of Courts 
constituted under that Act to the remedies speci¬ 
fically provided in it ;.” 

The rule that where a Legislature had passed 
a new statute giving a new remedy, that re¬ 
medy was the only one which could be pur¬ 
sued, was applied in that case. On the other 
side of the line (l90l) 1 Ch. 894^® may be 
noticed. In that case an Act was passed by 
which a market was established and the Lord 
of the Manor was declared entitled to recover 
tolls. They included tolls w’hich had previous- 
ly been levied. Further tolls were authorised 
to be levied by that Act. It was contended 
that this was not a case in which an action at 
law could lie for disturbance of the market, 
because there was a new market created and 
a special statutory provision which excluded 
all others. The three classes of cases men¬ 
tioned in the judgment of Willes J. in (1859) 
28 L. J. C. P. 242^® w'ere these (p. 246): 

“There is that class where there is a liability ex¬ 
isting at common law, and which is only re-enacted 
by the statute with a special form of remedy ; there, 
unless the statute contains words necessarily exclud¬ 
ing the common-law remedy, the plaintifi has his 
election of proceeding either under the statute or at 
common law. Then there Is a second class, which 
consists of those coses in which a statute has created 
a liability, but has given no special remedy for it; 
there the party may adopt an action of debt or other 
remedy at common law to enforce it. The third class 
is where the statute creates a liability not existing 
at common law, and gives also a particular remedy 
for enforcing it.” 

It was held that it was within the first of 
these classes that the particular case fell. It 
was observed (p. 903): 

27. (1653) 1 El. & Bl. 805, Berkeley v. Elderkin. 

28. (1901) 1 Ch. 894, Stevens v. Chowu. 




1946 Haveliram Shettt v. Maharaja of Morvi (FB) (Kania J .) Bombay lo 1 


“On the true constrnction of the Act, I think it 
has simply re>enacted the old common law right to 
^e market, applying the right to the particular new 
building when substituted for the old building, as 
authorised by the Act. The new tolls include the’old 
tolls, and the remedies are, by enactment, extended 
to the whole of them. It is not a case where the 
statute creates a liability not existing at common 
law ; because there was an old market with a right 
to some tolls—as is stated in the preamble It 

really regulates these ancient rights.” 

The observations in (18S6) 1 Keen 613,show¬ 
ing the distinction between right and remedy, 
were approved. They were os follows (p. 905 ): 

‘‘Supposing, however, that the new council had 
under this clause, the power of bringing the case in 
question before a jury, it would indeed be a new re¬ 
medy ; but the right cannot be said to consist in the 
remedy, inasmuch as the creation of the trust of it- 
self subjected the property to all other remedies ap- 
pUcable to trusts; and, if this S. 97 had not been 
m the Act at all, the jurisdiction of the Court could 
uot have been disputed ; a circumstance which 
proves that the right does not exist only in the re- 
medy, but that the remedy, if applicable to the case, 
IS afforded merely as another and additional means 
of enforcing the right. The jurisdiction of this Court 
cannot be taken away by another jurisdiction having 
cognizance given to it of the same matter.” 

This last observation shows that giving power 
to the Controller to determine the same mat¬ 
ter, which it is the province of the Courts to 
determine, takes away the jurisdiction of the 
Court. In the present case I do not think that 
the proviso creates any new rights. The clause 
with the proviso deals with the rights of land¬ 
lord and tenant and prevents the landlord 
from recovering possession after the termina- 
tion of the tenancy, which is only an addi¬ 
tional fetter put on his rights as recognised 
till then. It is not a new law. Similar provi¬ 
sions, as I have pointed out, exist in the Bom¬ 
bay Rent Act, 1939. By the Order the provi. 
sions are extended to premises of which the 
standard rent is higher. It maintains the 
jurisdiction of the Court to administer the law 
in respect of the landlord’s right to recover 
possession of the property from the tenant. It 
is not, in my opinion, a new code which by 
itself creates new rights and obligations and 
prescribes its own remedy. The certificate of 
the Controller is not a remedy. To put at its 
highest it alters to a certain extent as an 
emergency measure the existing relations be¬ 
tween landlord and tenant. The only altera¬ 
tion made is that in the name of emergency, 
^e executive authority has retained w'ith the 
Controller the judicial functions left to Courts 
under the Act of 1939 . 

^ I think the meaning of the expression 
jurisdiction of the Court” is not properly 
appreciated also in advancing these arguments. 
The jurisdiction of the Court is ( 1 ) territorial 
and ( 2 ) in respect of ce rtain matters. The 

29. (1836) 1 Keen 613, Attorney Qeneral v. 
Aspinall. 


extent of jurisdiction of the High Court is laid 
down in cl. 12, Letters Patent. All matters 
relating to land within the town and island of 
Bombay are covered by cl. 12 , Letters Patent. 
In the present case the Order of 1942 has 
created an authority to iierform judicial func¬ 
tions without laying down the policy or con- 
ditions with reference to which the power is 
to be exercised and without laying down the 
procedm*e by which they are to be discharged. 
No test is laid down to show w’hat would be a 
“satisfactory cause” for which the landlord 
should be given possession. It has given a 
right of appeal to the Collector, but has pre¬ 
scribed no procedure for the same. I do not 
think such an authority could be called a 
Special Court or tribunal to which the obser- 
vations of Willes J. apply. Rule 81 (f) does 
not help respondent 3’s argument, because the 
office of the Controller cannot he considered 
an incidental or supplementary matter which 
the Provincial Government is authorised to 
provide. I also think that there is consider, 
able force in the contention that under S. 2 { 5 ), 
Defence of India Act, the authority to delegate 
should he limited to executive or administra¬ 
tive ixiwers and not judicial, because a different 
constraction would conflict with the express 
words of s. 14, Defence of India Act. 

In 29 Bom. 480^® at p. 503 in summarising 
the law from Maxwell’s Interpretation of 
Statutes (chaps. 6 and 10 ) it is stated that the 
general presumption is against construing a 
statute as ousting or restricting the jurisdic. 
tion of superior Courts. The intention must be 
expressed in clear terms: ‘not merely implied 
but necessarily implied.’ The general rights of 
the Queen’s subjects are not hastily to bo 
assumed to be interfered with and taken away 
by Acts of Parliament. Such statutes are to 
be strictly construed where their language is 
doubtful. A construction w'hich would im¬ 
pliedly create a new jurisdiction 

“is to be avoided especially when it would have the 
effect of depriving the subject of bis freehold or his 
common law right .... or of creating an arbitrary 
procednre.” 

These observations emphasize that a construe, 
tion of a statute which interferes with or ousts 
the ordinary jurisdiction of the Courts should 
be avoided unless it was unambiguously done 
by the language of the Act. It was argued that 
even if the first two parts of the proviso may 
interfere with the jurisdiction of the Court, 
the last part was a new right created by the 
order and it should be severed from the rest of 
the proviso. In my opinion, this cannot be 
done because it leads one to conjecture whe¬ 
ther the Provincial Government would have 
so framed cl. (8), if it was compelled to delete 

30. (’05) 29 Bom. 480, Balwant Ramchandra v.' 
Secretary of State. 
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the first t\^•o rights given to the Controller in 
the matter of giving his certificate. The pro¬ 
viso as worded is one and indivisible All the 
three conditions stand on the same footing. 
As stated in Street on Ultra Vires the test of 
severability is whether the statute with the 
invalid portions omitted would be substantially 
a different law as to the subject-matter dealt 
with, by what remains from what it would be 
with the omitted portions forming part of 
it. These authoritative words were used by 
Griffith C. J. in (1890) 11 C. L. R. 1^^ at p. 22. 
In the words of Lord Haldane in (1919) A. C. 
935^^ at p. 944 the offending provisions are so 
interwoven with the scheme that they are not 
severable. Moreover what would be left to the 
Controller would be still the discharge of judi¬ 
cial functions by liini. The last point urged in 
this connexion was that by the words “certifi¬ 
cate shall be final” in cl. (12) of the Order, the 
Legislature had made express provision for 
interference with the jurisdiction of the (3ourt, 
60 as to comply with s. 14, Defence of India 
Act. In support of this contention, the Advo- 
cate-General relied on (1900) 2 Q. B. 43.^^ In 
that case under S. 7, Selford Hundred Court 
of Records Act, 18G8, it was provided : 

“No defendant shall be permitted to object to the 
jurisdiction of the Court otherwise than by special 
l)lea, and, if the want of jurisdiction be not so 
pleaded, the Court shall have jurisdiction for all 
purposes.” 

In an action the defendant had not pleaded 
that the Court had no jurisdiction. At a later 
stage the defendant applied for a writ of pro¬ 
hibition on the ground of want of jurisdiction. 
The Court held that he could not raise that 
plea because he had not done so by his defence. 
I do not think that case supports the conten- 
tion urged by the Advocate-General. It was a 
special rule of pleading enacted by a statute 
and a failure to comply with the same was 
held as a bar to raising that question at a 
later stage. In my opinion this is not a case 
of express exclusion at all. Lord Mansfield in 
(1780) 2 Doug. 553** at p. 555 observed that in 
order to take away jurisdiction expressly, 
“express negative words” should be used. This 
statement is still good law and is accepted as 
such in Maxwell on Interpretation of Statutes: 
see p. 117. In considering different decisions 
which state that the jurisdiction of the superior 
Courts may be taken away expressly or by 
necessary implication, it should be remem¬ 
bered that in the present case we are con¬ 
cerned only with the words of S. 14, Defence 
of India Act. We are not concerned with cases 
where the jurisdiction of the Court can be 

31. (1890) 11 C. L. R. 1, King v. Commonwealth 
Court of Conciliation. 

32. (1900) 2 Q. B. 43. Payne v. Hogg. 

33. (1780) 2 ^ug. 653, The King v. Frances Abbot. 


interfered with by implication. Section 14, 
Defence of India Act, does not permit that to 
he done. An act of the Legislature, permitting 
implied interference with the jurisdiction of 
the Court, may be good if the Act was framed 
within the prescribed ix)wers of legislation. 
The order made by the Provincial Govern¬ 
ment is not a legislative enactment, and the 
extent of its authority must be found in K. 81 
and s. 2, Defence of India Act. It should to 
noticed that K. 81 or sub-cl. (bb) does not in 
terms permit the Provincial Government to 
interfere in any way with the jurisdiction of 
Courts. Therefore, by E. 81 no express autho¬ 
rity is given to the Provincial Government to 
interfere in that way. The opening words of 
S. 14 are very significant. They are; Save ss 
otherwise expressly provided by or under this 
Act the ordinary criminal and civil Courts 
shall continue to exercise jurisdiction.” There¬ 
fore, unless some express provision is pointed 
out in the Defence of India Act, the ordinary 
civil jurisdiction of the High (3ourt must con¬ 
tinue so far as the Act was concerned. When 
the Defence of India Act expressly permitted 
interference w'ith the jurisdiction of the Court, 
it has so provided : see chap. 3. That deals 
with the creation of special tribunals, provid^ 
who can be members thereof, what is their 
jurisdiction and procedure and the powers and 
limitations of such tribunals. Section 14 fol- 
lows immediately after that chapter. It is, 
therefore, clear what the Legislature meant 
by the words of S. 14, Defence of India Act. 
In this connexion it is useful to compare the 
words of S. 3, Defence of India Act. It runs 
in these terms: 

"Any rule made under S. 2 and any order made 
under any such rule shall have effect notwithstand¬ 
ing anything inconsistent therewith contained m 
any enactment other than this Act or in any instm- 
ment having effect by virtue of any enactment other 
than this Act.” 

It is significant that in S. 3 the Legislature 
has expressly referi’ed to rules made under 
S. 2 and Orders made under such rules, both of 
which are considered capable of overriding 
the legislative enactments in force. In S. 14 
the Legislature has deliberately not referred 
to a rule or Order made under such rule. 
Therefore, it seems arguable that what could 
be covered by the words under this Act in 
S. 14 are only the rules framed under the Act, 
but not Orders made under such rules. A 
different construction would permit a sub¬ 
ordinate officer under s. 2 (5), DefenTO of 
India Act, to oust or interfere with the juris¬ 
diction of the High Ck)urt. Under S. 14 that 
does not appear to be contemplated by the 
Central Legislature. I doubt, therefore, if the 
Provincial Government is empowered by S. 14 
to make an Order so as to interfere with the 
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<Jontinned exercise of jurisdiction of civil or 
criminal Courts. This does not of course limit 
the powers of the Provincial Government 
expressly given in chap. 3 of the Act. In my 
opinion, the words “the certificate shall be 
final” in cl. (12) of the Order do not expressly 
oust the jurisdiction of the Court. At the 
most they may be construed to mean an 
implied interference udth the jurisdiction of 
the Court. Under the circumstances the 
proviso is invalid. 

The next contention of the appellant is that 
if the proviso is bad the rest of cl. (8) of the 
Order is good. This contention is also sup- 
ported by the Advocate-General. It was 
argued that as the Provincial Government 
was authorised to make an Order to prevent 
unrestricted eviction of tenants, the Courts 
should therefore presume that the Provincial 
Government did consider the conditions con¬ 
tained in the main part of the clause only as 
sufficient. It was argued that if five condi- 
tions are prescribed by a section, and if three 
of them are held invalid, it is not proper to 
consider that the remaining two are also in¬ 
valid. (1896) 1 Q. B. 290'^ was relied upon in 
this connection. In that case a by-law was 
made by the CJounty Ck)uncil under s. 16, 
Local Government Act, 1888, which ran as 
under: 

“No person shall in any street or public place or 
on land adjacent thereto, sing or recite any profane 
or obscene song or Ballad or nse any profane or 
obscene language.” 

It was held that the by-law was invalid. It 
was held also that if the words “or on land 
adjacent thereto” which were clearly too wide, 
were struck off, it was still unreasonable, 
because it did not contain any words import¬ 
ing that the act must be done so as to cause 
annoyance. In my opinion, that case does not 
help the appellant. The power to make a by. 
law was considered and the scope of the 
authority was discussed. It is true that the 
contention was that if the rest of the by-law 
could be read grammatically, it might be a 
good law. The Gourt bad not necessarily to 
consider that aspect of the case. It was held that 
even so, the by-law was bad. On the other hand 
in A. I. R. 1939 F. C. 74^* at p. 83 Sulaiman J. 
accepted without hesitation the statement of 
Griffith 0. J. in (1890) 11 O. L. B. 1*^ already 
(luoted above. It is also accepted in Street on 
Ultra Vires. Applying that t^t to the clause 
in question, it is clear that, if the proviso is 
omitted, it will be making a new law which 
the (k)urt has no reason to believe the Provin¬ 
cial Government intended to make. In fact it 
will amount to a materially different law, 

34. (’39) 26 A.I.R. 1939 F.C. 74: I.L.R. (1989) Kar. 
166: 182 I. C. 161 (F. 0.), Shyamkant v. 
Rambhajan. 


because the only two conditions left in tlio 
clause would be that the tenant should pay 
the rent and observe the conditions of the 
tenancy. It would prevent the landlord ab¬ 
solutely from recovering the premises for any 
reason whatsoever, e.g. even if the building 
was liable to fall down. I think therefore that 
this construction is unsound. If cl (8) is thus 
invalid, els. (9) and (12) which are based on the 
validity of cl. (8) are ineffective. The result, 
therefore, is that the appellant can get no 
relief in this litigation. Respondent 1 contend¬ 
ed that if the proviso was held severable from 
the clause, the clause itself and the whole 
Order were ultra vires. In view of our con- 
elusion, it is not necessary to decide this point. 
However, as the question was very fully 
argued I shall set out the arguments and 
briefly record my views in respect of the 
same. 

The contention that the Order was ultra 
vires started with an attack on the validity 
of the Defence of India Act. On behalf of 
respondent 1 it was contended that because 
the Defence of India Act altered the Transfer 
of Property Act and the Contract Act and 
interfered with the jurisdiction of the High 
Court, the same was ultra vires. Further 
S. 2 (l), Defence of India Act, was ultra 
vires because it was vague, indefinite and out¬ 
side the legislative ambit of the Central Legis¬ 
lature. It was contended that delegation of 
legislative powers was not permitted by the 
Government of India Act, 1935. It was point¬ 
ed out that by Fart 5, Constitution Act, 
the legislative powers were distributed be¬ 
tween the Federal Government and the Pro¬ 
vincial Governments and Sch. 7 divided the 
subjects into three lists. They prescribed 
separate legislative subjects for the Federal 
and the Provincial Governments, and the third 
list was in respect of the concurrent juris¬ 
diction of those bodies to legislate. Under 
S. 102 , Constitution Act, on the proclamation 
of an emergency by the Governor-General, it 
became open to the Federal Legislature to 
legislate in respect of the subjects which were 
according to Sch. 7 within the exclusive power 
of the Provincial Government. Apart from 
that method, there w’as no other way by which 
a law could be passed under the Constitution 
Act. In respect of the subjects not covered by 
Sch. 7 the Governor-General had iwwer to 
pass laws under s. 104. It was, therefore, 
urged that S. 2 (4) (b) and S. 2 (5), Defence 
of India Act only permitted the delegation of 
executive powers, and inasmuch as the Order 
had the effect of an Act of legislation, the 
Provincial Government could not make such 
law. It was contended that s. 2 (l), Defence 
of India Act, conferred unlimited powers of 
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legislation on the Central Government and 
therefore the Central Legislature had abdi¬ 
cated its functions and effaced itself. Turn- 
ing to the words of S. 2 (i) it was pointed out 
that the words “as appear to it to he neces¬ 
sary or expedient’’ are held in 1917 A. C. 260^^* 
as giving to the authority an absolute discre¬ 
tion, and therefore the Central Legislature 
had eff’aced itself in favour of the Central 
Government for making laws. Out of the five 
objects mentioned in s. 2 (l), Defence of India 
Act, four objects are not mentioned in the 
same terms in Sch. 7 and therefore those four 
objects were outside the legislative powers of 
the Central Legislature itself. It was contend¬ 
ed that if a rule was framed generally, with¬ 
out reference to one of the iparticular objects 
mentioned in Sch. 7, it was not proper to con¬ 
sider that the rule was framed for one of the 
objects specially mentioned and hold the same 
valid. In 1943 F. C. R. 96^® the validity of 
Ordinance 2 of 1942 issued by the Governor- 
General came to be questioned before the 
Calcutta High Court. The observations of the 
majority of the Judges of the Federal Court 
in respect of the i^wer of delegation were 
strongly relied upon by respondent 1 . The 
whole discussion had proceeded on the state¬ 
ment of the Advocate-General of India in the 

following terms (p. 126): 

“The true distmction is between the delegation of 
TOwer to make the law, which necessarily involves a 
discretion as to what it shall be, and conferring 
authority or discretion as to its execution, to beexer- 
cised under and in pursuance of the law. The first 
cannot be done; to the latter no valid objection can 
be made.” 

The learned Judges further relied on the fol¬ 
lowing observations of Hughes C. J. of the 
United States in 293 U. S. 388^^ at p. 421 
(page 130): 

. . .the legislative provision which was then 
assailed as amounting to an improper delegation of 
powers to the President was defective in that it did 
not 'state whether or in what circumstances or under 
what conditions the President is to prohibit the trans¬ 
portation of the amount of petroleum or petroleum 
products produced in excess of tbeState’spermission. 
It establishes no criterion to govern the President’s 
course. It does not require any finding by the Presi- 
dent as a condition of his action. The Congress thus 
declares no policy as to the transportation of the 
excess production. It gives to the President an on- 
limited authority to determine the policy and to lay 
down the prohibition or not to lay it down, as he 
may see fit . . . The Congress left the matter to the 
President without standard or rule, to be dealt with 
as be pleased. 

The Congress is not permitted to abdicate, or to 
transfer to others, the essential legislative functions 
with which it is vested. Undoubtedly, legislation 

35. (1917) 1917 A. 0. 260, Rex v. HaUiday. 

36. (’48) 30 A. I. R. 1943 F. C. 36: I.L.R. (1943) 

Kar. F. C. 48: I.L.R. (1943) 2 Cal. 1: 208 I.C. 564: 

1943 F. C. R. 96 (F. C.), Emperor v. Benoati Lall 

Sarma. 

37. 293 U. S. 888, Panama Refining Co. v. Byan. 


must often be adapted to complex conditions in¬ 
volving a host of details with which the national 
legislature cannot deal directly. The Constitution has 
never been regarded as denying to the Congress the 
necessary resources of flexibility and practicability, 
which will enable it to perform its function in laying 
down policies and establishing standards, while leav¬ 
ing to selected instrumentalities the making of sub¬ 
ordinate rules within prescribed limits and the 
determination of facts to which the policy as declared 
by the legislature is to apply.’’ 

In the judgment the majority of Judges ob¬ 
served that two important results flowed from 
the character of the British Constitution : (l) 
That on accomit of the absolute sovereignty of 
the Parliament, no question of the constitu¬ 
tional invalidity of any parliamentary enact¬ 
ment can ever be raised in a Court of law; 

and (2) that on account of the intimate contact 

and close co-operation between Parliament and 
j\Ijnistry and the doctrine of the responsibility 
of the Ministers to Parliament, the objection 
as to the propriety of delegating legislative 
functions to the executive government had 
never been strong in recent times. They fur¬ 
ther observed (p. 133) : 

“It need scarcely be pointed out that in both these 
respects, the constitutional position in India ap¬ 
proximates more closely to the American model than 
to the English model.” 

In support of the contention that the Defence 
of India Act is ultra vires counsel fuither 
relied on (1919) A. C. 935*^ and the statement 
in Halsbury’s Laws of England (Hailsham 
Edition), vol. 26, Art. 573, viz. “Powers must 
be strictly pursued and not exceeded or exer¬ 
cised arbitrarily or delegated.” On 3rd Septem¬ 
ber 1939, a proclamation was issued by the 
Governor-General declaring an emergency 
under s. 102, Constitution Act. On the same 
day the Defence of India Ordinance was issued 
under s. 72 of the previous Government of 
India Act, which has still continued in force. 
Under S. 2 of that Ordinance certain rules 
were also published at the same time. On 29 fch 
September 1939, the Defence of India Act was 
passed and by S. 21 of that Act the Defence 
of India Ordinance of 1939 was repealed. It 
was further inter alia provided that the rules 
made under the said Ordinance shall be deemed 
to have been made under the said Act as if 
the said Act had commenced on 3rd Septem¬ 
ber 1939. 

In the present case we are concerned only 
with the validity of S. 2, Defence of India 
Act. The first material question is whether 
this point has been decided by the Federal 
Court. If so, that decision is binding on this 
Court. In 46 Bom. L. R. 22* the Federal Court 
dealt with the contention that R. 26, Defence 
of India Rules was ultra vires, the same being 
outside the rule-making powers conferred by 
S. 2 (2) (s). Defence of India Act. Sir Maurice 
Gwyer C. J. considered the scope of S. 2. The 
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contention that legislation purporting to be 
with respect to defence of India as such was 
ultra ^'l^es the Central Legislature was nega. 
tived, because it was considered to be one of 
the objects mentioned in s. 9, and it was not 
necessary to point out to any particular item 
with the same woixis in the lists annexed to 
the seventh schedule. The learned Chief Jus¬ 
tice observed as follows (p. 48 ): 

"The power conferred on'tbeCentral Govemmentby 
S. 2 (2) (x) of the Act [we leave aside for the moment 
the more general powers in sub-s. (1)] is to make 
rules providing for the apprehension and detention 
in custody of any person reasonably suspected of 
being of hostile origin. . 

This shows that the Court did not directly 
pronounce on the validity of the Defence of 
India Act, S. 2 (l), but considered the validity 
of sub-s. (2) and the rule framed under cl. (x) 
of that sub-section. It must be noticed that the 
rule-making power is contained in sub-s. (l) 
and not in sub-s. ( 2 ) of S. 2. Sub-s. ( 2 ) says 
without prejudice to the . . . powers.” These 
words clearly show that sub-s. (2) parti¬ 
cularised the subjects on which rules may be 
framed. The authority to make nUes is to be 
found in sub-s. (l) only. The opening words 
of sub-s. (3) also support this contention. The 
X)Oint has been set at rest by the judgment of 
the Federal Court in 1944 f. c. r. i.® That 
was an appeal from a decision of the Calcutta 
High Court. Khundkar J. had read the judg¬ 
ment in 46 Bom. L. R. 22* mentioned above as 
stating that the rules were made by reason of 
the powers conferred by S. 2 (2) (x). At p. 26 
it is observed as follows : 


We may observe in dealing with this part of the 
case that Khundkar J. saya in bis judgment that 
B. 26 is a rule under para, (x) of sub-s. (2) of S.2Cof the 
Defence of India Act] and the Federal Court has so 
held, and that it is not a rule under sub-s. (1) of 
S. 2. . . These observations of the learned Judge are 
with due respect based upon a misreading of the 
judgment of this Court in 46 Bom. L. R. 22.^ It 
would not be correct to say that S. 2, Defence of 
India Act, confers two kinds of rule-making powers, 
one under the first sub-section and the other under 
the second sub-section. The rule-making power is 
conferred under the first sub-section and all that the 
second sub-section does is to set out the conditions 
^der which rules in respect of the particular sub¬ 
ject-matters enumerated in its paragraphs may be 
made in the exercise of powers conferred under the 
first sub-section. Any other view would lead to the 
anomaly that on the subjects enumerated in the 
paragraphs of sub-s. (2) there might be two sets of 
rules, one conferring unconditional and unlimited 
^7 virtue of being framed under sub-s. (1) 
ana the other being subject to restrictions and limi- 
tations m conformity with conditions and restric¬ 
tions prescribed by snb-s. (2), a state of affairs the 
contemplation of which conld not possibly be attri¬ 
buted to the L^islature.*' 


It therefore appears to me that the Federal 
Court has decided that s. 2 , Defence of India 
Act, is not ultra vires the Central Legislature. 
If the question were open for consideration, 


in my opinion, S. 2 is not ultra vires the 
Central Legislature. The fundamental basis 
of the whole argument is that the Central 
Legislature being a subordinate Legislature, 
unlike Parliament, has limited powers of legis¬ 
lation and therefore the same could not be 
delegated. This contention is not justified by 
the authorities. So far back as 1878 in (1S78) 
3 A. C. 889^ the ix)wer of the Indian Legisla¬ 
ture came to be considered. In delivering 
judgment the Court stated as follows (p. 90l); 

"But their Lordships aro of opinion that the 
doctrine of the majority of the Court is erroneous, 
and that it rests upon a mistaken view of the powers 
of the Indian Legislature, and indeed of the nature 
and principles of legislation. The Indian Legislature 
has powers expressly limited by the Acts of the 
Imperial Parliament which created it, and it can, of 
course, do nothing beyond the limits which circum- 
scribe these powers. But, when acting within those 
limits, it is not in any sense an agent or delegate of 
the Imi>erial Parliament, but has, and was intended 
to have, plenary powere of legislation, as large, and 
of the same nature, ns those of Parliament itself. 
The established Courts of Justice, when a question 
arises whether the prescribed limits have been ex- 
ceded, must of necessity determine that question ; 
and the only way in which they can properly do so, 
is by looking to the terms of the instrument by 
which, affirmatively, the legislative powers were 
created, and by which, negatively, they are restric¬ 
ted. If what has been done is legislation, within the 
general scope of the affirmative words which give the 
power, and if it violates no express condition or 
restriction by which that power is limited ... it is 
not for any Court of Justice to inquire further, or to 
enlarge constructively those conditions and restric¬ 
tions." 

In a later passage it was observed as follows 
(page 906): 

“Where plenary powers of legislation exist as to 
particular subjects, whether in an imperial or a pro¬ 
vincial Legislature, they may (in their Lordships’ 
judgment) be well exercised, either absolutely or con¬ 
ditionally. Legislation, conditional on the use of 
particular powers, or on the exercise of a limited 
discretion, entrusted by the Legislature to persons 
in whom it places confidence, is not an uncommon 
thing; and, in many circumstances, it may be highly 
convenient. The British Statute Book abounds 
with examples of it: and it cannot be supposed 
that the Imperial Parliament did not, when consti¬ 
tuting the Indian Legislature, contemplate this kind 
of conditional legislation as within the scope of the 
legislative powers which it from time to time con¬ 
ferred. It certainly used no words to exclude it." 

Similar observations are also found in (1883) 

9 A. C. 117^^ at p. 132, (1885) 10 A. C. 282'*® at 
p. 285, (1933) A. C. 156*® and (1938) A. G. 708.'“ 
The same view is token by the Ck)urts in 
Canada : see 67 S. C. R. 150*- and (1943) i 

38. (1883) 9 A. C. 117, Hodge v. The Queen. 

39. (1885) 10 A.C. 282, Powell v, Appollo Candle Co. 

40. (’33) 20 A. I. R. 1933 P. C. 16 : 1933 A.C. 156, 
Croft V. Danphy. 

41. (’39) 26 A.I.R. 1939 P. C. 36 : 1938 A. C. 708, 
Shannon v. Lower Mainland Dairy Products Board. 

42. 57 S. C. E. 150, In re George Edwin Grey. 
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s. C. E. 1.^ In (1920) 3G T. E. R. 4G9** the 
question ot limitation on the powers of legis¬ 
lation came to be considered in respect of the 
regulation framed by the King-in-Council 
under the Defence of Realm Act, 1914. There 
it was observed as follows (page 475) : 

■What are the boundaries or limits of this legisla- 
live territory thus assigned to the King-in-Council? 
They must continue only during the continuance of 
the present war. (2) They must be exercised honestly 
with the intention of securing the public safety and 
defence of the realm." 

It was also held that the Court can inquire 
into the validity if it could not in any rea¬ 
sonable way aid in securing public safety and 
the defence of the realm. (1917) A. C. 2G0^® at 
p. 272, (1941) 2 K. B. 306^^ at p. 317 and (1942) 
A. C. 20G- at p. 21G affirm the same position. 
These authorities clearly show that the Cen¬ 
tral Legislature having plenary powders, within 
the limits prescribed by the Constitution Act, 
has authority to empower the Central Govern- 
ment to make rules, and such action is not 
considered invalid. They further show that 
the contention urged on behalf of respon¬ 
dent 1 that there can be no delegation or de¬ 
volution of legislative powers is unsound. The 
only restriction on such xx)wers is that the 
Legislature cannot entirely efface itself. In 
that connexion a careful examination of S. 2, 
Defence of India Act, shows that the Central 
Legislature has not done so. The Defence of 
India Act has prescribed five purposes in 
S. 2 (l) and put further limitations on the 
ix)wers of the (Central Government by the w’ords 
“as appear to it to be necessary or expedient 
for securing one of the said purposes." By the 
fact that aU those rules are operative for the 
duration of the w'ar and six months thereafter, 
a further limit is put on the powers of the 
Central Government. The question whether 
the rules framed by the Central Government 
are ■within the scoi)e of the section is further 
capable of being examined by the Courts, and 
if on the face of it any rule is found as not 
falling clearly within the purview of any of 
the five objects mentioned, it is Bable to be 
held invalid. It has further been held that the 
five purposes mentioned in S. 2 (l) have to be 
i-ead with Sch. 7 and so long as the rules fall 
under any of those heads, they were valid 
and not outside the powers of the Central 
Legislature. A similar view of S. 2 was taken 

43. (1943) 1 S. C. B. 1. In the matter of a reference 
as to the validity of an Order of the Controller of 
Chemicals. 

44. (1920) 36 T. E. R. 469, Hudson Bay Co. v. 
Mackay 

45. (1941) 2 K. B. 306 : (1941) 2 All E. B. 677, Rex 
V. Comptroller General of Patents; Bayer Products 
Ltd., Ex Parte. 


by the Allahabad High Court in I. E. R. (1941) 
AEE. 617*® and by a Full Bench of the Lahore 
High <[burt very recently in A. I. R. 1944 
Lah. 33.® 

(1919) A. C. 935^^ on which counsel for 
re3ix)ndent 1, relied does not support his 
contention. In that case the Legislative 
Assembly of Manitoba passed the Act which 
compelled the Lieut, (^vernor to submit a 
proposed law to a body of voters, totally dis¬ 
tinct from the Legislature of which the Leiut. 
Governor was the constitutional head, and 
rendered him powerless to prevent it from 
being law, if approved by those voters. It was 
obvious that such an Act created a new legis¬ 
lative body which would completely override 
the existing legislative body and negative the 
power of assent conferred by the Constitution 
Act on the Lieut. Governor as representing 
the King. It is clear that the creation of such 
a Legislature would be outside the Constitu- 
tion Act itself, and therefore, the Act passed 
by such a body would be ultra vires. The ob¬ 
servations in 1943 P. C. R- 96®® have to be read in 
the light of the facts of Ahat case. It should be 
first noticed that the question before the 
Federal Court was the validity of certain sec- 
tions of an Ordinance. The powers of the 
Governor-General for issuing an Ordinance 
for six months in an emergency were conten¬ 
ded to be different from those of Central 
Legislature, although the effect of the Ordi¬ 
nance was the same as that of an Act. This 
point is clearly noticed by the Court at p. 93 
of the report. It was considered that those 
factors may not make the observations about 
the plenary powers of legislation of the Cen¬ 
tral Government applicable to such Ordinance. 
The Court expressed its view only in respect 
of Ss. 5, 10 and 16 which created Special 
Judges, Special Magistrates and Summary 
Courts. It was noticed that in respect of an 
individual, or a group, or classes of cases 
those sections ijermitt^ an executive officer 
to repeal the provisions of the Criminal Pro¬ 
cedure Code, w’hich the Ordinance did not in 
terms empower anyone to do. The crux of the 
judgment of the Federal Court in that case is 
found in the following statement at page 139 
of the report : 

‘‘In the present case, it is impossible to deny that 
the Ordinance making authority has wholly evaded 
the responsibility of laying down any rules or condi¬ 
tions or even enunciating the policy with reference 
to which cases are to be assigned to the ordinary 
criminal courts and to the Special Courts respectively 
and left the whole matter to the unguided and un¬ 
controlled action of the executive authorities. This 
is not a criticism of the policy of the law — as coun¬ 
sel for the Crown would make it appear—but a com¬ 
plaint that the law has laid down no policy Qg 

46. (’41) 28 A.I.R. 1941 AU. 921 :1.E.B. (1941) All. 

617 : 196 I. C. 295, Emperor v, Meer Singh. 
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principle to guide and control the exercise of the un- 
defined powers entrusted to the executive authorities 
by Ss. 5,10 and 16 of the Ordinance.” 

It should be noticed that this was not a case 
under the Defence of India Act. The whole 
basis of this judgment was the above-quoted 
admission m^e by the Advocate-General of 
India. The statement that the American con¬ 
stitution is more akin to the Indian constitu¬ 
tion does not appear to be free from doubt. 
According to the American constitution there 
are three distinct bodies whose functions are 
defined by the constitution. They are, first, 
the Senate and the House of Representatives; 
and secondly, the President as representing 
the executive authority, and lastly, the Courts. 
The functions of each of these are in water¬ 
tight compartments according to the constitu¬ 
tion, and there is no scope for any of these 
entities asking the other to perform its func¬ 
tions or duties. In (1907) A. C. 81*^ the Privy 
Council in dealing with the constitution of 
Australia had occasion to consider the effect 
of cases decided by the States of American 
Union. Their Lordships observed as follows 
<page 98): 

“Bol, as Griffith G. J. himself points out, 'we are 
not .... bound by the decisions of the Supreme 
Court of the United States,’ though .... those deci¬ 
sions may be regarded as ‘a most welcome aid and 
assistance’ in any analogous case. But here the an¬ 
alogy fails in the very matter which is under debate. 
Ko state of the Australian Commonwealth has the 
power of independent legislation possessed by the 
States of the American Union. Every Act of the 
Victorian Council and Assembly requires the assent 
of the Crown, but when it is assented to, it becomes 
an Act of Parliament as much as any Imperial Act, 
though the elements by which it is authorized are 
difierent. If, indeed, it were repugnant to the provi¬ 
sions of any Act of Parliament extending to the 
Colony, it might be inoperative to the extent of its 
repugnancy .... but, with this exception, no autho¬ 
rity exists by which its validity can be questioned or 
impeached. The American Union, on the other hand 
has erected n tribunal which possesses jurisdiction to 
annul a statute upon the ground that it is unconsti¬ 
tutional. But in the British Constitution, though 
sometimes the phrase ‘unconstitutional’ is used to 
describe a statute which, though within the legal 
power of the Legislature to enact, is contrary to the 
tone and spirit of our institutions, and to condemn 
the statesmanship which has advised the enactment 
of such a taw, still notwithstanding such condemna¬ 
tion, the statute in question is the law and must be 
obeyed. It is obvious that there is no such analogy 
between the two systems of jurisprudence as the 
learned Chief Justice suggests.” 

In the footnote at page 88 reference is made 
to the address of the late Field J. of the 
Supreme Court of United States on the celeb¬ 
ration of its centenary as follows (p. 88 f. n.): 

"The power of the Court to pass upon the confor¬ 
mity with the Constitution of an Act of Congress, or 
of a State, and thus to declare its validity or invali¬ 
dity, or limit its application, follows from the nature 
of the Constitution itself, as the supreme law of the 
land, the separation of the three departments 

47. (1907) 1907 A. C. 81, Webb v. Outrim. 


of government into legislative, executive and judicial 
.... each iudependent in its sphere, and the speci¬ 
fic restraint upon the exercise of legislative power 
contained in that instrament . . . .” 

In Cooley’s American Constitution, (sth Edn.), 
Vol. 1. Chap. 5, at pp. 173 to 176 and 224 to 
229. this aspect is emphasized. In 1944 p. c. R. 
61*® the Federal (^urt has noticed this differ¬ 
ence in the two constitutions at several places. 
The Canadian and Australian constitutions 
are held by the Judicial Committee of the 
Privy Council to be more similar to the Cen¬ 
tral Legislature in India, and I think decisions 
relating to those constitutions may bo more 
usefully followed. 

It seems to me therefore that S. 2, Defence 
of India Act, is not ultra vires. The Central 
Legislature has not effaced itself or abdicated 
its functions in favour of the Central Govern, 
ment. The power of the Central Legislature 
to recall and repeal any of the provisions still 
exists, and if it considers that the powers are 
abused in certain respects by the Central or 
Provincial Government, the remedy is still in 
the hands of the Central Legislature, but not 
of Courts. The argument that the jurisdiction 
of the High Court may be interfered with by 
the Central Legislature or by a rule framed 
by that Legislature has no substance because 
under several items in the Sch. 7, the Central 
and the Provincial Legislature have power to 
interfere in that way. Rule 81 was framed by 
the Central Government and by virtue of 
S. 2 (3) the Provincial Government is em- 
powered to make an Order under that rule. 
In matters dealing with the construction of 
such Act the following observation of the Judi¬ 
cial Committee of the Privy Council in (1881) 

7 A. C. 96*® may be usefully noted (p. 109) : 

”. . . . In performing this difficult duty, (of deter¬ 
mining such questions) it will be a wise course for 
those on whom it is thrown, to decide each case 
which arises as best they can, without entering more 
largely upon an interpretation of the statute than is 
necessary for the decision of the particular question 
in hand.” 

It is sufficient to note that the opening words 
of E. 81 further limit the powers as the words 
“public safety and maintenance of public 
order” are omitted out of the purposes men- 
tioned in S. 2 , Defence of India Act. It may 
be contended that the words “unreasonable 
eviction of tenants and sub-tenants” are wide 
and do not lay down any principle on which 
the Provincial Government may frame rules. 
Against that it should be noted that these 
words form part of a clause in a sub-rule which 

48. (’44) 31 A. I. Bri944 F. C. 1 : 23 Pat. 159 : 

I. L. B. (1944) Nag. 300: I. L. R. (1944) Kar. F. C. 

8 : 1944 F. C. R. 61 ; 2111. C. 556 (F. C.). Piare 
Dusadh v. Emperor. 

49. (1881) 7 A. C. 96, Citizens Insurance Company 
of Canada v. Parsons. 
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opens with the words “for regulating and sub¬ 
letting . . . The sub-rule therefore clearly 
indicates the subject on which the Order has 
to be made. Rule 01 (2) (bb), with which we 
are directly concerned in this case, thus appe¬ 
ars to be within S. 2 (i), Defence of India Act, 
and Items S and 10 of List 3 of sch. 7, Con- 
stitution Act. This i)oint was not fully argued 
and, therefore, I do not proiX)se to say any¬ 
thing more on it. In my opinion the conten- 
tion that the whole Order is ultra vires is 
unsound. The object of the Order is covered 
by one of the i^urposes mentioned in the first 
part of Rule 81 (2) and the express words of 
cl. (bb) of that sub-rule. It is also well w'ithin 
the wording of section 2 (i), Defence of India 
Act and sch. 7 of Constitution Act. 

Divatia J.—I concur. The resj^ective cases 
of the parties appearing in this api^eal can be 
briefly summarised thus: The appellant’s case 
is that the proviso to cl. (8), Rent Restriction 
Order is ultra vires but its validity does not 
affect the rest of the clause as it is severable 
from it. Respondent I’s case is that the pro. 
viso is not invalid, but if it is so, it cannot be 
severed from the rest of the clause and there¬ 
fore the whole clause is invalid. In case it is 
held that the proviso is invalid, it is contended 
in the alteraative that the whole Rent Res¬ 
triction Order, R. 81 (l) (bb), Defence of India 
Rules, under which it is made, and even S. 2, 
Defence of India Act, under which the rule is 
made, are all ultra vires, with the result that 
the ordinary law of landlord and tenant would 
apply. Mr. Setalvad for the Goverament of 
India maintains that s. 2 , Defence of India 
Act, and R.si (2) (bb) are valid and he is not 
concerned with the validity or otherwise of 
the Rent Restriction Order issued by the Pro¬ 
vincial Government. The Advocate-General 
representing the Bombay Government main¬ 
tains that all the enactments mentioned above 
are valid, and that if the proviso to cl. (8) is 
invalid, it does not affect the validity of the 
rest of the clause. 

As wo have come to the conclusion that the 
proviso to cl. (8) is ultra vires and that as it can. 
not be severed from the rest of the clause, the 
whole clause is ultra vires, independently of 
the validity or otherwise of R.81 (2) (bb) and 
S. 2 ( 1 ), Defence of India Act, 1939, it would 
not be necessary to decide whether the last 
mentioned two provisions are invalid, but in 
deference to the learned and elaborate argu¬ 
ments addressed to us, I may express my 
concurrence with the reasons given by the 
learned Chief Justice and Kania J. for holding 
the view that they are valid. I therefore pro- 
pose to confine my judgment to the reasons 
for holding that cl. (8) and consequently els. (9) 
and 12 , Rent Restriction Order, to the extent 


that they are consequential on cl. (8) are ultra 
vires. 

It is common ground that cl. (8) alters the 
provisions of the Transfer of Property Act, 
1882 , relating to the rights and obligations of 
landlords and tenants as also the judicial pro¬ 
cedure for enforcing them. The substantive 
l)art of the clause leaves it to the civil Court 
in which the suit is instituted to decide whe¬ 
ther the landlord is entitled to recover posses¬ 
sion of his premises on the ground that the 
tenant has not paid the full standard rent due 
from him or that he has failed to perform the 
other conditions of tenancy. The proviso, how- 
ever not only alters the law but invests the 
Controller appointed under the Rent Restric¬ 
tion Order with the authority to decide cer¬ 
tain matters mentioned in it and to give a 
certificate if he decides any of them in the 
landlord's favour. This certificate, subject to 
any decision by the Collector on appeal 
against it, is final in the sense that if it is pro- 
duced in the Court where the suit is i^ending, 
it must accept it and pass a decree in the 
landlord’s favour without any further evidence 
even though the tenant has not committed 
any breach of the conditions of tenancy. 
It is apparent that but for the investment of 
this power in the Controller, it was the civil 
Court’s function and obligation to decide judi- 
cially all those matters in the suit pending 
before it because they pertained to the juris- 
diction of the Court to administer the law for 
the time being in force, viz., the Transfer of 
Property Act. The Controller is thus em- 
lowered under the i^roviso to decide finally 
legal matters in a non-judicial manner which 
would have been, but for the proviso, decided 
judicially by the Court. The Controller is an 
officer appointed under S. 2 (5), Defence of 
India Act, and he discharges by delegation the 
pow’er conferred on the Provincial Govern- 
ment by the Central Government. These 
powers can, in my opinion, be only adminis¬ 
trative or at the most quasi-judicial in their 
nature: (1943) 1 ALL. E. R. 652.’' He is not a 
tribunal of the nature created under chap. 3, 
Defence of India Act. It has under s, 12 all the 
lowers of a Court of Session and its decisions 
are appealable to the High Court. It is a sub- 
stitute for ordinary criminal Courts and it 
judicially administers the whole law govern- 
ing the trial before it. Its creation os a substi¬ 
tute Court is made under the express provisions 
of chap. 8 and because of it the jurisdiction of 
the ordinary Courts is ousted by the terms of 
S. 14 of the Act. The Controller however is not 
a judicial authority and the proceedings before 
him are not governed by the Civil Procedure 
Code. He is appointed by the Provincial Gov¬ 
ernment imder its power to provide by order 
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for relating the letting and sub-letting of 
any accommodation and in particular for pre¬ 
venting the unreasonable eviction of tenants 
and sub-tenants from such accommodation. 
It is not disputed that the Provincial Govern¬ 
ment can, under s. 3, make any provision in 
such an order which may be inconsistent with 
any enactment. In other words, it would be 
open to the Provincial Government to alter 
the provisions of an Act of Legislature for 
^at particular purpose, but the alteration of 
law authorized by s. 3 is quite dififerent from 
the taking away of the jurisdiction of a civil 
Court to administer the ordinary as well as 
the altered law. Such ouster of jurisdiction 
can take place only as provided in s. 14 of the 
Act, viz., by an express provision by or under 
the Act. The Act itself does not expressly ex¬ 
clude the jurisdiction of the civU Courts adju¬ 
dicating upon all questions arising in a suit. 
I do not feel quite certain whether the Legis¬ 
lature intended that such an express provision 
could be made under the Defence of India 
Rules, or in any case, by the Provincial Gov¬ 
ernment under an order promulgated under 
the said rules, but even if it could be made, in 
my opinion, no such express provision has 
been made in the Order, and so long as the 
jurisdiction is not thus expressly taken away 
by the appropriate authority, the appointment 
of a Controller to perform the Court’s func- 
tion would be ultra vires. Such appropriate 
authority would, in the first instance, be the 
Central Legislature and probably the Cenkal 
Government under the powers given under 
the Act. But the Provincial Government under 
the powei-s derived from the rules and not 
from the Act cannot, in my opinion, deprive 
the Courts of their jurisdiction to administer 
the law for the time being in force without 
the express sanction of the Legislature. I 
doubt very much whether the word "under” 
in S. 14 includes the Order promulgated not 
directly under the Act but by a Provincial 
Government under the rules framed under the 
Act. If the word "under’* goes fixrther than 
the rules under the Act, I do not see why an 
officer or authority who exercises the power 
conferred by a Provincial Government under 
S.2(6)of the Act may not as well issue an 
order ousting the jurisdiction of the Courts, 
ihat could baldly have been the intention of 
e L^islature as such officer exercises only 

administrative functions. 

The general principle that express words 
are neceasaiy to empower a derivative autho- 
nty to oust the jurisdiction of the Court is well 
established, and a recent decision of the House 
of Lords in (1937) A. o. affirms that prin- 
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ciple on facto which have some resoniblanco 
to thop m the present case. In that case the 
Wheat Commission was empowered to make 
by-la^^ for giving effect to the provisions of 
the Wheat Act providing, among other things, 
for the final determination of disputes arising 
w to such matters as may be specified in the 
by-laws. A by-law provided, among other 
things, that a dispute os to whether any sub- 
stance is flour should be referred to arbitra¬ 
tion and the Arbitration Act shall not apply. 
It was held that the by-law was ultra vires 
becauM in absence of a power to oust the 
jurisdiction of Court granted by express words, 
the authority making the by-law cannot take 
away the jurisdiction by enacting that the 
AibitrOition Act shall not apply. Similarly^ in 
(l920) 1 K. B. 829,®^ where the question was 
whether a regulation in the Defence of the 
Realm Regulations was ultra vires as it pro¬ 
vided that no person shall take any proceed- 
iugs for ejectment of certain tenants without 
the consent of the Minister of Munitions, it 
was held that it was ultra vires because the 
regulation as framed forbade the owner ac¬ 
cess to ail legal tribunals in regard to that 
matter and that the regulation might have 
been good if it left the question to be decided 
by a Court of law. The learned Advocate- 
General relied on a decision of their Lord- 
ships of the Privy Council in 67 i. a. 222.“ 
But there the question was whether the sub¬ 
ject s right to approach the civil Court to en¬ 
tertain a challenge on the merits of a decision 
under Ss. 188 and 191, Sea Customs Act, 1878 , 
was excluded by the declared finality of the 
decision of the Assistant Collector and appeals 
therefrom. In the present case, however, the 
challenge is against the Provincial Govern¬ 
ment’s authority under the Defence of India 
Act to appoint a Controller for deciding 
matters within the civil Court’s jurisdiction 
which cannot be taken away except by ex¬ 
press provisions made by an appropriate 
authority. 

I need not refer in detail to the other 
authorities relied on by the learned Advocate- 
General, because the tribunals there created 
were either administrative in their functions 
or were created as a part of a new and complete 
Code under express legislation. In the present 
case, the Controller is not a tribunal of that 
nature. If the proviso in cl. (8) is ultra vires, as I 
think it is, the rest of the clause is also ultra 
vires because they cannot be severed without 
frustrating the intention of the authority pro¬ 
mulgating the Rent Restriction Order. They 
must stand or fall together. I need only cite 
for that purpose the decision of the Federal 

SI. (1920) 1 K. B. 829, Chester v. Bateson. 
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Court in A.T.R. 1941 F.C. 47^^ where the point 
is fully discussed. If cl. (S) is ultra vires, 
els. (9) and (12) in so far as they relate to the 
Controller’s functions under cl. (8) must also 
be regarded as ultra vires. 

Per Curiam. — The appeal is dismissed. 
The appellant to vacate the premises on or 
before 6th July 1944, conditional on his pay¬ 
ing compensation for use and occupation at 
Rs. 650 a month from 1st March 1943 up to 
31st March 1944 within a fortnight. The appel- 
lant to pay compensation at the same rate at 
the end of each month till possession is given. 
No order of the costs of this appeal. The 
order of costs made by the trial Court in res¬ 
pect of the costs of the suit is confirmed. On 
the application of the appellant the Court has 
considered the question of granting a certifi- 
cate under s. 205, Constitution Act. The ap¬ 
plication to grant such certificate is rejected. 

R.K. Appeal dismissed. 

52. (’41) 28 A.I.R. 1941 F.C. 47 : I.L.R. (1941)Kar. 

F. C. 25 : 192 I. C. 225 (F. C.), Subramanyan v. 

Muttuswami. 
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Case No. 7, Third Criminal Sessions, 1944, Decided 
on 15tb August 1944. 

(a) Criminal P. C. (1898), Ss. 238 (2) and 299— 
Interpretation and effect of—Charge of murder 
includes minor charges under S. 304 or S. 324 
or S. 326, Penal Code — Charge of murder — 
Judge asking jury to return verdict, if they 
thought fit, of lesser offence with which accused 
was not specifically charged—Jury thinking case 
not to be one of murder — They are bound to 
return verdict about lesser offence (Obiter). 

Under S. 238 (2), when a person is charged with 
an ofience and facts ace proved which reduce it to 
a minor offence, he may be convicted of the minor 
ofience although he is not charged with it. The 
charge is framed before the evidence is led, and even 
during the course of the evidence, if the facts proved 
disclose a minor c^ence, the charge need not be 
altered or added. A charge of murder includes the 
minor charges under S. 304 or under S. 324 or 
S. 326, Penal Code : 20 Bom. 215 and (’42) 29 
A.I.R. 1942 Pat. 446, Bel. on. [P 111C2;P 112 C 1] 

Under S. 299, it is the duty of the jury, among 
other things, to decide which view of the facts is 
true and then to return the verdict which under 
such view ought, according to the direction of the 
Judge, to be returned. 'Where, therefore, the Judge 
asks the jury, in a charge of murder, to return a 
verdict, if they think fit, of a lesser offence with 
which the accused is not specifically charged but 
which is really included in the charge, the jury is 
bound to return a verdict about a lesser offence if 
they think that it is not a case of murder. Such a 
diristion by the Judge to the jury is not merely 
permissible but is obligatory under illust. (a) to S. 299 
iJ the evidence discloses facts which may reduce the 


gravity of the charged offence. Section 238 (2) is 
expressly enacted to do away with the necessity of 
including in the charge all minor offences which the 
evidence may ultimately establish, and when the 
Judge gives direction to the jury to consider whether 
a minor offence is established, they are bound, as 
stated in the illust. (a) to S. 299 to return the verdict 
according to the direction whether they do or do not 
agree with it : (’31) 18 A. I. R. 1931 Bora. 309, Not 
approved. [P 112 0 1] 

(b) Criminal P. C. (1898), Ss. 403 (1), 305 and 
308—Applicability of S. 403 (1)—Cases governed 
by Ss. 305 and 308 — S. 403 (1) does not apply 
(Obiter). 

Section 403 (1) does not apply to a charge hut to 
an offence. What it says is that a person convict^ 
or acquitted of an offence shall not be tried again 
for the same offence or any other offence on the 
same facts for which a different charge might have 
been made. If, therefore, the accused is acquitted of 
the offence of murder, he cannot be tried again for 
the same offence, but so long as he is not j^uitted 
by the Judge of the offence of culpable homicide not 
amounting to murder or grievous hurt on the same 
charge, there is nothing to prevent him from being 
tried before another jury for any of those minor 
offences if that is permissible by virtue of the provi¬ 
sions of Ss. 305 and 308. Another reason why S. 403 
does not apply to cases governed by Ss. 305 and 308 
is that when the Judge disagrees with a divided 
verdict and discharges the jury with the result that 
the accused is tried by another jury, he is not tried 
again within the meaning of that expression in 
S. 403, but be is tried in the course of the same trial 
before another jury. The accused has to be in custody 
or on bail till his case is heard by another jury and 
that means that bis trial has not ended. Section 
403 (1) on the other hand, would apply to “a person 
who has once been tried by a Court of competent 
jurisdiction for an offence and convicted or acquitted 
for such offence.” That means that the former trial 
is complete. In cases falling under Ss. 305 and 308, 
the accused is neither convicted nor acquitted of the 
offence when the jury is discharged. Section 403 
therefore does not apply to cases falling under 
Ss.305 and 308:(’14) 1 A.I.R. 1914 Cal. 901, Expl, 
and Rel. on; (’31) 18 A. I. B. 1931 Bom. 309 and 
(’43) 30 A. I. B. 1943 Mad. 737, Not approved. 

[P 112 C 1, 2] 

(c) Practice — Precedent — Single Judge of 
High Court if bound to follow decision of another 
single Judge of same High Court. 

The proper course for a single Judge is to follow 
the decision of another single Judge of the same 
High Court sitting as a Court of co-ordinate jurisdic¬ 
tion : (’27) 14 A. I. R. 1927 Bom. 542; 31 Bom. 105 
and (’43) 30 A.I.R. 1943 Bom. 141, Rel. on; (’21) » 
A.I.R. 1921 Cal. 169 and (’40) 27 A.I.R. 1940 Mad. 
356 (F.B.), Not foil. [P 113 C IJ 

(d) Criminal P. C. (1898), Ss. 403, 305 and 308 
—Jury trial — Accused charged with murder 
only—Judge directing jury to return verdict on 
charge of murder or culpable homicide not 
amounting to murder or grievous hurt Jury 
returning unanimous verdicts of not guilty on 
charge of murder and offence of culpable honU" 
cide and majority verdict of not guilty as to 
offence of grievous hurt—Trial by another ju^ 
as to offence of grievous hurt held barred by 
Section 403. 

The accused was put for trial before a Judge ® 
jury on a charge of murder only. In his charge 
the jury the Judge directed the jury to 
verdict on the charge of murder or even on the 
offence of culpable homicide not amounting 
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mi^er or grievous hurt. The jury brought in un. 
animoua verdicts of not guUty as to the ofiences of 
murder and culpable homicide not amounting to 
murfer and a divided verdict of not guUty by six 
against three as to the offence of grievous hurt. The 
Judge disagreed with that majority verdict of not 
guUty. The question was whether the accused could 
be tried by another jury under Ss. 305 and 308 for 
the offence of grievous hurt or whether such trial 
was barred by S. 403 (1). 

Seld that as there were no specific charges of the 
lesser offences, the jury were not bound to return a 
v^iot in respect of them unless they were of opi¬ 
nion that the accused was guUty of those offences, and 
therefore, the accused could not be tried for those 
offences by virtue of the bar created under S. 403. 
Accordingly, on the unanimous verdict of the jury 
the accused was entitled to be acquitted of the 
offence of murder with which he was charged and 
that order of acquittal must be deemed to include 
his acquittal for the offence of grievous hurt in spite 
of disagreement of the Judge with the majority 
verdict of ‘not guilty’ for that offence : (’31) 18 
A.I.R. 1931 Bom. 309, Foil., though considered as 
not correctly decided. [P 111 C 2; P 113 C 2] 

N. P. Engineer and V. O. Mobile _ 

_ ^ for the Crown. 

o. Bapt%sta — for the Defence. 

Jad^ment.—The accused in this case was 
put up for his trial under S. 302, Penal Code, 
1860 , for the offence of murder by intentionally 
causing the death of one Balwantsing. On 
account of the nature of the medical evidence 
as to the injuries on the deceased, I directed 
the jury that if they were of the opinion that 
the accused inflicted the injuries, it would be 
open to them to return a verdict of murder or 
of the lesser offences of culpable homicide not 
amounting to murder or even grievous hurt 
with or without a dangerous weapon. In fact, 

I directed them that the injuries would not, 
on the medical evidence, be regarded as sufih. 
cient in the ordinary course of nature to cause 
death as the prosecution counsel also conce. 
ded, but may be regarded such as to reduce 
the offence to culpable homicide not amounting 
to murder or grievous hurt, and in that case 
I specifically asked the jury to return a verdict 
on any of these two lesser offences. The jury 
brought in unanimous verdicts of not guilty as 
to the offences of murder and culpable homi¬ 
cide not amounting to murder and a divided 
verdict of not guilty by six against three as to 
the offence of grievous hurt. I disagreed with 
that majority verdict of not guilty and was of 
the opinion that the jury should be discharged 
under s. 805 {8), Criminal P. C., 1898, and that 
under 8. 808 the accused should be tried by 
another jury for the offence of grievous hurt. 

It IS, however, contended on behalf of the 
a<^us6d that I have no power to direct the 
trial for that offence before another jury as 
the accused has to be acquitted on the unani- 
mouB verdict of the jury on the only offence 
with which he was charged, viz. murder, and 
that acquittal bars another trial for any other 
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offence on the same facts under s 103 (i) 
Criminal P. C. Mr. Baptista for the accused 
relies for that argument on a decision of 
Mirza J. in 55 Bom. 520.^ That decision, being 
on similar facts, no doubt supports his con¬ 
tention. The two accused there were charged^ 
along with the offences of robbery with hurt 
and abetment thereof, with the offences of 
murder and abetment of murder respectively. 
Kemp J., who originally tried the accused, had 
charged the jury to return a verdict of culpable 
homicide not amounting to murder and abet¬ 
ment thereof if they were satisfied that the 
evidence established those lesser offences. The 
jury returned unanimous verdicts of not guilty 
of murder in favour of accused l and of abet¬ 
ment thereof in favour of accused 2, but were 
divided by five against four in respect of the 
lesser offences of culpable homicide not aiuount- 
ing to murder and abetment thereof as well as 
the other offences of robbery with hurt and 
abetment thereof. The learned Judge acquitted 
the accused of the offences of murder and 
abetment thereof, but discharged the jury as to 
the other offences for which they had retm-ned 
a divided verdict. 

The case then came for trial before Mirza J. 
and another jury, where the accused were 
charged with the offences of culpable homi. 
cide not amounting to murder and abetment 
thereof respectively as also with the other 
separate offences. A preliminary objection was 
taken for the accused that the trial for the 
offences of culpable homicide not amounting 
to murder and abetment thereof was not comt 
petent under S. 403 ( 1 ), Criminal P. C., in view 
of the acquittal for the offences of murder and 
abetment thereof. Mirza J. upheld that objec¬ 
tion on the ground that there being no specific 
charges of the lesser offences, the jury were 
not bound to return a verdict in respect of 
them unless they were of opinion that they 
were guilty of those offences, and that there¬ 
fore the accused cannot be tried for those 
offences by virtue of the bar created under 
S. 403. With great respect to the learned 
Judge, I fail to see how that result follows. 
The underlying assumptions are, firstly, that 
the jury is bound to return a verdict for the 
lesser offence only if that offence is specifical. 
ly charged, and, secondly, that such a charge 
might have been made under s. 236. In my 
opinion, these assumptions are unwarranted 
and against the provisions of Ss. 238 and 299, 
Criminal P. C., neither of which has been 
considered by the learned Judge. Under s. 238 
(2), when a person is charged with an offence 
and facts are proved which reduce it to a 
minor offence , he may be convicted of the 

1. (’31) 18 A. I.^. 1931 Bom. 309 ; 55 Bom. 520 : 

134 I. C. 1219, Emperor v. Abla Isak. 
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minor offence altbougb be is not charged with 
it. It has been held that a charge of murder 
includes the minor charges under S. 304 or 
under s. 324 or S. 326. Penal Code, 20 Bom. 
21o" and A.I.K. 1042 pat. 446.^ 

Then S. 290. Criminal P. C., provides that 
it is the duty of the jury, among other things, 
to decide which view of the facts is true and 
then to return the verdict which under such 
|View ought, according to the direction of the 
'Judge, to be returned. Where, therefore, the 
Judge asks the jury, in a charge of murder, 
!to return a verdict, if they think fit, of a 
ilesser offence with which the accused is not 
Ispecifically charged but which is reaUy in- 
Icluded in the charge, the jury is, in my opi- 
jnion, bound to return a verdict about a lesser 
^offence if they think that it is not a case of 
murder. Such a direction by the Judge to the 
jury is not merely permissible but is obli¬ 
gatory under lllust. (a) to S. 299 if the evi¬ 
dence discloses facts which may reduce the 
gravity of the charged offence. The charge is 
framed before the evidence is led and even 
during the course of the evidence, if the facts 
proved disclose a minor offence, the charge 
need not bo altered or added. Section 238 (2) 
is expressly enacted to do away with the 
necessity of including in the charge all minor 
offences which the evidence may ultimately 
'establish, and when the Judge gives direction 
|to the jury to consider whether a minor 
offence is established, they are bound, as 
stated in the said illustration, to return the 
verdict according to the direction whether 
they do or do not agree with it. Moreover, 
S. 403 (1) does not apply to a charge but to 
an offence. What it says is tlmt a person 
convicted or acquitted of an offence shall not 
be tried again for the same offence or any 
other offence on the same facts for which a 
different charge might have been made. If, 
therefore, the accused is acquitted of the 
offence of murder, he cannot be tried again 
for the same offence, but so long as he is not 
acquitted by the Judge of the offence of cul¬ 
pable homicide not amounting to murder or 
igrievous hurt on the same charge, there is 
!nothing to prevent him from being tried be¬ 
fore another jury for any of those minor 
offences if that is ijermissible by virtue of the 
jpi'ovisions of ss. 305 and 808. That brings me 
|to another reason why s. 403 does not apply 
|to cases governed by the latter two sections. 
When the Judge disagrees with a divided 
verdict and discharges the jury with the 
result that the accused is tried by another 

zT^COo) 20 Bom. 215, Queen-Empress v. Bevji 
Qovlndji. 

3. (*42) 29 A. I. B. 1942 Pat. 446: 21 Pat. 138:197 
I. C. 504, Janak Singh v. Emperor. 
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jury, he is not tried again within the mean, 
ing of that expression in S. 403, but he is tried 
in the course of the same trial before another 
jury. The accused has to be in custody or on 
bail till his case is heard by another jury 
and that means that his trial has not ended. 
Section 403 (l), on the other hand, would 
apply to “a i)erson who has once been tried 
by a Court of competent jurisdiction for an 
offence and convicted or acquitted of such 
offence.” That means that the former trial is 
complete. In cases falling under ss. 305 and 
308, the accused is neither convicted nor acquit-! 
ted of the offence when the jury is discharged. 

For all these reasons, I am of the opinion 
that s. 403 does not apply to cases falling 
under those two sections. That is also the view 
taken by Stephen J. in 41 Cal. 1072* where he 
says that when an accused is tried before a dif¬ 
ferent jury under S. 308, he is not being “tried 
again” within the meaning of S. 403, but the 
Court continues the trial before another jury. 
Incidentally. I may mention here that there 
is an obiter dictum in that case which at first 
sight might go against the view I have taken. 
In that case there was a charge under ss. 802 
as well as 304, i. e., murder and culpable 
homicide not amounting to murder, for caus¬ 
ing the death of the same person and the jury 
returned a unanimous verdict of acquittal 
under S. 302 and a divided verdict of five to 
four under S. 304. It was held that there was 
no bar under s. 403 for the retrial of the ac¬ 
cused for the offence under s. 304 because that 
offence was included in the charge and S. 403 
would not apply where a different charge was 
made at the trial and the jury disagreed with 
it. In giving his reasons the learned Judge in¬ 
cidentally observed (p. 1083): 

"If he had been charged with murder alone, no 
donbt a verdict of ‘not guilty’ would protect him 
from another trial for culpable homicide; and should 
be be acquitted of culpable homicide he will be pro¬ 
tected from trial for any offence involving hurt: but 
where a charge is made, the case falls outside the 
provisions of the law dealing with cases where it 
might have been made." 

This observation would be correct if it is 
meant to apply to a case where in absence of 
a direction by the Judge to give a verdict for 
a minor offence if they thought fit, the jury 
simply gave a verdict of “not guilty” of mur¬ 
der. In that cose, the accused cannot be tried 
again for a lesser offence after the trial for 
murder was complete. But it cannot apply 
where a divided verdict has been given on the 
minor offence and the Judge disagrees with it. 
In such a case, according to the learned 
Judge’s own reasoning in another part of h^ 
judgment, th e trial is not complete and 

4. (’14) 1 A. I. R. 1914 Cal. 901: 41 Cal. 1072; 24 

I. C. 340, Emperor v. Nirmal Kanta Roy. 
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S.403 (l) would not apply, I may observe here 
that the decision in 55 Bom. 520^ has been re 
^n% followed by a Single Judge of the 
Madras High Court in A. I. R. 1943 Mad. 737 ^ 
But the learned Judge there did not mean to 
lay down any principle but expressly confined 
his decision to the particular facts of that 
ease, which according to him brought the case 
under s. 236 and not s. 238, Criminal P, C. In 
my opinion even the facts of that case brought 
it under S. 238 and not S. 236, but even apart 
from that, he has not discussed the legal posi¬ 
tion as to the relation between Ss. 305 and 308 
on the one hand and S. 403 on the other. I do 

not regard that decision os an authority on 
any point. 

If the decision in 55 Bom. 52o' is correct, it 
must, I think, come to this that where after 
the unanimous verdict of “not guilty” of mur¬ 
der, the jury returns a majority verdict for a 
lesser offence, on the direction of the Judge, 
there is no question of his agreement or dis¬ 
agreement with that verdict because in any 
case it must prevail. Even if he disagrees with 
it, the case cannot go before another jury. 
Then again, in such a case, if the majority 
verdict for the lesser offence is “guilty” and 
if the Judge agrees with it, that must be car¬ 
ried out even though the accused was not 
specifically charged with the lesser offence, but 
if the majority verdict is “not guilty” and the 
Judge disagrees with it, nothing further can 
be done because the accused was not specifi- 
cally charged with the lesser offence. I do not 
think the Legislature contemplated such an 
absurd result. 

For the reasons stated above, the decision 
of Mirza J. in 55 Bom. 520^ is, in my judg. 
,ment, not correct, but Mr. Baptista has con. 
tended that I am bound by that decision as it 
;is of a Judge with co-ordinate jurisdiction. He 
reUes on the observations of Sir Amberson 
iMarten C. J. in 51 Bom. 855® that the proper 
:Course for a Single Judge is to follow the de. 
jCi^ion of another Single Judge of the same 
High Court without expressing, if he liked, 
any opinion of his own and leaving it to the 
^parties to appeal if they thought that that de. 
roision was wrong. That statement is to a cer. 
jto extent supported by the observation of 
loir Lawrence Jenkins 0. J. in 31 Bom. 105 .^ 

. .^^ntjdeoiaion in 45 Bom. L. R. 240.® Sir 

V 5 I it 383 ■ : 61 Bom. 855 : 
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John Beaumont C. J. has observed that a 
Judge ought generaUy to follow a decision of 
a Court of co-ordmate jurisdiction as to the 
construction of an Act of the Legislature but 
Judges are not entitled to legislate or to bind 
their successors to a construction of an Act 
which the language plainly does not justify 
On the other hand, the Calcutta and Madras 
High Courts have held that a Single Judge of a 
High Court is not bound on a question of law 
by the decision of another Single Judge of that 

Court: 48 Cal. 69® and I. L. R, (i940) Mad. 

454. ^ The English law as summarised in 
Halsbury's Laws of England (Hailsham Edi¬ 
tion, vol. XIX, page 256) is that ordinarily a 
Single Judge should follow the decision of ' 
another Single Judge of the same High Court 
leaving it to the Court of Appeal to say whe¬ 
ther or not that decision is wrong. I think 
therefore that I ought to follow the procedure 
which has been approved of by our Court and 
which is also in accordance with the English 
practice. Moreover, S. 41ia, which is recently 
added in the Criminal Procedure Code, by 
Act 26 of 1943, now provides for an appeal by 
the Provincial Government against an order 
of acquittal passed by the High Court in its 
original criminal jurisdiction. As a result on 
the unanimous verdict of the jury, the accused 
is entitled to be acquitted of the offence of 
murder with which he was charged and that 
order of acquittal must be deemed to include] 
his acquittal for the offence of grievous hui-t, 
in spite of my disagreement with the majo-j 
rity verdict of “not guilty” for that offence.; 

I accordingly direct that the accused be ac- 
quitted and discharged, leaving it to the Pro¬ 
vincial Government, if so advised, to prefer 
an appeal against this order. 

Q N. _ Order accordingly. 

9. (’21) 8 A.I.R. 1921 Cal. 169; 48 CalT 69 : 60 I.C, 
406, Virjiban Dass Moolji v. Biseswar Lai Har- 
goviod. 

10. (’40) 27 A.I.R. 1940 Mad. 356 : I. L. R. (1940) 
Mad. 454 : 188 I.C. 250 (F.B.), Seshamma v. Ven- 
katanarasimharao. 


8. ( 43) 30 A. I. R. 1943 Bom. 141 • I L R 
Bom. 480 : 207 I. C. 800 : 45 Lm L ^240^ 
pQ^amohand Velraj v. Bombay Cloth Market Co.’, 
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Maneklal Mansukkhhai — Defendant 

— Applicant 

V. 

Hormusji Amshedji — Plaintiff _ 

. , Opponent. 

Civil Appln. No. 859 of 1943. Decided on 13th 
June 1944, for leave to appeal to His Majesty in 
Council against decree of High Court : Reported in 
C44) 31 A. I. R. 1914 Bom. 105. 

Civil P. C. (1908), S. 110 (2)—Decree for eject- 
ment after removing structure — Suit valued at 
Rs. 330 — If loss to defendant on account of 
decree is Rs. 10,000 or upwards, he is entitled to 
appeal under S. 110 (2). 
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A decree 'was passed in the plaintiff’s favour so 
far as two survey numbers were concerned by which 
the defendant was to band over vacant possession 
of them after removing the superstructures standing 
thereon. The defendant contended that although 
the suit was valued by the plaintiff at Rs. 330 on the 
assessment of the two suit fields, the loss to him on 
account of the decree was more than Rs. 10,000: 

Held that the decree really amounted to an order 
to the defendant to remove the superstructures and 
thereafter to give vacant possession of the lands to 
the plaintiff. Hence, if the defendant proved that the 
loss to him on account of the decree was Rs. 10,000 
or upwards his case would fall under S. 110, para. 2 
and he would be entitled to a certificate : 31 Cal. 
301, Foll.\ 6 Bom. L.R. 403 and (1888) 13 A. C. 
780, ReL on; (’30) 17 A.I.R. 1930 Bom. 509 and (’29) 
16 A. I. R. 1929 Bom. 341, Biding.; (’23) 10 A.I.R. 
1923 Lab. 286, Dissent.; (1873) 15 Moore P. C. 181, 
Ref. CP 114 C 2; P 116 C 1] 

B. J. Tliakore and M. H, ChJiatrapati — 

for Applicant. 

J. C. Shah and N. C. Shah — for Opponent. 

Divatia J _This is an application by the 

defendant for leave to appeal to His Majesty 
in Council against a decree of this Court in 
second Appeal No. 717 of 1940. The decree in 
so far as it adversely affects the defendant 
directs him to hand over to the plaintiff 
vacant possession of two Survey Nos. 223 and 
225 after removing the superstructures stand¬ 
ing thereon. The superstructures consist of a 
ginning factory and its appurtenances. The 
decree of this Court has reversed the decree 
of the lower appellate Court dismissing the 
suit, and the only question is whether the de- 
fendant is entitl^ to leave on the ground that 
the decree of this Court involves directly or 
indirectly some claim or question to or res- 
pecting property of the value of Rs. 10,000 or 
upwards under para. 2 of S. 110, Civil P. C., 
1908. It is conceded by the defendant that the 
case does not fall under para, l of that sec¬ 
tion; but he contends that although the suit 
was valued by the plaintiff at Rs. 330 on the 
assessment of these two and the other two suit 
fields, the loss to him on account of the decree 
of this Court is more than Rs. 10,000 or up¬ 
wards. In order to appreciate this point it is 
necessary to see what the real dispute was 
between the parties. 

The plaintiff is the successor-in-title of the 
original owners of these fields. The defendant 
is the successor-in-title of a firm called Mani- 
lal Maganlal and Brothers which had claimed 
to take the fields on a permanent tenancy 
from their owners and on the strength of that 
permanent lease had erected a ginning factory 
on them in 1916. The plaintiff’s case in the 
trial Court was that the tenancy between the 
owners and the defendant’s predecessor-in-title 
was a tenancy at will and was not a perma¬ 
nent tenancy. There was no document to evi¬ 
dence the alleged permanent tenancy. The 
trial Court held in the plaintiff’s favour that 
there was no permanent tenancy and ordered 


the defendant to give vacant possession of the 
suit lands on removal of the buildings stand¬ 
ing theron. The lower apjjellate Court was of 
the opinion that although there was no regu¬ 
lar lease of the two lands executed between 
the parties, still there was correspondence be¬ 
tween the Talugdari Settlement Officer who 
was managing the original owner’s estate and 
the Government, the contents of which showed 
that a permanent tenancy must have been 
created between him and the defendant’s pre¬ 
decessor. It therefore allowed the appeal and 
dismissed the plaintiff’s suit. In second appeal 
it was held by this Court that the Government 
resolution on which the defendant relied for 
the creation of permanent tenancy was no 
evidence of the writing of a contract referred 
to in S. 53A, T. P. Act, 1882, and apart from 
that the defendant had no legal basis on 
which he can claim to hold the land either 
as a permanent lessee or for a particular 
period. A decree was therefore passed in the 
plaintiff’s favour so far as these two survey 
numbem were concerned by which the defen¬ 
dant was to hand over vacant pjossession of 
them after removing the superstructures 
standing thereon. The decree really amounts 
to an order to the defendant to remove the 
sui)erstructures and thereafter to give vacant 
possession of the lands to the plaintiff. 

Now the defendant’s case in this application 
is that although the plaintiff's claim, which is 
based upon the assessment of the lands in 
suit, is certainly less than Rs. 10,000, the value 
of the leasehold rights to him and the loss of 
business consequent on the removal of the 
ginning factory would be more than Rs. 10,000, 
and that therefore the decree of this Court in¬ 
volves either directly or indirectly a claim or 
question respecting property worth at least 
RS. 10,000. Mr. E. J. Thakore on behalf of the 
applicant has relied on the decision in 31 cal. 
301.' That was a case where an injunction was 
sought by the plaintiffs restraining the defen¬ 
dants from altering the character of a plot of 
land by erecting thereon buildings for the 
manufacture of indigo and for filling up cer¬ 
tain excavations, ditches, etc., made by the 
defendants. The plaint was valued at Rs. 1500 
but the defendants alleged that they had con¬ 
structed a factory and other necessary build¬ 
ings at a cost of more than Rs. 16,000, and 
that therefore the value of the relief claimed 
in the suit judged from the practical results 
thereof to the defendants was much more 
than RS. 10,000. The Court accepted one of the 
defendant’s contention that Rs. 7000 were ex¬ 
pended on building the structures and that a 
portion at any rate of whatjva 3 _smd_to_haT^ 
l7 (’04) 31 Cal. 301, Hari Mohan Misser v. Surendra 

Narain Singh. 
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been expended on implements for the manu¬ 
facture of indigo might also be included. It 
was held on those facta that if the plaintiffs 
were entitled to a perpetual injunction prac¬ 
tically restraining the defendants from carry, 
ing on the indigo business, it must be obvious 
that the defendants may sustain a loss far 
greater than the mere cost of the buildings. 
On that ground it was decided that the 
amount of loss which would be incurred by 
the defendants on account of the decree was 
more than Rs, iQ.ooo, and a certificate was 
granted. No doubt the present is not a direct 
case of injunction. Nevertheless, in my opi¬ 
nion, the Criterion laid down in that decision 
would apply to the present case as the decree 
against the defendant does direct him to re¬ 
move the superstructures which according to 
him he is entitled to maintain on the lands 
for his factoiy. This principle accords with 
the observations of Sir Lawrence Jenkins in 
6 Bom. L. R. based on the decision in 
(1888) 13 A. C. 780.^ The observations are that 
the decree is to be looked at as it affects the 
interests of the party who is prejudiced by it 
and who seeks to relieve himself from it by 
appeal. The particular passage in (1888) 13 
A. C. 780® which elaborates this proposition 
following the decision in (1873) 15 Moore P. c. 
ISl"* is as follows (page 781) : 

“ . . . .the judgment is to be looked at as it affects 
the interests of the party who is prejudiced by it, 
and who seeks to relieve himself from it by appeal. 
If there is to be a limit of value at all, that seems 
evidently the right principle on which to measure it. 
The person against whom the judgment is passed 
has either lost what be demanded as plaintiff or has 
been adjudged to pay something or to do something 
as defendant. It may be that the value to the defen. 
dant of an adverse judgment is greater than the 
value laid by the plaintiff in his claim. If so, which 
was the case in (1873) 15 Moore P. C. 181,4 it would 
be very unjust that be should be bound, not by the 
value to himself but by the value originally assigned 
to the subject-matter of the action by bis opponent." 

In my opinion, the same principle applies 
to the present case, and the language of para. 2 
of S. 110 is not violated by the application of 
that principle to it. The final order must in¬ 
volve at least indirectly a question respecting 
property worth Rs. 10,000. The word “involve” 
has been judicially interpreted to mean an 
adjudication by which the party who is ad¬ 
versely affected is bound on the principle of 
res judicata, and in the present case there is 
no doubt that the defendant's right to have 
the ginning factory on this land as a perma- 
nent tenant is finally adjudicated upon. Mr. 

J. C. bhah on behalf of the opponent strongly 
relies upon a decision of the Lahore High 

2. (’04) 6 Bom. L. R. 403, Be Silva v. De Silva. 

3. (1888) 13 A. C. 780, Allan v. Pratt. 

4. (1073) 16 Moore P. C. 181, Macfarlane v, Le- 
claire. 
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Court in I. B. 1923 Lab. 28G." No tloubt tlio 
facts of that case have a great resemblance 
to those of the present case. The suit there 
was one for ejectment of the defendants from 
the site on which certain buildings stood, and 
it was ordered that the buildings should bo 
demolished and the materials removed. It 
was contended that the value of the buildings 
was nearly rs. 23,000, and that inasmuch as 
those buildings had been found to be of value 
of over Rs. 10,000, the defendants were entitled 
to a certificate under imra. 2 of s. no. That 
contention was negatived on the ground that 
it cannot be said that the subject-matter of 
the suit was other than that involved in the 
decision of the question whether the defen¬ 
dants were i^ermanent tenants of the site or 
mere tenants at will, nor can it be contended 
that the decree of the Court involved directly 
or indirectly any claim or question to or res¬ 
pecting property of the value of Rs. 10,000 or 
upwards. With great respect I am unable to 
see why on the facts of that case it did not 
fall within para. 2 of S. 110. Under that 
paragraph a certificate can be granted if the 
decree or final order indirectly involves a 
question respecting property of the amount 
or value of rs. lO.OOO or upwards. As I have 
said before, the value of the claim so far as 
the unsuccessful litigant is concerned is the 
value of the loss to the property which ho 
would ix)ssess, and if that amount is more 
than Rs. 10,000, I fail to see why his cose 
should not fall under that paragraph. I am, 
therefore, unable to agree with the view taken 
in A.I.R. 1928 Lah. 286,® Although there is no 
direct authority of this Court on this point, 
there are some observations in 32 Bom. L. R. 
1189® which would support the defendant's 
case. In that case a tenant who had leased 
the lands for 25 yeais and had erected build, 
ings thereon at a cost of nearly Rs. 25,000 ob¬ 
tained a decree that he was entitled to remain 
on the land as long as he lived after the ex¬ 
piration of the period of the lease. He applied 
for leave to appeal to the Privy Council con¬ 
tending that his firm was entitled to remain 
in possession while it lasted. It was found that 
the value of the land demised was Rs. 4000. 

In the application for leave to appeal by the 
tenant his case was that the tenancy should 
last not simply during his life but so long as 
the film lasted. It was held that the condition 
laid down in S. lio was not satisfied inasmuch 
as the decree did not involve indirectly any 
claim or question respecting the building but 
involved a claim to land itself which was 

5. (’23) 10 A. I. R. 1923 Lah. 286 : 75 I. C. 654, 
Dhanna Mai v. Lola Moti Sagar. 

6. (’SO) 17 A.I.R. 1930 Bom. 509 : 128 LC. 622 : 32 
Bom. L. R. 1189, Mahamadalli v. Abdul Rahim. 
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valued at Es. 4000. Patkai- J. in his judgment 
referred to the case in A. I. E. 1923 Lah. 286^ 
and be applied the principle of that case to 
the facts before him holding that the value of 
the claim vas only Es. 4000 and not more. 
At the same time he was of the opinion that 
the decision might have been otherwise if the 
suit had been by the landlord against the 
tenant for ejectment and for removal of the 

sui)erstrueture. He observes (page 1193) : 

“No decree was passed for evicting the tenant 
from possession of the land. If the tenant had been 
evicted from the land, it might have been possible to 
hold that the decree not only involved directly some 
claim or question relating to land which was worth 
Es. 4000 but also indirectly involved some claim or 
question to or respecting the buildings erected there, 
on of the value of more than Rs. 10,000 in the pre¬ 
sent case. Until the landlord brings a suit to evict 
the present plaintifi from the possession of the land 
leased to him, there is no necessity for him either to 
remove the structure or to give vacant possession of 
the land to the landlord.*’ 

Those observations would apply to the facts 
of the present case, and with great respect I 
think they are correct. Baker J. also, although 
he applied the case in A. i. E. 1923 Lah. 286® 
to the facts of the case before him, observed 
that the decree was not one for ejectment and 
further proceedings would be necessary before 
the question of removing the buildings stand- 
ing on the land would arise. I think, there- 
fore, that the decision in 32 Bom. L. K. 1189® 
does not assist the opponent because the facts 
in that case were different; on the other hand, 
the observations made by Patkar J. would 
assist the defendant’s case. 

Mr. J. C. Shah lastly relied upon the deci- 
sion of this Court in 53 Bom. 552.^ That was 
an easement case and it was held that in a 
suit for an easement of light and air claimed 
by the owner of the property A against owner 
of property B, it is the value of the easement 
and not the value of the proi>erty A, that 
determines the appealable value for leave to 
appeal to the Privy Council under S. 110, 
Civil P. C. That is no doubt a correct prin- 
ciple because it cannot be said that the pecu¬ 
niary value of the easement claimed must be 
measured in terms of the value of the domi- 
nant tenement to which it is attached. But 
that decision has got nothing to do with a 
decree where the defendant is expressly order¬ 
ed to remove a superstructure and hand over 
vacant possession of the land to the plaintiff. 
In my opinion, therefore, if it is proved by 
the defendant that the decree pass^ against 
him indirectly involves a question relating to 
property worth Es. 10,000 or upwards, his case 
would fall under para. 2 of S. 110 and he 
would be entitled to a certificate. We have no 

■rT29) 16 A. I. R- Bom. 341 : 63 Bom. 552 : 

119 I. C. 782, Lallubhai Pragji v. Bhimbhai DajU 
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materials before us to decide the value of his 
property affected by the decree or the pecu- 
niaty value of the loss which he would sustain 
by the decree, and we, therefore, direct that 
this matter should be sent to the Court of the 
Subordinate Judge at Ahmedabad for ascer¬ 
taining the amount of the alleged loss which 
the defendant plight sustain on account of the 
removal of the superstructures standing on 
Survey Nos. 223 and 225. The loss is to be 
ascertained not only at the date of the suit in 
1933 but also at the date of the decree of this 
Court. The finding should be sent directly to 
this Court within three months after the record 
is received by the Court. 

The defendant has filed civil Application 
NO. 1196 of 1943 for staying the execution of 
the decree of this Court till the final decision 
of the application for leave to appeal to the 
Privy Council. But this application can be 
finally disposed of only after the finding of 
the lower Court is received. In the meantime 
we direct that only that part of the decree of 
this Court which relates to the removal of the 
superstructures standing on Survey Nos. 223 
and 225 should be stayed. The plaintiff would 
be entitled to execute the rest of the decree. 
Final orders on this application will be passed 
after the finding is received. 

Rajadhyaksha J. — I agree. 

R.K. Order accordingly. 
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Sen j. 

Devichand Ganesh — Appellant 

v. 

Chintaman Yellappa and others — 

Bespondents. 

Secood Appeal No. 896 of 1942, Decided on 22nd 
March 1944, against decision of Assist. Judge, Shola- 
pur, in Appeal No. 324 of 1940. 

Transfer of Property Act (1882), S. 101, 
amended in 1929 ■— Effect of amendment 
Charge on immovable property created by judg- 
ment*debtor in favour of holder of money decree 
— Sale of property in execution of mortgage 
decree — Purchase by charge-holder — Debt 
under charge is extinguished—Personal remedy 
against judgment-debtor if barred. 

In enacting the amended S. 101 the Legislature 
has adopted the simple rule that the existence of a 
subsequent incumbrance prevents merger. But it was 
not the intention of the Le^slature in amending 
S. 101 to amend or alter the old law which cover^ 
the case of the union of two estates which occurred 
when the purchaser of the equity of redemption ac¬ 
quired the rights of the mort^geo or when the mort¬ 
gagee acquir^ the rights of the mortgagor. Where » 
charge is created on immovable property by the 
judgment-debtor in favour of the holder of a money 
decree, the charge is extinguished by the purchase 
of the property by the charge-holder at the auouon 
sale brought about by the prior mortg^ 
property in execution of the decree obtained by hi®* 
What is extinguished is not merely the security crea- 


ted by the ob&rge but the debt itself which was the 
source of the charge : Case law discussed. 

_ [P118C1,2;Pn9Cl] 

The debt itself having ceased to exist it is not 
open to the charge holder to seek a personal remedy 
a^inst the judgment debtor : (’41) 28 A. I. K. 1941 
Bom. 90 (P. B.), Disti^ig. [p ng q g] 

S. O. Patwardlian — for Appellant. 

O. P, MutdeshtvaT and D, M. yturdeshwar _ 

for Respondents. 

Judgtaent. — This is aji appeal by the 
decree-holder in certain darkhast proceedings 
in which he sought to execute a dr ^ree obtain¬ 
ed by him in Suit No. 161 of 1926, by attach- 
ment of the moveables of the respondent- 
judgment-debtors. The decree provided that 
the defendants were to pay Rs. 500 with in¬ 
terest at 6 per cent, by monthly instalments of 
Rs. 75, and that in case of two defaults the 
plaintiff would b^ entitled to recover the whole 
amount due. No mstalments having been paid 
the decree-holder filed Darkhast No. 1641 of 
1926 in September 1926, to recover the amount 
of the decree by arrest of the judgment-deb¬ 
tors. On ist April 1927, the decree-holder and 
the judgment-debtors arrived at a compromise 
in the following terms : 

“The defendants do pay (the plaintiff) within one 
month from today the (whole) amount as per execu¬ 
tion application together with interest on the princi¬ 
pal sum of Rs. 675 at 12 per cent, from 1st April 
1927. If the defendants do not pay, a charge for the 
said amount is created on the three houses mention¬ 
ed below of the defendants in the Shanivar Peth 
(and) the plaintiff to recover (the said sum) by the 
sale of the said property.” 

The charged property had already been mort¬ 
gaged by the judgment-debtors to one Mr. 
Shah, a pleader, in 1925, and the said Mr. 
Shah obtained a decree on his mortgage and 
brought the mortgaged property to sale in 
Darkhast No. 1462 of 1928; and it was purchas- 
ed by the son of the present decree-holder on 
21st March 1929. It has been held in these pro¬ 
ceedings by both the Courts below that that 
purchase, though in the name of the son, was 
really by the decree-holder himself. It appears 
that after this there were several darkhasts and 
in one of them there was a further compromise 
under which a sum of Rs. 861 was paid to the 
decree-holder and he relinquished the charge 
on one of the properties. Then the present 
Darkhast No. 1875 of 1935 was brought to re 
cover the balance due by attaching moveables 
belonging to the judgment-debtors. The judg- 
nient-debtors raised various pleas but they 
abandoned them except one, viz., that the 
judgment-debtors were not personally liable 
and hence the darkhast was not tenable. 

The learned Subordinate Judge held that 
the decree-holder must proceed against the 
charged property alone and that he was not 
entitled to proceed against the defendants 
personally; and he accordingly dismissed the 
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darkhast with costs. The decree-holder appeal 
ed to the District Court, and the learned 
sistant Judge who heard the appeal held that 
the judgment-creditor was entitled to proceed 
pei-sonally against the judgment-debtoi-s in 
case the property chaiged was found insufii- 
cient to satisfy the decretal debt. He accord¬ 
ingly remanded the case for disposal of the 
darkhast after dealing with certain issues 
which he raised, one of which was: “Is the 
decree-holder not estopj^ed from proceeding 
against the judgment-debtoi-s?’’ There was an 
appeal to the High Court, and Broomfield J. 
dismissed the apj^eal, holding that the com¬ 
promise was not intended to take away or did 
take away the i^ersonal remedy which had 
been given to the judgment-creditor by the 
decree. After the remand, the trial Judge held 
that the decree-holder would be entitled to 
proceed personally against the judgment-deb- 
tors on the ground that the charged property 
w’as not available or had been found insufih- 
cient to pay his debt. But he held that the 
decree-holder was estopped from proceeding 
against the judgment-debtors, and therefore 
dismissed the darkhast. The reason for hold- 
ing that the decree-holder was so estopped 
appears to be that the decree-holder had de¬ 
prived himself of the remedy of proceeding 
against the charged property by his own act, 
i. e., by his having purchased the property at 
the Court sale. He also thought that the auc¬ 
tion purchase of the charged property had 
effected a merger and extinguished the debt, 
following 24 Bom. L. R. 720^ and 59 cal. 76.^ 
The decree-holder appealed to the District 
Court again, and the learned Assistant Judge 
who heard the appeal held that there was no 
merger of the charge under s. lOl, T. P. Act, 
that the Court sale was not subject to the 
charge created in the decree-holder’s favour 
and that the appellant was not entitled to 
proceed against the moveables of the respon- 
dents (though a finding in the affirmative has 
been recorded against this issue in the earlier 
part of the judgment.) He took the view that 
the decree-holder still had the right to sue for 
sale on his mortgage (i. e., charge) subject to 
the first mortgage, and that he also had the 
right to redeem the first mortgage and to 
have the property sold to satisfy his own 
claim. He obirv^ : 

“It wUl be no answer to say that the property has 
been purchased by himself or that it has been sub¬ 
sequently sold away by him to a third party. If he 
cannot effectively pursue the mortgaged property, 

1. (’22) 9 A. I. R. 1922 Bom. 211 : 70 I. C. 912 : 46 
Bom. 1009 : 24 Bom. L. R. 720, Bai Reva v. Vali- 
mabomed. 

2. (’32) 19 A. I. R. 1932 Cal. 319 : 137 I. C. 260 : 

69 Cal. 76, Krishnachandra Bhoumick v. Pabna 
Model Co., Ltd. 
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that is no fault of tbe judgment-debtor and the ap¬ 
pellant has to thank himself for that result. The 
judgment-debtor is entitled to insist that the decree- 
holder should proceed against the charged property 
ftrst, and as that remedy is open to the decree- 
holder, he cannot execute the decree against the 
judgment-debtors’ moveables : see 42 Bom. L. R. 
1113.5” 

The was, accordingly, dismissed with 

costs. i\[r. Patwardhan on behalf of the ap- 
l^ellant has contended that even if by the 
purchase of the proj^rty by the decree-holder 
the charge may have Income unenforceable, 
the decree-holder cannot be deprived of his 
l)ei*sonal remedy which was originally granted 
to him under the decree which was held by 
this Court in Second Apj^al No. 460 of 1938 to 
have been preserved to him under the com- 
]U'omise. He has, therefore, contended that 
the reasoning of the learned Assistant Judge 
that the judgment-debtor is entitled to insist 
that the decree-holder should first proceed 
against the charged proi^erty is untenable as 
now it is impossible for the decree-holder to 
recover his debt by enforcing the charge 
which would have to be enforced against him¬ 
self. Mr. Murdeshwar on behalf of the res- 
ix)ndents has supix)rted the judgment of the 
learned Assistant Judge and has contended 
that the decree-holder must proceed against 
the charged property first, and he has further 
contended in the alternative that there has 
been a merger of the charge under S. 101, 
T. P. Act, and that the effect of that merger 
must be that the debt itself to enforce which 
the charge was created has been extinguished. 
As the decree-holder by purchasing the pro- 
l^erty at the Court sale has purchased the 
light, title and interest of the mortgagor, 
though the mortgagor s right might then have 
l>een subject to the charge created under the 
compromise, it is difificult to see how after be¬ 
coming the owner of the pro^ierty it is ix>s- 
sible for him to enforce the charge. As to the 
second contention, the old S. lOl, T. P. Act, 
was in these terms : 

“Where tbe owner of a charge or other incum¬ 
brance on immovable property is or becomes ab¬ 
solutely entitled to that property, the charge or in¬ 
cumbrance shall be extinguished, unless he declares, 
by express words or necessary implication, that it 
shall continue to subsist, or such continuance would 
be for bis benefit.” 

In enacting the present amended section the 
Legislature has adopted the simple rule that 
the existence of a subsequent incumbrance 
prevents merger. But it does not apjiear to 
have l)een the intention to amend or alter the 
old law which covered the case of the union 
of two estates which occurred when the pur¬ 
chaser of the equity of redemption acquired 

3. (’41) 28 A. I. R. 1941 Bom. 71 : 193 I. C. 740 : 
I. L. R. (1941) Bom. 136 : 42 Bom. L. R. 1113, 
Rnychand Jivaji v. Basappa Virappa. 
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the rights of the mortgagee or when the mort- 

gagee acquired the rights of the mortgagor. 

As pointed out by Sir Dinshah Mulla in his 

Transfer of Property Act, Edn. 2, p. 552 ; 

“The first case is now covered by Ss. 91 and 92. 
Tbe scope of the present section is therefore con¬ 
fined to cases in which the mortgagee or charge¬ 
holder acquires ownership, for the equity of 
redemption represents the estate of ownership.” 

Sir Dinshah Mulla has also pointed out, at 
1 ^. 556 of the same book, that the decisions 
under the old section are still good law, the 
law having been altered not in substance but 
only in form or expression. At p. 557 he gives 
instances in which, on a mortgagee purchas- 
ing, the security was held to be merged under 
the rule of intention, in all of which cases 
there was no puisne mortgagee. On this point 
Sir Dinshah Mulla has cited the cases in 22 
BOm. 304,^ 22 ALIi. 284,^ 59, Cal. 76,^ 43 Mad. 
372® and A. I. R. 1925 Mad. 786.^ 

In 22 Bom. 301^ defendants 1 and 2 had 
mortgaged three properties. A, B and C, to the 
plaintiff and afterwards mortgaged property 
A to one Pranjivan. Thereafter the plaintiff 
obtained a money-decree against defendants 1 
and 2 in resf^ct of another debt and in exe¬ 
cution attached and sold their equity of re¬ 
demption in property C and purchased it 
himself, thus Incoming full owner of C. It 
was held that when the plaintiff purchased 
the equity of redemption in c be purchased it 
subject to its due proportion of the mortgage- 
debt due to himself and that on his purchase 
the debt to that extent ceased to exist and the 
debt due to him on his mortgage was reduced 
by that amount. The expression “the charge 
or incumbrance shall be extinguished" in the 
old s. 101 was thus interpreted to mean that 
the debt which was the basis of the charge it¬ 
self would be extinguished. In 22 ALL. 284® 
a mortgagee bought at auction the equity of 
redemption in a imrt of the mortgaged pro¬ 
perty in execution of a decree obtained by two 
other pei*sons, and it was held that such pur¬ 
chase had, in the absence of fraud, the effect 
of discharging and extinguishing that portion 
of the mortgage debt which was chargeable 
on the property purchased by him, that is to 
say, the ix)rtion of the debt which bore the 
same ratio to the whole amount of the debt 
as the value of the property purchased bore 
to the value of the whole of the property 
comprised in the mortgage. The decision in 

4. (’98) 22 Bom. 304 (F. B.), Lakiimidas v. Jamna- 
das. 

5. (1900) 22 All. 284 (F. B.), Bisheshur Dial v. Bam 
Sarap. 

6. (’20) 7 A. I. R. 1920 Mad. 375 ; 551. C. 666 ; 43 
Mad. 372 (F. B.), Pormambala Pillai r. Annamalai 
Chettiar. 

7. (’25) 12 A. I. R. 1925 Mad. 786 : 87 I. C. 57, 
Balamani Ammal v. Rama Aiynr. 
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23 Bom. 304* tvas one of the decisions followed 
in that case. 59 Cal. 76® followed 22 ALL. 284® 
and so did 43 Mad. 372.® 

In A. I. R. 1925 Mad. 786' during the pen¬ 
dency of a mortgage suit the mortgagor’s 
right, title and interest in the suit properties 
were acquired by the mortgagee by virtue of 
a sale in execution of a money decree. It was 
held that the mortgage suit must be dismissed 
as the mortgage must be deemed to have been 
satisfied on the date on which the plaintiff had 
acquired in the execution sale the mortgagor’s 
interest. None of these cases are subsequent 
to the date of the amendment of s. lOl and 
no case decided after such amendment has 
been brought to my notice. But the principle 
of the decisions in all these cases must, it 
seems to me, clearly apply to the facts of the 
present case. The charge created by the com¬ 
promise in favour of the decree-holder, 
.therefore, must be deemed to have become 
[extinguished when the charge-holder pur. 
(Chased the property in suit at the auction 
[sale brought about by Mr. Shah, the mort¬ 
gagee, under the decree obtained by him. It 
Icannot, it seems to me, be held that what was 
extinguished was merely the security created 
|by the charge, as in aU the decisions men¬ 
tioned above it was held that it was the debt 
itself which was wholly or in part extin. 
iguished. If such be the result, can it be said 
that though the appellant is unable to en¬ 
force the charge he is entitled to have his 
decree executed personally against the res- 
pondent-judgment-debtors, in view of the de¬ 
cision by Broomfield J. in Second Appeal 
No. 460 of 1938 that the adjustment or com- 
promise was not intended to take away or 
took away in fact the personal remedy which 
the decree had given to the judgmentcredi- 
tor ? In 43 Bom. L. R. 26,® the view expressed 
in 42 Bom. L. R. 1113® by Broomfield J. that 
when a charge is created by an act of the 
parties the specification of a particular fund 
or property negatives a personal liability and 
that the remedy of the charge-holder is 
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on which he got a charge created in order to 
enforce his decree. The ti-ial Court held that 
the existence of the charge enabled the decree- 
holder to obtain the property at a compara¬ 
tively low' price at the auction sale; a few 
months later the said property was sold at a 
profit of Es. 1600, and for this reason the lower 
appellate Court has held that there is no 
equity in the appellant’s favour. Thus the 
decree-holder has made good use of his posi¬ 
tion as the charge-holder. It seems to me, 
therefore, that as such, having already de¬ 
rived an advantage from the charge, he can¬ 
not be allowed to ignore the consequence that 
the debt w'hich was the source of the charge 
W’as extinguished when he purchased the pro- 
perty on 2ist March 1929. In such a case, 
therefore, the debt having ceased to exist, it: 
cannot be oi^en to the decree-holder to seek aj 
personal remedy against the judgment-debtor.' 
There is, therefore, now* no decretal debt 
to recover, and it must be held that the dar. 
khast has been rightly dismissed. It seems to 
me that the proceedings would not have been 
so protracted as they have been if the appel¬ 
lant had taken the stand w’hich he has now 
taken from the beginning. Not only did he 
not rely on the principle of S. 101 when the 
darkhast came to be originally heard, but he 
did not take this point also when he appealed 
to the High Court in Second Appeal No. 460 
■ of 1938. It does not seem to me, however, that 
on that account it can be held that the point 
is res judicata, but I must hold that the ap. 
pellant is to blame for not having based his 
case earlier in these proceedings on the argu¬ 
ment on W'hich he is now succeeding. The ap¬ 
peal will, therefore, be dismissed. There will 
be no order as to costs. 

G.N. Appeal dismissed. 
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Sen j. 

Jivan Lai Kandas — Plaintiff — 

Applicant 


against the property charged only or at any 
rate against the property charged in the first 
instance, was dissented from. Beaumont C. J. 
remarked (p. 84): 

. I can see no justification for holding that, 
by taking a charge upon specific property, the pri¬ 
mary object of which, as I have pointed out, is to 
swure him^ against other creditors, the creditor 
abandons his right to proceed against other property 
of the debtor.” ® i J 


Ramtuji Bhaiji and another — 

Defendants 1 & 2 — Opponents. 

Civil Revn. Appin. No. 383 of 1943, Decided on 
6th March 1944, from order passed by Judge of 
Court of Small Causes, Ahmedabad, in Darkhast 
No. 129 of 1943. 

Civil P. C. (1908), S. 60—Wages—Bonus pay¬ 
able under agreement — Amount dependent on 
kind of work and on days of work—Such bonus 
is included in wages. 


In the present case, however, the situation 
has been complicated by the decree-holder 
having already chosen to purchase the land 

6 (’41) 28 A. I. R. 1941 Bom. 90 : I. L. R. (1941) 
Bom. 299 : 193 I.C. 217 : 43 Bom. L. R. 26 (F.B.), 
Gurappa Qnrushiddappa v. Amarangji Vanichand. 


Where an agreement to pay bonus is made in 
view of the exceptional circumstances existing in the 
year, and the dependence of the amount of bonus 
payable on the kind of work on which the employee 
is employed and on the number of days for which he 
has worked shows the close connection between the 
work actually done and the bonus that is to be 
received by each employee, it cannot be said in such 
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a case that the bonus was decided to be paid merely 
as a matter of grace or that the object of such pay¬ 
ment was merely to induce or ensure better or more 
e£Bcient work. Such bonus is therefore included in 
the expression ‘ wages” within the meaning of S. 60. 

[P 122 C 1] 

P. A. Dliruva — for Applicant. 

D.B. Desai and Manilaly KheryAmbalaldbCo .— 

for Opponents. 

Order. — This application arises out of 
darkhast proceedings. The petitioner obtained 
a decree for about Es. 140 against the oppo¬ 
nents, defendants 1 and 2 , who are labourers 
in a textile mill at Ahmedabad, in the Court 
of Small Causes at Ahmedabad. Thereafter 
he filed a darkhast and applied for the attach¬ 
ment of the amounts of bonus for the year 
1942 which the judgment-debtors were to 
receive sometime in the beginning of 1943. 
Notices were issued to the judgment-debtors 
and they resisted the darkhast on the ground 
inter alia that the amounts sought to be 
attached were part of their wages and that 
under S. GO, Civil P, G., 1908, no part of their 
wages could be attached. This contention was 
upheld by the execution Court which dismissed 
the application. It held that the payment of 
bonus which the judgment-debtors were to 
receive must be deemed to be “by way of 
additional reward or remuneration to the 
employee for the labour rendered” by them 
and that, therefore, such bonus took the 
character of a part of their wages. 

Mr, Dhruva. on behalf of the plaintiff, 
applicant, has contended that the bonus should 
not be regarded as part of the wages of the 
judgment-debtors, because it was decided to 
grant such bonus in a lump as a measure of 
encouraging saving by the workmen, not being 
payable under any term of the original con¬ 
tract between the mills and their labourers 
and that it can also be regarded as an amount 
paid in order to encourge more efficient work 
by the labourers. The expression “wages” has 
been defined both in Workmen’s Compensa. 
tion Act, 8 of 1923, and Payment of Wages 
Act, 4 of 1936. Under the first Act “Wages" 
is thus defined in S. 2 (i) (m) : 

"'Wages’ includes any privilege or benefit which is 
capable of being estimated in money, other than a 
travelling allowance or the value of any travelling 
concession or a contribution paid by the employer of 
a workman towards any pension or provident fund 
or a sum paid to a workman to cover any special 
expenses entailed on him by the nature of his 
employment.” 

Mr. Dhruva, has further contended that the 
bonus in the present case comes within the 
last part of this definition, i.e., it is “a sum 
paid to a workman to cover special expenses 
entailed on him by the nature of his employ, 
ment.” The “special expenses,” according to 
him, include the higher cost of living prevail¬ 
ing at the present time. This argument does 


not appear to have any substance in my judg¬ 
ment, as even if such expenses can be regarded 
as covering special expenses entailed on the 
workman, it cannot be said that they are so 
entitled “by the nature of his employment.” 
The higher cost of living would affect all 
members of society irrespective of whether 
they were mill labourers or otherwise employ¬ 
ed. The definition of wages in the Payment 
of Wages Act, which is to be found in S. 2 (vi) 
of that Act, reads thus : 

“ ‘Wages’ means all remuneration, capable of 
being expressed in terms of money, which would, if 
the terms of the contract of employment, express or 
implied, were fulfilled, be payable, whether condi¬ 
tionally upon the regular attendance, good work or 
conduct or other behaviour of the person employed, 
or otherwise, to a person employed in respect of his 
employment or of work done in such employment, 
and includes any bonus or other additional remune¬ 
ration of the nature aforesaid which would be so 
payable and any sum payable to such person by 
reason of the termination of his employment.” 

Mr. Dhniva’s argument in connexion with this 
definition is that as it specifically states that 
wages includes bonus, such definition must be 
taken to be for the special purposes of the 
Payment of Wages Act alone, and it ought to 
be held, therefore, that but for the inclusion 
of bonus in wages they would ordinarily be 
excluded from the meaning of the expression. 
It does not seem to me, how’ever, that such a 
conclusion follows inevitably from the word¬ 
ing of the definition. The inclusion of bonus 
might show no more than an intention to put 
it beyond all doubt that for the purposes of 
the Act bonus is included in w’ages. It does 
not, therefore, appear to mo that either of the 
two definitions quoted above is very helpful 
in the determination of the question whether 
bonus is ordinarily to be included within the 
meaning of the expression “w’ages.” The defi¬ 
nition in the Payment of Wages Act refers in 
the beginning to the terms of the contract of 
employment, and payment of bonus is no 
doubt ordinarily outside such terms. The 
definition in the Workmen’s Compensation 
Act does not refer to any terms of employ¬ 
ment, and prima facie the expression “benefit” 
therein would perhaps include the payment 
of bonus. 

In the present case, how’ever, certain facts 
leading to the decision of the Mill Owners 
Association of Ahmedabad to pay bonus to 
their employees have to be borne in mind. 
In 1942 the Textile Labour Association of 
Ahmedabad, representing all the employees 
of the Textile Mills at Ahmedabad, represented 
to the Ahmedabad Mill Owners’ Association 
that the wages of the employees were inade¬ 
quate and that in view of the prosperity of 
the mills and of the hardships of the em¬ 
ployees under the then existing scale of wages 





there should be an increase in their wages. 
Eventually an agreement was arrived at in 
January 1948, between the Ahmedabad Mill 
Owners' Association and the Textile Labo4 
Association of Ahmedabad and the terms of 
that agreement are at Ex, 23. It shows that 
in view of the exceptional circumstances at 
Ahmedabad it was decided to give to the 
employees of the textile mills a regulated scale 
of bonus which, in the first place, was based 
on the diflferent kinds of work done by the 
employees and, secondly, was regulated ac¬ 
cording to the number of days for which each 
employee worked in each calendar month. 
That being the basis of the scheme for paying 
tenus, it would appear prima facie that the 
intention was to grant a temporary increase 
in the wages of the labourers. The scheme 
resting on an agreement, one of the parties to 
which was the Textile Labour Association, 
which was recognised as representing all the 
employees in the textile mills, it can be said, 
in my judgment, that though initially there 
was no agreement with any individual labourer 
that anything beyond the stipulated rate of 
wages was to be paid, the said subsequent 
agreement became binding on all the mem¬ 
bers of the Mill Owners' Association of 
Ahmedabad in favour of each employee of the 
Textile Mills at Ahmedabad. Wages is thus 
defined in Halsbury, vol. 14, at page 650 , 
paragraph 1227 : 

Any money or other thing had or contracted to 
be paid, delivered, or given as a recompense, reward, 
or remuneration for any labour done or to be done, 
whether within acertain time or to acertain amount! 
or for a time or an amount uncertain, is deemed to 
be the wages of such labour.” 

This is a very wide definition, and it seems to 
me that there is no difficulty in holding that 
wages, as so defined, would include the kind 
of bonus agreed to be paid by the Mill Owners’ 
Association of Ahmedabad, whether it is 
viewed as a recompense or remuneration for 
the labour done or as a reward therefor. The 
fact that the bonus is given or distributed once 
a year would not seem to make any difference. 

A more restricted meaning is given in Whar- 
ton’s Law Lexicon where wages is defined as 
a compensation agreed upon by a master to a 
servant, or any other person hired to do work 
or business for him. As I have already pointed 
out, ffie l^nus in thig case agreed to be paid 
by the Mill Owners* Association, though there 
was no contract with the individual labourers, 
must be regarded as based on a contract in 
favour of each labourer and as'binding on 
the said association. 

^ (l91l) 1 K.B. 360,' the question that arose 

^ V. Blue Aneho7LmD 

Xiixzuted. ’ 
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for consideration was whether the word “lo- 
muneration” occurring in s. 13 , Workmeir-j 
Compensafion Act, 1906, which excepts from 
the definition of “workman” any person ein 
ployed otherwise than by way of manual 
labour w'hose remuneration exceeds £250 a 
year, was synonymous with “earnings*’ as 
used in the Act. There a claim for compensa¬ 
tion was made by the widow of the purser of 
a ship which had been lost with all hands it 
having been customary for the purser to 
receive at the end of each voyage, when every¬ 
thing was rejxirted to he satisfactory, a bonus 
as well as a profit on the whisky sold on 
board the ship. It was held that both the 
bonus and the profit ought to be taken into 
account in estimating the purser’s remunera¬ 
tion. This is not exactly the question I am 
called upon to decide in this application. But 
in that case it was urged that the bonus was 
only a conditional pyment and that a sum 
which might or might not liecoino payable 
ought not to be considered in ascertaining the 
payment of remuneration, and this contention 
was overruled. Similarly, in the scheme for 
the pajTiient of bonus certain conditions re¬ 
garding the amount payable being dependent 
on the number of days for which the labourer 
worked should not, in my opinion, make any 
difference in the principle involved. 

In (1923) 39 T. L. R. 294" the question that 
arose for their Lordships’ consideration was 
whether the appellant, who was a post office 
telegraphist in the service of the Post Master 
General, having enlisted os an office tele¬ 
graphist in the Royal Engineers on the terms 
of being allowed “full civil pay in addition to 
military pay,” was entitled to receive the 
amount of certain war bonuses which were 
afterwards granted in accordance with the 
awards of the Conciliation and Arbitration 
Board for Government Employees to Post 
Office servants who continued to bo employed 
as such. The Court of appeal, by a majority, 
had given a decision against the appellant. 

It was held that he was entitled to receive 
the war bonuses, which means that the said 
bonuses were held to be jiart of the “full civil 

I)ay.” Earl of Birkenhead observed (p. 297); 

“The term ‘bonus’ may, of course, bo properly 
used to describe payments made of grace and not ns 
of right. But nevertheless it may also include, as 
here, parents made because legally due, but which 
the parties contemplated will not continue indefi¬ 
nitely.” 

It seems to me that the same principle applies 
to the circumstances of the present case, in 
view of the agreement between the Mill Owners' 
Association and the Textile Labour Associa¬ 
tion of Ahmedabad. In my opinion, therefore, 
the lower Court was right in regarding the 

2. (1923) 39 T.L.R. 294, Sutton v. Attorney-General. 
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bonus as an additional reward or remunera¬ 
tion due to the employees in view of tbe excep¬ 
tional circumstances existing, and, therefore, 
as partaking of the character of wages. The 
agi-eement, Ex. 23, makes it clear that the 
payment of bonus is made ‘‘in view of the 
exceptional circumstances existing in the year, 
and the dependence of the amount of bonus 
payable on the kind of work on which the 
employee is employed and on the number of 
days for which he has worked shows the close 
connection between the work actually done 
and the bonus that is to be received by each 
employee. It cannot, therefore, be said in this 
case that the bonus was decided to be paid 
merely as a matter of grace or that the object 
of such payment was merely to induce or 
ensure better or more efficient work. Clause 5 
of the agreement distinctly states that em- 
ployees ‘employed in the member mills whe. 
ther at present in employment or not” shall 
be entitled to the bonus, subject to the fulfil- 
ment of the conditions and provisions enume- 
rated therein. The bonus, therefore, is clearly 
'to ]yG paid in respect of past work done. I 
have, therefore, no doubt that such bonus is 
included in the expression “wages” within the 
tmeaning of S. GO, Civil P. C. The decision of 
the lower Court was, therefore, right and the 
rule will accordingly be discharged with costs. 

n.K. Rule discharged. 
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N. J. "Wadia and Weston JJ. 

In re Mantubhai Mehta. 

Criminal Bof. No. 77 of 1943, Decided on 3rd 
December 1943, made by Presidency Magistrate, 
Fifth Court, Bombay. 

(a) Evidence Act (1872), Ss. 162, 123 and 124 
—Document referring to affairs of State or con¬ 
stituting official communication—Production of 
—Whether document refers to affairs of State or 
is official communication and therefore is privi¬ 
leged is for Court to decide—Court if entitled to 
look into such document — Production of docu¬ 
ment if within discretion of head of department. 

Section 162 refers to official as well as private 
documents, and para. 2 of the section provides that 
when a document, in respect of which an objection 
to production or admissibility is raised, refers to mat- 
ters of State, the Court has no power to inspect the 
document. With regard to other documents in res¬ 
pect of which privilege is claimed the Court, if it 
thinks fit, may inspect the documents. The position 
therefore with regard to an official document is that 
the officer summoned to produce it must appear and 
produce the document in Court and must satisfy the 
Court that his claim to privilege in respect of the 
document is well founded. It is for the Court to de¬ 
cide whether the claim to privilege should be allow¬ 
ed or not. But for this purpose the Court is not 
entitled to inspect the document if it refers to mat¬ 
ters of State or is a communication made to a public 
officer in official confidence. It must decide the ques¬ 
tion without such inspection by examining the officer 
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producing it or otherwise. But once the Court holds 
that the document is one with regard to which pri¬ 
vilege can be claimed, in other words that it is a 
mmnnicatioQ made to a public officer in official 
nfidence or that it is an unpublished official record 
relating to affairs of State which it would not be in 
the public interest to disclose, the question whether 
privilege should be claimed for it or not is entirely 
within the discretion of the officer in charge of the 
documents : Case law disciissed. [P 123 C 2; 

P 126 C 1] 

(b) Evidence Act (1872), Ss. 162, 123 and 124 
— Whether document is official record relating 
to affairs of State or official communication — 
Test. 

The Act does not say what documents are to be 
regarded as unpublished official records relating to 
affairs of State, or communications made to an offi¬ 
cer in his official capacity. It is not every official re¬ 
cord or register or every official communication 
which can be regarded as privileged. The principle to 
be applied in every case is that documents otherwise 
relevant and liable to production must not be pro¬ 
duced if the public interest requires that they should 
be withheld. This test may be found to be satisfied 
either (a) by having regard to the contents of the 
particular document, or(b)by the fact that the docu¬ 
ment belongs to a class which on grounds of public 
interest, mast as a class be withheld from production: 
1942 A. C. 624, Eel. on. [P 124 C 1] 

B. 0. Eao, Government Pleader — 

for Commissioner of Police. 

E. A. Jaliagirdar — for Complainant. 

N. J. Wadia J. —This is a reference made 
by the Presidency Magistrate, Fifth Court, 
Dadar, under S. 482, Criminal P. C., 1898. The 
question referred to us for opinion arose in 
connexion with a complaint filed before him 
under S.328, Penal Code, i860, against certain 
police officers for hurt alleged to have been 
caused to the complainant while he was de¬ 
tained in the Worli Jail on 5th October 1942. 
The complainant said that he did not know 
the names of his assailants. On 27th October 
1942, the complainant was sent by the Magis¬ 
trate to the Superintendent of Police, * F’ 
Division, to ascertain the names of the alleged 
assailants. The complainant was taken round 
the Worli Jail and he identified one of his as¬ 
sailants. As regards the others, the jail autho¬ 
rities stated that as many officers had visited 
the jail at various times on the day in ques¬ 
tion to quell the disturbance, it was not pos¬ 
sible to know their names and to get them 
identified. After some correspondence with the 
Superintendent of Police, “F” Division, the 
Magistrate wrote a letter to the Superinten¬ 
dent of Police, “ L ” Division, to ascertain the 
name of the first assailant, and the Superin¬ 
tendent, after consultation with the Deputy 
Commissioner of Police, sent a certified copy 
of an entry dated 5th October 1942 in the sta¬ 
tion-diary kept at Worli Sub-division. It con¬ 
tained the names of two Indian police officers 
who had visited the jaU on that day. The com¬ 
plainant however said that his assailant was 
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a European or an Anglo-Indian. He applied 
to the Court to supply the names of the offi. 
cers who were attached to the Worli prison on 
6& October 1942 and to allow him to identify 
his assailants from among those persons. On 
that application the learned Magistrate passed 
an order asking the Superintendent of Police, 
L Division, to hold an identification parade 
of such oflScei-s and to allow the complainant 
to identify his assailant. This order was quash¬ 
ed by the High Court as one going beyond 
the province of the Court and encroaching 
upon the rights of the executive. ThereuiX)n 
the complainant asked for a witness summons 
to the Superintendent of Police, “L” Division, 
to produce the station-diary of " L ” Division, 
Worli Sub-division (Detachment), containing 
entries relating to 5th October 1942 . On 30th 
April 1943 the Magistrate sent a letter of re¬ 
quest to Inspector Leech to produce the docu¬ 
ment subject to any privilege which he might 
claim. It appeara that nothing was done by 
the police till I4th May 1943 which was the 
next day of hearing. On that date a summons 
was ordered to be sent to the police officer 
and it was sent on 22nd May. After the 
despatch of the summons a letter was received 
by the Magistrate from the Commissioner of 
Police informing him that no station-diary 
was maintained at Worli, that any books 
which were maintained there were for security 
purposes arising out of war provisions, and 
that he claimed privilege in respect of them 
as it was not in the public interests that the 
information should be disclosed. To this the 


question was one which fell under the cat( - 
gory of documents mentioned in s. 123 , Evi¬ 
dence Act, 1872, and that the CJommissioner of 
Police had not stated in clear terms that the 
document fell under S. 123. The short iwint 
according to him was whether the head of the 
department or the Court was to decide whe¬ 
ther a particular document was an unpub¬ 
lished official record relating to affairs of 
State. The question referred for our opi¬ 
nion is; 

“Whether the Court is entitled to inspect the docu¬ 
ment in respwt of which the privilege i.s claimed by 
the Commissioner of Police in order to ascertain 
whether the said document is an unpublished official 
record relating to any affairs of State within the 
meaning of S. 123, Evidence Act or not ?” 

Section 123, Evidence Act, says : 

“No one shall be permitted to give any evidence 
derived from unpublished official records relating to 
any affairs of State, except with the permission of 
the officer at the head of the department concerned, 
who shall give or withhold such permission as he 
thinks fit.” 

Section 124 says : 

“No public officer shall be conqx'lled to disclose 
communications made to him in official confidence, 
when he considers that the public intere.sts would 
suffer by the disclosure.” 

The question which has been referred to us 
for our opinion really falls under S. 1G2, Evi¬ 
dence Act. That section says : 

“A witness .«uinmoned to produce a document 
shall, if it is in hi.s posses.sion or jicwer, bring it to 
Court, notwithstanding any objection which there 
may Ihj to its production or to its admissibility. The 
validity of any .such objection shall be decided on by 
the Court. 


Magistrate sent a reply that as the summons 
had already been issued it would be advisable 
for the liolice officer to appear in Court and 
claim privilege from the witness box. Mr. 
Leech, who bad been the Superintendent of 
Police, “L” Division, up to that time, died in 
the meanwhile, and on 9th June 1948 , Deputy 
Inspector Moore was sent to the Court, with¬ 
out the documents which he had been asked 
to produce, and was instructed by the Commis- 
sioner of Police not to produce the document 
mentioned in the summons or the document 
known as the Duty Hegister and to claim 
privilege in resiDect thereof. In his evidence 
Deputy Inspector Moore stated that he had 
been orally instructed by the Commissioner 
^ Police not to produce the Duty Register. 
From the record of the case it appears that 
Deputy Inspector Moore stated that the docu¬ 
ment—the Duty Register — could not be pro¬ 
duced under any circumstances. Thereupon 
the Magistrate decided to make a reference to 
this Court. 


The Couit, if il sees fit, may insi)ect the document, 
unless it refers to matters of State, or take other evi- 
dence to enable it to determine on its admissibility.” 

The section refers to official as well os 
private documents, and para. 2 of the section 
provides that when a document, in respect of 
which an objection to production or admissi¬ 
bility is raised, refere to matters of State, the 
Court has no ix)wer to ins|)ect the document. 
With regard to other documents in respect of 
which privilege is claimed the Court, if it 
thinks fit, may inspect the documents. The 
position therefore with regard to an official 
document is that the officer summoned to 
produce it is bound to produce it in Court. 
He must raise the objection in Court and the 
question whether that objection is well- 
founded is one for the Court to decide. Butj 
for this purpose the Court is not entitled to 
inspect the document if it refers to matters of 
State. It must decide the question without 
such inspection by examining the officer pi*o.l 
ducing it or otheiwise. 


The learned Magistrate says in his letter Although the actual question referred to us 
of reference that it was necessary for the is whether the Court is entitled to inspect a 
Court to find out whether the document in document in respect of which privilege is 
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claimed on the ground of its being an un- 
published record relating to affairs of State, 
the answer to that question requires also an 
answer to the other question also mentioned 
in the Magistrate’s letter of reference, whe¬ 
ther it is the Court or the head of the depart¬ 
ment called upon to produce a document who 
is to decide whether a particular document is 
an unpublished record relating to affairs of 
State, i.e., whether it is a document in respect 
of which privilege can proj^erly be claimed. 
The language of S. 162 makes it clear that this 
latter question is one for the Court to decide. 
But once the Court has decided that the docu¬ 
ment is one in respect of which privilege may 
be claimed, i. e., that it is an unpublished 
record relating to matters of State, the ques- 
tion whether the document should be produced 
or not is one entirely in the discretion of the 
bead of the department concerned, and the 
Court has no ix)wer to inspect the document 
to determine the question of its admissibility. 
The Evidence Act does not say what docu¬ 
ments are to be regarded as unpublished 
official records relating to affaii’S of State, or 
communications made to an officer in his 
official capacity. It is not everj' official record 
or register or every official communication 
which can be regarded as privileged. The 
question has been recently considered in (1942) 
A.c. 624.' Viscount Simon L. C. dealing with 

this point said (p. C86): 

“The principle to be applied in everj cose is that 
documents otherwise relevant and liable to produc¬ 
tion must not be produced if the public interest 
requires that they should be withheld. This test may 
be found to be satisfied either (a) by having regard 
to the contents of the particular document, or (b) by 
the fact that the document belongs to a class which, 
on grounds of public interest, must as a class be with¬ 
held from production.” 

Dealing with the question of the manner in 
which the objection to the production of a 
document should be taken Viscount Simon 
said (p. 638) : 

“Thecssential matter is that the decision to object 
should be taken by the minister who is the political 
head of the department, and that he should have 
seen and considered the contents of the documents 
and himself have formed the view that on grounds 
of public interest they ought not to be produced, 
either because of their actual contents or t^ause of 
the class of documents, e.g., departmental minutes, 
to which they belong. Instances may arise where it 
is not convenient or practicable for the political 
minister to act (e.g., he may be out of reach, or ill, 
or the department may be one where the effective 
head is a permanent official) and in such cases it 
would be reasonable for the objection to be taken, as 
it has often been taken in the past, by the perma¬ 
nent head. If the question arises before trial, the 
objection would ordinarily be taken by affidavit, and 
a good example is provided by the affidavit of the 
First Lord of the Admiralty in the present cose. If 
the question arises on subpoena at the bearing it is 

1. (1942) 1942 A.C. 624, Duncan v. Cammell, Laird 

& Co. 


not uncommon in modern practice for the minister’s 
objection to be conveyed to the Court, at any rate in 
the first instance, by an official of the department 
who produces a certificate which the minister has 
signed, stating what is necessary. I see no harm in 
that procedure, provided it is understood that this 
is only for convenience and that if the Court is not 
satisfied by this method, it can request the minister’s 
personal attendance.” 

In dealing with the question whether when an 
objection has been duly taken the Judge should 
treat it as conclusive, his Lordship referred 
to the rulings in (1888) 21 Q.B.D. 509^ at p. 515 
and (1860) 5 H. & N. 888^ at page 853 and said 
(page 642): 

“Although an objection validly taken to produc¬ 
tion, on the ground that this would be injurious to 
the public interest, is conclusive, it is important to 
remember that the decision ruling out such docu¬ 
ments is the decision of the judge. Thus, in the pre¬ 
sent case, the objection raised in the respondents’ 
affidavit is properly expressed to be an objection to 
produce ‘except under the order of this honourable 
Court.’ It is the Judge who is in control of the trial, 
not the executive, but the proper ruling for the 
Judge to give is as above expressed In this con¬ 
nexion, I do not think it is oat of place to indicate 
the sort of grounds which would not afford to the 
minister ade^iuate justification for objecting to pro¬ 
duction. It is not a sufficient ground that the docu¬ 
ments are “State documents” or “official” or are 
marked “confidential.” It would not be a good 
ground that, if they were produced, the consequences 
might involve the department or the government in 
parliamentary discussion or in public criticism, or 
might necessitate the attendance as witnesses or 
otherwise of officials who have pressing duties else¬ 
where. Neither would it be a good ground that pro¬ 
duction might tend to expose a want of efficiency in 
the administration or tend to lay the department 
open to claims for compensation. In a word, it is 
not enough that the minister of the department does 
not want to have the documents produced. The 
minister, in deciding whether it is his duty to ob¬ 
ject, should bear these considerations in mind, for 
be ought not to take the responsibility of withhold¬ 
ing production except in cases where the public in¬ 
terest would otherwise be damnified, for example, 
where disclosure would be injurious to national de¬ 
fence, or to good diplomatic relations, or where the 
practice of keeping a class of documents secret is 
necessary for the proper functioning of the public 
service.” 

In the course of the judgment, His Lordship 
pointed out that the judgment in that case 
was limited to civil actions, and the practice, 
as applied in criminal trials where an indivi¬ 
dual's life or liberty is at stake, is not neces¬ 
sarily the same. The law in India as regards 
the claim of privilege for official documents 
has been dealt with in 44 all. 360.^ In that 
case it was held that a statement made to the 
Collector of a district by a person applying to 
have his estate taken under the Court of 
Wards setting forth his ffnancial position is a 
communication made to a public officer in 

2. (1888) 21 Q. B. D. 509, Hennessy v. Wright. 

3. (I860) 5 H & N 838, Beatson v. Skene. 

4. (’22) 9 A. I. R. 1923 All. 37 : 44 AU. 360 : 66 

I. 0. 171, Collector of Jaunpur v. Jamna Prasad- 
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official confidence within the moaning of 
S. 124, Evidence Act, and cannot therefore be 
used as an acknowbdgment of any liability 
mentioned therein. In the course of a suit an 
application was made on behalf of the plain, 
tiff asking the Court to direct the Collector as 
Manager of the Court of Wards to produce 
certain documents relating to the estate of a 
certain person. In accordance with the sum- 
mons sent to him the Collector produced the 
documents in Court but claimed privilege for 
them under s, 124, Evidence Act, on the 
ground that the documents contained state, 
ments which were made to him in official con¬ 
fidence, and that he objected to produce them 
on the ground that their disclosure would be 
prejudicial to the public interest. The Subor¬ 
dinate Judge before whom the claim was 
made overruled the plea of privilege raised by 
the Collector and held that the documents 
were admissible, and one of them was exhibi- 
ted in the case. The High Court held that the 
view taken by the Subordinate Judge as re¬ 
gards the admissibility of document was 
wrong. But as regards the question whether 
it was for the officer claiming privilege or for 
the Court to decide w'hether the document 
was a privileged one, the High Court said 
(page 365): 

“It is quite clear on a proper construction of this 
section (S. 124, Evidence Act) that it is for the 
Court to decide whether or not a particular docu- 
inent for which privilege is claimed is a communica¬ 
tion made to a public officer in official confidence. If 
the Court decides that it was so made then it has 
no authority to compel the public officer to produce 
it, for according to the section the public officer 
himself is the sole judge as to whether its disclosure 
would or would not be in the public interests.'* 

The question has also been very fully con¬ 
sidered by a Division Bench of this Court in 
41 Bom. L. E, 891.® The facts in that case 
were very Bixnilar to those in 44 AIjI». 860.* 
A suit was filed by the mortgagee of a pro¬ 
perty against the mortgagor whose estate was 
in charge of the Court of Wards and the 
Collector was asked to produce certain docu- 
ments. The Collector claimed privilege under 
S. 162, Evidence Act, with regard to some of 
the documents. It was held by this Court that 
the claim to privilege made by the Collector 
was not warranted, first, because the docu- 
menta referred to were not communications 
in official confidence or of a political cbarac- 
ter, but were really routine papers relating to 
the management of a private estate in charge 
of the Court of Wards, nor were they official 
documents of a confidential nature; secondly, 
because the public officer, the Collector, did 
not base his claim on the ground that public 
interests would suffer by the disclosure of the 

5. (’39) 26 A. I. R. 1939 Bom. 237 : 41 BomTlirR. 

391 : 183 1. C. 225, Bhatcbandra y. Chanbasappa. 
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record ; and, thirdly, because no privilege wa^> 
claimed when the documents were pro<lucecl 
and inspected by the parties. In dealing with 
the question of privilege Wassoodew J. said 
(page 405): 

“The questions involving a claim to privilege for 
a document in the Government records made by a 
public officer in charge thereof, and relating to the 
Court’s duty upon such claim and the procedure to 
be observed thereupon are somewhat difficult to 
answer. The relevant provisions of the Evidence 
Act bearing on the point are contained in Ss. 123, 
124 and 162. The last section deals with production 
of documents in answer to summons, and it seems 
that that section makes it obligatory on the witness 
to produce the documents called upon by the Court, 
and he has no right to determine whether the docu¬ 
ment shall be produced. It seems obvious that at 
the time he produces it according to the exigency of 
the summons, it is for the witness to claim the pri¬ 
vilege. It is the duty of the Court then to determine 
whether the document shall be admitted and ex¬ 
hibited. This section as well as S. 123 protects the 
discovery of documents referring to matters of State. 
That is based on the general rule that no person 
can be compelled to give evidence of matters which 
are State secrets including communications between 
public officers in the discharge of their public duties 
(Halsbury, Vol. 22, para. 597, at p. 427). The section 
makes no difference between a private witness called 
upon to produce private documents and a public offi¬ 
cer summoned to produce public record. In that res- 
peot S. 124, Evidence Act, is more particular and 
lays down the rule of public policy, and the limits 
within which the production can be withheld, that 
is the character and quality of the privilege." 

After quoting S. 124 the judgment proceeds 
(page 406): 

*Tt has been well recognised in England that the 
privilege is a narrow one and most sparingly to be 
exercised : see (1931) A. C. 704.® According to Tay¬ 
lor (Law of Evidence, Edn. 12, Vol. 1) the principle 
of the rule is public safety and accordingly the rule 
of exclusion is applied no further than the attain¬ 
ment of that object requires {see S. 939). That is not 
the test under the Indian law. The question that 
arises under S. 124 is whether the communication in 
question was made to the public officer in official 
confidence. That is the condition precedent to the 
claim, and the question is primarily to be decided by 
the Court before whom the privilege is claimed : see 
44 All. 360.4 to when and how the privilege 
should be claimed, there is no clear-cut rule of pro¬ 
cedure. But it seems sufficiently clear that it should 
be claimed at the earliest opportunity by the public 
officer concerned when in reply to the summons he 
produces the document in bis control or charge. It is 
futile to claim the privilege at a very late stage when 
there has already been a disclosure of the document 
given in charge of the Court. There is no rule of law 
requiring in terms that the public officershould state 
the exclusionary facts in an affidavit. Perhaps there 
is a difference in procedure and the Court may call 
for an affidavit or a statement on oath in Court in a 
case where the pablio officer or the Government 
whom be represents is a party and they are called 
upon to make a general discovery of the documents 
in their possession. But I suppose the Court's powers 
are untrammelled by rigid rules in the matter of 
laying down the procedure which is the most suit¬ 
able to the exigencies of each case. The authorities 

6. (’31) 18 A. I. R. 1931 P.C. 254: 1931 A. C. 704 : 

135 I. C. 625 (P. C.), Robinson v. State of South 

Australia (No. 2). 
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in England establish that the Court has wide powers 
to detennine the validity of the claim : see (1916) 1 
K.B. 822? and (1841) 1 Ph. .50.8 ... The safeguard¬ 
ing of the State policy is left entirely by the Indian 
Legislature to the care of the public officer if he can 
satisfy the Court that the documents refer to mat¬ 
ters of State or that they are communications made 
in official confidence.” 

These rulings, and especially the ruling of 
this Court in 41 Bom. L. R. 391,® furnish a 
clear answer to the question which the learned 
Magistrate has referred to us. In our opinion 
in view of these rulings the reference was 
hardly necessary. Part of the difficulty that 
has arisen in the present case has been due to 
the Magistrate’s own failure to specify clearly 
in the summons the document which the 
Commissioner of Police was called upon to 
produce. After the Magistrate’s attention had 
been drawn by the Commissioner of Police to 
the fact that no station-diary was being main¬ 
tained at the Worli Jail and that the docu¬ 
ment maintained there was called a Duty 
Register, he should have sent a fresh sum¬ 
mons calling upon the Commissioner of Police 
to produce the Duty Register. It would then 
have been the duty of the Commissioner of 
Police, if he wanted to claim privilege with 
regard to the Duty Register, to first produce 
it in Court and then claim privilege for it. It 
was not for him to decide the question whe¬ 
ther the document should or should not be 
produced. That was a question for the Magis¬ 
trate to decide. The reply to the reference will 
(therefore be that the officer claiming the pri- 
jvilege must appear and produce the document 
in Court and must satisfy the Court that his 
claim is well-founded. It is for the Court to de¬ 
cide whether the claim should be allowed or not. 
But once the Court holds that the document 
is one with regard to which privilege can be 
claimed, in other words, that it is a comma- 
nication made to a public officer in official 
confidence or that it is an unpublished official 
record relating to affairs of State which it 
would not be in the public interest to disclose 
the question whether privilege should be 
claimed for it or not is entirely within the 
discretion of the officer in charge of the docu¬ 
ments. The Court for the purpose of deciding 
whether the claim to privilege is well-founded 
or not is not entitled to look at the docu¬ 
ments. It must decide the question of the 
validity of the objection without looking at 
the documents. 

G.N. Ajistver accordingly. 

7. (1916) 1 K. B. 822, Astatic Petroleum Co. Ltd. v. 

Anglo Persian Oil Co. Ltd. 

8. (1841) 1 Pb. 50, Smith v. The East India Co. 


A. I. R. 

A. I. R. (32) 1945 Bombay 126 

Lokur and Rajadhyaksha JJ. 

Dhondo Khando — Appellant 

V. 

Waman Balwant and aiiother — 

Respondents, 

Second Appeal No. 791 of 1941, Decided on 4th 
•January 1944, against decision of Dist. Judge, Bel- 
gaum, in Appeal No. 79 of 1939. 

(a) Civil P. C. (1908), O. 22, R. 3—Father co¬ 
parcener plainfiff dying — Senior son represents 
family although junior son is also joined with 
elder son — On death of latter, younger son re¬ 
presents appeal on behalf of original plaintiff. 

When a Hindu coparcener, who is the father of 
the family dies the person who should be brought on 
record as his legal representative is his eldest son 
and although the younger son is joined as a legal 
representative along with the elder, that joinder is 
not illegal and at the most may be regarded as 
superfluous. If during the pendency of the appeal the 
elder son dies, the next succeeding managing mem¬ 
ber of the family the younger son should regarded 
as representing the estate of the original plaintiff : 
(’41) 28 A.I.R. 1941 Bom. 23 (F. B.); (’25) 12 A.I.R. 
1925 Mad. 456 and 34 Cal. 642 (F. B.). Foll.\ (18) 
-5 A. I. R. 1918 Bom. 165, Not foil. [P 128 C 1. 2] 

(b) Civil P. C. (1908), O. 22, R. 3 — Appeal — 
Partial representation of deceased appellant — 
Decree is not nullity. 

Even a partial representation of the estate of the 
deceased appellant is sufficient to validate the appeal 
and to preclude the decree obtained in that appeal 
from being regarded as a nullity : (’34) 21 A. 1. R. 
1934 Mad. 730; (’43) 32 A. I. R. 1943 Bom. 457 and 
(’42) 29 A. I. R. 1942 All. 358, Foil. [P 129 C 1] 

(c) Civil P. C. (1908), O. 22, R. 3 and O. 41, 
R. 4—Out of two appellants one dying — Decree 
can be passed in appeal even though other is 
not present. 

Where an appeal is filed by two persons and 
one of them dies during the pendency of the ap¬ 
peal, the provisions of 0. 41, B. 4 apply and it is 
competent to the Court to pass a decree in the suit 
even in respect of the person who is not at that 
time before the Court. Even after the appeal has 
abated it is open to the Court, acting under 0. 41, 
R. 4 to pass a decree in respect of all the appellants 
including the appellant whose appeal has abated. 

[P 129 C 2] 

(d) Civil P. C. (1908), O. 41, R. 4 and O. 22, 
R, 3 — When appeal abates as whole and when 
it does not so abate explained. 

If the case is of such a nature that it cannot be 
disposed of in the absence of the legal representatives 
of the deceased the whole appeal will abate. But if the 
lower Court’s decree process on a ground common 
to the deceased as well as to the survivors, tbeu, the 
latter can, under 0. 41, R. 4, appeal from the whole 
decree and the absence of the le^ representatives of 
the deceased is no bar to the disposal of the appeal. 
Hence in such a case, if the l^:al representatives are 
not substituted within the period of limi tation, the 
appeal abates only so far as the deceased is concerned 
and not as a whole, and if the appeal succeeds the 
appellate decree or order enures to the benefit of all 
the appellants including the deceased : 27 Bom. 284, 
Foil.', 1’34) 21 A.I.R. 1934 Lab. 206, Not foil.; Case 
law referred. [P 131 C 1, 2] 

P. B. Qajendragadkar — for Appellant. 

D. R. Manerikar — for Respondents. 
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filed this second appeal. As this mattoi' has 


Rajadhyaksha J. — This is an api^eal 
against an order passed by the District Judge 
of Belgaum in Civil Appeal No. 79 of 1939, 
confirming the order of the Second Class Sub¬ 
ordinate Judge of Chikodi in an application 
under S.47, Civil P. C., in regular Darkhast 
NO. 377 of 1938. The circumstances that gave 
rise to this second appeal are as follows : 

One Balwant Satiaram Naik had tiled re¬ 
gular suit NO. 195 of 1923, against one Dhondo 
Khando Naik and two others for partition of 
his alleged half share in Revision Survey No. 28 
of Chinchani, for mesne profits of Rs. 150 ac¬ 
crued due before the date of the suit and for 
future mesne profits from the date of the suit. 
The suit was dismissed ^ith costs. He prefer¬ 
red Appeal NO. 315 of 1931 in the District Court 
of Belgaum against the decree passed by the 
Subordinate Judge of Chikodi. But pending 
the disposal of the appeal, Balwant Sakharam 
died. His two sons, Chintaman and Waman, 
were then brought on record as his legal re¬ 
presentatives. The first appellate Court dis¬ 
missed the appeal and confirmed the decree of 
the trial Court. Chintaman and Waman then 
preferred Second Appeal no. 611 of 1933 to the 
High Court. Pending the disposal of this appeal 
Chintaman died on 24th July 1937. This fact, 
however, was not brought to the notice of the 
High Court, and Sen J. on 9th September 
1937, reversed the decree of the lower Courts 
and decreed the plaintiffs’ suit with costs. The 
present darkhast was then filed by Waman 
and the son of Chintaman for partition of the 
suit property in accordance with the decree 
of the High Court. 

The judgment-debtor l then gave an appli- 
cation in which he contended that the decree 
passed by the High Court in the second appeal 
was a nullity inasmuch as the heir and legal 
representative of the deceased Chintaman had 
not been brought on record before the decree 
of the High Court was passed and that there- 
fore no execution of that decree could be taken, 
out. He therefore prayed that the darkhast 
application be dismissed with costs. 

The Second Class Subordinate Judge of 
Chikodi before whom the execution application 
was filed held that the decree passed by the 
High Court in Second Appeal no. 611 of 1933 , 
was not a nullity and was capable of exe- 
cution. He futher held that although the 
appeal abated so far as the deceased Chinta¬ 
man was concerned, the decree had not be¬ 
come incapable of execution. He therefore 
dismissed the application with costs. Against 
that order the judgment-debtor filed an appeal 
in the District Court of Belgaum, and the 
learned District Judge confii-med the order of 
the Subordinate Judge and dismissed the ap¬ 
peal. Against that order judgment-debtor l has 


come up for consideration in execution, the 
only contention open to the judgment-debtor 
to raise in execution is that the decree was a 
nullity; otherwise an executing Court has no 
power to question the jurisdiction of the Court 
which passed the decree under execution. 
There is a ruling to this effect in 54 Bom. 9G.^ 
Bealising that the only way in which the 
decree of this Court in second appeal could be 
challenged was by contending that the decree 
was a nullity, an application was made by 
the judgment-debtor to this Court in civil 
Application No. S2 of 1938. This application 
was presumably made in accordance with the 
ruling of the Jfadras High Court in A. l. B. 

1923 Mad. 58,^ in which it is laid down that : 

“When the order or a decree of a Court is a nullity, 
a party interested in showing it to be a nullity may 
apply to the Court to vacate it and if the Court ij? 
satisfied about the facts, it ought to do so. Such an 
application need not be filed under any particulai’ 
section of the Code and the absence of a section does 
not render the application incompetent.” 

Accordingly, civil Application No. 82 of 1938 
was filed in this Court in which it was prayed 
that : 

“The judgment be reviewed and vacated, and tliat 
the appeal be re-heard on the ground that the decree 
was void, either wholly or at least so far as appel¬ 
lant I’s intere.st was concerned." 

This application was heard by Sen J. who 
had passed the decree in second appeal in 
pursuance of which execution was taken out. 
Sen J. rejected this application summarily on 
21st February 1988. The rejection of this appli¬ 
cation was tantamount to a finding of this 
Court that the decree passed by this Coui't 
was not a nullity, and the appellant judgment- 
debtor is bound by that decision. We there¬ 
fore, think that it was hardly open to him to 
agitate the same question again in resisting 
the execution application. This aspect of the 
matter does not appear to have been consi¬ 
dered by the two Courts below, presumably 
because they were not aware that such an 
application had been filed before this Court 
and had been subsequently rejected. Even on 
merits we are of opinion that the view taken 
by the two Courts that the decree which is 
sought to be executed is not a nullity is 
correct. This question can be considered from 
two points of view: (l) as regards representa- 
tion of the estate of the deceased plaintiff; 
and ( 2 ) as regards the applicability of O. 41 , 

R. 4, on which both the lower Courts have 
relied for holding that the decree in second 
appeal was not a nullity. As regards the first 
question, viz., about represent ation of the 

1. (’30) 17 A. I. R. 1930 Bom. 141 : 64 Bom. 96 : 
124 I. C. 236, Shiddappa Irappa v. Ravappa Som- 
appa. 

2. (’23) 10 A.I.R. 1923 Mad. 68 : 70 I. C. 168, Sub- 
baraya Mudaliar v. Kandasamy Mudaly. 
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estate of the deceased plaintiff, Balwant 
Sakharam, it bas to be remembered that when 
he filed the suit, he was the manager of the 
joint undivided Hindu family, and when he 
died, bis sons, Chintaman and Waman, were 
brought on n cord as his legal representatives. 
The question as to who is the proi^er legal 
representative oi a person who is the head of 
a joint Hindu family is not altogether free 
from difficulty and there have been rulings 
of the various High Courts which have taken 
somewhat conflicting views on the subject. 
The Bombay High Court has held in 42 Bom. 
504® that where a coparcener in a joint Hindu 
family dies, the survivors are not his legal 
representatives inasmuch as they take the 
estate by survivorship and not by succession. 
This case, however, bas been doubted in a 
subsequent decision of this Court in 55 Bom. 
709.** At page 724 Broomfield J. observes as 
follows : 

“I am inclined to think that the real basis of the 
decision should be that the son who takes the joint 
family estate by sunivorship should be regarded as 
a ‘person who in law represents the estate of a de¬ 
ceased person’ within the meaning of the first part 
of the definition inS. 2 (11). He represent^ the estate 
which was previously represented by his father. In 
84 Cal. 642,^ Mitra J. expressed the opinion that, 
apart from heirship as regards the self-acquired pro¬ 
perty of a deceased father, a son in a joint family 
governed by the Mitakshara system must be held to 
be his father’s legal representative. The reasoning 
upon which this view is based appears to me to have 
great weight and with all respect to the learned 
Judges who decided 42 Bom. 504,* I greatly doubt 
whether it has been rendered obsolete by the new 
definition of 'legal representative’ and the new S. 53 
in the Code of 1908. Sooner or later I think 42 Bom. 
504^ may have to be considered by a Full Bench,” 

That case has in fact been held not to be 
good law in the Full Bench case in 42 Bom. 
L. B. 106G.® It would, therefore, appear that 
when the deceased coparcener was the father 
of the family who represented the joint family, 
his son is, according to the decisions of the 
Bombay High Court in 42 Bom. L. K. 1066 ® 
and of the Madras High Court in A. I. R. 1925 
Mad. 450,^ “a person who in law, represents 
the estate of a deceased person”. When, there- 
fore, Balwant Sakharam died, the person 
who should have been brought on record 
as his legal representative was his eldest son 
Chintaman, and although Waman was joined 

3. (’18) 5 A.I.R. 1918 Bom. 165 : 42 Bom. 504 : 46 
I. C. 745, Cbunilal Hnrilal v. Bai Mani. 

4. (’31) 28 A. I. R. 1931 Bom. 484 : 55 Bom. 709 : 
134 I. C. 961, Gancsb Sakharam v. Narayao Shiv- 
ram. 

5. (’07) 34 Cal. 642 (F.B.),Amar Chandra Kundu v. 
Sebak Chand Cbowdhury. 

6. (’41) 28 A. I. R. 1941 Bom. 23 : 1. L. R. (1941) 
Bom. 177 : 192 I. C. 198 : 42 Bom. L. R. 1066 
(F.B.), Jamburao Sattappa v. Annappa Ramcban- 
drappa. 

7. (’25) 12 A. I. R. 1925 Mad. 456 : 86 I. C. 178, 
Nagappa v. Karuppiab. 


as a legal representative along with Chinta- 
man, that joinder was not illegal and at the 
most may be regarded as superfluous. Then 
later on while the second appeal was pending, 
Chintaman himself died and the next succeed- 
ing managing member of the family, viz., 
Waman should be regarded as representing 
the estate of the original plaintiff, Balwant 
Sakharam Naik. He was already on record 
and it was be who prosecuted the second ap- 
ix?al and obtained a decree in favour of the 
estate of the original plaintiff. In this view of 
the matter, it seems to us that there was a 
proper representation of the estate of the ori¬ 
ginal plaintiff, and the decree cannot there¬ 
fore, be regarded as a nullity. 

Even assuming that after the death of 
Chintaman, some other persons, including 
Waman, were entitled to come on record as the 
legal representatives of Chintaman, it does not 
follow that because these other persons had not 
come on record the decree obtained by Waman 
alone was a nullity. Waman was one of the 
two apjjellants and was a joint owner of the 
land in suit and was in joint possession of it. 
As joint tenant he had interest in every part 
of the estate and was owner along with others, 
of the whole estate. It cannot, therefore, be 
said that there was no representation at all 
of the estate of Chintaman when Chintaman 
died. There have been rulings to the effect 
that even when the estate of the deceased 
person is not fully represented, the decree ob¬ 
tained is not a nullity. We would refer in this 
connexion to the case in 58 Mad. 407.® At page 
415 Varadachariar J. observes as follows : 

“Some of the steps in the arguments bearing upon 
the above question are rendered doubtful by conflict 
of authority. Some decisions put a very strict con¬ 
struction upon the rules in 0. 22 and go to the 
length of bolding that, unless all the legal represen¬ 
tatives are actually on record, there can be no repre¬ 
sentation at all and the whole decree is void. Se^, for 
instance. A. I.R. 1933 Lah. 356,9 30 All. 117,W and 
'1001. C. 418.ti The preponderance of authority is 
however in favour of the view that there will be no 
abatement if at least some representatives are on re¬ 
cord. See, for instance, 4 Pat. 320^2 and 7 Lah. 
438.1* See also 30 M. L. W. OOSi-* at p. 1007. Apart 

8. (’34) 21 A. I. R. 1934 Mad. 730 : 58 Mad. 407 : 
153 I. C. 325, Mutburaman Chettiar v. Adaikappa 
Chetty. 

9. (’33) 20 A. I. R. 1933 Lah. 356 : 14 Lah. 543 : 
142 I. C. 649, Chuni Lai v. Amin Chand. 

10. (’08) 30 All. 117, Haidar Husain v. Abdnl Abad. 

11. (’27) 14 A. I. R. 1927 Lah. 94 : 100 I. C. 418, 
Muhammad Hasan v. Inayat Hussain. 

12. (’25) 12 A. I. B. 1925 Pat. 551 : 4 Pat. 320 : 89 
I. C. 280, Shib Dntta Singh v. Sheikh Karim 
Bakbsh. 

13. (’27) 14 A. I. R. 1927 Lah. 6 : 7 Lah. 438 : 98 
I. C. 612, Mt. Begam Jan v. Mt. Jannat Bibi. 

14. (’29) 16 A. I. B. 1929 Mad. 275 : 117 1. C. 705 : 
30 M. L. W. 995, Ramanathan Chettiar v. Rama- 
natban Chettiar. 
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from the provisions of O. 32, the question whether, 
in any suit, an estate can in the first instance be re¬ 
presented by some of the heirs entitled thereto in 
the ab^nce of other heirs has often come up for con- 
sideration and the preponderance of authority is in 
fayoor of the view that, in the absence of fraud or 
collusion, the repKsentation by some of the heirs will 
be sufficient representation: see 26 Mad. 230 *5 a I R 
1927 Mad. 1071.W A. I. R. 1928 Mad. 119917 and 
26 Bom. L. R. 375.18*' 

A ery nearly to the same effect is the decision 
of my learned brother Lokur J. in 45Bom.L.R. 
He held in that case that : 

“Where, on the death of a sole appellant who is a 
Hindu, his only son is brought on the record as his 
legal representative, under O. 22, Rr. 3 and 11, Civil 
P. C.. 1908, the appeal does not abate if his widow, 
who becomes his heir under the Hindu Women’s 
Rights to Property Act, 1937, is not brought on the 
record as his legal representative.” 

The High Court of Allahabad also in A. i. R 
19^ ALL. 35S“0 hold that ; 

Where an appellant dies after filing the appeal 
and by an order pas^ by the Court one of his heirs 
IS permitted to continue the appeal and is brought 
upon the record os a representative of the deceased 
entitled to continue the appeal filed by him, the heir 
represents the entire inheritance which came into 
being on the death of the appellant.” 

In that case also after the death of the appel¬ 
lant, more than one person should have come 
on the record as the legal representatives of 
the deceased appellant. But only one person 
Tvas brought on the record, and even then the 
learned Judges held that (page 361) : 

.... the appellant died after filing the appeal .... 
and by an order passed by this Court. . . Mt. Lachho 
has been permitted to continue the appeal filed by 
Itam Charan and has been brought upon the record 
as a representative of Ram Charan, [she must be 
held] entitled to continue the appeal filed by him. 
That must be held to be for the benefit of the entire 
inheritance which came into being on the death of 
Ram Charan.” 

We are therefore of opinion that there is con- 
Isiderable authority for holding that even a 
‘partial representation of the estate of the de- 
jeeased appellant is sufficient to validate the 
appeal and to preclude the decree obtained in 
ithat appeal from being regarded as a nullity. 

Then the next question we have to consider 
is as regards the applicability of 0 . 41 , B. 4 , 
Civil P. C. That rule lays down that : 

“Where there are more plaintiffs or more defen¬ 
dants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintiffs or to ail the defendants, any one of the 
plaintiffs or of the defendants may appeal from the 

15. (’03) 26 Mad. 230, Kadir Mohideen Marakkayar 
V. Mnthukrishna Ayyar. 

16. (’2p 14 A. I. R. 1927 Mad. 1071: 107 I. C. 805. 

A.nnamalai. 

**J ,r^ Mad. 1199: 117 I. C. 138. 

Sah>b v. Vageer Beevi Ammal. 

o« n V « h?.’ ^20 : 80 I. C. 758 : 

,5.® J®l»rabai v. Bismillabai. 

19. {43) 30 A. I. R. 1943 Bom. 457: I. L. B. (1943) 
Bom. 675: 210 I.C. 336: 45 Bom.L.R. 834. lahwar- 
lal Laxmichand v. Kuber Mohan. 

20. (’42) 29 A. I. R. 1942 All. 358 : I. L. R. (1942) 
All. 671: 203 I. C. 223, Ram Charan v. Bansidhar 
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whole decree, and thereupon the appellate Court may 
reverse or vary the decree in favour of all the plain- 
tiffs or defendants, as the case may be.” 

It is contended by Mr. Gajendragadkar that 
this rule would not have any application to 
the present case unless there were more appel. 
lants than one, and be urged that the real ap¬ 
pellant was the deceased plaintiff and that he 
was only represented by his two sons. We are 
of opinion that in this case we must hold that 
the appellants before the Court of first appeal 
were the two sons, Chintaman and Waman, 
on whom the right to continue the proceedings 
devolved after the death of Balwant Sakha- 
ram. From that view it would follow that 
both those appellants having filed a second 
apjjeal in the High Court, and one of them 
having died during the pendency of the appeal, 
the provisions of 0.4i, R.4, applied and it was 
competent to this Court to pass a decree in 
the suit even in respect of the pei*son who was 
not at that time before the Court. But it was 
contended by Mr. Gajendragadkar that even 
so, the question arising out of the death of 
Chintaman and his heirs not being brought on 
record, has to be considered under o. 22, B. 3. 
That rule relates to the abatement of suits 
and appeals. Under that rule : 

“Where one of two or more plaintiffs dies and the 
right to sue does not survive to tbesurvivingplaintiff 
or plaintiffs alone, or a sole plaintiff or sole surviving 
plaintiff dies and the right to sue survives, the Court, 
on an application made in that behalf, shall cause 
the legal representative of the deceased plaintiff to be 
made a party and shall proceed with the suit. 

(2) Where Nvithin the time limited by law no appli¬ 
cation is made under sub-r. (1), the suit shall abate 
so far as the deceased plaintiff is concerned.” 

These provisions apply also to appeals; but in 
the present case no question of abatement 
arises as admittedly the decree was passed by 
this Court before the period presciibed for 
bringing the legal representatives on record 
expired. We have not been referred to any 
case where the facts are similar to those before 
us. But Mr. Gajendragadkar referred to the 
provisions of 0. 22, R. 3, in order to test the 
argument as to whether in such a case where 
an appeal abates a decree could be passed 
under o. 41, R. 4, in favour of the appellant 
whose appeal has abated. On this point there 
have been several decisions, and the consensus 
of opinion appears to be that even after the 
appeal has abated it is open to the Court, act- 
ing under o. 41, R. 4, to pass a decree in respect 
of all the appellants including the appellant 
whose appeal has abated. The question came 
up for consideration in 22 ^om. 718.^^ At p. 72 i 
Tyabji J. observes as follows : 

“The mere fact of the death of one of the appel¬ 
lants cannot affect the right of the other appellants 
to proceed with the appeal if they choose to do so. 

As regards the appellants therefore the proper course 

21. (’98) 22 Bom. 718, Chandarsang v. Khimabhai. 
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for the lower appellate Court wa> to order that the 
appeal bad abated so far as HarUaug Kaoubhai was 
concerned, and to have proceeded with the hearing 
of the appeal so far as the remaining appellants were 
concerned.” 

Somewhat similar question arose in 27 Bom. 

234."' In that case, out of the two defeudants- 

appellants, Gangal)ai and Anpurnabai, Ganga- 

bai died pending the disposal of the ap}>eal, 

and her legal representatives were not brought 

on record. The appeal proceeded at the in- 

stance of Anpurnabai only. On hearing the 

api^eal the Judge reversed the decree of the 

lower Court and dismissed the suit. The 

plaintiffs, thereupon, preferred a second ap- 

l^eal and it was contended that the appeal by 

the defendants to the low’er Court had abat. 

ed inasmuch as the representatives of Ganga- 

bai had not been made parties, and that, at 

all events, under the circumstances the lower 

Court should not have reversed the whole 

decree, but only so much of it as related to An- 

purnabai’s share. In giving judgment, Chanda- 

varkar J. jreferred to the earlier decision in 

22 Bom. 718"^ and held that the defence of 

Anpurnabai was common to her and Ganga- 

bai, and the mere fact of her having been 

joined with Gangabai would not take away 

her right to appeal (page 28G) : 

‘‘No doubt in the lower appellate Court the appeal 
that was heard was the appeal of Anpurnabai, but, 
in dealing with that appeal it was open to the lower 
appellate Court to bear and deal with the whole suit 
if the defence was common.” 

So although Chandavarkar J. had before him 
the ruling in 22 Bom. 718,^^ he went even fur- 
ther and held that the appeal could be decided 
as if Gangabai was still a party to the suit 
even though her representatives had not been 
brought on record and her appeal abated by 
efflux of time. This decision of this Court has 
been approved of in several decisions of the 
various High Courts in India. It has been re¬ 
ferred to with approval in A. I. B. 1923 Mad. 
58,^® and in A.I.R. 1925 Mad. 910.^ In the latter 
case one of two appellants who were undivided 
Hindu brothers was dead when the decree was 
passed in the appeal. Subsequently the de¬ 
ceased’s legal representatives applied to be 
brought on the record. It was held that as the 
decree passed legally in favour of the surviv- 
ing appellant must enure for the benefit of all 
the membere of the appellants’ family, and as 
they wished to be formally brought on record 
as legal representatives of the deceased appel- 
lant who was not a party when the appeal 
was heard, their application to be brought on 

22. (’03) 27 Bom. 284 : 5 Bom. L. R. 90, Chinta- 
man v. Gangabai. 

23. (’23) 10 A. I. B. 1923 Mad. 58 : 70 I. C. 168, 
Subbaraya MuduUar v. Kandasamy Modaly. 

24. (’25) 12 A. I. R. 1925 Mad. 910 : 87 I. C. 748, 
Appanna v. Gavarappadu. 


the record should be allowed. In that case 
also the fact was that appellant 2 was dead on 
the date of hearing of the appeal, and it was 
held that that fact could not put his legal 
representatives in a worse piosition than if he 
bad not been party to the appeal at all: and 
even assuming that he was not a party to the 
appeal, the decree which was given in favour 
of bis undivided brother, appellant 1, would 
enure for the benefit of the other members of 
the family, namely, those petitioners who later 
wished to be added as parties. In support of 
the view taken the learned Judges relied on 
the Bombay case in 27 Bom. 284.^" The Bom¬ 
bay decision was again referred to with ap¬ 
proval in 61 Cal. 879.^® In that case also the 
appeal to the High Court was filed by the two 
brothers, Asiruddin and Moharak. Mobarak 
died during the pendency of the apical, and 
his heirs were not brought on the record with¬ 
in the time allowed by law. The result of that 
was that the aj^peal abated automatically so 
far as the appellant Mobarak was concerned. 
It was contended that tha effect of this abate¬ 
ment of the appeal so far as Mobarak was 
concerned, was that the whole appeal had 
abated. The preliminary objection was based 
on this ground and it was said that the appeal 
to that Court was incompetent and should 
have been dismissed apart from any question 
on the merits. It w^as further contended that 
O. 41, R. 4, only provided for a case where the 
appeal was preferred by one of the defendants, 
and not for the case where both the defendants 
api^aled, and during the pendency of the ap- 
pc^ one defendant died and his appeal abated. 
The learned Judges were, however, of opinion 
that that would be putting a limited construc¬ 
tion on the provisions of R. 4 of 0.41. In giving 
judgment in that case, Mitter J. referred with 
approval to the observations of Sir John Wallis 
in 40 Mad. 846'® at p. 868 where the Bombay 
decision has been quoted with approval and 
authority. Sir John Wallis observes (p. 868): 

‘‘Defendants 20 and 22 died after the appeal had 
been preferred and their representatives have not 
been brought on the record. It has been argued that 
as the appeal has abated as regards these appellants 
the decree of the lower Court cannot be modified as 
far as their interests are concerned. The grounds of 
appeal in which the appellants have succeeded are 
common to all the appellants and we think the terms 
of 0. 41, R. 4, Civil P. C., are wide enough to cover 
this case-—27 Bom. 284^3—and enables this Court to 
set aside the decree as regards the whole of the plain- 
tifi’s claim and not merely in respect of the interest 
of those appellants whose appeals have not abated. 
Any other conclusion would lead to ‘incongruity in 

25. (’34) 21 A. I. B. 1934 Cal. 703 : 61 Cal. 879 : 

154 I. C. 147, Satulal Bhattacharjya v. Asimddin 

Shaikh. 

26. (’18) 5 A. I. B. 1918 Mad. 794 : 40 Mad. 846 : 

41 I.C. 646, Somasundaram Cbettiar v. Vaithilmga 

Mudaliar. 
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same facts:’ vtde 30 Mad. 

A similar question came up for considera- 
tion in 68 Mad. 407.'* That was, however, a 
case not of appellants but of respondents, and 
O. 41, R. 4, was held not applicable to a case 
of that kind. But by parity of reasoning the 
argument was applied to the case before the 
learned Judge. At i). 414 Varadachariar J. 
observes as follows : 

“As stated already, on the death of the grand- 
lather, his two sons were brought on record, that is 
the estate was represented by two persons, as legai 
representatives. The question for consideration is 
when one of them dies and his legjil representative 
IS not brought on record, does the original estate that 
was at first rep^euted by two persons as leg.il repre- 
sentatives and is later on represented by one of them 
only <^se to be represented, for the purpose of that 
Utiption. If the answer is in the negative, the Court 
will undoubtedly continue to have jurisdiction to deal 
with the matter in controversy, whateverother reme- 
dies any person may have, on the ground that he 
wt« interested m the controversy but was not brought 
before the Court. Argument has accordingly been 
directed to this aspect of the matter and a number 
of have been brought to my notice. In dealing 
with th^ cases it seems to me . . . that a difference 
has to be kept in view between cases in which the 
original party to the action dies and his legal repre- 
^ntative is not brought on record, though there may 
be others having common interest with him and 
cases m which only one of several legal representa¬ 
tive brought in as such during the pendency of an 
action dies and the estate continues to be represented 
by the remaining legal representatives. Whatever 
the peition may be as regards the first group of 
cases, 1 am of opinion that in the second group there 
IS no lack of representation of the estate, that the 
remaining representatives can as well represent the 
estate as the original group did and that the principle 
applicable to this class of cases is to be gathered from 
those decisions which uphold the doctrine of repre- 
sentation of an estate by some of the heirs of a de- 
ceased person when such heirs are sued as defendants 
xn the first instance/’ 

We are of the opinion that these observations 
of the learned Judge are applicable to the 
matter which has come before us for con. 
sideration, and, with respect, we are in entire 
agreement with that view of the learned 
Judge. It has been argued by Mr. Gajendra- 
gadkar that this view of the applicability of 
O. 41, R. 4, makes to some extent nugatory 
the provisions regarding abatement contained 
in o. 22, R. 3 and has referred to the decision 
of the Lahore High Court in 15 Lah. 667.^® 
But, in our opinion, the current of authority 

of the more liberal construction 
which has been placed on the provisions of 
p. 41, R. 4. If the caae is of such a nature 
ithat it cannot be disposed of in the absence of 
the egal representatives of the deceased, ‘the 
whole apijealjwiU abate. But if the lower 

”‘p.’8ubu;y«^- S«bbay;a 

200 : 15 Lah 667 • 
Mai' Sahai-Ganga 
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Courts decree proceeds on a grountl coimno,, 
to the deceased as well as to the survivors, 
then, the latter can, under o. 41 , r. 4 , apDcal 
trom the whole decree and the absence of the 
legal representatives of the deceased is no bar 
to the disjxisal of the apiieal. Hence, in such 
a cose, if the legal representatives are noti 
substituted within the iieriod of limitation ' 
the apiieal abates only so far as the deceased 
IS concerned and not as a whole, and if the 
apical succeeds, the apixillate decree or order 
enures to the bonetit of all the aiipellants in 
eluding the deceased. Tliis ^■ie^v is based on 
the decision of our own High Court in •'>? 
Bom. 234-^ which has been followed recoiRJy 
by Broomfield J. in 45 Bom. l. r. io 9 .-» At 
P'^H4 the learned Judge observes: 

cases cited by Mr. Dharap, viz., 22 Bom 
718 21 27 Bom. 28422 and Cl Cal.^ 879,25 ^ake it 
quite plain that the death of one of two joint owners 
during the pendency of an appeal does not prevent 
the appeal being prosecuted by the other. In, fact 
there is no rule that all joint ownei-s must bo parties 

t^o appals, although it has been held that they mu=t 
be parties to suits.” ^ 

With aU respect, therefore, to the learned 
Judges of the Lahore High Court who decided 
the case in 15 Lab. 667“^ we prefer to follow 
the view of our own High Court as embodied 
in 27 Bom. 284- and which has been approved 
of by several other High Courts in India. If 
then the ijosition is that even after the abate- 
meat of the appeal of a particular appellant, the 

success of the other surviving appellants enures 
for the benefit of the deceased appellants, the 
case becomes all the more strong when, as in 
the case before us, the appeal had not even aba¬ 
ted at the time when the appeal was decided 
by Sen J. It is, however, contended by Mr. 
Gajendragadkar that before the provisions of 
o. 41, R. 4, can be invoked, there must be 
consciousness on the part of the Court that 
one appellant is dead, and it is only after the 
^urt comes to have knowledge of this fact 
that the power under that rule can be exer- 
cised and the order enures for the benefit of 
the deceased^appellant. But from the case in 
27 Bom. 284^' as also from the case in A. i. R. 
1925 Mad. 910,'* it is clear that the learned 
Judges who allowed the appeal were not 
aware of the death of one of the appellants, 
and even so it was held that the successful 
appeal would enure for the benefit of the 
deceased appellant. It was lastly contended 
by Mr. Gajendragadkar that at least in res 
pect of the one-half share of Chintaman the 
decree should be held as a nullity. In our 
opinion, this contention cannot be sustained. 

It may be that a person interested in so con- 
tendingjnay file a suit for a declaration that 

^ ?' 194:rBom. 301; I. L. R. (1943') 

Bom. 143: 210 I.C 474: 45 Bom.L.R. 109, Shripad 
Bah ant v. Nagu Kushaba. 
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he ■was not bound by the decree of the Court. 
But it cannot be held that the Court which 
passed the decree had no jurisdiction to do so; 
and it would not be oi)en to the executing 
Court to go into this question. For these rea- 
sons we are of opinion that the view taken 
by the two lower Courts is correct and the 
aiqieal, therefore, must be dismissed with costs. 
p.K. Appeal dismissed. 

A. I. R. (32) 1945 Bombay 132 

Stone C. J. and Kania J. 

Navnitlal Chunilal — Defendant — 

Appellant 

V. 

Baburao (No. 1) and another — 

Plaintiffs — Bespondents. 

Appeal No. 6 of 1944, Decided on 13th April 1944, 
from decision of Blagden J., D/- 17th December 
1943, in Si>mmary Suit No. 701 of 1943. 

(a) Transfer of^Property Act (1882), Ss. Ill (g) 
and (h), 112 and 113 — Waiver of forfeiture and 
waiver of notice to quit—Distinction. 

There is a fundamental difference between a 
waiver of a forfeiture, which is a matter which can 
be done at the election of the landlord alone, and 
what is inaccurately referred to as the waiver of a 
notice to quit, which can only proceed on the basis 
that the landlord and tenant are ad idem in making 
a new agreement. [P 134 C 1] 

(b) Transfer of Property Act (1882), Ss. 113 

and 116_Acceptance of rent after notice to quit 

_Whether landlord intended to renew tenancy 

or treat it as still subsisting is question of fact— 
Landlord held did not by accepting payment 
after action for ejectment intend to renew lease 
or treat it as still subsisting. 

It is not in every case that the payment and ac¬ 
ceptance of rent by the landlord after the notice to 
quit of necessity waives the notice. The question 
under S. 113 whether the act of the landlord (whe¬ 
ther it is a receipt of the amount sent as rent or is 
the receipt of the amount sent without any state¬ 
ment at all) was one from which one can impute to 
the landlord the intention of creating a renewal of 
the tenancy or treating the tenancy as still subsist¬ 
ing is a question of fact: Case law discitssed. 

CP 134 C 2] 

The plaintiffs owned a house in Bombay which 
was let to defendant on a monthly tenancy at the 
rate of Rs. 181 as rent per month of the Hindu 
calendar. On 19th April 1943 the plaintiffs obtained 
a certificate from the Controller under the Bombay 
Rent Restriction Order, 1942, to the effect that the 
flat was required for their own use. They followed it 
up by a notice to quit on 20tb April 1943, calling 
upon the defendant to vacate the flat at the end of 
Vaisakh, which fell on 2nd June 1943. The defen¬ 
dant failed to comply with the notice. On 7th June 
1943 the plaintiffs tiled a suit to eject the defendant 
claiming vacant possession and compensation for use 
and occupation at Rs. 181 per month from 3rd June 
1943 till vacant possession was given. Pending the 
suit, on lOtb July 1943 the defendant sent Rs. 181 
by cheque as tent for the month of Jeth, but the 
plaintiffs accepted it as “compensation for use and 
occupation.” The same thing happened during the 
succeeding months. The defendant contended that 
the acceptance of rent by plaintiffs subsequent to 
their notice to quit amounted to waiver of the notice. 


The question was whether on the facts there was an 
intention by the landlord to treat the lease as conti¬ 
nuing or to treat a new lease as having been created. 

Sdd that (1) there could be no question of the 
lease continuing. The lease and the tenancy came to 
an end on 2nd June 1943, and the premises then 
became subject, as they previously were, to the 
Bombay Kent Restriction Order, 1942. No payment 
was tendered by the tenant till 10th July; so that 
in any event there was an interval after 2nd June, 
when the notice to quit became effective, and the 
tender of the first payment, during which the lease 
and the tenancy had come to an end. The real 
question, therefore, was whether a new tenancy was 
by the conduct of the landlord created, apart from 
any statutory right of the tenant to remain in occu¬ 
pation on the premises under the Bombay Rent Res¬ 
triction Order. [P 134 C 1] 

(2) On the facts of the case there was no intention 
on the part of the landlord within the meaning of 
S. 113 to renew the lease or to treat the lease as 
subsisting because when the payments were accepted 
the premises were subject to the standard rent con¬ 
tained in cl. 3 (4) of the Bombay Rent Restriction 
Order. Apart from this the payments were expressly 
accepted as compensation for use and occupation and 
although the payments may have been tendered as 
rent, they were not received as such, and further 
there was not only a suit in ejectment pending but 
also a claim in that suit for compensation for use 
and occupation. [P 134 C 2;P 135 C 1] 

(c) Transfer of Property Act (1882), Ss. 113 
and 116—Ss. 113 and 116 have not made Indian 
law different from English law (Per Kania J .). 

Sections 113 and 116 have not made the Indian 
law different from the English law on the question 
whether the acceptance of payments by the landlord 
after the notice to quit amounts to waiver of the 
notice. [P 135 C 1, 2] 

(d) Transfer of Property Act (1882), Ss. 116, 
112 and 113—Interpretation of S. 116—Effect of 
S. 116 on Ss. 112 and 113 (Per Kania J.). 

Section 116 has to be read along with S. Ill cl. (a), 
which deals with the termination of a tenancy by 
efflux of time. Section 116 does not affect the rights 
of landlord and tenant as contained in Ss. 112 and 
113. tP 135 C 2] 

(e) Bombay Rent Restriction Order (1942) — 
Effect of, on rights of landlord under T. P. Act 
(Per Kania J.), 

■Qnder the Bombay Rent Restriction Order the 
position is that a landlord is entitled to enforce his 
rights under the Transfer of Property Act, save to 
the extent they are curtailed by that Order. Accord¬ 
ingly it would not be correct to say that from the 
date the landlord obtains a certificate from Rent 
Controller that the premises were required for his 
own use the tenant becomes a trespasser. 

[P 135 C 2; P 136 C 1] 

^ir Jamsliedji Kanga and M, M. Gharekhan 

— for Appellant. 

N. P. Engineer, Advocate-General and M. P- 
Laud — for Respondents. 

Stone C. J. — This is an appeal from the 
decision of Blagden J., dated l7th December 
1943 . The point raised is a short one, and is 
whether the acceptance of a payment after 
notice to quit waived the notice, as it is some¬ 
times described, and in effect created a new 
tenancy. Now, it is necessary to say something 
with regard to relevant dat^. It appears tha 
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in February 1943 the landlords, who are the 
respondents to this appeal, wei*e minded to get 
possession of these premises if they could, and 
under the supposition that the whole of the 
Bombay Rent Restriction Order, 1942 , was 
valid and effectual, they applied to the Con¬ 
troller, and ultimately, after having gone to 
the Collector, they got a certificate saying that 
the premises were needed for their own occu¬ 
pation. That certificate is dated I9th April 
1943. Accoidingly, on the following day, 20th 
April they served a notice to quit on their ten¬ 
ant, the appellant to this aj^peal. No ix)int 
turns on the validity of that notice. The notice 
expired on 2nd June, and on 7th June, this 
suit was filed, and be it noted in passing that 
in the prayer to the plaint the re9ix)ndent3 
ask (a) for an order for delivering up of vac¬ 
ant possession, and (b) that the defendant 
might be ordered to pay compensation for use 
and occuimtion of the premises from 3id June 
1943, till vacant possession given, at Rs. 181 
I)er month. 

What subsequently happened was as follows: 
On lOth July 1943, a cheque was sent with a 
covering letter by the appellant to the res- 
l^ndents, and the covering letter says this: 
“Please find herewith my cheque for Rs. 181 
being the rent for the month of Jeth.” On 
22nd July the respondents cashed that cheque, 
and on 13th August of the same year they sent 
a receipt. In fact there are two receipts, be¬ 
cause the rent was split up between the flat 
and the garage. The receipt for the rent of 
the flat is in the following terms: 

“For rent including municipal taxes forblockNo.6 
on the second floor of Indira situated on plotNo.l5A 
of the West Chaupaty Estate, Babulnath Road, 
Bombay, for the month of Jeshtha 1919.” 

and then the amount is stated, and that is 
signed by the agent, but one of the landlords 
respondent i, endorsed on the bottom: “ Re¬ 
ceived as compensation for use and occupa¬ 
tion,” and signed his own name. Three days 
previous to the receipt of that receipt the ap¬ 
pellant had sent the rent for the next month, 
namely, on lOth August, and it does not ap¬ 
pear that any receipt was ever sent in respect 
of that payment. But for the following month 
payment was made on 9th Septem^r, and 
there is some degree of particularity this time 
in giving the receipt: since the word “rent” 
is struck out and "compensation for use and 
occupation” is written in instead. I think it is 
to be noticed that the appellant sent this 
third payment after he had received the re¬ 
ceipt for the first payment. Two further pay- 
ments were made in October and November, 
and receipts were ultimately given in a like 
form for "compensation for use and occupa- 
tion,”and not for rent. The written statement 
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of the api)ellant was not in fact put in until 
1st December 1943, but the delay was due to 
the fact that on 12th July 1943, Coyajee J. 
made an order against the appellant for 
session which was appealed against, and which 
appeal was allowed on 12th November 1943. 

What is said by Sir Jamshedji Kanga on 
behalf of the apiiellant is this : That the ac¬ 
ceptance of rent is a waiver of the notice to 
quit, even though the landlord may have re¬ 
ceived the payment as compensation for use 
and occiqmtion, because the sums of money 
wore in each case tendered as vent, and there¬ 
fore they could not be accepted on any other 
basis. Certain well-known English cases wore 
relied ujwn; but before I turn to them, it is 
necessary to look at the relevant sections of 
the Transfer of Proiierty Act, wliich govern 
this matter. They are S. Ill, els. (g) and (h), 
S. 112, S. 113 and S. IIG. Section ill, els. (g) 
and (h), T. P. Act, 18 S 2 , is as follows; 

“A lease of immovable property determines : 

• • • . (g) by forfeiture ; that is to say, (1) in case tlio 
lessee breaks an express condition which provides 
that on breach thereof the lessor may re-enter ; or 
(2) in case where the lessee renounces his character 
ns such . , . 

.... (h) on the expiration of a notice to determine 
the lease, or to quit, or of intention to quit, the pro¬ 
perty leased, duly given by one party to the other.” 

Section 112 deals with the case of forfeiture, 
and it provides that a forfeiture is waived by 
acceptance of rent; and to this section there 
is this proviso: 

“Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground 
of forfeiture, such acceptance is not a waiver.” 

Then comes S. 113, which is the one witli 
which we are immediately concerned, and it 
is as follows: 

‘‘A notice given under S. Ill, cl. (h), is waived, 
with the express or implied consent of the person to 
whom it is given, by any act on the part of the 
person giving it showing an intention to treat the 
lease as subsisting.” 

And Sir Jamshedji Kanga has pointed out in 
his argument that it is significant that S. 113 
has no proviso to it as in the case of S. 112. 
Section llG is also relied upon, and it is in 
the following terms: 

“If a lessee or under-lessee of properly remains in 
possession thereof after the determination of the 
lease granted to the lessee, and the lessor or bis 
legal representative accepts rent from the lessee or 
under-lessee, or otherwise assents to his continuing 
in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to 
year, or from month to month, according to the 
purpose for which the property is leased, as specified 
in section 106.” 

Before parting with that section it is necessary 
to note the words "the lease is renewed.” The 
question we have to determine is: whether on 
the facts that I have stated there was an 
intention by the landlord to treat the lease as 
continuing or to treat a new lease as having 
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Ibeen created. In my judgment, there can be 
no question of the lease continuing. The lease 
and the tenancy came to an end on 2nd June 

« V 

1943. and the j'remises then became subject, 
■as they iireviousb’ were, to the Bombay Rent 
Jtestriction Order 1942. No payment was ten- 
dered by the tenant until lOth July; so that 
in any event there was an interval after 2nd 
June when tlie notice to quit became effective, 
and the tender of the fii'st payment, during 
which the lease and the tenancy had come to 
an end. The real question, in my opinion, is : 
whether a new tenancy was by the conduct of 
the landlord created, apart from any statutory 
right of the tenant to remain in occupation of 
the premises. 

Sir Jamshedji Kanga has referred us to two 
English cases in the House of Lords, namely, 
11858) G H. L. C. G72* and (1877) 3 A. C. 115 ^ 
But botli those cases were cases of the w’aiver 
of a forfeiture ; and, in my judgment, there is 
a fundamental difference between a waiver of 
a forfeiture, which is a matter which can be 
done at the election of the landlord alone, and 
what i.s inaccurately referred to as the waiver 
of a notice to quit, which can only proceed on 
the basis that the landlord and tenant are 
ad idem in making a new' agreement. The 
diffei'ence is w’ell stated in the following passage 
in Woodfall’s “Law of Landlord and Tenant,” 
Edn. 24 at p. 980 : 

“A notice to quit can be waived, and a new or 
continual tenancy created, only by the express or 
implied consent of both parties. There is this differ, 
cnce between a determination of a tenancy by a 
notice to quit and a forfeiture ; in the former case 
ibe tenancy is put an end to by the agreement of 
the parties, which determination of the tenancy 
cannot be waived without the assent of both ; but in 
the case of a forfeiture the lease is voidable only at 
the election of the lessor : in the one case the estate 
continues though voidable, in the other the tenancy 
is nt an end.” 

In my opinion, the English cases on waiver 
of forfeiture are not of any assistance in the 
determination of the question before us. Three 
other English cases have been relied upon ; 
and they are all cases in which the alleged 
waiver is of a notice to quit. The first one is 
(1920) 2 K. B. IGl.^ The second is (1920) 3 
K. B. 428* and the third is (1922) l K. B. 438.® 
The two latter cases show that the first one 
(1920) 2 K. B. IGI® is no longer to be consi¬ 
dered good law, and cannot be relied uix>n as 
an authority. (1920) 3 K. B. 428* and (1922) 1 
K. B. 438® w’ere both cases in w'hich the pre¬ 
mises were controlled under the English Rent 
Restrictions Act, and it w’as held that the ac- 

1. (1858) 6 H. L. C. G72, Croft v. Lumley. 

2. (1877) 3 A. C. 115, Davenport v. The Queen. 

3. (1920) 2 K. B. ICl, Hnrtell v. Blaokler. 

4. (1920) 3 K. B. 428, Davies v. Bristow ; Peurhos 
College V. Butler. 

5. (1922) 1 K. B. 438. Shuter v. Hersh. 


ceptance of rent was not a waiver. There is 
no English case in which a w'aiver of a notice 
to quit has been claimed by the acceptance 
of a payment made after action for ejectment 
brought. These two cases are useful in that 
they show that it is not in every case -that 
the payment and acceptance of rent of neces- 
sity waives the notice. 

In my judgment, what \ve have to do is to 
apply s. 113 to the facts of this case The 
determination of that question is really a 
question of fact for a jury : w’as the act of the 
landlord one from w'hich one can impute the 
intention of creating a renew'al of the ten- 
ancy? In my opinion, it was not. At the 
time these payments were accepted—and 
I am prepared to take the date of acceptance 
as that laid down by the learned Judge in the 
Court below, namely, the date w'hen the 
cheques were cashed,— the premises were sub- 
ject to the standard rent contained in cl. 8 (4), 
Bombay Rent Restriction Order, 1942. But, 
apart from this aspect of the matter, the pay¬ 
ments were expressly accepted as compensa¬ 
tion for use and occupation, and although the 
payments may have been tendered as rent, 
they were not received as such, and further 
there was not only a suit in ejectment pend¬ 
ing but also a claim in that suit for compen¬ 
sation for use and occupation. We have been 
refeiTed to a decision of Buckland J. in A.I.R. 
1926 Cal. 763,® where that learned Judge in 
effect decided this point under S. 113 and he 

said this (p. 7G3, col. 2): 

“Had rent been withdrawn from the Bent Con¬ 
troller prior to the filing of the suit there could be 
no question that this section would operate and that 
there would be a waiver of the notice to quit. It'is 
however argued that inasmuch as the money was 
withdrawn from the Bent Controller after the suit 
had been filed there was no waiver.” 

And the learned Judge decided that there was 
in effect a waiver. Now, it is to be observed 
that apparently neither in the arguments of 
counsel nor in the judgment of the learned 
Judge W’as any reported case at all referred 
to, and in my opinion, A. i. E. 1926 cal. 763® 
is in conflict, with what was laid dow'n by 
Lord Mansfield in (1775) 1 Cowp. 243.^ What 
Lord Mansfield said at p. 245 is as follows : 

“The single question is ; Whether the landlord 
has, by any subsequent act or agreement, waived 
such his right, and consented that the tenant should 
continue the possession ? If he has, no doubt bat he 
will be bound by such agreement. As to that, the 
fact in this case is that the landlord has received 
rent eo nomine for a quarter of a year which became 
due after the time of the demise in the declaration 
laid. This circumstance, it is insisted, is in fact a 
declaration on his part, that he departs from the 
notice be had given : and is an acknowledgment 
that he still considers the defenda nt as his tena n^ 

6. (’26) 13 A. I. B. 1926 Cal. 7G3 : 94 I. C. 156, 
Manicklal v. Kadambini. 

7. (1775) 1 Cowp. 243, Doe r. Batten. 
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But let u> suppose the landlord had accepted this 
rent under terms, or made an express declaration 
that he did not mean to waive the notice, and that, 
notwithstanding his acceptance or receipt of the rent 
he should still insist upon the possession. Or suppose 
any fraud or contrivance on the part of the tenant 
in paying it. Clearly under such circumstances the 
plaintiff ought not to be barred of his right to recovers 
but all these are facts which ought to be left to the 
consideration of the jury.** 

Now, (1775) 1 cowix 243,^ though of some 
antiquity, has stood the test of time, and is 
cited with approval in Smith’s “Leading 
Cases,” Edn. 13, Vol. I, p. 43, under the notes 
to Dumpor’s case, in Woodfall’s “Law of 
Landlord and Tenant,” Edn. 24 at p. 981; and 
in Halsbury’s “Laws of England,” Hailsham 
Edition, Vol. 20 at p. 143, in the articles on 
“Landlord and Tenant” which stand in the 
name of Du Parcq L. J.; and lastly it has 
been referred with approval in (1923) A.C. 773® 
the passage being in the judgment of Lord 
Atkinson at page 788, which judgment was 
assented by the other noble Lords, including 
.the Lord Chancellor, Lord Birkenhead. In 
,my judgment, when all the facts of this case 
'are taken into consideration, it is clear that 
Ithere was no intention on the part of the 
[landlord within the meaning of s. 113 , T. P. 
,Act, to renew the lease or to treat the lease as 
still subsisting. Accordingly, in my judgment, 
this appeal must be dismissed with costs. The 
appellant must vacate the premises on or 
before 22nd May 1944. 

Kania J. — I agree. The relevant corres- 
ix^ndence and facts have been summarized in 
the judgment of the learned Chief Justice. 
In that judgment the coses cited at the bar 
have also been referred to. I generally agree 
with the reasoning of the learned Chief Justice, 
but would add a few words to deal with some 
asi)ects of the cose which were argued at the 
bar. It was contended that S. 113, T. P. Act, 
made the Indian law different from the 
English law. In my opinion, there is no sub¬ 
stance in that contention. Section 112 deals 
with the cose of forfeiture. In terms it pro¬ 
vides that forfeitm’e could be waived by 
acceptance of rent. The section specifies cer¬ 
tain other ways also in which a forfeiture 
wuld be waived. Because it was stated in the 
of the section that forfeiture could be 
waived by acceptance of rent, it was essential 
to insert a proviso that if rent was accepted 
aft« the institution of a suit to eject the lessee, 
such acceptance was not a waiver. From this 
structure of s. U2, in my opinion, it is errone¬ 
ous to argue that, because there is no such 
proviso in S. 113, if rent is accepted after a 
suit is jfiled, the Legislature intended that the 
same should operate as a waiver of a notice 
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to quit. It should again be noteil that forfoi. 
ture is rocognised as a unilateral act follo^\■- 
mg on certiiin acts or defaults of the tenant. 
When covenants entitling the landlord to 
determine the lease have been broken, the 
landlord exercises his right to forfeit. In law. 
he has, therefore, made his election; and if 
such an election is once made, bo cannot go 
back on the same. The election is his, and his 
act has produced the result of forfeiture. The 
structure of s. 113 is entirely different. It is 
expressly provided that there must bo the con¬ 
sent of the i^ereon to whom proiierty was 
given on lease to bring about a waiver of the 
notice to quit. On the side of the landlord it 
is provided that he must do an act showing 
an intention to treat the lease as subsisting. 
It is, therefore, clear that under S. 113 there 
has to be an agreement between the two par¬ 
ties, and the waiver of a notice to quit cannot 
be brought about by an action either of the 
tenant alone or of the landlord alone. 

Some reliance -was placed on the words 
“showing an intention to treat the lease as 
subsisting,” as they were found both in ss. 112 
and 113. In my opinion, this is a very un¬ 
sound way of attempting to construe two dif- 
ferent sections, when the material structure 
thereof is quite different. In the case of a 
forfeiture, if there is a waiver, it must be of 
the alleged breach of covenant, with the result 
that the old lease has to continue. The result 
of a waiver of forfeiture is as if the forfeiture 
had never occurred and the lease was subsist- 
ing. In the case of a waiver of a notice to 
quit, on the expiry of the period mentioned in 
the notice the term of the lease comes to an 
end, and that lease cannot be brought into 
existence again. It is only on the agreement 
of the two persons that a new lease comes 
into existence. To that extent the phraseology 
of S. 113 is not strictly accurate. This point is 
made clear both in the passage cited in the 
judgment of the learned Chief Justice from 
Woodfall’s “Law of Landlord and Tenant” 
and as noticed in Halsbury’s “Laws of Eng¬ 
land,” Hailsham Edition, vol. 20 at p. 143. It 
was contended that S. 116 made a difference! 
in the Indian law. That argument, in my. 
opinion, is unsound. Moreover, s. 116 has to 
be read along with s. Ill, cl. (a), which deals 
with the termination of a tenancy by efflux of 
time. I do not think that section affects the 
rights of landlord'and tenant as contained in 
ss, 112 and 113. 

In the present case, again, the whole argu¬ 
ment is based on the contention that from the 
day the respondent obtained the certificate! 
from the Rent Controller the appellant became 
a trespasser. In my opinion, that argument isj 
unsound. Under the Rent Restriction Order 
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the position is that a laudloid is entitled to 
enforce his rights under the Transfer of Pro. 
perty Act, save to the extent they are curtailed 
by that Order. Before the judgment given by 
the Full Bench of this Court^ a few days ago, 
the relations of landlord and tenant were 
understood as governed by the Rent Restric¬ 
tion Order. It had also been held by a bench 
of this Court that when a landlord filed a suit 
for ejectment, the tenant could put forth 
cl. (8) of the Rent Restriction Order as a 
defence. In order to avail himself of that 
defence, he had to establish first that he was 
a tenant who was ready and willing to pay 
the rent due by him and had fulfilled the 
other conditions of the tenancy. On his estab¬ 
lishing that position, the landlord would nor¬ 
mally fail, unless he produced a certificate in 
terms of the proviso. In spite of the judgment 
of the Full Bench® this aspect of the case is 
material to be considered, because the ques- 
tion is : What was the intention of the res- 
l)ondent.landlord when he received and cashed 
the cheques sent by the appellant? At that 
time the landlord had claimed that the 
tenancy had come to an end by the notice to 
quit. He had further filed a suit claiming pos¬ 
session of the property. By paras. 2 and 3 of 
the plaint read with prayer (b) he had claimed 
Rs. 181 as compensation for use and occupa- 
tion after the period of notice to quit camo to 
an end. As ordinarily understood, the question 
is: whether he had waived that claim of his 
in any manner? By his actions, as pointed 
out in the record of this case, I do not think 
he had done so. 

The argument of the apijellant is that 
because the landlord accepted the amount 
sent as rent, although while accepting the 
same he stated that he was receiving it on 
account of compensation for use and occupa¬ 
tion, he must in law be deemed to have 
accepted it as rent, and, therefore, there was 
a waiver of the notice to quit. In my opinion, 
this line of argument is faulty, because it 
attempts to split the provision of S. 113 in two 
parts. It is an attempt to read in S. 113 the 
words “by acceptance of rent” as an act 
resulting absolutely in the waiver of the notice 
to quit, irrespective of the question whether 
there was an intention to treat the lease as 
subsisting or not. It is true that under 
illust. (a) if an amount is sent as rent and is 
‘received as rent,' there W’ill be a waiver of a 
notice to quit. But the section does not pro¬ 
vide that if an amount is sent as rent, hut is 
received by the landlord and accepted by him 
not as rent but as compensation for use and 
occupation, that is receipt of rent. In each 

9. Heforled ('45) 32 A.I.R. 1945 Bom. 88 (F.B.). 
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case, according to the wording of S. 113, it i.s 
for the Court to determine whether the act in 
question, (whether it is a receipt of the amount 
sent as rent, or is the receipt of the amount 
sent without any statement at all), discloses 
an intention to treat the lease as subsisting. 
If the answer to the question is in the affir- 
mative, then only if there is consent, express 
or implied, of the tenant, there is a w^aiver of 
a notice to quit. 

The whole basis of the appellant’s argument 
on this point is (1858) G H. L. C. 672.^ It was a 
case of forfeiture of a lease. The tenant was 
contending that he had not committed a 
breach of covenant entitling the landlord to 
forfeit and, therefore, he was a tenant. He 
therefore tendered the amount as rent. "When 
the landlord stated that he would accept it 
w'ithout prejudice to his contention that cove- 
nants were broken, the tenant reiterated that 
he w’as not paying it on any such condition; 
he was paying it as rent; and the landlord 
can take it as such or refuse it. Under those 
conditions the landlord received the amount, 
although he continued to state that he received 
it as compensation. The learned Judges, who 
w’ere summoned to express their opinion, in a 
large majority stated that on the facts the act 
of the landlord in retaining the amount 
amounted to acceptance of rent, and as it was 
a case of forfeiture, no statements of bis W'hen 
accepting the amount could alter the situa- 
tion. The opinion was expressly based on the 
view that except as rent the landlord had no 
right to receive that amount at all. The 
House of Lords has not affirmed that view. 
Having regard to the fundamental difference 
betw’een waiver of the forfeiture of a lease and 
waiver of a notice to quit I do not think that 
case has any application here. 

In the present cose, os 1 have pointed out, 
although the period of notice to quit had com^ 
to an end, the landlord had the right under 
the Rent Restriction Order to receive from 
the tenant the same amount which was sent 
by the tenant. After receiving the amount he 
stated, in terms, that he was not receiving the 
same as rent but as compensation for use and 
occupation. On being informed of this the 
tenant did not protest. I am unaUe to split 
this action of the landlord in two parts as 
suggested on behalf of the appellant, namely, 
that the receipt of the amount should be held 
as conclusive evidence showing the intention 
to treat the lease as subsisting, w'hen the land¬ 
lord, in terms, stated that he was not receiv- 
ing it as rent but as compensation for use and 
occupation. In my opinion the question is one 
of fact. In this case it is not shown that the 
landlord in receiving the amoimt sent by the 
tenant had done an act showing an intention 
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to treat the lease as subsisting. On that 
ground, the appeal fails. 

The learned counsel for the api)eUant has 
confined his argument to the question of 
waiver of the notice to quit, and has not 
addressed us at length on the first contention 
urged by liim before the trial Court, namely, 
that the certificate granted by the controller 
was invalid. Having regard to the judgment 
of the Full Bench® delivered last week, the 
question has become immaterial; but the 
learned counsel has made it quite clear that 
he does not abandon the ijoint. That ixjsition 
is well appreciated, becairso even if ho argued 
at length, in view of the Pull Bench case, 
which is binding upon us on this point, the 
result is a foi’ogone conclusion. 

Appeal dismissed. 


A. I. R. (32) 1945 Bombay 137 

Kania Ag. C. J. and Chagla J. 
Navnitlal Ghunilal — Appellant 

V. 

Bahurao (No. 2) and another _ 

Bespondents. 

Appeal No. 6 of 1944, Decided on 3rd July 1944 
in Suit No. 701 of 1943. ^ 

(a) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (7 of 1944), S. 9 (2) — 
Interpretation of. 


Under S. 9 (2) the Court bus to place itself in the 
sameposition in which it was when the original order 
was passed, and reconsider the situation on the foot- 
mg that Act 7 of 1944 was in operation on that day. 
If on that footing the Court considers that the order 
previously passed should be rescinded or varied, it is 
open to the aggrieved party to ask the Court to do so. 

[P 138 C 23 

(b) Civil P, C. (1908), O. 41, R, l-Question as 
to position of person is one of fact—It cannot be 
raised for first time fn appeal. 

The question as regards the position of a person 
e. g., whether he was the Collector or not is a ques¬ 
tion of fact and when it was not agitated in the trial 
Court it cannot be raised in appeal for the first time 

CP 188 C 2; P 139 C 1] 

(c) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (7 of 1944), S. 14 
Appeal under — Rules of natural justice have to 
be followed— Respondent knowing of appeal at¬ 
tending hearing without obtaining copy of memo 
of appeal — Rules of natural justice cannot be 
said to have been not observed. 


framed by the Government or b 
the office of the Controller or Collector for hearinea 

ap^l under S. 14 the rules of natural justice hav 
to be followed. jgg q 2 

« notice of the written apiieal unde 

i given to the respondent he cam 

to the hiring without trying to obtain a copy of th 
memo of appeal it cannot be said that the rules 0 
natural justice were not observed when there is noth 
ing to show that he was not permitted to look inb 
the memo of ap^ieal. [p jgg q ^ 

(d) Bombay Rents, Hotel Rates and Lodgini 
House Rates (Control) Act (7 of 1944), S. 14—A1 
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orders made by Controller are appealable—Con¬ 
troller refusing to grant certificate—Appeal lies 
under S* 14* 

Section 14 shows that all orders passed by th.* 
Controller are appealable. A decision by the Coutiolle, 
gmnting or refusing a certificate that the premise- 
\\era reasonably and bona fide required by the land- 
lord for his own cccupatlon determines tlie rights of 
the parties and, therefore, amounts to an order Ac- 
wrdingly an appeal lies from the decision of the 
Controller granting or refusing a eertilicate. 

[r 141 C 1, 2] 

(e) Bombay Rents, Hotel Rates and Lodgine 
House Rates (Control) Act (7 oi 1944), Ss. 9 and 
14 — Pursuant to order of Collector in appeal 
under S. 14 Controller granting certificate—Cer¬ 
tificate is of Controller within S.9 (Per Chogla J.) 

AVhere the Collector on appeal under S. 14 iigain'i. 
the Controller’s order refusing a certificate sets^a-idc 
the Controller’s order and directs the Controller ti> 
Lssue a certificate, the certificate granted by the Con¬ 
troller in pursuance of the Collector’s order is a certi¬ 
ficate of the Controller within H. 9. [P 142 C 2] 

(f) Bombay Rents, Hotel Rates and Lodging 

House Rates (Control) Act (7 of 1944), S. 14 _ 

Collector on appeal under S. 14 reversing Con¬ 
troller’s order and holding that Controller ought 
to have issued certificate — Issuing oi certificate 
by Controller follows as necessary conclusion 
and IS matter of administrative detail — Absence 
of provision in Act under which Collector could 
direct Controller to issue certificate does not 
affect position. 

Where the Collector on appeal under S. 14 reverses 
the order of the Controller refusing a certificate and 
holds that the Coutroller ought to have issuedacorti- 
hcate, a direction by the Collector to the Controll.-i- 
to issue a certificate in pursuance of the appellate de¬ 
cision is a matter of administrative detail and there¬ 
fore no provision in the Act whereby the Collector 
could direct the Controller to is.suo a certificate was 
nec^ry. The issuing of the certificate by the Con¬ 
troller in consequence of the Collector’s appellate de¬ 
cision isamatter for administmtive orders and follows 
as a necessary conclusion. [p 143 c IJ 

(g) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (7 of 1944), Ss. 9 and 4 
-- Application by two landlords for certificate 
that they required premises for their own use — 
Certificate panted only in name of one — Defect 

held technical and did not render certificate in¬ 
valid. 

Where the landlord and liis wife who were the 
owners of the premises made an application for a 
certificate that they retjuired the premises reasonably 
and bona fide for their own occupation but the certi¬ 
ficate was granted only in the name of the landlord: 

BeXd that the defect in the certificate was purely 
technical and did not render the certificate invalid 

[P 143 C 1] 

(h) Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (7 of 1944), Ss. 9 and 
14—Proceedings under—Nature of (Per C/ia^/a /.) 

The provisions of the Act are in the natureof sum- 
mary proceeding, and it is but right that l>oth the 
Controller and the Collector should dispose of the ap¬ 
plications under the Act for certificates before them 
with the utmost despatch and expedition, of course 
always bearingin mind that the principles of natural 
justice are carefully obser\-ed. [P 143 C 1, 2j 

D. J . Desai and M. M, GJuirekJum _ 

„ _ _ . for Appellant. 

/V. F. M^ngineer, Advocatc-Getieral, and Af. 1\ 
Land — for Respondents. 
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Kania Ag. C. J. — This is an ejectment 
suit. It originally came for hearing before 
Blagden J. Having regard to the Bombay 
Rent Restriction Order, 1942, issued under the 
Defence of India Rules, 1939, the landlord 
■uas bound to obtain a certificate from the 
Controller, to show that he required the pre¬ 
mises reasonably and bona fide for bis own 
use. After obtaining such certificate a notice 
to quit was given by the xdaintifl’s. Certain 
payments were made thereafter. Dispute arose 
us to whether the same were accepted by the 
landlord as rent or compensation. The present 
suit was filed for ejectment and the defences 
were princiimlly two : (l) that the certificate 
obtained from the Controller was invalid ; 
and (2) that the notice to quit was waived. 
Blagden J. held against the appellant, the 
tenant, on both the joints. When the matter 
leached hearing on appeal, the second ques¬ 
tion about the waiver of notice to quit was 
fully argued. In the interval, a Full Bench 
of this Court^ on 6th April 1944,^ decided that 
the proviso to S. 8, giving power to the Con¬ 
troller to determine the question whether the 
premises were required reasonably and bona 
fide and the other powers was ultra vires and 
S. 8 was also bad in law. The result was that 
when the appeal came for hearing the ques¬ 
tion whether the certificate of the Controller 
was valid or not, although in dispute, was not 
argued, because even if invalid the appellant 
could not get any relief because of the deci- 
sion of the Full Bench. The appeal was de¬ 
cided on 13th April 1944. The Government of 
Bombay thereafter passed Bombay Act, 7 of 
1944, which was published in the Bombay 
Government Gazette on I2th May 1944. Under 
S. 14 (8) of the Act, the Controller was em- 
ix)wered to decide various questions mentioned 
in the proviso to S. 9 although it interfered 
with the jurisdiction of Courts. Section 9 (2) 

of that Act, runs as follows : 

“Where an order for the recovery of possession 
has been made in favoar of a landlord on or after 
6 th April 1944 but not executed before the date of 
publication of this Act, the Court by which the order 
was made, if it is of opinion that the order would 
not have been made if this Fart bad been in opera¬ 
tion at the date of the making of the order, rescind 
or vary the order in such manner as the Court may 
think ht for the purpose of givingeSect to this Part." 

The appellant filed an appeal to the Privy 
Council and during the vacation obtained a 
rule and interim stay without any returnable 
date being fixed. On 9th June 1944, the appel¬ 
lant took out a notice of motion for the fol¬ 
lowing reliefs : (l) That the decree passed by 
the appeal Court on isth April 1944, be res¬ 
cinded or set aside; (2) that the above appeal 
be placed on some board for bearing ^nd final 

1. Reported in (*45) 32 A.I.B. 1945 Bom. 88 (F.B.), 
Haveliram Shetty v. Maharaja of Morvi. 
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disposal of issue 1 raised at the trial of the 
suit; and (3) that pending the hearing and 
final disposal of the said appeal the hearing 
of the petition of the appellant for leave to 
appeal to His Majesty in Council be stayed. 
After some discu^ion about the form of this 
notice, the Court made the order that the ap¬ 
plication be set down on board for hearing. 
It was considered open to the appellant to 
urge that if Bombay Act 7 of 1944 was in 
operation on 13th April 1944, the appeal Court 
would not have passed the order of ejectment 
against the appellant. Before us, it has now 
been contended by the Advocate-General that 
it was not open to the appellant to raise that 
contention. The argument was that the ap¬ 
peal Court decided the api)eal against the ap- 
Xiellant on 13th April for a reason extraneous 
to the present Act and in spite of it. In my 
opinion that argument is \msound. On a true 
construction of S. 9 (2) of Act 7 of 1944, ^e 
Court has to place itself in the same position 
in which it was when the original order was 
passed, and reconsider the situation on the 
footing that Act 7 of 1944 was in operation on 
that day. If on that footing the Court consi¬ 
ders that the order previously passed should 
be rescinded or varied, it is open to the ag¬ 
grieved party to ask the Court to do so. On 
behalf of the appellant four points were urged 
before ns : (l) that against the order of the 
Conti-oller refusing to grant a certificate no 
right of appeal was given under 8.14 (l) of 
the (new) Act; (2) that Mr. Taylor, who de¬ 
cided the question on appeal by the respon¬ 
dents. was not then the Collector of Bombay 
and therefore he had not passed a valid order 
on appeal; (3) that during the hearing, be¬ 
fore Mr. Taylor, the rules of natural justice 
were not obirved and therefore the decision 
was invalidated; and (4) tliat the certificate 
granted by the Controller in fact is in the 
name of respondent 1 only and therefore there 
is no valid certificate in favour of the land¬ 
lords within the meaning of the proviso to 
S. 9 of the Act. 

Points (2) and (3) may be decided first, as 
they involve questions of fact. As regards the 
ixraition of Mr. Taylor it is a question of fact. 
Till the point was raised now the question, 
whether Mr. Taylor was the Collector or not, 
was not raised. It was pointed out that in the 
Bombay Government Gazette Mr. Faruqi was 
notified to be the Collector from 6th April 1943, 
and the subsequent notification only was that 
from 5 th to l 2 th April the office of the Col¬ 
lector of Bombay was held by Mr. Taylor 
Relying on the decisions in 45 Bom. B- 

2, (‘43) 30 A. I. R. 1943 Bom. 122 : 213 I. C. 265 : 
46 Bom. L. R. 168, Govindaram S^sa^ v. Com- 
missioner of Income-tax (Central) Bombay- 
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and 45 Bom. L. R. 572^ it was nri^ned that 
merely because an officer was stated to have 
held charge he did not become the officer. In 
my opinion, neither of these cases is applic 
able to the facts here. In the fii-st case the 
order T\as actually made by a j)ei*son who 
d^ribed himself as Assistant Income-tax 
Officer, while the ix)wer to make assessment 
was only given to an Income-tax Officer. No 
amount of argument thei-efore can lead to the 
conclusion that the pei-son, who in fact held 
two offices, when he made an order describing 
himself as the Assistant Income-tax Officer, 
had made the order in his capacity as the 
Income-tax Officer. The second case was in 
respect of the Ahmedabad Municipality and 
the sanction granted by the Administrator to 
prosecute certain persons. The power to give 
such sanction was by statute vested in a 
different party. A subsequent notification was 
relied upon to show that the administrator 
who gave the sanction had such ix)wer. Hav¬ 
ing regard to the notifications quoted in that 
case it was clear that Mr. Whitworth was not 
holding the position which entitled him to 
grant sanction, at the time he did. Apart from 
that, this question not having been agitated 
in the trial Court, it is not open to the appel¬ 
lant to raise it at this stage. The written 
statement of the appellant contains a tacit 
admission that the Collector had made the 
order at this stage. It is possible that there 
are documents or Government records to 
show that Mr. Taylor was the Collector at the 
time he made the order. He has described 
himself as such. Without an opportunity being 
given to the respondent to prove that Mr. 
Taylor was then the Collector, it is not proper 
to allow that question to be agitated. The 
q,uestipn does not arise on the record and 
cannot bo allowed to ho raised at this stage. 

The third point is whether the proceedings 
before the Collector were in accordance witli 
jthe rules of natural justice. No rules are 
‘framed by the Government or by the office 
lof the Controller or Collector for hearing an 
appeal. The result is that rules of natural 
'justice have to be followed. On this point 
three submissions were mode : ( 1 ) that a copy 
of the application, i.e., a copy of the appeal 
was not given to the appellant; { 2 ) tliat the 
appeUant’a legal advisers wore not allowed to 
see ffie plana used by the resi)ondents before 
the Collector; and (8) that the appellant's own 
plans when attempted to be tendered were not 
looked at. These questions have been dealt 
with by the learned trial Judge in his judg¬ 
ment, and m my ophnon satisfactorily dis- 

3. ('43) 30 A. I. K. 1943 Bom, 314 : 2111. C 273 • 
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I^secl of. ..\3 I'cgartls the copy of the appeal 
it IS i)ointed out that under s. 12 of the Ortler 
the api^eal had to be in writing. A notice ol 
the appeal was duly given by the Collector to 
the api)ellant but he did not take any steps to 
get a copy of the memorandum of appeal. If a, 
party knowing that a written apjjeal has been 
filed, conies to the hearing without trying to 
obtain a copy, it cannot be stated that the 
rules of natural justice were not obseiwed. It 
IS not shown that he was not ix:rmitted to 
look into the memorandum of apix^al. If he 
was handicapped in any way, his counsel 
could liave asked for an adjournment. If on 
looking at the length of the memorandum of 
appeal and the matters contained therein tho 
application for adjournment was not granted, 
there might have been some grievance to 
support this argument. As mattei-s stand, it 
is clear that although the appellant had no 
copy of the memorandum of appeal on the 
first day for the use of his counsel, on the next 
day, when a request was made, a copy wa.s 
forwarded to the legal advisers of the ap^iel- 
lant. As regards the plans the position appears 
to be somewhat misconceived. The resixin- 
dents had no regular plans. They had pre- 
pared only sketches, which were not drawn to 
scale. The appellants plans were attempted 
to be tendered, but at that time it appears to 
be suggessed that instead of going into the 
accuracy of the sketches and plans the Col¬ 
lector himself should go and see the premises. 
Thereafter the plans were not referred to by 
either party. It is admitted that the Collector 
in fact thereafter, with the approval of both 
sides, visited the premises and for himself 
looked at what the respondents were in occu¬ 
pation, and what the appellant was in occu¬ 
pation and what the respondents wanted to 
occupy. In my opinion the evidence does not 
show any disregard of the rules of natural 
justice. That contention of the appellant there¬ 
fore fails. 

The firet ground urged is whether an appeal 
lay to the Collector. The short facts are that 
respondent 1 applied for a certificate from the 
Controller. On consideration of the materials 
before him the Controller refused to give the 
certificate. Both the respondents filed an 
appeal. The memorandum of appeal set out 
in detail why the premises were required by 
the respondents for their own u.se. On that 
appeal there were hearings and the Collector 
decided that the order of the Controller should 
be set aside, and a certificate should be gran¬ 
ted that the, premises were reasonably and 
bona fide required by the landlord for his own 
use. It is evident that in making the order 
the use of the singular word is inappropriate. 

The memorandum of apj^al was filed by both 
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the respondents and there appeal's nothing in 
the reasoning of tlie Collector to show that 
the Collector had distinguished the case of the 
two appellants. It was considered as disposing 
of the appeal as made by both the respon¬ 
dents. After the order was so written out by 
the Collector he drafted two letters; one in- 
tended to be forwarded to the Controller and 
the other to the two parties. In the letter 
which was drafted for the parties it was stated 
as follows: 

“I have decided that a certificate bo granted by 
the controller certifying that the premises occupied 
by Mr. N. C. Jbaveri in Bhat Building .... are 
reasonably and bona tide required by the landlord 
for his own occupation,” 

Owing to Mr. Taylor handing over charge to 
Mr. Faruqui the letter was actually signed by 
Mr. Faruqui. The words there used are iden¬ 
tical yith the draft which was loft by Mr. 
Taylor in the office. On receipt of the com¬ 
munication from the Collector’s office the 
Controller issued a certificate in the following 
terms: 

"Pursuant to the decision of the Collector of 
Bombay in appeal it is hereby certified, for the pur¬ 
poses of proviso, to cl. 8 of the Bombay Rent Res¬ 
triction Order, 1942, that the premises on the west 
side, second floor, in Bhat Building .... at present 
occupied by Mr, N. C. Jhaveri are reasonably and 
bona fide required by Mr. Baburao K. Pui, the land¬ 
lord for his own occupution.” 

On receipt of this certificate the respondents 
gave notice to the appellant intimating that 
the two owners of the property had obtained 
a certificate from tlie Controller and asking 
the appellant to vacate. The question argued 
before us is that having regard to the word¬ 
ing of S. 14 (i) of Act 7 of 1944 there is no 
right of appeal against an order refusing a 
certificate. It was contended that there is no 
reason to believe that the policy of the Act 
was not to allow such an appeal, as it was an 
Act for the benefit of the tenant. It was fur- 
ther pointed out that in rcspe<?t of such appeal 
no procedure was laid down. Relying on the 
words used in parenthesis in s. 14 (i), it was 
argued that as the Legislature had expressly 
provided for an appeal in respect of an order 
granting a certificate under the proviso (i) to 
s. 9, it had inferentially debarred an appeal 
against an order refusing a certificate by the 
Controller. As against this argument it is 
pointed out on belialf of the respondents that 
originally s. 12 of the Bombay Rent Restric¬ 
tion Order was in these terms; 

“Any person aggrieved by a certificate granted or 
an order passed by the Controller under the provi- 
sions of this Order may, within fifteen days from the 
date on which the Order is communicated to him, 
present an appeal in writing to the Collector of 
Bombay.” 

It was urged that the words “a certificate 


granted or” were deliberately omitted to ex¬ 
clude the argument that an appeal was pro¬ 
vided only in respect of a certificate granted 
and not in respect of a certificate refused. It 
was urged that in order to carry out this 
object the Legislature had framed S. 14 now 
so as to make all 01x101*3 passed by the Con¬ 
troller appealable, and lest there may be any 
doubt about a certificate granted by the Con- 
troller (which words were omitted from the 
old section) it was expressly provided, in the 
parenthesis, that such an order was also ap- 
l^ealable. It was further ixjiuted out that it is 
a wrong principle of construction to urge that 
when general words are first used, giving a 
right of appeal against all orders, that right 
became limited to a certain contingency, 
merely because one instance of that class of 
contingency was mentioned in i)arenthesis. 
As regards the rule of construction counsel 
for the apix?llant relied on (1702) 3 Bur. 1341* 
and (1331) 2 B. & Ad. G5® and (1895) A. C. 32.^ 
The two older cases were in'resixjct of a Rating 
Statute and tlie question arose whether a coal 
mine was liable to be rated in a particular 
way. Both those decisions came to be consi¬ 
dered in (1895) A. C. 32.^ In that case it was 
held that for the pui'i^ose of rating under the 
Lighting and Watching Act 1838, coal mines 
were not land, but were property other than 
land rateable to the relief of the ix)or within 
the meaning of s. 33 and were therefore rate- 
able on the higher scale, though they couUl 
not derive any benefit from the rate. The 
relevant section provided that 

‘‘the owners and occupiers of houses, buildings and 
property (other than land) rateable to the relief of 
the poor in any such parish shall be rated at and pay 
a rate in the pound three times greater than that at 
which the owners and occupiers of land shall be ratwl 
at and pay for the pm-poses of this Act.” • 

The contention on the part of the api)ellant 
in that case was that a coal mine was laml 
and therefore fell to be rated at a lower rate. 
The Court below had given effect to the con¬ 
tention of the respondents that a coal mine 
was not land, within the meaning of that pro- 
vision, and, theixifoix?, was to be rated at tlie 
higher rate. In dealing with tliese rival con¬ 
tentions Lord Hei'scliell L. C. stated t\s follows 
(page 37) : 

“A question was raised many years ago whether 
mines other than coal mines were mteablo. It was 
held that they were not, on account of the specific 
mention of coal;mines as a subject of rating. Of course 
the contention that they were rateable would rest 
upon this, that the word 'lands’ wa.s large enough to 
cover them. That was undoubtedly tr\ie; but it vn^ 

4 . (1762) 3 Bur. 1341, Lead Company v.Riobardson. 

5. (1831) 2 B. & Ad. 65, The King v. Sedgley. 

6. (1895) 1895 A. C. 32, Thorsby v. Churchwardens 

(tc., of Briercliff-with-Extwislle. 
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nevertheless clecidea—ultimately in this House—that 
the specific mention of coal mines as a subject of 
n\Ung showed that the Legislature did not intend 
other mines to be rate<l. If so, it shewed, as it seem^ 
to me, that tlie word ‘lands* in the statute of Eliza¬ 
beth was used in its more restricted and limited sense 
so as to exclude all mines. Of course coal mines bein" 
.s|>ecificnlly mentioned were rated, not by the use o^f 
I he word lands' but by their express inclusion. Other 
niin^ were not rated because the express provision 
relating to coal mines shewed that the word ‘lands' 
\Yas not used in a sense whicli would include them.'* 

In iny opinion, a plain reading of s. 14 shows 
jthat all orders passed by the Controller are 
apjiealable. It is desirable to note in this con- 
fnexion that in S. 26 in Part 3 and S. 35 in 
Part 4 similar words are used. The words used 
in the pai-enthesis in S. 14 are also included in 
s. 26 , where a certificate of the Controller of 
the nature provided in s. 22 was contemplated. 
Tliese words are absent from s. 35. Secondly, 
the words “or refusing a certificate" could not 
liav^G been inserted in the parenthesis in S. 14 (i) 
after the words “including an order granting" 
Ixjcause in the proviso to S. 9 of the Act a 
refusal of a certificate is not contemplated. In 
the proviso to S. 9 the question of granting a 
certificate only is dealt with. In my opinion, 
the argument that by the words used in the 
parenthesis, the order granting a certificate, 
which was otherwise not appealable was made 
so, is unsound, because it is based on a wrong 
jirinciple of construction. The general words 
used in the first sentence of s. 14 cannot be 
controlled by the words used in the parenthesis 
which start with the word “including." The 
use of that word clearly shows that Legislature 
did not intend in any way to curtail the opera¬ 
tion of the words used in the first part of that 
section, but only wanted to amplify and set at 
rest a particular contention, which might be 
iwssibly advanced. The cases relied upon are 
also, in my opinion, not relevant for the pre¬ 
sent discussion. In those cases there were no 
general words used in the first instance to 
show what was taxable, and the word “includ- 
ing was not used in the relevant section. 
Moreover, all those statutes were taxing sta¬ 
tutes and according to the general principle 
of construction it was for the taxing authorities 
to point out why a particular party was liable 
to pay the tax claimed. The contention that 
no machinery is provided to give effect to the 
deebion of the Collector may be an element 
to be considered, but that cannot override the 
\\ords of S.14 (i). After the Collector gave his 
decision it was a matter for administrative 
orders to carry out the same. That required no 
separate procedure necessarUy. Undue stress, 
therefore, cannot be put on the absence of 
such machinery. The power to make rules is 
given in the Act, and it is futile to argue that 
if rules are framed an appeal would lie; but 
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till then there was no right of appeal. I think 
that the words used in S. 14 are general and 
should be given full effect to. 

As regards the question whether the deci¬ 
sion of the Controller refusing a certificate is 
an order, (iS94) 2 Q. U. 805' may be noticed. 
In that case under the Bankioiptcy Act, the 
Board of Trade if satisfied with the security 
given by a person appointed by the creditors 
to be a trustee of the property of a bankrupt 
had to certify that his appointment had been 
duly made, unless they objected to the appoint, 
ment on the ground that the person appointed 
was not fit to act as trustee. Sub-section ( 3 ) 
of S. 22 of the Act provided that. In dealing 
with the question wliether tlio decision amount¬ 
ed to an order Lord Esher M. R. observed as 
follows (page 8ii) : 

“Whenever there is a dispute between parties which 
is carried before a Judge in his judicial capacity, and 
which he has to decide, his decision is a determina¬ 
tion aftera hearing, and is equivalent to a judgment. 
Upon that the Judge is bound to make some order, 
either refusing or granting the application.” 

The definition of “order" in the Civil Proce¬ 
dure Code also supports this view. It is there¬ 
fore clear that just as a decision granting a 
certificate is an order on the application made 
by the landlord, so also the decision refusing 
a certificate is equally an order made by the 
Controller. Therefore the general words used 
in S. 14 of the Act are wide enough to cover ■ 
the decision of the Controller refusing a certi¬ 
ficate. The last contention was in respect of 
the wording of the certificate ultimately grant¬ 
ed by the Controller. The events showing how 
this certificate came to be granted are plain. 
They show that all along respondent 1 had 
acted on behalf of himself and his wife. The 
appeal made to the Collector against the order 
of the Controller was in the name of both the 
respondents. Simply because, through inadver¬ 
tence, the Collector used 'landlord' in singular, 

I do not think that the clear meaning of his 
decision should be defeated. The wording used 
by the Collector in his draft letters leaves the 
matter open and simply because in the certi¬ 
ficate actually issued the name of respondent i 
is mentioned, I do not think it is legitimate to 
hold that the Collector or the Controller in 
fact issued a certificate only to respondent i 
and not for the benefit of the landlords as 
such. This aspect of the case is particularly 
noticeable here because the two respondente 
are husband and wife, and throughout these 
proceedings it is shown that they wanted to 
have the premises for their joint use as they 
and their children are all living together. Ex¬ 
cept, therefore, for the ingenuity of the argu- 

7. (1894) 2 Q. B. 805, In re Lamb : Ex parte Board 
of Trade. 
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inent I do not think there anj* substance in 
it. This certihcate was I'ut forward as a ground 
for giving the second notice to vacate. The 
wording of that notice clearly shows that the 
certificate was understood as having been given 
to the landlords and on receiving that notice 
the present appellant or his legal advisei*s did 
not contend that the certificate was defective 
in any way. This contention was raised for 
the first time after the suit was filed, to defeat 
the plaintiftV case. Having regard to the facts 
of this case, I do not think it is necessary to 
decide the larger question about the definition 
of “landlord” in the Act and the use of the 
word “landlord” in S. 9. In my opinion, the 
word “landlord” used in the certificate under 
the circumstances clearly means landlord or 
landlords for the time being, and the insertion 
of the name of resix)ndent l in the certificate 
is unnecessaiy and should be overlooked. The 
result is that the api^llant’s further conten¬ 
tions fail and we do not see any reason to 
rescind or vary in any manner the decree 
passed on I3th April 1944. 

Chagla J —I agree. Mr. Desai on behalf 
of the api)ellant has advanced a very able and 
ingenious argument that the order of the Con¬ 
troller refusing the certificate is not appealable 
under S. 14 of the Act. Mr. Desai contends 
that when the Controller decides either to give 
a certificate or to refuse it, that decision of 
his is not an order. He says that such a deci¬ 
sion contains no element of mandate nor do 
any consequences follow such a decision. It is 
urged that even though a landlord may obtain 
a certificate, he may do nothing further about 
it and no consequences would follow from his 
having obtained the certificate. I do not think 
Mr. Desai's contention is correct, because, when 
the Controller gives a certificate or refuses to 
give it, he does determine the rights of the 
parties. What he determines is in one case that 
the landlord reasonably and bona fide requires 
the premises for his own occupation and in the 
other case that he does not so require the 
premises for his own occupation. Therefore, 
in my opinion, the decision of the Controller 
in either of the cases is an order. 

If that be so, the construction of S. 14 is 
not very diflBcult. Section 14 makes an order 
passed by the Controller appealable. Then 
comes the parenthesis which says “including 
an order granting a certificate under the pro. 
vise to sub-B. (i) of s. 9.” In my opinion this 
parenthesis is merely illustrative. It gives an 
example of one of the orders that the Con¬ 
troller may pass and it is merely provided 
for abundant caution. I do not think Mr. 
Desai is right when he contends that the 
framers of the Act specified one form of order 
and thereby by implication they excluded the 
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other order, viz., the order refusing a certifi¬ 
cate. We cannot possibly construe the section 
by cutting down the generality of the words 
“Any Iverson aggrieved by an order passed by 

the Controller.” because of the words 

“including an order granting a certificate 
under sub-s. (l) of S. 9.” 

It is further argued that, under the proviso 
to S.9, what is required is that a landlord has 
to obtain a certificate from the Controller 
who has to certify the various facts mention- 
ed in that proviso. It is stated that in this 
case the certificate which the landlord has 
obtained is not a certificate from the Con¬ 
troller but from the Collector. Now the i)03i- 
tion in this case is this. The Controller refused 
to grant a certificate. On that an appeal was 
preferred under s. 14 to the Collector. What 
the Collector did was to reverse the decision 
of the Controller and held that the Controller 
should have issued a certificate on the facts 
and materials before him. It is true that in 
Mr. Taylor’s decision what he says is that the 
order of the Rent Controller is set aside and 
a certificate is granted to the appellant that 
the premises are required reasonably and 
bona fide for his own occupation. But when 
one peruses the corresix^ndence that follows 
Mr. Faruqui in bis letter of 15th April 1943, 
to the Rent Controller says : 

“1 forward a copy of decision in the appeal under 
S. 12, Bombay Bent Kestriction Order, 1942, Mr. 
B. E. Pax V. iJ. C. JJiaveri with reference to your 
order of 26th February 1943, and to return all the 
papers in the case.” 

In the letter addressed to the parties Mr. 
Faruqui, who was then the Collector says : 

”1 have decided that a certificate be granted by 
the Controller certifying that the premises occupied 

by Mr. N. C. .Jhaveri in Bhat Building.are 

reasonably and bona fide required by the landlord 
for his own occupation.” 

The Controller himself in his certificate states, 
“Pursuant to the decision of the Collector of 
Bombay in appeal it is hereby certified that” 
Mr. Pai, the landlord, requires the premises 
reasonably and bona fide for his own use. It 
is argued that S. 9 requires that the Controller 
himself must apply his mind to the granting 
of the certificate. It must be his decision and 
not the decision of the Collector. Now, under 
S. 14 (3) of the Act the decision of the Con¬ 
troller is final subject only to any dtcision by 
the Collector, and as we have already held 
that the order of the Controller is appealable, 
bis decision with regard to the graiitiiig of the 
certificate is subject to any decision that the 
Collector may arrive at. Therefore in this 
case it was the decision of the Collector that 
the Controller should issue a certificate, but 
the certificate that the landlord obtained was 
the certificate of the Controller. It is further 
urged that there is no provision in the Act 
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whereby the Collector can direct the Control¬ 
ler to issue a certificate. To my mind this is 
merely an administrative detail which it was 
not necessary specifically to provide in the 
statute. Since the CoUector decided the appeal 
and reversed the decision of the Controller 
and came to the conclusion that he ought to 
have issued a certificate, the issuing of the 
certificate by the Controller followed as a 
necessary conclusion. 

It is further argued that in this case the 
landlord has not in fact obtained a certificate 
because the property is owned not only by 
respondent i in whose name the certificate 
was issued but also by his wife resjjondent 2. 
On the one hand, it is argued by Mr. Desai 
that the expression '‘landlord” in the proviso 
to S. 9 should be construed with reference to 
its definition given in S. 4 -^hich says that any 
person for the time being entitled to receive 
rent is the landlord. It is contended that as 
both the respondents were the owners of the 
property they were both entitled to receive 
rent, and therefore the certificate obtained by 
only one of them was not the certificate con. 
templa^ by the proviso to S. 9. On the other 
l^nd, it is argued by the Advocate-General 
that the expression “landloi-d” in the proviso 
to s. 9 means a landlord who reasonably 
and bona fide requires the premises for his 
own use, and if there were more than one 
owner, then the owner who requires the pre¬ 
mises for his own use was the owner who 
should obtain the certificate as required. I 
ap6e with the learned Chief Justice that under 
the circumstances of this case it is not neces¬ 
sary to decide the question of construction. 
To my mind the flaw, if any, in the certifi¬ 
cate is purely technical and is not fatal to the 
plaintiff’s case. I further agree with the learn¬ 
ed Chief Justice that this objection should 
have been taken by the appellant at an ear¬ 
lier stage. If the appellant had taken this ob¬ 
jection after the notice to quit was given on 
20th April 1943, where it was specifically 
stated by the plaintifis’ attorneys that their 
clients plaintiff i and plaintiff 2 had issued to 
them a certificate from the Rent Controller, 
then the plaintiffs would have had suflScient 

time to get the defect cured before filinff the 
suit. ^ 
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and expedition, of coui-se alwavs Iiojitiu<- in 
mind that the principles of natural justice'are 
carefully observed. Now the two main objec¬ 
tions to w’hat hapjiened before the Collectoi* 
are that, firstly, Mr. Desai's client was not 
pven a copy of the memo, of apjieal. It is to 
be borne in mind that it was i>erfectly comix^- 
tont to his counsel who apixared before the 
Collector to apply for an adjournment so that 
he could have time to consider the matter. No 
such application was made. Presumably there¬ 
fore his counsel was prepared to go on with 
the hearing without looking into the memo, of 
appeal. His second grievance was that althongii 
the Collector looked at the plans produced iiy 
the plaintiffs which were on the face of them 
incorrect, 1ie refused to jxrmit the [fians pre¬ 
pared by the defendant to go in as evidence. 
Here again the imixirtant fact to remember is 
that the Collector himself went and saw both 
the premises and after making all the inquiries 
and seeing things for himself he came to his 
conclusion. I, therefore, do not think that in 
not permitting the plans of the defendant to 
go in any prejudice was caused to the defen¬ 
dant. It would have been different if he had 
merely looked at the plans produced by the 
plaintiffs and had not satisfied himself as to 
projxr facts by personal visit. 

The last ground taken is that Mr. Taylor 
was not the Collector and was not comixtout 
to hear or decide the appeal. This is, as the 
l^rned Chief Justice has pointed out, a ques¬ 
tion of fact. It was never jmt in issue by the 
defendant at the trial before Blagden J. and 
no opportunity was given to the plaintiffs to 
establish this fact. On the contrary if one looks 
at the record before the learned trial Judge 
there is an express and certainly a tacit ad¬ 
mission that Mr. Taylor was the Collector who 
was competent to hear and decide the appeal. 

On these grounds I agree with the order pro¬ 
posed to be made by the learned Chief Justice. 

Per Curiam—Notice of motion taken out 
by the appellant is dismissed. The appellant 
to pay the costs of the hearing of this appli¬ 
cation in Court as ordered on the notice of 
motion. 

Order accordhigly. 


G.N. 


The third contention of Mr. Desai is that 
his client did not obtain a fair trial before the 
Uillector, What he urges is that the hearing 
Ixfore him was so rushed that rules of natural 
justice were contravened. It is to be remem- 
bered that the provisions of the Act are in the 
nature of summary proceedings, and I think 
that it is but right that both the Controller 
and the Collector should disjxse of the appli. 
cations before them with the utmost despatch 
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Supdu Laxmanshet and others _ 

Defendants — Appellants 
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Soniram Ragho and others _ 
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Second Appeal No. 172 of 1942. Decided on 10th 
December 1943, from decision of First Class Sub- 
Judge, Nasik, in Appeal No. 229 of 1939. 
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Civil P. C. (1908), O. 23, R. 3 and O. 32, R. 7 

_Partition suit— Compromise settling matters 

in dispute and also embodying agreement by 
defendants to transfer lands outside suit in 
right of ownership — Compromise decree silent 
regarding aforesaid lands — Suit by plaintiffs to 
recover lands on basis of compromise — Agree¬ 
ment held admissible though not registered — 
Plaintiff held entitled to recover possession on 
its basis—Suit held governed by Art. 144, Limi¬ 
tation Act. and was within time. 

On IStli •Inne 1926, the parties to a partition suit 
tilwl a foinpromise application which settled the mat¬ 
ter in dispute and also embodied an agreement that 
the defendants should deliver into possession of the 
plaintiffs in the right of ownership certain lands out- 
>-ide the suit. As some of the defendants were minors 
Hit application was made that the compromise was 
for their benefit and the Court accorded its sanction 
to it under 0. 32. It. 7 fl), Civil P. C. Then on 29tli 
•luno 1926, the Court passed an order that the com- 
[«romise .should be recorded and filed, and that a de- 
: ree should follow in terms of It. Accordingly a decree 
was drawn up embodying the terms of the first part 
of the compromise which dealt with the properties 
comprised in the suit, but made no reference to the 
second part which related to the delivery of posses¬ 
sion of the lands to the plaintiffs as owners. Even 
after this compromise the defendants wrongfully re¬ 
tained possession of those lands and did not transfer 
tlieir possession to the plaintiffs although repeatedly 
.asked to do so. The plaintiff.s therefore brought a 
.-nil just within 12 years of the compromise applica¬ 
tion for possession of the lands, basing their claim on 
the coinpromi.se: 

Held that (1) if the compromise application which 
dealt with the properties which were not the subject- 
matter of the suit be regarded asanacknowledgment 
erf the plaintiffs’ title to the lands then it may be 
used only for saving the bar of limitation, but their 
title must be proved by independent evidence. An 
acknowledgment may be treated as a piece of evi- 
dence to prove title, but in the compromise applica¬ 
tion it was not admitted that the plaintiffs were the 
fiwners of the lands in suit, but the defendants 
agreed to give possession of the lands as owners. This 
was not an admission of fbe plaintiffs' previous title, 
but an undertaking to transfer possession and allow 
them to enjoy the lands as owners from that date. 
Hence it was not by itself sufficient to prove any sub¬ 
sisting title; [P 145 C 2] 

(2) If the compromise application be treated as an 

agreement then a suit for its specific performance 
should have been filed within three years eitherfrom 
the date of the compromise or from the date when 
ihc possession was demanded and refused that is to 
say on 23rd July 1925; [P 145 C 2] 

(3) Although the decree in the compromise suit was 
silent regarding the lands outside the suit the agree¬ 
ment regarding them was included in the compro¬ 
mise and the Court must have considered the 
compromise as a whole in granting leave under 0.32, 

R. 7 (1), Civil P. C., to effect the compromise on be¬ 
half of the minors. Thus the agreement about the 
lands outside the suit became embodied in the order 
of the Court and was exempt from registration under 

S. 17 (2) (vi), Registration Act, as it stood before 
iimcndment of 1929 and was admissible in evidence 
though not registered : 22 Mad. 508 (P.C.), Bel. on ; 
(19) 6 A.I.B. 1919 P. C. 79, Bef. [P 147 C 1] 

(4) That agreement served the purpose of both de¬ 

clarin'' the plaintiffs’ title to the lands in suit and 
saving*the bar of limitation. [P 147 C 1] 

(5) The suit being one for possession’was governed 
1>v Art. 144, Limitation Act, and the period of limi¬ 


tation commenced from the date of the compromise 
recognizing the plaintiffs’ right to recover the lands 
as their owners and the suit having been brought 
within 12 years thereafter was within time and the 
plaintiffs were entiled to recover i)osses.sion of the 
lauds. [P 147 C 1] 

P. V. Kane — for Appellants. 

K. N. Dharap — for Respondents. 

Lokur J, —This is a second api^eal arising 
out of a suit filed by five brothers, the sons of 
Raghoshet ^Yani of Dhabhadi, against Supadu 
Laxmanshet Wani, defendant 1, his six sons 
defendants 2 to 7 and their tenants defendants 
8 and 9. The plaintiffs claimed to recover - pos ¬ 
session of two lands. Revision Survey No. 83 of 
Jalgaon and Revision Survey No. 273 of 
Dhandri, together with Rs. 300 as past mesne 
profits for three years, future mesne profits 
and costs of the suit. The plaintiffs based 
their claim on theif title which, they alleged, 
was accepted by the defendants when Suit 
No. 395 of 1924 in the First Class Subordinate 
Judge’s Court at Nasik was compromised. 
The defendants denied their title and conten¬ 
ded that the compromise application, being 
not registered, was inadmissible in evidence 
and that it was not binding on them as the 
compromise had been brought about by undue 
influence. Both the Courts below disallowed 
these contentions and awarded to the plain¬ 
tiffs possession of the two lands in suit, toge¬ 
ther with Rs. 165 for past mesne profits’, costs 
and future mesne profits. 

The main facts are not now in dispute. The 
plaintiffs and the defendants were at one time 
members of a joint Hindu family. They sepa¬ 
rated in 1913 and started dividing between 
them their joint family proi)erty. Admittedly 
some of the properties were thus divided and 
allotted to the shares of the respective parties. 
Disputes having then arisen, Supadu and his 
sons filed Suit No. 395 of 1924 in the Court of 
the First Class Subordinate Judge, Nasik, for 
a partition of the remaining property and for 
possession of their share in it. In that suit the 
two lands which are the subject-matter of this 
suit had not been included, and the present 
plaintiffs, Soniram and his brothers, who were 
then defendants, contended inter alia that 
those lands belonged to them and had been 
wrongfully kept in their possession by Supadu 
and his sons. They did not ask that those two 
lands should be brought into hotchpot for 
being partitioned but claimed that they should 
be ordered to be given into their possession 
before a .partition w'as effected. The disputes 
were eventually settled amicably and a com¬ 
promise application signed by all the parties 
was put in. Exliibit 80 is a certified copy of 
that application. The first part of that appli¬ 
cation recited how the properties in that ^t 
were to be divided and also made a provision 
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for the maintenance of a widow in the family. 
At the end of these recitals it was stated: 

“The above has been settled by mutual agreement. 
Iherefore the request is that a decree be passed in 
terms thereof. Date 18th June 1926.” ^ 

Having thus dealt with the properties in suit, 
it proceeded to deal with the properties which 
were not the subject-matter of that suit but 
about which a claim had been put forward in 
the written statement. Regarding the two 
lands which are now in this suit it said : 

"About the properties mentioned below which are 
not included in the suit the following has been 
agreed between the parties. The properties, viz 
Survey No. 273 at Mouje Dhandri, Talukn. Satana! 
Survey No. 83 at Mouje Jalgaon, Taluka Malegaon 
and two small houses at Jalgaon (Daji Dashrath and 
Daji Bila Vale) should be delivered by the plaintiff 
into the pc^ossion of defendants 2 to 6 in the right 
of ownership ... It has been agreed as above. Date 
18th June 1926.” 

Below this the parties and their pleaders 
made their signatures. As some of the defen¬ 
dants in that suit were minors, an application 
was made that the compromise was for their 
benefit and the Court accorded its sanction to 
it under o. 32, K. 7 (l). Civil P. C., 1908 . Then, 
on 29th June 1926, the Court passed an order 
that the compromise should be recorded and 
filed, and that a decree should follow in terms 
of it. Accordingly a decree was drawn up em¬ 
bodying the terms of the first part of the 
compromise which dealt with the properties 
comprised in that suit, but made no reference 
to the second part which related to the deli¬ 
very of possession of the two lands in this suit 
to the present plaintiffs as owners. Even after 
this compromise the defendants wrongfully 
retained possession of those two lands and did 
not transfer their possession to the plaintiffs 
although repeatedly asked to do so. This suit 
WM filed just within 12 years of the compro¬ 
mise application. Apart from the admission 
made by the defendants in the compTOmise 
application, there is hardly any evidence to 
p^o^ e the plaintiffs title to the lands in suit. 
The lands were purchased by defendant i, 
Supadu, when the family was joint and stand 
in his name in the revenue records. But plain¬ 
tiff 1 , Soniram, said in Suit No. 395 of 1924, 
and it is also his case now, that at the parti¬ 
tion prior to the institution of the suit of 1924 
theM two lands hod been allotted to the 
plaintiffs share and Supadu had wrongfully 
retained them in his possession. This allega¬ 
tion finds support in the admission made by 
Supadu and his sons in the compromise appli- 
cation and in their undertaking to hand them 
over to Soniram and his brothers in the right 
of ownership. The learned appellate Judge 
did not think it necessary to go into the quea. 
tion of the plaintiffs’ title to the lands on its 
merits, os he thought that it was not open to 
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him to go behind the compromise application. 
The second part of the compromise applica¬ 
tion which dealt with the properties which 
were not the subject-matter of the suit can be 
regarded either as an acknowledgment of the 
plaintiffs’ title to the two lands or as an 
agreement to deliver possession of those lands 
to the plaintiffs as owners or as creating or 
declaring a title to the lands in the plaintiffs 
It is urged by M. M. Kane that considered 
from any of these three joints of view the 
compromise application can be of no avail to 
the plaintiffs. 

If it is an acknowledgment of the plain¬ 
tiffs' title, then it may be used only for sav-, 
ing the bar of limitation, but their title must' 
be proved by indei^endent evidence. This con- 
tention is obviously sound. An acknowledg¬ 
ment may be treated as a piece of evidence 
to prove title, but in the compromise applica¬ 
tion it was not admitted that the plaintiffs 
were the owners of the lands in suit, but the 
defendants agreed to give possession of the 
lands as owners. This is not an admission of 
the plaintiffs’ previous title, but an undertak. 
ing to transfer possession and allow them to 
enjoy the lands as owners from that date. 
Hence it is not by itself sufficient to prove 
any subsisting title, and the plaintiffs’ title 
has not been held proved by any other evi. 
dence on the record. If the compromise appli¬ 
cation be treated as an agreement, then a 
suit for its specific perfprmance should have 
been filed within three years either from the 
date of the compromise or from the date when 
the possession was demanded and refused. The 
plaintiffs gave a notice to defendant 1 on 23rd 
July 1925, in which they stated that although 
they had made repeated demands for posses¬ 
sion ever since the compromise decree it had 
not been given to them. It is therefore clear 
that this suit, if regarded as a suit for specific 
performance of the agreement, is out of time. 

Lastly, it is urged that if the compromise 
application be regarded as creating or declar¬ 
ing the plaintiffs' title to the two lands from 
that date, then it is inadmissible in evidence 
for want of registration. Under S. 17 (i) (b), 
Registration Act, 1908, every non-testameutary 
instrument which purports or operates to 
create, declare, assign, limit or extinguish, 
whether in present or in future, any right, 
title or interest, of the value of one hundred 
rupees and upwards, to or in immovable pro¬ 
perty is compulsorily registrable. But sub- 
s, ( 2 ) (vi) makes an exception in the case of 
any decree or order of a Court. This clause 
was amended by s. 10 of Act 21 of 1929 by the 
addition of the following words i 

“Except a dwee or order expressed to be made 
on a compromise and comprising immovable pro- 
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petty other than that which is the subject-matter of 
the suit or proceeding.” 

Before the amendment, every decree or order 
of a Court was exempt from registration, but 
now consent decrees and orders comprising 
immovable property other than the subject- 
matter of the suit require to be registered. 
Tiie compromise in Suit Ko. 395 of 1924 was 
before the amending Act of 1929 was passed, 
and it is not now contended that the amend¬ 
ment of S. 17 (2) {yi) by that Act has a retros¬ 
pective effect. In 46 I. A. 240^ the Privy 
Council held that a consent decree did not 
require to be registered even if it included 
immovable property other than what w’as the 
subject-matter of the suit. In that case their 
Lordships indicated the mode of drawing up 
a decree on a compromise the terms of which 
embraced lands outside the scope of the suit 

and observed as follows (p. 246): 

”. . . . a perfectly proper and effectual method of 
carrying out the terms of this section would be for 
the decree to recite the whole of the agreement and 
then to conclude with an order relative to that part 
that was the subject of the suit, or it could intro¬ 
duce the agreement in a schedule to the decree ; but 
in either case, although the operative part of the 
decree would be properly confined to the actual 
subject-matter of the then existing litigation, the 
decree taken as a whole would include the agree¬ 
ment.” 

Thus while the operative part of the decree 
should be confined to the actual subject-mat¬ 
ter of the suit, the terms of the compromise 
including those relating to matters extraneous 
to the suit should appear in the decree itself 
or in a schedule annexed to the decree. In 
such a case the decree and the schedule were 
exempted from registration before the amend¬ 
ment of S. 17 (2) (vi) in 1929. But in the pre¬ 
sent case the compromise decree does not 
include the agreement regarding the two lands 
in this suit which were not then the subject- 
matter of the suit. It is therefore urged that 
such an agreement, if it is to be used as creat¬ 
ing or declaring a title to the lands which are 
admittedly worth more than Rs. lOO, is inad- 
missible in evidence for want of registration. 
In support of this contention reliance is placed 
on the ruling of the Privy (Council in 26 I. A. 
101 ,^ but that ruling is clearly distinguishable. 

In that case the dispute related to the lands 
of one Ramaswami which had been inherited 
by his mother. On her death his daughter’s 
daughter took possession of all the lands and 
the reversionary heirs sued her for possession. 
They had, however, sold away some of Rama- 
swami’s lands for Rs. 4000 required for the 
expenses of the litigation and they did not 

iT7i9) 6 A. I. R. W19 P. C. 79 : 47 Cal. 485 : 46 
I. A. 240 : 53 I. C. 534 (P. C.), Hemanta Kumari 
Debi V. Midnapur Zamindari Co. 

2. (’99) 22 Mad. 608 : 26 I. A. 101 : 7 Sar. 516 
(P. C.), Pranai Annee v. Lakshmi Annee. 


include those lands in their suit. The suit was 
amicably settled, and two documents were 
prepared; a razinamah giving a moiety of 
the lands mentioned in schs. A, B and C to 
each of the parties and a separate agreement 
called “an agreement of union” about a simi¬ 
lar division of the remaining lands of Rama¬ 
swami mentioned in sch. D which were not 
the subject-matter of the suit. All the four 
schedules were appended to the razinamah, 
but the razinamah itself merely referred to 
those lands by way of “Remarks,” but did 
not declare title of the plaintiffs and the 
Judge’s order made no reference to it. The 
title to the lands in Sch. D was declared in 
the agreement of union which was not sub¬ 
mitted to the Judge for orders. Neither the 
razinamah nor the agreement of union was 
registered. The lands in Schs. A, B and c were 
duly divided in accordance with the decree. 
Subsequently the reversionary heirs sued for 
a half share in the lands in Sch. D on the 
strength of the razinamah and the agreement 
of union. As to the razinamah their Lordships 
observed (p. 106): 

"The razinamah, in so far as it was submitted to 
and was acted upon judicially by the learned Judge, 
was in itself a step of judicial procedure not requir¬ 
ing registration; and any order pronounced in terms 
of it constituted res judicata, binding upon both the 
parties to this appeal, who gave their consent to it.” 

But as regards the agi'eement of union as 
it was not mentioned in the decree or in any 
order of the (k)urt and had not been regis¬ 
tered, their Lordships held that its stipula¬ 
tions were ineffectual in law to create any 
right, title or interest to or in the lands in 
Sch. D. Their Lordships, however, observed 
(page 106): 

‘‘W the parties, after agreeing to settle the suit of 
1885 on the footing that they were each to take a 
half-share of the lands involved in that suit, and also 
a half-share of the land now in dispute, bad informed 
the learned Judge that these were the terms of the 
compromise, and bad invited him, by reason of such 
compromise, to dispose of the conclusions of the suit 
of 1885, their Lordships see no reason to doubt that 
the order of the learnt Judge, if it had referred to 
or narrated these terms of compromise, would have 
been judicial evidence, available to the appellant, 
that the respondents had agreed to transfer to her 
the moiety of land now in dispute. But their Lord- 
ships are unable to find that any such course was 
taken, either in the razinamah or in the judicial 
order which gave effect to it. The razinamah merely 
referred, by way of remark, to the lands now in dis¬ 
pute ; and the Judge was only asked to give effect to 
a compromise which related to the lands then in 
dispute before him. This order, accordingly, merely 
concerns the latter, and has no reference whatever 
to the lands described in Sch. D of the razinamah. 
So far as regarded these lands, the compromise was 
not submitted to the learned Judge, but was_ deh- 
berately left by the parties to stand upon their un¬ 
registered agreement of union.” 

This is the ground on which the present case 
can be distinguished. Although the decree does 
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not refer to the agreement to restore posses 
Sion of the two lands in suit to the present 
plaintiffs, the compromise application includ¬ 
ed that agreement and the Court recorded the 
agreement as a whole. Under o. 23 , R. 3 , Civil 
P. C., the Court shall order the compromise 
to be recorded, and shall pass a decree in ac¬ 
cordance therewith so far as it relates to the 
suit. This means that the compromise to be 
recorded may deal with the properties outside 
the subject-matter of the suit but the decree 
should be passed in accordance with the com¬ 
promise only so far as it relates to the suit. 
According to the case in 46I.A. 240.^ the decree 
must set out all the terms of compromise either 
in the body of the decree or by a separate 
schedule, but its operative part must be con¬ 
fined to the agreement regaiding the subject- 
matter of the suit. Unfortunately the decree 
in Suit No. 395 of 1924 is silent about the 
agreement regarding the properties which were 
not comprised in that suit, although the com¬ 
promise included an agreement regarding 
them, and the Court did apply its mind to 
that agreement, and order it to be recorded. 
That order is appealable under o. 43 , R. 1 (m), 
Civil P. C. Section 17 ( 2 ) (vi) as it stood be¬ 
fore its amendment exempted from registra¬ 
tion not only a decree but also an order of 
a Court. The Court would not have ordered 
recording of only a portion of the compromise 
especially because some of the defendants in 
that suit were minors and the Court had to 
apply its mind to the terms of the compro¬ 
mise as a whole, and consider whether they 
were for the benefit of the minors, before 
sanctioning the compromise under o. 32 R 7 
(1), CivU P. C. 

The agreement about the two lands in suit 
which was a part of the compromise was 
undoubtedly for the benefit of the minors, and 
after the clause containing that agreement, it 
was added in the compromise application that 
those were the terms of the compromise. The 
Court must have taken into consideration that 
clause in granting leave to effect the compro- 
mise on behalf of the minors. Thus the agree¬ 
ment about the lands in this suit became 
embodied in the order of the Court, and as 
waa held in 26 l. a. lOl^ it was exempt from 
re^tration under S. 17 ( 2 ) (vi). Registration 
Act, and would be admissible in evidence 
though not registered. That agreement serves 
the purpose of both declaring the plaintiffs’ 
title to the lands in suit and saving the bar of 
limitation. This being a suit for possession it 
IS governed by Art. 144 of sch. 1 . Limitation 
Act, and the period of limitation commenced 
from the date of the compromise recognising 
the plaintiffs’ right to recover possession of 
Ithe lands os their owners. This suit being 
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brought wUhin 12 years thereafter, it is in 
time, and the plaintiffs are entitled to recover 
^ssion of the lands with past and future 
mesne prohts. This appeal is, therefore, dis- 

Appeal dismissed. 
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N. J. Wadia and Sen JJ. 
Ratanshah Kavasji — Applicant 


v. 


Keki Behramsha and others _ Accused. 

Criminal ^vn Appins. Nos. 25 alid 26 of 1944 
j"dge! W 

(a) Cri^nal P. C. (1898). S. 494-Court permit- 
ting public prosecutor to withdraw from prosecu- 
tion if bound to record reasons. 


In permitUng the public prosecutor to withdraw 
from pr^tion under S. 494 the Court is not bound 

1^2icl1 ''0°sent:(-21) 8 A.I.R. 

1^21 Lai. 259, Nqt approved. [p 149 q gj 

(b) Criminal P. C. (1898). S. 494_Scope of - 
Public prosecutor when may withdraw prosecu- 

(iOn* 

The words "any I^bHc Prosecutor may withdraw 
from the prosecution” m S. 494 clearly imply that 
the probation referred to must be one which is 
^ready being conducted by the Public Prosecutor 
When the Public Prosecutor was not in charge of the 

prosecution he cannot withdraw the prosecution: 13 
Bom. 389, Ezpl. jp q 

(c) Criminal P. C. (1898), S. 203-Dismissal of 

compUmt — Reasons for dismissal must be 
recorded* 

The provisions of S. 203 are imperative, and failure 
to r^M reasons for dismissing a complaint would be 
^bedience of the law and not a mere irregularitv 

mandatory provisions of 
B. 203 the Maptrate most make it apparent in bis 
order that he had not omitted to apply his mind to 
the facts before he made the order d&iissing a wm 

[P 148 C 2; P 149 C 1.2] 
B. A. Jahagirdar and Pochaji Jamshedji — 

for Applicant. 

B. O. Rao, Government Pleader^tot the Crown 

G.N.Thakor and B.G.Thakor~ioT Accused. 

Sen J. — These are two applications in 
revision, the first against an order made on 
8 rd June 1948, by the First Class Magistrate, 
Bulsar, permitting the Police Prosecutor under 
S. 496, Criminal P. C., 1898, to withdraw the 

case filed by the petitioner-complainant against 

six accused under Ss. 452,623, 504,147 and 149, 
Penal Code, i860, and discharging the said 
accused, and the second against an order made 
on 26th July 1943, by the same Magistrate 
dismissing under s. 203, Criminal P. 0., a 
subsequent complaint made by the petitioner 
on the same facts. The petitioner made a 
complaint to the police on l6th February 1943 
alleging that the offences had taken place on 
12th February 1948. On 17th February 1943, 
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the opponents filed a cross-complaint against 
the complainant and some others. After in¬ 
vestigation the police tiled a charge sheet 
against the accused in the fii-st complaint on 
24th February 1943, and the learned ^lagis- 
trate took cognizance of the said offences. 
Thereafter it seems that the District Superin¬ 
tendent of Police thought that further investi¬ 
gation was necessary and after such investi- 
gation had been made the said officer appears 
to have moved the District Magistrate who 
ordered the withdrawal of the case against the 
accused. On 20th May 1943, the Police Prose¬ 
cutor who was in charge of the prosecution 
stated in Court that the District Magistrate 
had ordered the withdrawal of the case and he 
asked for the Courts i:)ermission for such 
withdrawal. The Magistrate passed the fol¬ 
lowing order on 3rd June 1943: 

"The case is permitted to be withdrawn and the 
accused are discharged under S. 494, Criminal P. C. 
The muddamal should bo destroyed under S. 517, 
Criminal P. C.” 

On 10 th June 1943, the petitioner filed a com¬ 
plaint in Court on the same facts. The com¬ 
plaint was duly verified on 26th July and on 
the same day the learned Magistrate made an 
order stating that though “the incident did 
take place" between the parties the police case 
had already been permitted to be withdrawn, 
and as the fresh complaint was based on the 
same facts as alleged before, the Court saw no 
grounds to proceed with the complaint, and 
the complaint was accordingly dismissed under 
S. 203, Criminal P. C. The applicant filed 
criminal revision applications against the 
orders made in both the cases and both the 
applications were dismissed. 

Mr. Jahagirdar on behalf of the applicant 
has contended that the order passed in the 
first case was not a judicial order as no 
reasons have been stated therein, the legiti- 
mate inference to be drawn from the order 
being that the learned Magistrate did not 
apply his mind to the facts of the case. He 
has relied on certain decisions of the Calcutta 
High Court and contended that before a pro¬ 
per order under S. 494 or S. 495 could be made, 
the Court must record its reasons in order 
that the High Court might be in a position to 
say whether the discretion vested in the Court 
had been properly exercised. As against the 
said decisions, 48 Cal. 1105^ etc., there are deci¬ 
sions of the Madras and Patna High Courts 
to the contrary that the Court is not bound to 
give any reasons for its action under Ss. 494 
and 495. Mr. Jahagirdar, however, has not 
pressed the application for revision No. 35 and 
has argued the second application No. 26 on 

1 (’21) 8 A I E. 1921 Cal. 259 : 48 Cal. 1105 : 64 
i. C. 280, lUjani Kanta v. Idris Thakur. 


the ground that even assuming that the 
learned Magistrate’s order under S. 495 was 
correct, the order subsequently made under 
S. 203 deserves to be set aside. His contention 
is that it being incumbent under S. 203 on the 
Court to record reasons “briefly", the kind of 
reasons which the learned Magistrate has 
relied on in dismissing the second complaint 
cannot properly be regarded as reasons such 
as the section requires the Magistrate to re¬ 
cord. The section enables the Magistrate be¬ 
fore whom a complaint is made or to whom 
it has been referred to dismiss the complaint, if, 
after considering the statement on oath (if 
any) of the complainant and the result of the 
investigation or inquiry (if any) under S. 202, 
there is in his judgment no sufficient ground 
for proceeding ; and it is further laid down 
that in such case the Magistrate shall briefly 
record his reasons for so doing. The provisions^ 
of this section are clearly imperative, and 
failure to record reasons would be disobedi¬ 
ence of the law and not a mere irregularity. 
The learned Magistrate in his order, though he 
states that “the incident did take place” be¬ 
tween the parties, merely refers to the order 
made under S. 495 (though he refei-s to S. 494) 
and states'that as the complaint before him 
was based on the same facts the Court sees no 
grounds to proceed with the complaint. These 
may be regarded technically as reasons for 
the order, but the question that arises is whe- 
ther the learned Magistrate applied his mind 
to the facts of this case before he made this 
order. 

It has been contended, however, by Mr. 
Thakor on behalf of the accused that if' the 
first order made on 3rd June 1943, is assumed 
to be correct, in view of the words in S. 494 
that the Public Prosecutor may withdraw 
from the prosecution with the consent of the 
Court, which would apply also to the with¬ 
drawal of a case under s. 495 (the Police Pro¬ 
secutor being substituted for the Public 
Prosecutor), it must be presumed that the 
Court in giving its consent exercised its dis¬ 
cretion in a judicial manner, i. e , it was satis¬ 
fied that there was a case for withdrawal, and 
the Court must, therefore, at that stage be 
presumed to have applied its mind to the facts 
of the case. Thereafter if in the second com¬ 
plaint no fresh facts were revealed, it is con¬ 
tended that no further grounds are necessary 
for the dismissal of that complaint. He has 
relied in this connexion on 18 Cr. L. J. 329, 
where in a case in which the circumstances 
were similar to those in the present case, it 
was held that where a police case had been 
disposed of under S. 494 or 495, unless very 

2. (’18) 5 A. I. B. 1918 Mad. 494 : 38 I. C. 441: 18 
Cr. L. J. 329, In re Koyassan Kotty. 
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strong grounds were shown, i. e., for instance, 
new facts were discovered which wei-e not 
within the knowledge of the prosecution when 
the first charge was brought, a person who 
had once been discharged ought not to be bar. 
assed on the same charge. 

Mr. Thakor has also urged that even the 
second prosecution could in law be withdrawn 
by the Public Prosecutor or the Police Prose- 
cutor, as in all cognizable cases it was the 
Crown w'ho W’as the custodian of the prosecu- 
tion. In support of this proposition he has 
relied on certain remarks m^e in 13 Bom. 
389® at pages 390, 391. He has, therefore, con¬ 
tended that the mere ground that a fresh 
complaint has been privately lodged by the 
petitioner on the same facts as the police pro¬ 
secution had been based on would not be a 
suflScient ground for proceeding with the com¬ 
plaint. We may at once say that we do not 
agree with the contention thatrtn the second 
case the Public Prosecutor or the Police Pro¬ 
secutor could have withdrawn from the prose- 
cution. The remarks that Mr. Thakor has 
rehed on in 18 Bom. 389® appear to have been 
made with reference to cases in which the 
prosecution is conducted by the Public Prose¬ 
cutor. The words “any Public Prosecutor may 
withdraw from the prosecution” in S. 494 
clearly imply that the prosecution referred to 
must be one which is already being concocted 
by the Public Prosecutor: and it seems clear 
to us that unless the Public Prosecutor is 
already in charge of the prosecution, he can- 
not withdraw from it, and that the Public 
Prosecutor was here not in charge of the 
second prosecution. The order made on 3rd 
June 1943, does not, on the face of it, show 
that the learned Magistrate applied his mind 
to the facts of the case. It may, however, be 
that on oral inquiry from the Police Prosecu¬ 
tor he was satisfi^ that that was a case in 
which he ought to allow w'ithdraw'al. If, how'- 
ever, he did not apply his mind to the facts, 
then clearly it cannot be said that when he 
came to make a second order on 2Cth July 
1943, he was satisfied that there was no ground 
for proceeding with the complaint, as the only 
facts mentioned by him are that there had 
been a previous withdraw'al of the pohce case 
and that there were no new facts in the second 
complaint. But if the learned Magistrate had 
considered the facts when he made the earlier 
order, there is nothing in the order of dis¬ 
charge under s. 203 to show that at an earlier 
stage lie had applied his mind to the facts of 
the case. It seems to us that in order to com¬ 
ply with the mandatory provisions of s. 203 
the learned Magistrat e m ust make it appa- 

3 . (’88) 13 Bom. 389, Queen-Empress v. Murarji 
Gokuldas. 
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rent in his order that he has not omitted! 
to apply his mind to the facts before ho made 
the order. The wordings of Ss. 494 and 203 
are quite different. In one case the party inte- 
rested in the prosecution, viz., the Crown . is 
unwilling to proceed with the case and the 
main responsibility for not proceeding with 
the case would seem to rest on the Crown itself. 
The language of s. 494 does not require any rea¬ 
sons to lie recorded by the Magistrate as s. 203 
does. Under S. 203 the recording of reasons is 
expressly provided for, and the failure to re¬ 
cord reasons would clearly be a contravention 
of the law. The responsibility for making an 
order under s. 203, again, rests solely on the 
Court. 

In'the present case, i. e., the prosecution 
launched by the complainant, the Court seems 
to have taken the view that the incident com¬ 
plained of “did take place” and the complaint 
was duly verified and the verification did not 
disclose that the complaint was false. There 
is, besides, a counter-case which, it seems, is 
being proceeded with. In these circumstances 
it does not appear that it could be said prima 
facie that there was no ground'for proceeding 
with the complaint. We must, accordingly, 
hold that it has not been shown that in 
passing the order complained of in revision 
application No. 26 the learned Magistrate ap¬ 
plied his mind to the facts of the case, and 
that, therefore, the order made was not suffi¬ 
cient compliance with the provisions of S. 203. 
The rule in that application will, therefore, be 
made absolute and the order of the learned 
Magistrate set aside. He will proceed with the 
complaint as required by law. We make no 
order on revision application No. 25 of 1944. 

G.N. Order accordingly. 
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Stone C. J. and Kania J. 

New Citizen Bank of India 

V. 

Asian Assurance Co. Ltd. 

Appeal No. 44 of 1943, Decided on 14th April 
1944, from judgment of Chagla J., in I. C. No. 27 of 
1941, D/. 3l8t August 1943. 

Companies Act (1913), S. 34—Transfer appli¬ 
cation not properly stamped — Omission to 
register is not without sufficient cause. 

Before a shareholder claims that his name should 
be entered on the register of the company as a share¬ 
holder be has to submit the share scrip and a 
properly executed and duly stamped transfer 
form. Where therefore an instrument of transfer 
properly stamped has not been given, it cannot be 
said that the transferee’s name was omitted without 
any sufficient cause ; F. A. No. 46 of 1942, Foil. 

[P 151 0 1, 2] 

B. J. Desai and J. A. SJiah — for Appellants. 

Sir Jamshedji Eanga, F. J. CoUman, M. C, 
Setalvad and O. N. Joshi — for Respondents. 
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Stone C. J. — This is an appeal from the 
judgment of Chagla J., dated 3lst August 1943, 
under S. 33, Companies Act, 1913, ordering 
rectification of the appellant company’s 
I’egistor. The facts are adequately stated in 
the judgment of the learned trial Judge. In 
this Court the appellant company has taken 
three i)oint3 : first, that the directors had an 
absolute power to refuse a transfer, secondly, 
that the appellant company had a lien on 
shares which were sought to be transferred 
and therefore they need not register any 
transfer; thirdly, that no proper instrument of 
transfer was presented, in that the document 
presented w’as not duly stamped. In the Court 
below it appears that it was the second point 
which was particularly agitated. But the third 
point is in my opinion the short point in the 
case, which is vital, i, e., that the petitioners 
(respondents) failed to comply with the require¬ 
ments of s. 34, sub-s. (3), Companies Act, 
w’hich is as follow’s : 

“It shall not be lawful for the company to register 
a transfer of shares in or debentures of a company 
unless a proper instrument of transfer duly stamped 
and executed by the transferor and the transferee 
has been delivered to the company along with the 
share scrip.” 

Then follows a proviso which is not relevant 
in this case. It is not suggested that a stamped 
instrument of transfer was in fact ever pre¬ 
sented to the company. The learned Judge in 
Court below deals with this part of the case 
as follows : 

The only other question that remains to be consi¬ 
dered is the contention raised by respondent 1 bank 
that inasmuch as the transfer forms sent by the 
petitioners along with their shares were not stamped, 
the petitioners are not entitled to maintain the peti¬ 
tion. This is an entirely unraeritorious defence. 
Fortunately there is no reason why it should prevail, 
as it is not supported either by authority or prin¬ 
ciple. It is not disputed that the transfer forms 
which were sent by the petitioners to the respondent 
bank were not stamped. Under S. 84, Companies 
Act, it is providtti that it shall not be lawful for the 
company to register a transfer of shares unless the 
proper instrument of transfer duly stamped and exe¬ 
cuted by the transferor and the transferee has been 
delivered to the company along with the shares 
scrip. Mr. Daphtary contends that in asking for an 
order of rectification of the register pursuant to 
unstamped transfer forms the petitioners are asking 
respondent 1 bank to do something which is unlawful; 
and he further argues that before the petitioners 
could maintain this petition, it was incumbent upon 
them to have got the transfer forms properly stamped. 
Now it has to be remembered that right up to the 
time the petition was filed there never was any 
dispute between the petitioners and respondent 1 
bank on the question of stamps. Respondent 1 bank 
resisted the application of the petitioners to transfer 
the shares to its name only on the groond that it has 
a lien on these shares. It was never suggested by 
the bank that the transfer forms should be stamped 
nor did it ever call upon the petitioners to stamp 
them with the proper stamps. Nor is there any 
suggestion that the petitioners ever refused to stamp 
their transfer forms with the proper stamps. It is 


only after the petition was filed that this ingenuous 
defence is raised. The fact that it could not be 
raised earlier is clear from the relationship of the 
parties and the course of business between them.” 

After discussing whether the petitioners had 
or bad not a current account with the com¬ 
pany at the material date and considering the 
English case in (1937) 4 ALL E. R. 191,^ the 
learned Judge continued as follows : 

“The question of stamps was never in issue be¬ 
tween the petitioners and respondent 1 bank till after 
the petition was filed; and even at the hearing of the 
petition it has not been directly in issue except for 
the purpose of deciding the maintainability of the 
petition. 

I therefore hold that the petitioners are entitled 
to have the share register of respondent 1 bank 
rectified by having the 300 shares referred to in the 
petition transferred to their name.” 

A belated attempt was made in the Court 
below to cite an unreported case, P. A. No. 46 
of 1942.^ The matter is thus put in the memo- 
randum of appeal : 

“22. The appellants’counsel having applied to the 
learned Judge after judgment was reservt^ but before 
the day on which it was delivered, to be allowed to 
call bis attention to a judgment of the appellate 
Court on the same points as were in issue in this 
suit, but the learned Judge erred in declining to allow 
him to do so.” 

It seems that unfortunately the learned Judge 
did not avail himself of the opportunity of 
considering that case. If be bad done so, he 
would have found that this very point had 
been ^cided by the Appeal Court in that case. 
Beaumont C. J. in his judgment stated as 
follows : 

“But the difficulty in the applicant’s way is that 
undoubtedly he did not deliver to the company a 
duly stamped instrument of transfer. As I have said, 
what he did was to send an instrument of transfer 
together with a cheque sufficient to coverthe amount 
of the stamp. Now his case is that the company’s 
practice had been in the past to accept instruments 
of transfer together with moneys sufficient to pay 
the stamp duty, the object of that'practice being that 
if the company decided to register the transfer they 
would buy the stamp and affix it to the instrument 
of transfer, but if they decide not to transfer then no 
money having been expended in buying the stamp 
the money would be returned to the shareholder, as 
was done in this case. 

Later on the learned Chief Justice observes as 
follows : 

“But the difficulty in this case is that in point of 
fact no duly stamps instrument of transfer has 
ever been delivered. Putting it at the highest, and 
assuming that the company agreed with the appli¬ 
cant that they would apply the proceeds of bis 
cheque towards buying the necessary stamp, and 
would affix such stamp on the instrument of transfer 
as soon as the company decided to register the 
transfer, and assuming that the company onght to 
have decided to register the transfer, even so the 
position is that the agreement by the co mpany bos 

1. (1937) 4' All E. R. 191, Conybear v. British 
Briquettes, Ltd. 

2. F. A. No. 46 of 1942, decided by Beanmont C. J- 
and Wassoodew J. on I7th July 1942, Vinayak 
Balvant Gokhale v. Commonwealth Assurance Co., 
Ltd. 
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not been carried out, and we have no jurisdiction in 
a summary application under S. 38 to direct the 
company to carry out its agreement. All that we can 
do is to order rectification of the register, and to order 
rectification of the register, when in fact there has 
been no duly stamped instrument of transfer deUrored 
to the company, although that omission may bo 
duo to company’s own default, would bo for us to 
order tho company to act in contravention of the 
statute." 

That case in ray opinion is undistinguishable 
[from the one we have before us. Of the merits 
jof the matter we have no concern, when the 
[statute is mandatory in its terms, and admit- 
jtedly has not been complied with. That being 
so, how can it be said that tho transferees’ 
name was omitted from tho register without 
any sufficient cause? The petitioners did not 
comply with S. 34, sub-s. (3), and did not deliver 
a proper instrument of transfer duly stamped. 
The company would have been breaking the 
law if they had registered the transfer. I think, 
if I may say so with the greatest respect to 
the learned trial Judge, that he was led away 
by the controversy on the question of lien and 
has not given sufficient weight to this condition 
precedent. In my opinion this appeal must bo 
allowed and the order of the Court below must 
be discharged. As to costs we have had the 
opportunity of hearing counsel on both sides 
on this question, and I think justice will be 
done if the respondents pay to the appellants 
costs of this appeal and also two-thirds of tho 
appellants’ costs of the petition to be taxed on 
a long cause scale with two counsel. 

KaniSr J. — I agree. This is a petition for 
rectification of register under s. 38, Companies 
Act. In order to establish a right to get an 
order under that section the petitioners had to 
establish that the name of a person was fraudu¬ 
lently or without sufficient cause entered or 
omitted from the register of the members of 
the company. The respondents filed the peti¬ 
tion under S. 38. The reply of the appellant 
bank was three-fold: one that tho directors 
had absolute power to refuse registration in a 
particular name,under art, 36 of the articles 
of association. Issue 8 covered that point. The 
second defence was that the appellant com- 
pany had a lieu on the shares held in the name 
of the registered holder and therefore the bank 
was not bound to transfer the shares as re¬ 
quired. That controversy is covered by issues 4 
to 7. The third ground was that no proper 
transfer form was submitted to the bank and 
tho transfer form was never stamped. This is 
covered by issues 2 and 3. As regards the ques¬ 
tion of lien, the petitioners contended that 
there was no debt at all in respect of which 
any lien could be claimed, and in the alterna¬ 
tive alleged that the debt was unlawful and it 
was ultra vires tho company. To agitate that 
contention at the hearing counsel for the peti- 
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tioners raised issue5A. A third alternative con¬ 
tention on this question was that the lien, if 
any, was waived. 

The learned Judge appears to have gone at 
great length into the question whether there 
was a lawful debt. Numerous documents were 
tendered before him to establish that fact. 
Prom the judgment and the answer given to 
issue 5A it appears that the appellants failed 
in their contention. The learned Judge upheld 
the petitioners’ contention that there was no 
debt and the lien, if any, was waived. He fur¬ 
ther held in favour of the petitioners in respect 
of issue 8 also. It appears to me that in this con- 
trovei-sy sufficient importance was not given 
to the third objection raised by the appellants 
on the question of there being no proper in¬ 
strument of transfer. It must be recognised 
that before a shareholder claims that his name 
should be entered on the register of the com¬ 
pany as a shareholder he has to submit the 
share scrip and a properly executed and duly 
stamped transfer form. Articles 34 and 85 of 
the articles of association provide for that. 
When this question was urged after the main 
discussion ended, counsel for the petitioners 
tendered an affidavit of Dr. Kajiji on 26th 
August in which it was stated that the bank 
had sufficient funds of the petitioners deposit¬ 
ed with them and by reason of the fact that 
in respect of the previous transfers the bank 
had affixed the stamp there were implied in- 
structions to the bank to do so in this case 
also. It must be noticed that the deponent did 
not suggest that there was an agreement to 
that effect. The basis of this affidavit however 
falls to the ground because, firstly, when the 
matter was adjourned into Court evidence as 
to facts cannot be led, except by consent, by 
affidavits; it has to be led by examining wit¬ 
nesses in Court so that the opposing party can 
have an opportunity to cross-examine them. 
The second ground is that there is affirmative 
evidence on record to show that the petitioners 
had no account with the bank after lOth Febru¬ 
ary. I do not think any reliance can be placed 
on previous transfers. If by mutual under¬ 
standing or negotiation, parties have acted in 
a particular way in respect of one transaction, 
unless there is a clear binding agreement or 
statutory obligation there is no reason to as¬ 
sume that the parties must be bound to act 
on the footing of tho previous transaction. It 
is not even suggested that the petitioners were 
led to believe that the stamp will be so affixed. 

It seems to me that the presentation of a 
duly stamped transfer form is a condition pre¬ 
cedent. Section 34 (3), Companies Act, makes 
that step on the part of the applicant impera¬ 
tive. Indeed it says in terms that no company 
shall transfer shares unless a transfer duly 
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stamped was proj^erly delivered. There is, 
therefore, no doubt that the tender of such 
properly executed and stamped transfer is a 
condition precedent to the right of the appli¬ 
cant to get any relief under S. 38. It is not 
even suggested in the proceedings that steins 
were taken by the jietitioners to do so. Indeed, 
when the point was specifically raised, in reply, 
in the affidavit, it was not alleged that the 
])etitioners were in a position straightway to 
produce such a transfer or had offered such a 
transfer previously. A belated and feeble at- 
tempt to explain the omission is contained in 
the affidavit, which I have summarised above. 
In my opinion that affidavit does not comply 
with the requirements of the Companies Act. 
The result is that when the petition W’as filed 
there was no cause of action. When this argu. 
ment was pressed before the learned trialJudge 
it api)ears that he did not fully appreciate the 
imperative nature of the words used in s. 34 (3), 
Companies Act. His attention was drawn to 
(1937) 4 ALL E. E. 191.^ In that case when the 
applicant desired to have the shares trans¬ 
ferred to his name in the correspondence the 
secretary of the company stated as follows : 

“I am further instructed to inform you that even 
if the board were to meet before the extraordinary 
general meeting it clearly would not be prepared to 
pass transfers which would have the effect of render¬ 
ing impossible a proposition for the consideration of 
which a general meeting of the company has been 
convened for a few days hence.” 

After that correspondence the suit was filed. 
It was contended that the transfer form was 
duly stamped. The company denied that it 
was properly stamped. The Court upheld the 
company's contention and the suit was dis- 
missed with costs. The unreported judgment 
of our Court in F. A. No. 46 of 1942“ also em¬ 
phasizes the same position. That was a petition 
for rectification of the register under S. 38 by 
entering the name of the petitioners in the 
register. The defence of the company was that 
they had absolute discretion and that no trans¬ 
fer form duly stamped w'as tendered. The reply 
of the petitioners was that the e.xercise of the 
discretion of the directoi'S was mala fide and 
for the stamp they had sent a cheque to the 
company from the proceeds of which the com- 
pany should have affixed the stamp on the 
transfer deed. The learned trial Judge held 
that the company’s right to refuse the transfer 
absolutely was disproved, because their action 
was not bona fide. The petition, however, was 
dismissed on the second ground because no 
duly stamped transfer form was tendered. The 
contention that a cheque was sent was rejected 
because it was pointed out that even if the fact 
of the transfer form remaining unstamped was 
due to the default of the company, it was no 
answer, so far as the petition was concerned, 
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because it w’as the petitioners’ obligation to 
send the transfer duly stamped. If the peti¬ 
tioners had been wronged they might have 
their remedy otherwise, but the remedy did 
not lie in an order for rectification of the 
register. In the judgment of Beaumont C. J. 
this ]X)int is made particularly clear. It seems 
to me therefore that the petition must fail on 
this ground. Having regard to the fact that 
considerable time was spent in the attempt to 
prove the illegality of the debt, for W'hich the 
lien was claimed, I agree that the order for 
costs should be as stated in the judgment of 
the learned Chief Justice. 

R-K. Order accordingly. 
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Divatia and Rajadhyaksha JJ. 

Gonia Rama and others — Accused 

Y. 

Emyeror. 

Criminal Appeal No. 196 of 1944, Decided on 23rd 
June 1044, against convictions and sentences recorded 
by Sessions Judge, Thana. 

(a) Criminal trial — Confession defined. 

A confession must relate to the particular crime 
with which the accused is charged and any admis¬ 
sion which is not connected with any of the ingre¬ 
dients of the offence charged would not amount to a 
confession : (’39) 26 A. I. K. 1939 P. C. 47, Bel. on. 

[P 154 C 1,2] 

(b) Evidence Act (1872), S. 14 — Evidence 
admissible pointed out. 

Evidence of a collateral offence cannot be received 
ns substantive evidence of the offence on trial, 
though under S. 14 evidence may he given of inten¬ 
tion and like matters where the factum of such inten¬ 
tion or like matter is relevant : (’20) 7 A. I. R. 1920 
Cal. 500; 6 Cal. 655 and (’28) 15 A. I. R. 1928 Lab. 
382, Bef. [P 156 C 1] 

(c) Evidence Act (1872), Ss. 30, 17, 9, 11, 14, 
15 — Charge under Ss. 395 and 332 read with 
S. 34, Penal Code — No charge of conspiracy 
framed — Evidence of confessional statements 
of other, acts of sabotage held inadmissible under 
Ss. 9. 11, 14. and 15. 

Certain persons were tried under Ss. 395 and 332 
read with S. 34, Penal Code, for committing a dacoity 
and causing hurt to police men on duty. Evidence 
of confessional statements by different accused about 
sabotage committed by them on previous occasions 
in company of outsiders was allowed to be led. The 
judge directed the jury to treat this evidence ns cor¬ 
roborative evidence to the retracted confessions by 
the accuse<l in the case. No charge of conspiracy 
under S. 120B was framed : 

Held that (1) there being no charge of conspiracy 
the alleged admissions of previous acts done by each 
confessing accused even assuming that they suggest¬ 
ed the inference that he committed the offence in 
question did not amount to confessions ; (’39) 26 
A. I. R. 1939 P. C. 47, Bel. on. [P 154 C 2] 

(2) The statements about the previous acts would 

be relevant if they were connected with the crime, 
with which the accused were charged, under Ss. 9, 
11, 14 and 15, Evidence Act. [P 154 C 2] 

(3) Since it could not be said that the previous 

acts of sabotage which some of the accused commit¬ 
ted along with other persons came within S. 9 in the 
absence of a charge for conspiring to do all these acts 
and the offence charged as part of one design S. 9 
had no application. [P 154 C 2] 
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(4) Section 11 also had no application because the 
aUeged acts of sabotage and dacoity committed by 
some of the accused along with others at different 
pla<^ were not parts of one transaction according 

w n ^against the accused: 11 Bom. 
H. C. R. 90 and (1826) 6 B & C 145, Rel. on. 

/E\ c ,, , CP 155 C 1] 

(6) Section 14 also would not apply to the case 

b^use what was relevant here was whether any of 
the accused committed the dacoity with which they 
were charged and not whether they committed the 
offence with any particular intention or state of 

[P 155 Cl] 

(6) Section 15 also would not apply because there 
was no question whether the offences with which the 
accused were charged were accidental or intentional 
or whether they were done with a particular know- 
l^ge or intention. The only question was whether 
the accused committed the offence of dacoity at all. 

(7) The evidence of the alleged previous acts 
amounting to offences committed by some of the 
accused along with others was not admissible in the 
case which referred to the commission of a particular 
crime alone. The reference made by the Judge in 
his charge to the jury to these previous acts had 
seriously prejudiced the accused’s case and amounted 
to a misdirection ; (’25) 12 A. I. R. 1925 Cal. 831, 

X , . [P 156 C 2] 

xi. A. Jahagirdar — for Accused. 

S. O. Patwarhan, Assistant Government Pleader 

— for the Crown. 

F&ots: — There tvas a dacoity aod causing 
of hurt to policemen on duty on the night of 
4th December 1942, in respect of which the 

accused Goma and ten others were charged 
as follows: 

That you all in furtherance of your common 
intention of you all, to out pylon No. 330, which is 
used for supplying electricity for the purposes of 
Government, within the limits of Chikholi, a village 
in Kalyan taluka, went there at night and raided 
gaard in the early hours of 4th December 
1942, committed dacoity by robbing the policemen 
of their rifles, ammunition, clothes etc. after assault- 
mg and tying them with a rope, while the said 
{whoomen were stationed there as guard and as such 
they were on their duties at the time, and thereby 
M^itted the offences punishable under Ss. 395 
332 rrad with S. 34 Penal Code, and R. 35 read with 

. Defence of India Rules read with Ordinance 3 
of 1942, 

The accused were not charged under s. 120B, 
Penal Code, with the substantive offence of 
conspiracy for the purpose of committing the 
above offences. It seemed that the offences 
charged as well as other offences referred to 
were committed by a gang composed at dif. 
ferent times of different jjersons and headed 
by one Kotwal, a barber by birth and a pleader 

P^^®®3ion, who was surprised and shot 
dead by the police on 2nd January 1943. 
Awt^d 1, 4,6,6,7, 9 and 12 made confessions, 
which were subsequently retracted and in 
which they referred to various acts of sabotage 
done by thenii cilong with other persons out- 
side the case, in other places and on different 
dates in the Thana and Kolaba districts previ¬ 
ous to the dacoity charged. Two of the accused, 
viz., Nos. 4 and 7 referred to a dacoity simi- 
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larly committed after the date of the ducoity 
in question. The accused were tried hy the 
Scions Judge of Thana with a jury. The 
tcial Judge admitted in evidence statements 
made by accused in their confessions as re¬ 
gards sabotages committed by them in com. 
pany of outsiders before the dates of the 
dacoity charged as well as a dacoity com- 
mitt^ subsequent to that date. He directed 
the jury in his summing-up to treat such 
statements as corroborating the confessions 
made by the accused. The jury returned a 
veidict that accused l and 8 were alone guilty 
of offences under s. 395 and Rr. 35 and 121. 
The jurors, when asked to give their opinion 
as assessore on the other charges, gave their 
opinion that only accused i and 8 were guilty 
of offences under s. 332 read with s. 34 , Penal 
Code. The Judge accepted the verdict of the 
jury as regards accused i and 8 and sentenced 
each of the accused to rigorous imprisonment 
for five years, and he accepted their opinion 
as assessors and sentenced the accused to 
rigorous imprisonment for three years. Both 
the sentences were ordered to run concurrent¬ 
ly. As regards accused 4-7, 9 and 12 the Judge 
differed from the opinion of assessors and 
sentenced each of the accused to undergo 
rigorous imprisonment for two years. The 
convjcted accused api^ealed to the High Court. 

Divatia J. — (After setting out the facts 
His Lordship proceeded.) The main point 
urged by Mr. Jahagirdar on behalf of the 
ap^llants is that the learned Judge below 
seriously misdirected the jury in asking them 
to accept the part of the confessions of the 
accused consisting of statements about their 
having committed several acts of sabotage 
along w'ith other persons wlio are not accused 
in this case, and to accept the Police Sub- 
Inspector’s evidence who produced a register 
of crimes in which some of the acts admitted 
by the accused in their confessions had been 
noted. Mr. Jahagirdar has contended that this 
evidence is inadmissible in law and the mis¬ 
direction consisted in asking the jur}' to rely 
upon this part of the evidence by way of cor. 
roboration of the retracted confession of the 
particular offence with which they were 
charged in the present case. To give one 
instance of what the accused stated in their 
confessions, accused 1 began by saying that he 
and one Kotwal, who is now alleged to have 
been shot by the ix)lic6 after this offence was 
committed, became acquainted with each 
other, and thereafter they, along with other 
persons, thought of committing acts of sabot, 
age by stopping railway trains, cutting rail¬ 
way lines, pulling out rails and cutting electric 
posts. Then he refei-s to the meetings of dif. 
ferent persons from time to time at different 
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places for the purpose of committing those 
acts. The persons who are alleged to have 
met together on different occasions are some 
of the accused in the present case, and several 
others who have no connexion with the pre¬ 
sent offence. After stating the various acts of 
sabotage committed by them at different 
places, accused l narrated the circumstances 
in which the present crime was committed by 
them on 4th December 1942. The confessions 
of the other accused are also to the same 
effect. They mention different acts done by 
different persons from time to time. Thus it 
appears from the confessions that different 
persons assembled at different times for the 
purpose of committing acts of sabotage at 
different places, and it is not the prosecution 
case that all these acts and the present offence 
were parts of a conspiracy to which the accused 
were parties. It is therefore contended on 
behalf of the accused that there being no 
' charge of conspiracy with common intention 
to do the previous acts referred to in the con- 
fessions, the alleged admission of those acts in 
the confessions ought to have been ruled out 
by the learned Judge, and only that much of 
the confession ought to have been exhibited 
as related to the particular offences with which 
the accused were charged. In our opinion, 
this contention is well founded and the alleged 
admissions of the accused about the previous 
acts in their confessions are inadmissible in 
evidence with the result that the case for 
accused i and S who have been held guilty by 
the jury has been seriously prejudiced by the 
learned Judge’s reference to them in his 
charge. These statements do not amount to 
confessions so far as this trial is concerned. 
The word “confession” has not been defined in 
the Evidence Act, but in a recent decision of 
the Privy Council in 41 Bom. L. K. 428,' their 
Lordships have described what a confession 
really is. They say (head-note) : 

“A contession must either admit in terms the 
oflence; or at any rate substantially all the facts 
which constitute the offence. An admission of a 
gravely incriminating fact is not of itself a confes¬ 
sion, e.g., an admission that the accused is the 
owner of and was in recent possession of the knife 
or revolver which caused a death with no explana¬ 
tion of any other man’s possession. A confession, 
under the Indian Evidence Act, docs not mean a 
statement by an accused ‘suggesting the inference 
that he committed’ the crime.” 

It is clear from this description of what a 
confession is, that it must relate to the par¬ 
ticular crime with which the accused is 
charged, and that any admission which is not 
connected with any of the ingredients of the 

iT(’39) 26 A. I. B. 1939 P. C. 47 : 1941 R. h. R. 
789n. : 18 Pat. 234 : I.L.R. (1939) Ear. P. C. 123 : 
66 I.A. 66 : 180 I.C. 1 : 41 Bom. L. R. 428 (P. C.), 
Narayana Swami v. Emperor. 
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offence charged would not amount to a con. 
fession. It must, therefore, follow that there 
being no charge of conspiracy in the present 
case, the alleged admissions of previous acts| 
done by each confessing accused, even assum¬ 
ing that they suggest the inference that he 
committed the present offence do not amount 
to confessions. It is true that a statement 
made by the accused may be admissible in 
evidence as an admission even though it does 
not amount to a confession, and the next point 
is whether the alleged statements amount to 
admissions. An admission, under S. 17, Evi¬ 
dence Act, is a statement, oral or documen- 
tary, which suggests any inference as to any 
fact in issue or relevant fact, and which is 
made by any of the persons, and under the 
circumstances, mentioned in the succeeding 
sections. In absence of a charge for conspiracy 
these statements are not facts in issue in the 
present case, because the accused are charged 
with the commission of this particular crime 
only and nothing else. The statements, there¬ 
fore, can amount to admissions only if they 
suggest any inference as to any relevant fact. 
Now, the teim “relevant” has been defined in 
s. 3 as follows: 

‘’One fact is said to be relevant to another when 
the one is connected with the other in any of the 
ways referred to in the provisions of this Act relat¬ 
ing to the relevancy of facts.” 

The statements about the previous acts 
would, therefore, be relevant if they are con¬ 
nected with the crime, with which the accused 
are charged, under any of the appropriate 
sections of the Evidence Act. The only sec¬ 
tions which may have reference to such sort 
of connexion are Ss. 9, 11, 14 and 15. Under 
section 9: 

‘‘Facts necessary to explain or introduce a fact in 
issue or relevant fact, or which support or rebut an 
inference suggested by a fact in issue or relevant 
fact, or which establish the identity of anything or 
person whose identity is relevant, or fix the tinse or 
place at which any fact in issue or relevant fact hap¬ 
pened, or which show the relation of parties by whom 
any such fact was transacted, ore relevant in so far 
as they are necessary for that purpose.” 

It cannot be said that the previous acts of 
sabotage which some of the accused commit¬ 
ted along with other persons come within this 
action in the absence of a charge for conspir¬ 
ing to do all these acts and the present of¬ 
fence as part of one design. Section 9 has 
therefore no application. Under S. 11 facts, 
which are not otherwise relevant, would be 
relevant: 

‘‘(1) if they are inconsistent with any fact in issue 
or relevant fact; 

(2) if by themselves or in connexion with other 
facts they make the existence or non-existenTO o 
any fact in issue or relevant fact highly probable or 

improbable.” n ^ 

This section has been construed by our Court 
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ixi 11 Bom. H. c. B. 90. West J. observed in 
his judgment that S. 11 , Evidence Act, was 
no doubt expressed in terms so extensive that 
any fact which can, by a chain of ratiocina¬ 
tion, be brought into connexion with another, 
so as to have a bearing upon a point in issue, 
may possibly be held to be relevant within its 
meaning. But in his opinion the Legislature 
had not intended that the section should be 
applied in a very extensive manner as was 
clear from the illustrations to that section, and 
that the law meant to be laid down was not 
meant to go beyond the English law of evi. 
dence. The learned. Judge referred to various 
English cases on the point, one of which was 
the case in (l826) G B. & c. 145,^ where it was 
laid down (p. 147); 

“Generally speaking, it is not competent to aipro- 
sccutor to prove a man guilty of one felony by prov¬ 
ing him guilty of another unconnected felony; but 
where several felonies are connected together, and 
fom part of one entire transaction, then the one is 
evidence to show the character of the other.” 

After referring to various other decisions it 
was held that s. li rendered inadmissible the 
evidence of one crime {not reduced to legal 
certainty by a conviction) to prove the exis. 
tence of another unconnected crime, even 
though it be cognate. In our opinion, these 
observations can be well applied to the facts 
of the present case, because the alleged acts of 
sabotage and dacoity committed by some of 
the present accused along with others at dif- 
ferent places are not parts of one transaction 
according to the charge laid against the ac¬ 
cused. Neither S. 14 nor S. 15 would also apply 
to the alleged admissions. Under s. 14 facts 
showing the existence of any state of mind, 
such as intention, knowledge, etc., are rele¬ 
vant, when the existence of any such state of 
mind or body or bodily feeling is in issue or 
relevant. This section would not apply to the 
present case because what is relevant here is 
whether any of the accused committed the 
dacoity with which they were charged and not 
whether they committed the offence with any 
particular intention or state of mind. lUustra- 
tion “0” in this section says that where A is 
tried for the murder of B by intentioi;aUy 
shooting him dead, although the fact that A on 
other occasions shot at B was relevant as 
showing his intention to shoot B, the fact that 
A was in the habit of shooting at people with 
intent to murder them was irrelevant. Sec¬ 
tion 15 also would not apply because it deals 
with the question whether an act was acciden¬ 
tal or intentional, or done with a particular 
Icnowledge or intention, and it is in that case" 
alone that the fact that such act formed part 
of a series of similar occurrences, in each of 

2. {'74) 11 Bom. H. C. R. 90, Reg, v. Parbhudas. 

3. (1826) 6 B. & C. 145, The King v. Ellis. 
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which the person doing the act was concern¬ 
ed, is relevant. There is no question here as to 
whether the offences with which the accused 
are charged were accidental or intentional or 
whether they were done with a particular' 
knowledge or intention. The only question is^ 
whether the accused committed the offence ofi 
dacoity at all. In our opinion therefore on the 
relevant sections of the Evidence Act the 
statements about previous acts would not 
amount to admissions in law. But there are 
some authorities also which support this view. 

The leading authority is the Full Be;ich 
decision of the Calcutta High Court in 47 Cal. 
671.^ In that case the question was whether 
the previous acts which were alleged to haye 
been committed by the accused consisting of 
paying visits to the bouses of three prostitutes 
followed by theft of their ornaments would 
be admissible in a case where the accused was 
charged with the murder and theft of orna- 
ments of another prostitute. It was held that 
the evidence that the accused had similarly 
introduced himself as a wealthy person on 
previous occasions to three other prostitutes, 
that he introduced one person as his durwan, 
that both visited the women and suddenly dis- 
appeared and that their disappearance was 
followed by discovery, by the women, in each 
case, of the loss of their money or ornaments, 
was not admissible under s. 9, 14 or 15 , Evi- 
dence Act, in the subsequent case where he 
was charged with the offence of murder, rob¬ 
bery, theft, etc., relating to a different woman. 
As observed by Mookerjee J. (p. 692 ); 

. . . . the gist of the S. 16 is that, unless there is 
a sufiQcient and reasonable connexion between the 
fact to be proved and the evidentiary fact, that is, 
unless there is in substance some common link, they 
cannot form a series .... each of the subsequent 
occurrences (of which evidence was given) had its 
own special features so that they could not properly 
be deemed similar occurrences.” 

It was held also that S. 14 was not applicable 
as the evidence of the alleged similar occur¬ 
rences did not show the state of the mind of 
the accused towards the murdered woman. In 
coming to that conclusion the learned Judges 
relied upon the decision of our High Court in 
11 Bom. H, C. R. 90,^ which I have referred to 
above, as well as various cases under the 
Indian as well as the English law. One of the 
cases relied upon was the decision in 6 Cal. 
655,® where Sir Richard Garth C. J. pointed 
out that s. 14 applied to that class of cases 
where a particular act was more or less crimi¬ 
nal or culpable according to the state of mind 
or feeling of the person who did it, and that 
the Court must be very careful not to extend 

4. (’20) 7 A. I. R. 1920 Cal. 600 : 47 Cal. 671 : 58 
I. C. 929 (F.B.), Emperor v. Panchu Dos. 

5. (’81) 6 Cal. 655, Empress v, M. J. Vypoory 
Moodeliar. 
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the operation of the section to other cases, 

where the question of guilt or innocence de- 

l^ended upon actual facts and not upon the 

state of a man’s mind or feeling. It was fur. 

ther observed that (p. 6G0): 

"We have no right to prove that a man committed 
theft or any other crime on one occasion, by shewing 
that be committed similarcrimeson other occasions.” 

In the present case also, there is no question 
about the state of the accused’s mind at the 
time when they committed the alleged offence, 
but the only question is whether they commit¬ 
ted the offence with which they were charged. 
Evidence of a collateral offence cannot be re¬ 
ceived as substantive evidence of the offence 
on trial, though under s. 14 evidence may be 
given of intention and like matters where the 
factum of such intention or like matters was 
relevant. The Lahore High Court has also held 
in A. I. R. 1928 Lab. 382,® following the Pull 
Bench decision of the Calcutta High Court, 
that neither under S. 14 nor S. 15 can the evi- 
dence of facts similar to but not part of the 
same transaction as the main fact he received 
for the purpose of proving the occurrence of 
the main fact, which must be established by 
evidence directly bearing on it. It is further 
held that S. 14 is wholly inapplicable to a ease 
where the state of mind or feeling of the 
accused is not a fact in issue or a relevant 
fact, and the guilt or innocence depends on 
proof of actual facts. The English law as laid 
down in the leading case (1894) A. C. 57^ is 
also the same. It is held in that case that 
evidence tending to show that the accused has 
been guilty of criminal acts other than those 
covered by the indictment is not admissible 
unless upon the issue whether the acts charged 
against the accused were designed or acci¬ 
dental, or unless to rebut a defence otherwise 
open to him. In the present case, as I said 
before, there is no question of design or acci¬ 
dent, because it is not the prosecution case 
that these twelve accused had any design in 
committing a particular kind of offences along 
with others. 

It was urged on behalf of the prosecution 
that the evidence of previovs acts is admissible 
in the present case to prove the common in- 
tention of the accused, and that Ss. 14 and 15 
as well as the authorities referred to above 
render the evidence of intention admissible 
with regard to similar offences. But the charge 
against the accused has no reference to their 
intention to commit a series of crimes in fur¬ 
therance of a common object. The charge 
only mentions a common intention of these 
particular a ccused to cut pylon No. 330, a nd 

6. (’28) 15 A. I. B. 1928 Ijah. 382 : 112 I. C. 850, 
Pritchard v. Emperor. 

7. (1894) 1894 A. C. 67, Makin v. Attorney-General 
for New South Wales. 
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that the offence of dacoity was committed in 
furtherance of that common intention. It is 
therefore clear that these twelve accused are 
charged with the common intention of com¬ 
mitting this particular crime only and the 
charge has, therefore, no reference to any 
offence which might have been committed by 
some of the present accused along with other 
persons. In our opinion, therefore, evidence of 
the alleged previous acts amounting to offences 
committed by some of the accused along with 
others is not admissible in the present case 
which refers to the commission of a particular 
crime alone. The reference to the alleged pre- 
vious acts is in the confessions of the various 
accused, and that evidence is really prosecu¬ 
tion evidence as the prosecution seeks to rely 
on the alleged admissions. The principles laid 
down in the cases which I have referred to 
above would, therefore, apply to these state¬ 
ments in the accused’s confessions. 

There is no doubt, in our opinion, that the 
reference made by the learned Judge in his 
charge to the jury to these previous acts has 
seriously prejudiced the accused’s case and 
amounts to a misdirection. This misdirection 
is by itself sufficient to set aside the convic¬ 
tions of accused 1 and 8 which are based on 
the verdict of the jury. The learned Judge 
has also referred in his charge to an alleged 
act of sabotage done by one of the accused 
along with other persons on 2lst December 
1942, i.e., after the commission of the present 
crime, and the prosecution has examined two 
witnesses, Exs. 30 and 37, to establish that 
subsequent act. These witnesses have been 
relied upon by the prosecution to corroborate 
the confessions of accused 4, 6, 7 and 9 with 
regard to the subsequent incident for the pur¬ 
pose of proving the offence with which they 
are charged. The same principle which would 
apply to the evidence of unconnected previous 
incidents would also apply .to an unconnected 
subsequent incident, and that is also what is 
held in 52 cal. 499® at p. 507. In our opinion 
that evidence also should be regarded as in- 
admissible and the reference to that evidence 
in his charge amounts to a misdirection. These 
misdirections are sufficient to set aside the 
convictions of accused 1 and 8 and direct 
their retrial. As regards the other accused, as 
I observed above, the learned Judge disagreed 
with the jury but he was not inclined to make 
a reference to this Court as he thought that 
he could punish them for the offence under 
_S, 332 read with S. 34 after disagreeing with 
the jurors as assessors. He convicted most of 
them relying, along with other evidence, on 
the alleged admissions of previous acts. Their 

^■26) 12 AJ.R. 1925 Cal. 831 : 52 Cal. 499 : 88 
I. 0. 733, Dargahi v. Emperor. 
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convictions must also be set aside. Mr. Jaha- 
girdar urged that in the case of some of these 
accused there is no reliable evidence at all if 
the alleged admissions are excluded and that 
they should be acquitted here and the case of 
the remaining accused only may be sent back 
for retrial. We have therefore heard Mr. 
Jahagirdar on that point. (After dealing with 
this aspect of the case, His Lordship concluded): 
The result, therefore, is that the convictions 
as well as the sentences against accused 4 , 6, 
7 and 9 are set aside and they are acquitted 
of the offence of which they have been con¬ 
victed and it is directed that they should be 
diseharged. Accused 1 , 5, 8 and 12 should be 
retried for the offences with which they were 
charged in the lower Court or for such offences 
with which they may be charged if it is found 
neeessai’y to alter the charge, 

R-K. Order accordingly. 

A. I. R, (32) 1945 Bombay 157 

N. J. Wadia and Rajadhyaksha JJ. 

Mahomedhussein Baud Bhai 

V. 

Collector of Broach and Panchmahals. 

Civil Revn. Appln. No. 105 of 1943 (C. R. A. 
Nos. 114 to 120 of 1943), Decided on 14th April 
1944, from order passed by Dist. Judge, Broach and 
Panchmahals, in Misc. Appln. No. 11 of 1940. 

• (a) Mussalman Wakf Act (1923 as amended by 
Bombay Act IS of 1935), S. 6C (1) (i) _ Inquiry 
under, is confined to cases where existence of 
wakf is admitted. 

An inquiry under S. 6C (1) (i) is confined to coses 
where the existence of the wakf is admitted. Where 
the existence of the wakf is disputed the District 
Judge has no jurisdiction to make an inquiry into 
its existence : Case law considered. [P 161 C 1} 

(b) Charitable and Religious Trusts Act (1920), 
S. 5 — Inquiry under — Scope of. 

The scope of the inquiry under S. 5 includes an 
inquiry even into the existence of the trust : ('38) 25 
A. I. R. 1938 Oudh 262 and ('34) 21 A. I. R. 1934 
Bom. 343, Approved. [p leo C 1] 

O. N. Thakor, B. G. Thakor and Tayeb S. N. 
Diwanji — for Applicant. 

S. O. PatwardJtan, Assist. Government Pleader 
— for Opponent. 

Rajadhyaksha J,— These applications in 
revision arise out of an order passed by the 
District Judge of Broach and Panch Mahals 
in Miscellaneous Applications nos. ll and 13 
to 20 of 1940 and raise an important question 
M regards the jurisdiction of the District 
Court and the scope of the inquiry to be made 
under s, 60 , Mussalman Wakf Act (42 of 1923 ) 
as amended by Bombay Act 18 of 1935 . In 
1983, the Collector of Broach and Panch 
Mahals published a Notification, No. M. s. c. 
44, dated 24th August 1933, giving a list of 
wakfs of the Dawoodi Bohros in the Panch 
Mahals District. In respect of properties 
Nos. 17 to 23 in that list situate at Dohad, 

His Holiness the Mullajisaheb of the Dawoodi 


Bohras was shown as the mutwalli. Accor, 
dingly, notices were issued to him under s. 5 
of the Act to submit statements of accounts. 
The statements of accounts were not, in fact, 
filed, and when similar notices were issued in 
1938, the pei-son who held a power of attorney 
for the Mullajisaheb put in a statement on 
9th August 1939, contending that the proper¬ 
ties were not wakfs within the moaning of 
the Act, and that he was not the mutwalli 
thereof. It was urged that, according to the 
custom and the religions tenets of the Shia 
Dawoodi Bohras, the proix'rties belonged to 
the Mullajisaheb. In that statement the names 
of persons who actually looked after the diffe¬ 
rent estates were given. Thereupon, notices 
were issued to those pei^sons to render ac¬ 
counts. All these persons apj^eared and put in 
separate statements to the effect that althougli 
each one of them was in the management of 
a particular proi)erty. the property was not 
a wakf property within the meaning of the 
Act, that ho was not the mutwalli. and tiiat 
according to the religions tenets of the Shia 
Dawoodi Bohras, the proi^erty was owned by 
and belonged to an institution known as 
Dawati-Hadiah of which the absolute head 
was Dai-ui-mutalak, i. e. the Mullajisaheb 
himself. When these statements were put in, 
the Assistant Judge passed an order that an 
inquiry should be held under S. GC of the Act 
which was inserted in the original Act of 1923 
by Bombay Act 18 of 1935. He raised an issue 
as to whether the property was a wakf pro¬ 
perty, and whether the opponents were bound 
to render accounts. Each case was separately 
numbered as a separate miscellaneous appli¬ 
cation. A notice was ordered to be issued to 
the Collector of Broach who appeared through 
the Government Pleader and contended that 
the properties were wakf properties and that 
the opponents who were mutwallis thereof 
were liable to render accounts.* When the 
matter came up for hearing before the learned 
District.Judge, a further contention was taken 
that the Court had no jurisdiction to hold an 
inquiry w’hether the institutions concerned 
were wakfs or not. The learned Judge held 
that the Court had jurisdiction to hold an 
inquiry, that on merits, the property in each 
application was a w^akf property, that the 
opponents who were admittedly managing the 
properties were the mutwallis thereof °and 
W'ere, as such, hound to render accounts. 
Against that order these applications have 
been filed in revision, and the only point 
argued before us is as regards the jurisdiction 
of the Court to hold an inquiry and the scope 
of that inquiry. 

It has been contended by Mr. Thakor on 
behalf of the applicants that whereas in these 
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cases the existence of the wakfs is denied, it 
is not competent to the District Court to bold 
an inquiry into that matter, and that under 
S. 6C of that Act, the only inquiry that the 
Court can hold is ^'hether a wakf is a wakf to 
which the Act applies. His argument was 
that if the existence of the wakf is disputed, 
no inquiry can-be held by a Court; but if the 
existence of the wakf is admitted, and the 
application of the Act to such a wakf is denied, 
then the Court can proceed to hold an inquiry 
as to whether sueh an admitted wakf is a 
wakf to which the Act applies. The question 
involves the construction of S. 60 which was 
inserted by the Bombay Amendment Act 18 

of 1935 and which runs as follows : 

“6C. (1) The Court may, either on its own motion 
or upon the appUcation of any person claiming to 
have an interest in a wakf, hold an enquiry in the 
prescribed manner at any time to ascertain : 

(i) whether a wakf is a wakf to which this Act 
applies ; 

(ii) whether any property is the property of such 
wakf and whether the whole or any substantial 
portion of the subject-matter of such wakf is situate 
within the local limits of the jurisdiction of the 
Court: and 

(iii) who is the mutwalli of such wakf.” 

In order to ascertain the exact implication of 
this amendment made by Bombay Act 18 of 
1935 it is necessary to see what the position 
was under the main Act of 1923, and what the 
interpretations put by the various Courts on 
its provisions were. The question was first con- 
sidered by the Patna High Court in A. I. R. 
1927 Pat. 189.^ It was held in that case that 
there was no provision in the Act authorizing 
the Court, as defined in the Act to determine 
as to whether any property which is denied to 
be a wakf property is a wakf property within 
the meaning of the Act. In that case also, one 
of the Iversons, whose property was included 
in the list of the wakfs by the Collector of 
Bhagalpur,,contended that the property was 
not a wakf property, and on a consideration 
of the various provisions of the main Act, the 
Court came to the conclusion that if the exist, 
ence of a wakf was denied, there was no pro¬ 
vision in the Act authorizing any Court to 
determine that question. The learned Judge, 
Kulwant Sahay J. drew pointed attention to 
the omission in the Act of a provision similar 
to that contained in S. 5, Charitable and Beli- 
gious Trusts Act (u of 1920), which authorized 
the Court to make an inquiry if any person 
appeared at the hearing and denied the exist¬ 
ence of the trust or denied that it was a trust 
to whiclf the Act applied. In 52 ALL. 167^ the 
existence of the trust was admitted and ac- 

1. (’27) 14 A. I. R. 1927 Pat. 189: 1011. C. 207, AU 
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counts were filed. That case, thereJore, does 
not decide the point as to whether when the 
existence of the wakf is denied, the question 
can be decided by the Court. 

In 54 ALL. 475® it was held that when, by 
his compliance with S. 3, a mutwalli brought 
himself under the provisions of the Act and 
established his own liability to furnish a state¬ 
ment of accounts under S. 5, he made himself 
open to punishment under S. 10 for not doing 
so. His denial that the property managed by 
him was a wakf within the meaning of the Act 
was of no value in view of his own action in 
complying with the requirements of the Act in 
the first instance. The question whether, on 
being required to furnish accounts, a person 
denied the existence of a wakf, he could be 
punished under S. 10 of the Act, and whether 
in such a case, the Court trying the accused 
could go into the question about the existence 
of the wakf came up for direct consideration 
in 57 ALL. 754.“* It was held that there was 
nothing in the Mussalman Wakf Act of 1923 
to show that any power has been conferred on 
the Court to go into the question as to whether 
or not the properties, about which an applica¬ 
tion is made, were wakf properties. The Act 
was held to be applicable only in those cases in 
which the existence of the wakf was admitted. 
The learned Judge held that the Act did not 
confer jurisdiction on the Court to determine 
the question as to the existence of a wakf; and 
so, if’-at the outset the existence of a wakf was 
denied, the Court had no jurisdiction to pro¬ 
ceed with the case any further. This view was 
followed by the Nagpur High Court in I. L. R. 
(1939) Nag. 564® where the learned Judges held 
that whore the existence of a wakf itself was 
in dispute, the District Judge had no jurisdic¬ 
tion to enquire under S. 10, Mussalman Wakf 
Act, into its existence. That view was also en- 
dorsed by a Full Bench of the Lahore High 
Court in I.L.R. (l94i) 22 Lah. 395® where it was 
held that in proceedings under S. 10, Mussal¬ 
man Wakf Act, 42 of 1923, the District Judge 
had no jurisdiction to hold an enquiry into 
the nature of the property where the alleged 
mutwalli denied the existence of the wakf. The 
Madras High Court also took the same view 
in A. I. R. 1941 Mad. 897^ wherein it was held 

3 . (’32) 19 A. I. R. 1932 All. 362 : 54 All. 475 : 136 
I. C. 812, NasruUah v. Wajid Ali. 

4 . (’35) 22 A. I. B. 1935 All. 254 : 57 All. 754 : 157 
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Association, Punjab, Lahore v. Fateh Ali Skah. 
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that the District Judge had no jui-isdiction to 
hold an enquiry into the nature of the pro¬ 
perty -where the aUeged mutwaUi denied the 
existence of the wakf. 

As against the views of all these High Courts, 
there is a decision of the Full Bench of the 
Oudh Court in A. I. E. 1932 Oudh 210 .® The 
majority of the Judges, viz., Wazir Hasan C. J. 
and Raza J. held that the Court of the District 
Judge has jurisdiction under the Mus^lman 
Wakf Act, 1923, to take proceedings under the 
same Act when the alleged wakf was not ad¬ 
mitted or w'as denied by the alleged mutwalli. 
Srivastava J. on the other band, took the view 
that the Court had no such jurisdiction where 
the existence of the wakf w-as denied. There is 
also a dictum of this Court in 36 Bom.L.E. 3ii.® 
In that case, when directed to file the accounts, 
the applicant who was the spiritual head of the 
Bohra community contended before the Chief 
Judge of the Small Causes Court that the pro¬ 
perty was not a wakf property and that he 
was not bound to file any accounts. The Chief 
Judge did not accept that contention, and on 
the failure of the applicant to submit accounts 
issued a notice for his prosecution under s. lo 
of the Act. The question then arcse whether 
the Magistrate before whom the case came up 
for trial had jurisdiction under that section to 
determine the question whether the property 
was a wakf property or not. And this Court 
held that the question could be gone into, and 
although admittedly the point did not arise 
for decision, the learned Chief Justice express¬ 
ed the opinion that the view of the learned 
Chief Judge of the Small Causes Court that 
the Act applied only to cases where the wakf 
was admitt^ was not correct. Thus, the view 
of all the High Courts, except that of the Chief 
Court of Oudh, on the interpretation of the 
main Act, clearly was that under the Act of 
1923, the Court had no jurisdiction to make an 
inquiry when the existence of the wakf was 
denied; and before the amendment of the main 
Act by Bombay Act is of 1935, this Court ex- 
pres^d the view that it was competent to the 
Magistrate to enquire into the existence of the 
wakf, and that the main Act did not apply 
only to those cases where the existence of the 
wakf was admitted. 

The question now for consideration is, what 
is the effect of the amendment made by the 
insertion of s. 6C in the main Act. Sub-sec¬ 
tion (l) fi) is rather peculiarly worded and 
authorizes the Court to hold an inquiry whe- 

8. (’32) 19 A. I, R. 1932 Oadh 210 : 7 Luok. 601 : 
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ther a wakf is a wakf to which the Act applied. 
The argument based on this wording is that it 
is the admitted existence of the wakf which 
gives jurisdiction to the Court to inquire who- 
ther that w-akf is one to which the Act applies, 
and the scope of the inquiry is confined to that 
limited question. It is contended that where 
the existence of the wakf is denied, there is no 
jurisdiction in the Court to hold an inquiry 
and to determine whether a wakf exists. If it 
W'as the intention of the Legislature, in view 
of the various decisions of the Courts on the 
main Act to em|X)W’er the Court to decide as 
regards the existence of the wakf, the sub. 
section should have read not “whether a wakf 
is a wakf, to which the Act applies,” but “whe¬ 
ther there is a wakf.” For, it is to be remem. 
bered that the Mussalman Wakf Act of 1923 
does not apply to all wakfs. By the definition 
contained in s. 2 , cl. (e), the Act does not apply 
to wakfs such as those described in s. 3, Mus- 
salman Wakf Vahdating Act of 1913, under 
which any benefit is for the time being claim- 
able for himself by the peraon by whom the 
wakf was created or by any of his family or 
descendants. It is, therefore, possible to argue 
that what w'as contemplated by the Legislature 
in inserting the amendment contained in S.GC 
(l) (i) was merely the inquiry when the exist- 
ence of the wakf is admitted, whether that 
wakf is one to which the Act applies or is one 
which is excluded by the definition contained 
in S. 2 (e) of the main Act. It is only this l imi ted 
inquiry that is contemplated when s. 6C (l) (i) 
says that the Court may hold an inquiry whe¬ 
ther a wakf is a wakf to which the Act applies. 

It has to be remembered that as long ago as 
1927, Kulwant Sahay J. had, in the case quoted 
above, pointed out that the main Act did not 
contain provisions similar to those contained 
in S. 6, Charitable and Rehgious Trusts Act, 
1920. It was presumably in order to incorporate 
the provisions of that type that an amendment 
was sought to be made by the bill which ulti¬ 
mately became Act 18 of 1936. Sub-section (l) 
of S. 5, Charitable and Religious Trusts Act 
14 of 1920, also uses the words “If the Court on 
making such inquiry as it may consider 
necessary, is of opinion that the trust to which 
the petition relates is a trust to which this Act 
applies.” The Act did not apply to all trusts, 
but only to charitable and religious trusts. In 
the course of an inquiry, it was possible for 
the opponent to take two contentions : ( 1 ) that 
there was, in fact, no trust, or (2) although 
there was a trust, it was not a charitable or 
religious trust. The second contention was 
clearly within the meaning of the phraseology 
used in s.5 sub-s. (i), and it could have been 
contended, as is being contended in this case 
that the phraseology did not contemplate an 
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inquiry into the first contention when the 
existence of the trust was denied. But there 
is sub-s. (3) of that section which clearly indi- 
cates that a Ccui t can inquire even into the 

existence of the trust. Sub-s. (3) runs as follows: 

■‘If any person appears at the hearing of the peti¬ 
tion and eitiier denies the existence of the trust or 
deniC' that it is a trust to which this Act applies, 
and undertakes to institute within three months a 
suit for a declaration to that effect and for any other 
appropriate relief, the Court shall order a stay of the 
proceedings and, if such suit is so instituted, shall 
contiuue the stay, until the suit is finally decided.” 

It is thus clear that the scope of the inquiry 
under S, 5 of that Act clearly includes an in¬ 
quiry even into the existence of the trust; and 
so it was held in A. I. R. 1938 Oudh 262^^^ and 
3G Boni.L.R. GS7.*^ It was presumably on these 
lines that an amendment w’as sought to be 
made by Bill No. 5 of 1935 which ultimately 
became Act 18 of 1935. The original clause in 
the bill was as follows : 

"6C. (1) A Court may, either on its own motion 
or upon the application of any person claiming to 
have an interest in a wakf, hold an enquiry in the 
prescribed manner at any time to ascertain— 

(1) whether a wakf is a wakf to which this Act 
applies; 

(ii) whether any property is the property of such 
wakf and is situate within the local limits of the 
jurisdiction of the Court; and 

who is the mutwalU of such wakf. 

(2) If any person appears at such enquiry and 
denies the existence of the wakf, or that the property 
is the property of such wakf, or that the property is 
situate within the local limits of the jurisdiction of 
the Court, or that be is the mutwalli of such wakf, 
and undertakes to institute within three months a 
suit for a declaration to that effect and for other 
appropriate relief, the Court shall stay the enquiry 
and, if such suit is so instituted, shall continue the 
stay until the suit is finally decided.” 

It will be noticed that sub-cl. ( 2 ) of the bill 
is pari materia in the same terms as sub-s. (3) 
of S. 5, Charitable and Religious Trusts Act, 
and if that clause had become law, it would 
have been perfectly clear that, although S. 6C 
( 1 ) (i) uses the phraseology‘whether a wakf is 
a wakf to w’hich this Act applied,’ it was open 
to any one to appear at such an enquiry and 
deny the existence of the wakf. In that event 
the Court could stay the inquiry only if he 
undertook to institute a suit for a declaration 
to that effect. For some reason or the other, 
sub-cl. (2) as it stood in the original bill was 
deleted, and in its place we find sub-s. (2) as 
it now stands in the amending Act. It is pos¬ 
sible to argue that in view of the decisions of 
the various High Courts to the effect that the 
Miissalman Wakf Act applies only to admit- 
ted 'wakfs and has no application where the 
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existence of the ■^•akf itself is denied, the pro- 
moters of the bill intended to invest the Court 
with the power to hold an inquiry into the 
existence of the wakf by adopting the phraseo¬ 
logy of the Charitable and Religious Trusts 
Act of 1920. But as that phraseology was not 
accepted, one can only infer that it was not 
the intention of the Legislature to confer such 
wide powers analogous to that of a civil Court 
in regular suits on a Court holding a sum¬ 
mary’ inquiry under the Mussalman Wakf 
Act. It is pertinent to note that the Act makes 
no provision for appeals and revision applica¬ 
tions, a provision which would undoubtedly 
have been made if the Court was to be vested 
with the jurisdiction to decide these important 
questions. 

The learned Assistant Government Pleader 
lX)inted out that even before the amendment 
brought about by Bombay Act 18 of 1935, this 
Court had held in 3G Bom.L.R. 311® that in a 
proceeding under s. lO, Mussalman Wakf Act, 
1923, the Magistrate is entitled to go into the 
question whether the property in question is 
wakf or not. And he argued that by the 
amendment of the Act it could not possibly 
have been intended that that power should be 
taken away. We are not impressed by this 
argument. The ruling referred to above was 
given on the construction of S. lo, Mussalman 
Wakf Act, 42 of 1923. The clause that we 
have now to construe is s. 6C (i) (i) which was 
inserted by the Bombay Amendment Act, and 
one may legitimately doubt whether the 
learned Chief Justice who delivered the judg¬ 
ment in that case would have come to the 
same conclusion if he had before him S. 6C 
(l) (i) in the form in which it appears in the 
amending Act. It can also be argued, that the 
learned Chief Justice having expressed an 
opinion in that case, that the Act did not 
apply only to cases in which the wakf was 
admitted, the Legislature deliberately altered 
sub-cl. (ii) in the draft bill and replaced it by 
sub-s. (ii) as it now appears, in order to res¬ 
trict the powers of the Court to hold inquiries 
only in'those cases where the existence of the 
wakfs is admitted. It is not as if, unless we 
accept the construction asked to be put upon 
the clause by the learned Assistant Govern¬ 
ment Pleader, S. 6C (l) (i) becomes meaning¬ 
less. As we have pointed out in an earlier part 
of the judgment, it is not every wakf to which 
the Mussalman Wakf Act applies. By the 
very definition of the word “wakf” certain 
admitted wakfs such as those under which any 
benefit is for the time being claimable for 
himself by the person by whom the wakf was 
created or by any of his family or descendants 
and which were validated by S. 3, Mussalman 
Wakf Validating Act, are excluded. So, it is 
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still possible to say that by using the phraseo¬ 
logy “whether a wakf is a wakf to which the 
Act applies” the Legislature intended that the 
Act should apply only to cases where a wakf is 
an admitted wakf, and the jurisdiction of the 
Court to hold an inquiry is restricted to the 
question whether such admitted wakf is one 
to which the Act applies or is one which is 
excluded from the purview of the Act. 

We are, therefore, of opinion that whatever 
may have been the intention of the promoters 
of the bill which ultimately became Act, 18 of 
1935, the plain meaning of S. 6C (l) (i) is that 
an inquiry under that clause of the section is 
confined to cases where the existence of the 
wakf is admitted. If the intention of the pro¬ 
moters has not been carried into effect perhaps 
inadvertently, by reason of the substitution of 
a new clause in place of original sub-cl. (ii), 
the only remedy is for the Legislature to 
remedy the defect by making a suitable 
amendment in the clause. We are, therefore, 
of opinion that in all these applications, the 
|existence of the wakf having b^n disput^, it 
was not open to the learned District Judge to 
make an inquiry into its existence. We must, 
therefore, allow all these apphcations in revi- 
sion and vacate the order passed by the 
learned District Judge. The applicants will 
get their costs both in this Court and in the 
lower Court from the opponents. 

G-N. Applications allowed. 
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In re Vanraj Vallabhdas and others 

Applicants. 

Insolvency No. 38 of 1944, Decided on 3rd October 
1944. 

(a) Transfer of Property Act (1882), S. 60 — 
Right of charge-holders to redeem equitable 
mortgage held not extinguished by act of par¬ 
ties. 

Under an -^reement the charge-holders agreed to 
postpone their charges on the property covered by 
the mortgage to the rights created in favour of the 
equitable mortgagee. Whatever rights the equitable 
mortgagee had were to have priority over the rights 
of the charge-holders. The charge-holders also agreed 
on a sale by the equitable mortgagee or through 
Court to execute all necessary documents so that the 
sold by the equitable mortgagee in exercise 
of their rights either through the Court or under the 
teras of the document of equitable mortgage may 
effectively vest in the purchaser. They further agreed 
that whatever surplus monies that might remain in 
the hands of the equitable mortgagee by exercise of 
the power of sale by him should be handed over to 
the mortgagor : 

Held that the effect of the agreement was not to 
extinguish the right which the charge-holders had 
to redeem the equitable mortgage. [P 162 C 2] 

(b) Presidency Towns Insolvency Act (1909), 
Seh.2, Rr. 18 and 20—Application by mortgagee 
under R. 18 for sale bf insolvent’s property in 
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presence of subsequent incumbrancers and per¬ 
sons having right to redeem _ Sale under R. 18 
should be ordered only in exceptional circum¬ 
stances — Case held exceptional. 

In cases where there are subsequent incumbrancers 
or persons having the right to redeem under S. 91, 
T. P. Act, the procedure laid down in R. 18 for sale 
of the insolvent’s property at the instance of a mort¬ 
gagee, is not the procedure which should ordinari¬ 
ly be adopted because if the Court ordered a sale 
under R. 18 under those circumstances, it would be 
tantamount to depriving the subsequent incumbran¬ 
cers or persons having the right to redeem under 
S.91, T.P. Act, of their right to redeem even though 
that right to redeem was not extinguished either by 
act of the parties or by a decree of the Court. There¬ 
fore in cases where there are subsequent incumbran¬ 
cers or persons having the right to redeem under 
S. 91, T. P. Act, the Court should act under R. 18 
only if satisfied that there ought to be a sale, and it 
would only be in exceptional circumstances that the 
Court acting under R. 18 would order a sale at the 
instance of a mortgagee, legal or equitable, where 
there are subsequent incumbrancers or persons hav- 
ing the tight to redeem under S. 91, T. P. Act. 

[P 163 C 2] 

The equitable mortgagee of the insolvent’s pro- 
petty made an application for sale of the property 
under R. 18. The subsequent mortgagee supported 
the application of the equitable mortgagee so that he 
may be repayed a substantial amount of his claim 
out of the net sale proceeds in the hands of the Offi- 
cia! Assignee. There were also charge-holders who 
had a right to redeem the property : 

Held that in view of the exceptional circumstan¬ 
ces of the case the Court should in exercise of its 
discretion grant the application under R. 18. Havin" 
regard to the interests of the second mortgagee, in 
so far as the exercise by the equitable mortgagee of 
his right in the ordinary way by filing a suit for sale 
would involve the property into considerable costs 
and might not leave a sufficient balance in the 
hands of the Official Assignee after paying off the 
claims of the equitable mortgagee and making due 
provision for satisfying the charges in favour of the 
charge-holders and also having regard to the fact 
that no order should be passed which would have 
the effect of depriving the charge-holders of the right 
to redeem the equitable mortgage it would serve the 
ends of justice if the charge-holders were given liber¬ 
ty, if they so desired, to file a suit for redemption of 
the equitable mortgage within eight weeks in which 
event there would be no order for sale under R. 18, 
but if no such suit was filed an order for sale should’ 
be made under R. 18. [P 163 C 2; P 164 C 1] 

F. B. Rege — for Applicants. 

E. M. Munshi — for Velabai and Kusum. 

B. J. Kapadia — for 2nd mortgagees. 

E. S. Rele — for Petitioning creditors. 

Order. — One Vallabhdas Vandrawandas 
died on I5th September 1918, leaving him sur¬ 
viving his son, the insolvent, his widow Bai 
Velabai, and his daughter Bai Kusum. Before 
his death he made and published his last will 
and testament dated 8ist July 1918, under 
which he directed that a sum of Rs. 125 per 
month should be paid to his widow, Bai Vela¬ 
bai, during her lifetime, and a sum of Rs. so 
per month should be paid to his daughter, Bai 
Kusum, during her lifetime. He also directed 
that the executors and trustees of his will 
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should,in order to x^rovide for the payment of 
the said sums of Rs. 125 and Rs. 50 per month, 
purchase an immovable property, the rents 
and profits whereof should be charged with the 
payment of the said sums to his widow and 
daughter. The immovable prox)erty, which is 
the subject-matter of this application, was 
accordingly purchased by his executors and 
trustees, and on 7th December 1926, the said 
immovable property was assigned by the exe. 
cutors and trustees of his will to the insolvent 
subject to the charges created under the pro¬ 
visions of the said will in favour of Bai Vela- 
bai and Bai Kusum. The insolvent appears to 
have come into financial difficulties thereatter 
and in about October 1938, borrowed a sum of 
money on the equitable mortgage of the said 
immovable property from the applicants, the 
Bank of India, Ltd. In so far, however, as the 
said immovable property was charged with 
the payment of the said sums of Rs. 125 and 
Rs. 50 p)er month in favour of Bai Velabai and 
Bai Eusum, the applicants insisted that the 
charges in favour of Bai Velabai and Bai 
Kusum should be postponed to their equitable 
mortgage, and accordingly on 28th October 
1938, at the time when the said equitable mort¬ 
gage was created, an agreement was executed 
between Bai Velabai of the first part, Bai 
Kusum of the second part, the insolvent of the 
third part and the applicants of the fourth 
part, whereby inter alia Bai Velabai and Bai 
Kusum agreed to postp}on6 their charges to 
the rights created in favour of the applicants 
under the said equitable mortgage. 

Particular reliance has been placed by Mr. 
Rege for the applicants on els. (2), (3), (4) and 
( 5 ) of this agreement, and be contends that 
the right to redeem which Bai Velabai and Bai 
Eusum had under the provisions ofS.9l,T.P. 
Act, 1882, was thereby extinguished and that 
under the terms of the said agreement there 
is no right of redemption left in Bai Velabai 
and Bai Kusum so that they can resist the 
application which is made by the applicants 
under R. 18 of sch. ( 2 ), Presidency Towns In- 
solvency Act, 1909, to bring the said immov. 
able property for sale. It is contended, on the 
other hand, by Mr. Munshi appearing tor Bai 
Velabai and Bai Kusum that the right to re¬ 
deem which Bai Velabai and Bai Kusum bad 
got in law under S. 91, T. P. Act, was not 
extinguished by any act of the parties, and 
therefore, in considering the application of the 
applicants, whether an order should be made 
under R. 18 for the sale of the property as 
asked for, regard should be had to the right 
to redeem which Bai Velabai and Bai Eusum 
have got vested in them, and no order should 
be pa^ed as asked for by the applicants, be- 
cause the granting of such an order would be 


tantamount to depriving them of the said 
right to redeem which has not been extin¬ 
guished by any act of the parties as conten¬ 
ded by Mr. Rege. It is further contended by 
Mr. Munshi that R. 18 does not apply to a 
case like the present where the rights of the 
subsequent incumbrancers or persons having 
a right to redeem under s. 91, T. P. Act, are 
sought to be affected, but would only apply 
where the contest was merely between the 
mortgagee and the estate of the insolvent 
represented by the Official Assignee. 

Dealing with the first point as to whether 
the right to redeem has extinguished by 
act of the parties as contended by Mr. Rege, 
one finds on going through the terms of cla 
(2), (3), (4) and ( 5 ) of the agreement dated 
20th October 1938, that the effect of those 
clauses is to x)Ostpone the charges created in 
favour of Bai Velabai and Bai Eusum to the 
rights of the applicants as equitable mort¬ 
gagees. Whatever rights the equitable mort¬ 
gagees had either at law or under the terms 
of the document of equitable mortgage were 
to have priority over the rights which Bai 
Velabai and Bai Eusum bad as charge-holders 
under the terms of the said will as also under 
the terms of the indenture of assignment 
dated 7th December iy26. Bai Velabai and 
Bai Eusum also agreed on a sale by the ap¬ 
plicants, their successors or assigns, or through 
the Court, to execute all necessary documents 
so that the property sold by the applicants in 
exercise of their rights either through the 
Court or under the terms of the document of 
equitable mortgage may effectively vest in 
the purchaser. They further agreed that 
whatever surplus monies that might remain 
in the hands of the applicants by exercise of 
the power of sale by them should be banded 
over to the insolvent in accordance with the 
terms of cl. 5 thereof. The effect of those 
clauses, however, was not to extinguish the 
right which Bai Velabai and Bai Eusum had, 
as charge-holders under the terms of the said 
will as also under the terms of the indenture 
of assignment dated 7th December 1926, to 
redeem the equitable mortgage which bad been 
created on 20th October 1938, in favour of the 
applicants. If that is the position on the con-j 
struction of the agreement dated 20th October 
1936, can it be said that Bai Velabai and Bai 
Eusum have no right to redeem the said equi¬ 
table mortgage at any time prior to the sale 
by the applicants of the immovable property 
in question ? Under S. 60, T. P. Act, the only 
way in which the right to redeem can be ex¬ 
tinguished is, as provided there, by act of the 
parties or by a decree of the Court. There is 
no decree of the Court here nor, as I have 
stated above, is there any act of the parties 
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by which that right to redeem has been extin. 
gaiahed. It. therefore, remains to consider 
whether under R. 18 it is open to the appli¬ 
cants to ask for an order that the said im. 
movable property should be sold by the Official 
Assignee as prayed for in the notice of motion 
so as to preclude Bai Velabai and Bai Kusum 
from exercising their right to redeem which 
they have got in law and which has not been 
extingmshed as I have already stated above. 

Mr. Munahi has drawn my attention to 
Rr. 18 and 20 of Sch. (2), Presidency Towns In¬ 
solvency Act. and has urged that the only 
proceeding which are contemplated under 
R. 18 are where a single mortgagee, whether 
legal or equitable, comes before the Court and 
asks for a sale to be effected under the orders 
of the Court, so that he might realise his se¬ 
curity in a more expeditious and cheaper 
mode than by filing a suit which he would 
otherwise have to do, in the absence of any 
provision contained in the document creating 
the mortgage in his favour empowering him 
to sell the mortgaged property without the 
intervention of the Court; for if he had such 
a power of sale reserved to him in the docu¬ 
ment creating the mortgage, he need not come 
to Court and make any application of this 
nature. It is only when the document creat¬ 
ing the mortgage in his favour contains no 
such power of sale that he needs come before 
the Court and either file a suit in order that 
he may realise his mortgage security, or seek 
the aid of the Court under the provisions of 
R. 18. If the Court makes an order under 
R. 18 and the immovable property is sold 
under the orders of the Court, R. 20 lays down 
how the sale proceeds have to be applied, and 
the only case contemplated there is that of 
ffie payment of the net sale proceeds to the 
mortgagee and the payment over of the sur- 
plus sale proceeds to the Official Assignee. A 
similar statement of the legal position is also 
to be found in Baldwin’s Law of Bankruptcy, 
Edn. 11, p, 627, where it is stated : 

“If his claim to be considered a mortgagee of any 
part of the bankrupt's real or lease-hold estate be 
disputed, he should apply to the Court by motion, 
...... for an inquiry as to his rights ; and if it be 

found that the creditor is such mortgagee, the Court 
may direct such accounts and inquiries to be taken 
as may be necessary for ascertaining the principal, 
interest and costs due upon such mortgage, or of the 
rents and profits, or dividends, interest, or other 
proems revived by him, or on bis behalf, and 
should the Court direct a sale, the moneys arising 
therefrom are first to be applied in payment of the 
trMtee s coste and expenses of and occasioned by the 
sale and application, and, in the next place, in pay. 
ment and satisfaction, so far as the same may ex- 
tend, of what may be found due to the mortgagee 
for principal, interest and costs. If there be a sur- 
plus, it belongs to the estate ; if there be a defi- 
ciency, the creditor may prove therefor, but not so 
aa to disturb any dividend already declared.” 


This shows that the proceedings contem¬ 
plated under R. 18 are to bo adopted where 
there are no subsequent incumbrancers or 
persons having the right to redeem under 
S. 91, T. P. Act; because if the Court ordered 
a sale under R. 18 under those circumstances, 
it would be tantamount to depriving the sub¬ 
sequent incumbrancers or persons having the 
right to redeem under S. 9i, T. P. Act, of 
their right to redeem even though that right 
to redeem was not extinguished either by act 
of the parties or by a decree of the Court. No 
such consequence could have been contem¬ 
plated by R. 18 . Even if the construction put 
by me on Rr. 18 and 20 above be not adopted 
and it be held that in cases where there are 
subsetiuent incumbrancere or persons having 
the right to redeem under s. 91 , T. P. Act, 
the Court has power to act under R. 18 , the 
necessary safeguard has been provided by en. 
acting that the Court should only act if satis¬ 
fied that there ought lo be a sale, and it 
would only bo in exceptional circumstances 
that the Court acting under R. 18 would order 
a sale at the instance of a mortgagee, legal or 
equitable, where there are subsequent incum- 
brancers or persons having the right to re. 
deem under S. 91, T. P. Act. I have, there¬ 
fore, come to the conclusion that in those 
cases where there are subsequent incumbran- 
cers or persons having the right to redeem 
under S. 91, T. P. Act, the procedure laid 
down under R. 18 is not the procedure which 
should be ordinarily adopted. 

In the present case, however, there are ex¬ 
ceptional circumstances having regard to 
which I am inclined to exercise my discretion 
in the matter of the order which is asked for 
by the applicants. The second mortgagees 
Jamnadas Jethabhai, in whose favour a 
second mortgage was created by the insolvent 
on 7th October 1943, support the application 
made by the applicants for a sale of the im- 
movable property by the Official Assignee 
under R, is. They are vitally interested in 
the preservation of as much of the sale pro. 
ceeds of the said property as they can for 
themselves so that they might be repaid a 
substantial amount of their claim out of the 
net sale proceeds in the hands of the Official 
Assignee. Mr. Rele who appears for the peti¬ 
tioning creditors is submitting to the orders of 
the Court, though whatever the petitioning 
creditors, who are unsecured creditors of the 
insolvent, may urge would have very little 
influence with the Court in arriving at its- 
decision. Having regard, therefore, to the, 
interests of the second mortgagees. Jamnadas 
Jethabhai, in so far as the exercise by the 
applicants of their rights in the ordinary way, 
viz., by filing a suit for sale, would involve 
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the property into considerable costs and 
might not leave a sufficient balance in the 
bands of the Official Assignee after paying off 
the claims of the applicants and making due 
provision for satisfying the charges in favour 
of Bai Velabai and Bai Kusum and also hav- 
ing regard to the conclusion which I have al¬ 
ready arrived at that no order should be 
passed which would have the effect of depriv¬ 
ing Bai Velabai and Bai Kusum of the right 
to redeem the equitable mortgage of the ap- 
plicants, it would serve the ends of justice if 
I order that Bai Velabai and Bai Kusum 
should be at libert>’, if they so desired, to file 
a suit for redemption of the equitable mort¬ 
gage in favour of the applicants within eight 
weeks from to-day, in which event there 
would be no order on the notice of motion. 
In the event, however, of Bai Velabai and 
Bai Kusum not filing such a suit within the 
said period of eight weeks, there will be an 
order in terms of the notice of motion. The 
costs of the applicants, of Bai Velabai and 
Bai Kusum and of the second mortgagees, 
Jamnadas Jethabhai, of this application will 
be taxed and tacked on to their respective 
claims. The costs of the petitioning creditors 
will come out of the surplus, if any, of the 
sale proceeds of the said immovable property 
after satisfying the claims of the applicants, 
of Bai Velabai and Bai Kusum and of the 
second mortgagees. 

G.N. Order accordingly. 
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\ _ _ 

Pa7idurang Bhau Balvadkar — 

Plaintiff — Appellant 

V. 

Changunabai wfo Kushaba Balvadkar 
— Defendant — Bespondent. 

Second Appeal No. 620 of 1942, Decided on 13th 
July 1944, against decision of Dist. Judge, Poona, 
in Appeal No. 292 of 1941. 

Hindu law—Adoption—Joint family — Father 
dying leaving widow and two sons — Elder son 
subsequently dying leavinghis widow—Younger 
son also dying unmarried leaving his mother 
and widow of elder brother surviving—Adoption 
by mother—Validity of. 

In a joint Hindu family the father A died leaving 
his widow M and two sons B and C. Subsequently 
the elder son £ died leaving his widow and shortly 
after the younger son C also died unmarried leaving 
his mother M and the widow of bis elder brother £ 
surviving. The mother SI then adopted a son : 

Held that on the elder brother £’s death although 
he left a widow there was no obligation on her to 
adopt for perpetuating A’s line as his younger son C 
was then alive. On C dying sonless and unmarried 
the duty was upon his mother M and not upon his 
brother B's widow to continue the line. It was only 
the interposition of a grandson or a daughter-in-law 
that extinguished the power of the mother to adopt. 


That test bad to be applied when C died. C neither 
left a son nor a widow and there being no interposi¬ 
tion, as far as the mother M was concerned, of a 
son or widow of C the mother’s power to adopt did 
not come to an end. The-fact that at the time of 
C's death another daughter-in-law namely £’s widow 
was in existence was irrelevant. The adoption by M 
therefore was valid : (’44) 31 A.l.R. 1944 Bom. 195 
and {’33) 20 A.I.E. 1933 P. C. 155, Bel on ; 26 
Bom. 526 (F.B.), Disting. [P 165 C 1,2] 

P. V. Kane — for Appellant. 

A. G. Desai and B. O. Thdkor — for Respondent. 

Judgment.—This second appeal raises a 
very short and interesting question relating 
to the Hindu law of adoption. One Bhau 
Balvadkar died in 1932 leaving his widow 
Manjulahai and two sons Kushaba and Lahu. 
Bhau and his two sons constituted a joint 
Hindu family. Kushaba was married to Chan- 
gunabai who is the defendant in the suit. 
Kushaba died on 18th November 1933, and 
Lahu died two days thereafter. On the death 
of Lahu, the joint family came to an end with 
the death of the last coparcener and Manju- 
labai inherited the property as the heir of 
Lahu.' Manjulahai adopted the plaintiff on 
14th December 1934, and the plaintiff’ filed the 
suit for a declaration that he was the lawfully 
adopted son of Bhau Balvadkar and for an 
injunction restraining the defendant Changu- 
nabai from interfering with the possession of 
Bhau’s property. 

The question that is raised in this second 
appeal is whether the adoption of the plaintiff 
by Manjulahai was a good and valid adoption. 
It is'contended that as on the death of Lahu 
there was the widow of a son of Bhau in 
existence, the power to adopt of the mother 
had come to an end and the only person who 
can adopt is the widow of Kushaba, namely, 
the defendant. For this proposition reliance 
is placed on the Full Bench decision in 26 
Bom. 526.^ In that case the Court consisting 
of Fulton, Crowe and Chandavarkar JJ. held 
that where a Hindu dies, leaving a widow 
and a son, and that son himself dies leaving 
a natural born or adopted son or leaving no 
son but his own widow to continue the line by 
means of adoption, the power of the former 
widow is extinguished and can never after¬ 
wards be revived. It is to be noted that in 
26 Bom. 526^ the Hindu had died leaving an 
only son and a widow, and what the Court 
held was that on the death of the son it was 
the duty of the widow of the son to continue 
the line for spiritual purposes and the power 
of the mother had come to an end. In the 
case before us the facts are very different. We 
have here Bhau dying leaving two sons. On 
the death of Kushaba on isth November 1993, 

1. (’02) 26 Bom. 526 (F.B.), Bamakrishna v. Sham- 
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there was no duty cast upon his widow, the 
defendant, to continue the line of Bhau for 
spiritual purposes because Lahu was still alive 
and the duty would be on him as the sou of 
Bhau to continue the line. 

The question that really arises for deter, 
niination is whether on Lahu ’3 death the duty 
to continue the line was on Kushaba’s widow 
or on his own mother Manjulabai. If Mr. 
Desai’s contention wei-e to be accepted, it 
comes to this : that on Lahu’s death the dut>' 
to continue the line for spiritual purposes was 
on his brother’s widow and not on his own 
mother. That is a proposition which it is 
difficult to accept in the absence of any au¬ 
thority. On the contrary there is a recent 
decision of our own Court in 46 Bom. L. R. 
853" which has taken a contrary view. In 46 
Bom. ii R. 353^ the property in dispute be¬ 
longed to one Balkrishna, who died leaving 
him surviving his widow Yesubai, and two 
sons Vithal and Anant. Anant, the younger 
son, was married to Sunderabai, but had no 
• issue. Anant died on 2nd October 1901, and 
Sunderabai died on isth October 1901. Vithal 
died unmarried four or five years afterwards. 
The mother Yesubai adopted the plaintiff on 
7th December 1932. The adoption was chal¬ 
lenged on the ground that Balkrishna having 
a son Anant and Anant having died leaving a 
widow, the power of the mother Yesubai to 
adopt had come to an end and the power to 
adopt was vested in Anant’s widow. That 
contention was negatived by Divatia and 
Sen JJ., after considering the decision in 26 
Bom. 626.* Mr. Desai has pointed out one dis- 
tinguishing feature in the case decided in 46 
Bom. L. R. 853^ and that distinguishing feature 
is that when Vithal died his brother’s widow 
Sunderabai was also dead, and it is sought to 
be argued that the reason why the Court held 
that the mother had the ix)wer to adopt was 
because there was no brother’s widow in exis¬ 
tence who could exercise the ix)wer of adoption. 
In my opinion that fact does not really in 
any way detract from the principle that has 
got to be deduced from the decision in 46 Bom. 
L. R. 353,^ and as pointed out by Divatia J. 


at p. 355, after Anant’s death Vithal became 
the sole surviving coparcener of the joint 
family and it was in his power to continue 
the line by adoption. Although Anant had a 
widow, Vithal being alive Anant’s widow had 
mo obligation to adopt for perpetuating Bal¬ 
krishna s hne. Similarly here on Kusbaba's 
death although he left a widow, there was no 
obligation on her to adopt for perpetuating 
'Bhau’s line as Lahu was then alive. As poin- 


2. (’44) 31 A.I.R. 1944 Bom. 195 ; I.L.R. (1944) 
Bom. 218 : 46 Bom. L. R. 353, Anant Govind v. 
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ted out in GO I. A. 242® it is only the interposi.i 
tion of a grandson or a daughter-in-law that| 
extinguishes the power of the mother to adopt.i 
Now that test has got to be applied when 
Lahu died on 15th November 1933 . Lahu 
neither left a son nor a widow and there being 
no interposition, as far as Manjulabai was 
concerned, of a son or a widow of Lahu, 
Manjulabai’s ix)wer to adopt was not extin- 
guished nor did it come to an end. To my 
mind the fact that at the time of Lahu's death 
another daughter-in-law was in existence is 
irrelevant. Again at p. 25G their Lordships of 
the Privy Council observed : 

“But if the son die himself son-less and unmiirriccl, 
the duty will still be upon the mother, and the 
power in her which was necessarily suspended dur¬ 
ing the son’s life-time will revive.’’ 

Therefore on Lahu dying son.less and un¬ 
married, the duty was upon his mother and 
not upon his brother’s widow. The lower ap¬ 
pellate Court took the view that the adoption 
was bad mainly relying on the decision in 
26 Bom. 526.* Unfortunately at the time the 
decision was given 46 Bom. L. R. 353^ had not 
been decided and, therefore, the learned Dis¬ 
trict Judge had not the benefit of considering 
that case. It is idle to speculate whether the 
decision of the learned District Judge would 
have been the same if he had this decision 
before him. But to my mind it is impossible 
to come to any other conclusion than the one 
at which the trial Court came, namely, that 
the adoption was good, bearing in mind the 
principle on which 46 Bom. L. R. 853^ was 
decided. The appeal will, therefore, be allowed 
with costs throughout. The decree of the lower 
appellate Court will be set aside and the 
decree of the trial Court restored. 


G.N. 


Appeal alloioed. 


3. (’33) 20 A.I.R. 1933 P. C. 155 . 12 Pat. 642 : 60 
I. A. 242 : 143 I. C. 441 (P.C.), Amarendra Man- 
singh V. Sanatan Singh. 
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Shapurji Buttonji and others — 

Defendants — Appellants 

V. 

Byramji Muncherji and others — 

Plaintiffs — Bespondents. 

Appeal No. 12 of 1944, Decided on 28th August 
1944, from judgment of Blagden J., in Insolvency 
No. 38 of 1943. 

Presidency Towns Insolvency Act (1909 as 

amended by Bombay Act 15 of 1939), S. 9A_ 

Creditor obtaining ex parte decree as trustee — 
In insolvency notice issued by creditor not 
describing himself as trustee — Notice is invalid 
—Adjudication must be annulled. 

Having regard to the fact that the consequences 
of not complying with the insolvency notice aro very 
severe and of a penal nature, it is imperative that 
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the provisions of law in the matter of the insolvency 
notice should be strictly adhered to, and the debtors 
have a right to be informed of the exact character in 
which the claim is made against them. If a judg¬ 
ment is obtained in one character and the bankruptcy 
notice is issued by the creditors describing or indi¬ 
cating their title in another capacity the notice is 
calculated to perplex the debtors and is invalid. 

[P 167 C 2; P 168 C 1] 

The plaintifis obtained an ex parte decree as 
trustees of a deed of settlement against the defen¬ 
dants but in the insolvency notice issued by them 
to the defendants the plaintiffs described themselves 
in their individual names as judgment-creditors and 
not as trustees : 

Eeld that the fact that the plaintiffs had obtained 
the decree as trustees was a vital thing to be stated 
in the notice and the omission to mention it in the 
notice changed the entire character of the debt 
claimed by the plaintiffs. The notice therefore was 
invalid and any order of adjudication made upon 
such notice roust be annulled : (1892) 2 Q. B. 628, 
Bel. on; (1896) 1 Q. B. 734; (1912) 106 L. T. 895; 
(1887) 4 MorrelPs Bank Bep. 192 and (1896) 40 S. J. 
317, Dis/inj. [P168C2] 

Sir Jamshedji Kanga and R. J. Kolah — 

for Appellant.^. 

E. D. Banaji — for Respondents. 

Kania Ag. C. J —This is an appeal from 
the judgment of Blagden J. arising out of 
insolvency proceedings adopted by the respon- 
dents against the appellants. Suit No. 1628 of 
1940 was filed by the respondents in their in- 
dividual names as beneficiaries, against four 
trustees which included the appellants. The 
respondents' case was that the trustees had 
committed breaches of trust, bad caused loss 
to the trust estate and they should therefore 
be removed from the office of trusteeship. 
There was a prayer for the trustees rendering 
account' of the trust properties and for a decree 
ordering them to make good to the trust estate 
all loss and damage caused to the estate by 
their mismanagement and breaches of trust. 
On 8th August 1941, the Court passed a preli- 
minary decree and made a decretal order of 
reference, under which the Court appointed 
three trustees, which included the two respon¬ 
dents. The Court ordered that the defendants 
do transfer and convey to the said new trustees 
the immovable property at Cumballa Hill 
and made an order of reference to find out the 
amount due by the trustees. It must be noted 
that the defendants did not appear at the 
hearing and this was an ex parte decree. The 
matter then proceeded before the Commis¬ 
sioner, and on 9th September 1942, a final decree 
was passed. The Court confirmed the report of 
the Commissioner and passed a decree that 
“the defendants do pay to the plaintiffs as trustees 
of the deed of settlement dated 15th January 1913 
mentioned in the plaint the sum of Rs. 4,46,784-6-0 
for debt and interest and their costs of the said 
reference and of the application for further direc¬ 
tions. . 

This was also an ex parte decree. On 9th 
December 1942, the respondents made an appli- 
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cation for the issue of insolvency notice. In the 
title of that application they have not described 
themselves as trustees but as judgment-credi- 
tors. Throughout that application there is 
nothing to suggest that they were trustees. In 
para. 8 of that application they stated : 

“We produce a certified copy of a decree against 
the said judgment-debtors and others obtained by 
us in the High Court of Judicature at Bombay on 
9th September 1942, in Suit No. 1628 of 1940.” 

On that application the insolvency notice was 
issued on I6th December 1942. In the title of 
that notice also the two respondents are des¬ 
cribed in their individual names (without add- 
ing “trustees”) as judgment-creditors. The 
material ix)rtion of the body of the notice is 
in these terms; 

“Take notice that within one month after service 
.... you must pay to Byramji Muncherji Tata and 
Dadiba Muncherji Tata the judgment-creditors above 
named or either of them at Tata Mansions, ... or 
their Attorneys Messrs. Eastley Lam and Company 
.... the sum of Rs. 4,46,784-6-0 for debt and 

interest.till payment claimed by the said 

Byramji Muncherji Tata and Dadiba Muncherji 
Tata as being the amount due on a decree obtained 
by them against yon in Suit No. 1628 of 1940 in the 
High Court of Judicature at Bombay dated 9th 
September 1942 .... or yon must furnish security 
for payment of the said sum to their satisfaction or 
you must satisfy this Court that you have a counter¬ 
claim or a set-off against them which equals or 
exceeds the sum claimed by them and which you 
could not set np in the suit in which the said decree 
was obtained. . . 

On the same day (i. e. on 16th December 
1942) the respondents applied for leave to serve 
the notice on appellant l by registered post at 
Billimora. Leave was granted on 17th Decem¬ 
ber 1942. The notice was served by registered 
post on appellant l on 80th December, but he 
did not comply with the same. On 26th March 
1943, a petition for adjudicating the two appel¬ 
lants insolvents was ^ed. The CJourt made an 
order on that petition ex parte. On lOth April 
1943, a notice of motion for annulment of the 
adjudication order was taken out by the appel¬ 
lants. At the hearing the appellants contended 
inter alia (i) that the insolvency notice was 
invalid and illegal; (2) that it was not properly 
served, as Shapurji resided at Billimora and 
was not a British subject; and (8) that the in¬ 
solvency notice could not be enforced against 
Shapurji in any event under the circumstances 
set out in the affidavits. Other defences are 
raised in the affidavits which, in view of our 
conclusion, it is not necessary to set out in 
detail. 

The contention in respect of the illegality 
of the notice is based on the fact that while 
the respondents bad obtained the decree in 
their character as trustees, the notice required 
the debtors to pay the money to the respon¬ 
dents, in respect of the decree obtained by 
them. Neither in the title nor in the body of 
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notice it is stated or suggested that the 
judgment-oreditors had not obtained their 
decree in their own personal right but in their 
capacity as trustees. Towards the end of that 
notice, as I have shown above, the judgment- 
debtors were called upon to satisfy the Court 
if they had a counterclaim against the appli- 
cants of the insolvency notice, which they 
could not have raised in the suit. That again 
shows that if the judgment debtors had any 
counterclaim against the applicants, at whose 
instance the insolvency notice was issued, they 
had the right to urge that fact. In other words 
if the judgment-debtors had any personal 
claim against the present respondents in their 
personal capacity, they were invited to urge 
that counterclaim in reply to this notice. 

In support of their contention that this 
insolvency notice is clearly calculated to per- 
plex the judgment-debtors as it did not show 
in what capacity the respondents had obtained 
the decree and led them to believe that if they 
had a counterclaim against the respondents 
personally, they could put forth the same, the 
appellants relied on the judgment of Lord 
Esher M. R. in (1892) 2 Q. b. 628.* In that 
case a suit was filed in the Queen’s Bench 
Division by the Rev. N. T. Hughes and a 
number of other persons, who were named as 
CO- plaintiffs, against Elizabeth Howes and 
Mark Howes as defendants. The writ was 
endorsed with a claim by the plaintiffs, “as 
trustees of St. John’s Hospital, in the town 
and county of Northampton,” for damages 
against the defendants for breach of a cove- 
nant contained in a lease. No defence having 
been delivered by the defendants, the plaintiffs 
obtained interlocutory judgment against the 
defendants for damages to be assessed. That 
was headed. “Between the Rev. Nathaniel 
Thomas Hughes and others, plaintiffs, and 
Elizabeth Howes and Mark Howes, defen. 
dants.” After the damages were assessed, the 
plaintiffs obtained final judgment, by which 
it was adjudged that “the plaintiffs recover 
against the defendants £i66 lls. 4d. and costs 
to be taxed.” This judgment was headed in 
the same way as the interlocutory judgment, 
there being nothing in it to show that the plain¬ 
tiffs were trustees. The bankruptcy notice 
Mrved on the defendants was 
to pay to the Rev. Nathaniel Thomas Hughes and 
^her (truetees of the charity known as St. John’s 
Hospit^ Northampton)-thegum of £ 260168 , 6d., 

cJaimed by them aa being the amount due on a 6nal 
^dgment obtuned by them against you in the 
Queen g Bench Division of the High Court dated 11th 
day of August 1891 Ao.” 

The debtors contended that the bankruptcy 
notice was illegal because it contained the 
words “trustees of the charity known as St. 

1. (1892) 2 Q.B. 628, In ro Howes: Ex parte Hughes. 
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John’s Hospital, Northampton" which words 
did not form part of the decree. Lord Esher. 
Master of the Rolls, rejected the contention that 
the bankruptcy notice followed the terms of 
the judgment. He observed as follows (p. 631 ); 

‘‘It has made an addition to the judgment which, 
although it may in law be mere surplusage, is well 
calculated to perplex the judgment-debtor. The judg¬ 
ment was recovered by ‘the Rev. Nathaniel Thomas 
Hughes and others’; the bankruptcy notice requires 
debtor to pay ‘to the Rev. Nathaniel Thomas 
•Hughes and others (trustees of the charity known as 
St. John’s Hospital, Northampton).’ This, as it 
seems to me, so fur alters the character of the credi¬ 
tors as described in the judgment as to be extremely 
likely to perplex the judgment-debtor." 

The principle of law there set out that if a 
judgment is obtained in one character and the 
bankruptcy notice is issued by the creditors 
describing or indicating their title in another 
capacity the notice is calculated to perplex 
the debtors has not ever since been disputed 
in any decision. Mr. Banaji relied on ( 1895 ) 

1 Q. B. 734.^ In that case the only point was 
whether, when the judgment was against four 
defendants and in the notice it was stated that 
it was against the debtor and five others, the 
notice was bad. Lord Esher M. R. was a party 
to that decision. In the course of his judgment 
he observed as follows (p. 736) : 

“The debtor was well aware of the fact that the 
action was against all the six persons named, and he 
also knew that the judgment was against him and 
three of the other defendants." 

In the opinion of the (kiurt this was only a 
formal defect and not a material defect in the 
notice. Leave was therefore given to amend 
and the technicality was not allowed to pre¬ 
vail. There was no question of the character 
in which the parties sued or were sued. In 
(1912) 106 L. T. 895,® the amount shown in the 
margin was different, but in the notice itself 
the amount claimed was as due under the 
decree. This was held to be a technical objec¬ 
tion and the notice was held to be good. This 
point, however, is not material because ac- 
cording to S. 9A, Presidency Towns Insolvency 
Act, this defect could be remedied if the point 
was taken in time. In (1887) 4 Morrell’s Bank 
Rep. 192,* which was also relied upon by Mr. 
Banaji, the only defect in the bankruptcy 
notice was that in the title the name was not 
mentioned but in the latter part of the notice 
the name was clearly mentioned. It is obvious 
that it was a formal defect. Similarly in (1896) 

40 S. J. 817,® the notice was considered irregu¬ 
lar and not materially defective. The suit was 

2. (189.5) 1 Q, B. 734, In ro Low : Ex parte Gibson. 

3. (1912) 106 L. T. 895, In re A Debtor (No. 2 of 
1912) : Ex parte The Debtor. 

4 . (1887) 4 Morrell’s Bank Rep. 192, In re Bates : 

Ex parte Lindsey. 

5. (1896i 40 S. J. 317, In re Marietta; Ex parte 
South American and Mexican Co. 
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filed in the name of a company in liquidation 
by its official receiver. Judgment having been 
obtained, the official receiver issued a notice 
calling upon the debtor to pay or compound 
with the official receiver. It was contended 
that the debt could be comjx)unded with the 
company and not with the official receiver. 
The Court pointed out that the debtor could 
in fact only deal with the official receiver 
who represented the company in liquidation. 
Therefore the words used in the notice were’ 
not defective. None of these authorities in any 
way go against the principle laid down by 
Lord Esher M. R. in (1892) 2 Q. B. 628.^ 

Mr. Banaji next urged that because the 
words judgment-creditors’ were used in the 
notice the debtors had distinct notice of the 
character in which the resix)ndents had obtain¬ 
ed the decree and the terms of the notice 
could not therefore be calculated to perplex 
the debtors. This argument has no substance 
because in every case the claimants must 
allege that they were the judgment-creditors. 
That did not absolve them from the obligation 
to correctly describe the character in which 
they were judgment-creditors. In the present 
case the difficulty is greater because the suit 
was tiled by the respondents in their individual 
names as beneficiaries and not as trustees. 
The insolvency notice was also in their indi¬ 
vidual names, without describing themselves 
as trustees. The omission to describe them¬ 
selves as trustees for the purpose of the insol¬ 
vency notice is very material because on 
reading the notice it does not give the least 
idea to the debtora that the claim was made 
as trustees. I have already noticed that it 
would make a material difference to the right 
of the debtors to make a counterclaim, because 
if the decree was in favour of the respondents 
as trustees, the appellants could not make a 
counterclaim against the respondents in their 
personal character as beneficiaries. Having 
regard to the fact that the consequences of not 
complying with the insolvency notice are very 
severe and of a penal nature, it is imperative 
that the provisions of law should be strictly 
adhered to, and the debtors have a right to be 
informed of the exact character in which the 
claim is made against them. 

Mr. Banaji drew our attention to the fact 
that in the affidavits it was stated that a copy 
of the decree was served on the appellants. It 
must, however, be noticed that there is nothing 
to show when that copy was served. Counsel 
drew our attention to passages in the evidence 
of Shapurji, Byramji and Mr. Lam. That 
evidence showed what happened at the meet¬ 
ings held between the attorneys of parties for 
settling the decree. Assuming that the debtors 
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knew that ‘a decree’ was passed against them 
in favour of the respondents, and therefore 
they were negotiating for a settlement, it does 
not bring home to them the knowledge that 
the decree was passed in favour of the respon- 
dents in their capacity as trustees. In the 
evidence there is nothing to bring home to the 
debtors that knowledge. In my opinion this 
is a vital thing to be stated in the notice, and 
the omission to mention those words changes 
the entire character of the debt claimed by 
the respondents. The notice, in my opinion, 
is, therefore, invalid. I apprehend the learned 
Judge has not attached sufficient importance 
to this aspect of the case. He treated the 
words “as trustees” as if they were a title or 
a degree like “M. A.”, as stated in his judg¬ 
ment. G'he omission to describe a man with 
his academic degree does not alter his charac¬ 
ter. In my opinion, this insolvency notice 
being bad, the order of adjudication should be 
annulled. 

Mr. Banaji invited us to express om* opinion 
on the remaining questions raised in the Court 
below, and on w'hich considerable evidence 
was led and arguments were advanced. The 
first step in these proceedings is the validity 
of the insolvency notice. The other .steps 
follow thereafter. In view of our conclusion 
on the first point, our observations and deci¬ 
sion on the remaining points will be clearly 
obiter, and I do not think that under the cir¬ 
cumstances it is right for the Court to express 
its views on the other points. Therefore, we 
do not propose to discuss the remaining points 
argued in the trial Court. We, therefore, allow 
the appeal and set aside the order of adjudi- 
cation passed against the debtors. Appellants 
will get the costs of the appeal from the res¬ 
pondents. Only one counsel allowed in the 
appeal. As regards the costs before the trial 
Court, evidence was led on the question whe¬ 
ther Shapurji was a resident in British India. 
An additional question was raised as to whe¬ 
ther he was in Bombay when the act of bank¬ 
ruptcy was committed. Shapurji denied that 
he was here. According to him, he had left 
Bombay before the relevant date. The learned 
Judge, who heard the evidence, decided the 
question against Shapurji, although as regards 
residence he was in favour of Shapurji. Hav¬ 
ing taken into consideration the different as¬ 
pects of the case and having heard counsel on 
the question of costs before the trial Court, we 
think that the fair order is that each party 
should bear his own costs of the proceedings 
before the trial Court. 

Ghagla J— I agree. In my opinion the 
persona who served the insolvency notice in 
t.liiq case were in law entirely different from 
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the pei-sons who obtained the decree. The 
decree was obtained by the resjwndents as 
h’ustees in their character as trustees and the 
insolvency notice was taken out by them in 
their individual capacity. There is nothing 
whatever to show on the face of the insolvency 
notice that the respondents were claiming 
from the judgment-debtors or the appellants 
as trustees. On the contrary, on the face of 
the insolvency notice, it seems as if the respon- 
dents were claiming from the judgment-deb- 
toi*s in their individual capacity. Mr. Banaji 
for the respondents has very strongly relied on 
two facts: (i) that the insolvency notice des¬ 
cribes the respondents as judgment-creditora, 
and ( 2 ) that, according to the affidavit made 
by his clients, and which was not controverted 
m the proceedings below, a copy of the decree 
was served upon the appeUants. From this 
he wants us to hold that independently of the 
insolvency notice the appellants had notice of 
the decree and of its contents. Assuming that 
we can impute that knowledge to the appel¬ 
lants, the utmost that can be said on behalf 
of the respondents is that the appellants knew 
when the insolvency notice was served upon 
them that the respondents had obtained a 
decree against them as trustees. But the know, 
ledge of the decree does not further impute a 
knowledge to the appellants that the respon¬ 
dents were claiming the amount as trustees 
or, to my mind what is equally important, 
that at the date when they took out the insol¬ 
vency notice the respondents were still trustees 
m which capacity alone they had the right to 
execute the decree. 
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was merely a question of nou-compliuuec, th. 
matter might have been different. But to’ 
the language of Lord Esher in the case to 
which I have just referred, the result of taking 
out the notice in the form in which the res^ 
pondents have taken out is really to alter the 
character of the creditors as described in the 
judgment. I do not think that any insolvency 
notice where a judgment-creditor describes 
himself in a manner which alfcere his character 
can be allowed to stand. It goes to the ques¬ 
tion of the very title of the judgment-creditor 
and it is much more important and much 
more \ital than mere non-compliance with 
the judgment. After all, a judgment-debtor is 
entitled to take advantage of every technica¬ 
lity which the law i>ermits him, especially in 
the law- of insolvency. To use the language of 
Bowen L. J. in the very case in (1S92) 2 Q. B. 
628^ (p. 632): 

“I do not regard this as a merely technical matter 

for bankruptcy proceedings are ofapeculiar character! 
They involve quasi-penal consequences to the debtor 
and It IS essential that all those forms, the object of 
which IS to prevent injustice, should be strictly fol- 
lowed. Such a notice as this would be simply a trap 
for the debtor,” ^ 

I. therefore, agree with the learned Chief 
Justice that the notice taken out by the res- 
ixjndents was invalid and must bo set aside 
and the order of adjudication based on that 
notice should be equally set aside, and the 
api^eal should be allowed. 

G-N. Appeal alloioed. 
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Mr. Banaji has further emphasized the fact 
that Lord Esher, Master of the Rolls, in (1892) 
2 Q, B. 628^ to which the learned Chief Justice 
has referred, based his judgment on the parti- 
cular language of the English statute which 
was before the learned Judge in that case. 
Mr. Banaji has drawn our attention to the 
fact that whereas s. 4, sub-s. (l) (g), Ban- 
kruptcy Act of 1883 (4G & 47 vie. c. 52), re- 
quired the notice to bo in accordance with the 
terms of the judgment, Bombay Act no. 15 
of 1939 does not in terms require the insol¬ 
vency notice to be served to be in accordance 
with the judgment, and Mr. Banaji argues 
that whereas in the case before Lord Esher, 
Master of the Rolls, in (1892) 2 Q. B. 628,^ the 
insolvency notice was clearly not in accor¬ 
dant^ with the judgment, here, even if it is 
not in a^ordance with the judgment, as the 
statute does not require it, it is merely a 
technicaUty or irregularity to which we should 
attach no importance. Now I do not base my 
judgment on the mere fact that the respon- 
dents have failed in the insolvency notice to 
comply with the terms of the judgment. If it 
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Appeals Nos. 1 and 2 of 1944, Decided on 24tb 
August 1944, from judgment of Coyajee J., in suits 
Nos. 812 and 918 of 1935. 

Civil P. C. (1908), O. 34, R. 4 (4) and Appir. D 
Forms 9, 10, 11—Right for personal decree by 
prior and puisne mortgagees—Court has to con¬ 
sider after deficit is ascertained—Claim whether 
barred is to be seen on date of suit or of written 
statement of puisne mortgagee. 

Reading O. 34, R. 4 (4) with Forms Nos. 9, 10 
and 11 in Appx. D, it is clear that in a suit filed by 
the first mortgagee against the mortgagor and the 
second mortgagee, it is the Court’s duty, when pas- 
sing the preliminary and final decrees, to adjudicate 
upon the respective rights and liabiUties of all the 
partie.s to the suit in the manner set forth in the 
forms. It is not necessary for the puisne mortgagee 
to hie a substantive suit or counter claim to get his 
rights, mentioned in the said forms, ascertained. 
The question of ascertaining the amount personally 
payable by the mortgagors is to be deferred till the 
property is .sold and the deficit ascertained and then 
the right of the mortgagees, who have not received 
satisfaction, fora personal decree has to be considered 
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by the Court. When the application for a personal 
decree is made the Court has to consider whether 
the claim for that relief under the mortgage is barred 
or not. The relevant time for that is the institution 
of the suit by the plaintifi. In the case of a puisne 
mortgagee the latest date is when he files bis written 
statement : (’25) 12 A. I. R. 1925 Cal. 834 (F. B.), 
Disiinn; (’36) 23 A.I.R. 1936 Mad. 34 (F. B.), Ref. 
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.1/. P. Amin — for Appellants. 

B. J. Desai, Sir Jamshedji Kayxga and K. M. 

Ifunshi — for Respondents. 

Rania Ag. C. J.— This is an appeal from 
the judgment of Coyajee J. It arises out of 
mortgage transactions. On 24th May 1935, the 
AUahabad Bank, Ltd., filed Suit No. 812 of 
1935 to enforce the first mortgage on the 
Ballard Estate property executed by defen- 
dants 1 to 8 in their favour. Defendants 11 
were the second mortgagees. Defendants 12 
and 13 were the third mortgagees of that 
property, along with another property at 
Vikhroli, which was also their security for the 
amount advanced by them to the mortgagors. 
The third mortgage in favour of defendants 
12 and 13 was dated 10 th April 1930. The 
amount became due at the end of two yearn 
from the date of the mortgage. Defendants 12 
and 13 filed their written statement on 27th 
August 1935. In that suit according to O. 34, 
R. 4, Civil P. C., 1908, a decree was passed in 
accordance with Form No. 9 of Appx. D on 
loth September 1937. It was a consent decree 
by which the amounts were declared, instead 
of accounts being taken by the Commissioner. 
The decree was drawn up on those lines. The 
property was sold on 23rd March 1938, and 
the Commissioner’s certificate was issued on 
9th April 1938. Defendants 12 and 13 took out 
a notice of motion for a personal decree 
against the mortgagors on 28th June 1943. 
Appeal NO. 2 of 1944 is from Suit 918 of 1935. 
That related to the Vikhroli property of 
which the plaintiffs in that suit were the first 
mortgagees. The firm of Messrs. Amarchand 
Madhavji & Co. were the mortgagors. J)e- 
fendant 2 was the second mortgagee while 
defendants 3 and 4 (who are the same as 
defendants 12 and 13 in Suit 812 of 1935) were 
the third mortgagees. I have already pointed 
out that their claim arose out of one mort¬ 
gage transaction which covered both the 
Ballard Estate property and the Vikhroli 
property. In that suit defendants 3 and 4 filed 
their written statement on 9th November 1936. 
The preliminary mortgage decree was passed 
on 18th November 1936, in accordance with 
Form No. 9 of Appx D, Civil P. C, The decree 
absolute was passed on 13th April 1938. The 
Vikhroli property was sold in January 1943. 
Defendants 3 and 4 took out a notice of 
motion on 17th July 1943, for a personal decree. 

The mortgagors are the appellants in both 
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the appeals. Their contention is that the ap¬ 
plication for a personal decree is time-barred. 
It is contended that in neither of these two 
suits the third mortgagees had filed a counter¬ 
claim. In their written statement they had 
not asked for a personal decree. In fact in 
para. 5 of their written statement in Suit 
NO. 812 of 1935 they had reserved their right 
to take such steps as they might be advised 
against the mortgagors for the recovery of 
such deficiency. In my opinion this point has 
no substance because at the time of passing 
the consent decree the parties could, instead 
of incurring the costs of a formal amendment, 
have very well proceeded on the footing that 
the necessary amendment was made and the 
rights of the parties ascertained on that foot¬ 
ing. The Court has not now to proceed on 
what was contained in the written statement 
but on what was contained in the preliminary 
and final decrees under which the rights of 
the parties have been declared and ascertain¬ 
ed. The contention of the appellants is that 
in the absence of a suit or a counterclaim by 
the third mortgagees, their right to apply for 
a personal decree arises only under the con¬ 
sent decree, and as more than five years had 
expired since then their right was time-barred 
under Art. 181, Limitation Act. It was con- 
tended, in the alternative, that if the rights 
of the parties are only under the mortgage, 
the right of these mortgagees to a personal 
decree was time-barred because no suit was 
filed by those mortgagees till 1943, and the 
liberty to apply for a personal decree, con¬ 
tained in the final decree, did not give rise to 
any new right, but left the parties to put 
forth their claim for a personal decree under 
their original mortgage. If on the date of the 
application the right to obtain a decree under 
the personal covenant was barred, the mort¬ 
gagees were not entitled to such a decree. In 
my opinion, these contentions are unsound. 

The scheme of the Civil Procedure Code has 
been materially altered by the inclusion of 
8 ub-r. (4) in O. 34, R. 4. That was done by the 
Transfer of Property (Amendment) Supple¬ 
mentary Act, 1929. Beading that sub-rule with 
Forms Nos. 9,10 and 11 in Appex. D, it is clear 
that in a suit filed by the first mortgagee 
against the mortgagor and the second mort¬ 
gagee, it is the Court’s duty, when pasang the 
preliminary and final decrees, to adjudicate 
upon the respective rights and liabilities of all 
the parties to the suit in the manner set forth 
in the forms. It is not now necessary for the 
puisne mortgagee to file a substantive suit or 
counter-claim to get his rights mentioned m 
the said forms, ascertained. The present 
suits are clearly suits of that description. The 
form of the decree is on the lines of Form 
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by the mortgagors to the first mortgagees, the 
second mortgagees and the third mortgagees. 
It specifies the times within which the amounts 
due to the respective mortgagees have to be 
paid and it further provides that in default of 
payment the property should be sold. It also 
provides the order in which the sale-proceeds 
have to be applied, and if a deficit arises, liberty 
is reserved to each of the parties, who does not 
receive satisfaction of his claim out of the 
security given to him, to apply for a personal 
decree for the deficit. Having regard to that, 
it seems cleAr that the question of ascertaining 
the amount personally payable by the mort¬ 
gagors was deferred till the property was sold 
and the deficit ascertained. On that being done, 
the right of the mortgagees, who had not re- 
Iceived satisfaction, for a personal decree had 
to be considered by the Court, If the claim 
was found valid and not barred, the Court 
would pass a decree. The contention of the 
appellants is that the relevant time to be con¬ 
sidered for deciding the question of limitation 
is the date on which the application is made 
to the Court. In my opinion the wording of 
0.34, R. 4, sub-r. (4), negatives that argument. 
In 69 Mad. 188* the relief of a personal decree 
is fully discussed in the judgment of Varada- 

chariar J. He observed as follows (p. 194): 

“A mortgagee’s suit for sale may comprise two 
reliefs, one by way of sale of the properties mort¬ 
gage and the other by way of a personal decree 
against the mortgagor for what may remain due 
after the mortgaged properties have been sold. 
Though the plaint prays for both the reliefs, the 
Court is in the first instance expected to deal only 
with the relief by way of sale. The preliminary 
decree contains a declaration of the amount due on 
foot of the mortgage and contains directions as to 
what is to happen (i) if the defendant pays the 
amount into Court and (ii) if the payment is not so 
mode; but both the directions relate only to the pro- 
perty mortgaged. The plaintifl’s right to the other 
relief is not tried either at this sti\ge or even at the 
stage of the final decree; so that, the final decree 
under 0. 34, R. 6, Civil P. 0., cannot be said to 
involve any ’adjudication’ as to this part of the suit 
and much less to have 'completely disposed of it’.” 

The application for a personal decree is clearly 
under 0. 34, H. 6, read along with the form of 
the final decree, which the Court has passed 
in the particular case. Those observations 
show that at the time when the application 
for a personal decree is made the Court has to 
consider whether the claim for that relief 
under the mortgage is barred or not. As I have 
pointed out, the relevant time for that is the 
institution of the suit by the plaintiff. In the 
case of a puisne mortgagee, the latest date 
^may be when he filed his written statement. 
In the present case whether it is the date of 

1. (’36) 23 A.I.R. 1936 Mad. 34 : 59 Mad. 188 : 160 
I. C. 270 (F.B.), Palaniappa Cbettiar v. Narayauan 
Cbettiar. 
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the suit or the written statement is immaterial, 
because in any view on the later date the claim 
of the second mortgagee to enforce the per¬ 
sonal covenant was within time. I have already 
pointed out that by the preliminary decree 
and the final decree the Court adjudicated 
upon the respective rights of the parties in 
respect of the property. Liberty was reserved 
to them to apply for a pei*sonal decree under 
O. 84, R. 6. That application is made by a 
notice of motion under the rules of this Court. 
On that date, in my opinion, the claim is not 
time-barred because the relevant date at the 
latest is the date when defendants 12 and 13 
filed their written statement. Therefore under 
the contract of mortgage the notice of motion 
was within time and the contention of the 
appellants must fail. 

The contention that under the consent decree 
the rights of the parties were crystallised and 
the application for a personal decree under 
Art. 181 , Limitation Act, must bo made within 
three years after the deficit was ascertained, is 
also unsound. The consent decree contains a 
narration of the amounts due and does not cut 
down the mortgagees’ rights under the mort- 
gage. The mortgagees’ right to enforce the 
personal covenant, which was in their mort¬ 
gage, is not taken away by the consent decree. 
The terms of the consent decree in this suit do 
not lend support to the argument that the 
right had lapsed. Under Art. 161, Limitation 
Act, the time of three years begins to run from 
the date the right to apply accrues to the 
applicant. The fact that, after taking credit 
for what was received under the sale of the 
Ballard Estate property, tha balance payable 
under the mortgage was ascertained in 1938, 
gave no right to. the mortgagees to apply for a 
personal decree, because they would bo imme¬ 
diately faced with the contention that the other 
property, namely, the Vikhroli property which 
was also their security, remained to be sold, 
and till that was realized it cannot be stated 
that under the mortgage there was a deficit. 
In my opinion, therefore, the alternative con¬ 
tention that because of the consent decree 
defendants 12 and 13 had to make their appli¬ 
cation within three years of the Commissioner’s 
certificate dated 9th April 1938, on the sale of 
the Ballard Elstate property also fails. Under 
Art. 181 the time to make the application did 
not begin to run till the Commissioner issued 
his certificate in January 1943, on the sale of 
the Vikhroli property. The application is, 
therefore, not barred under that article. The 
appeal, therefore, fails and is dismissed with 
costs. 

Chagla J. —I agree. The appellants in this 
appeal are the mortgagors, and the respondents 
are the third mortgagees of two properties, one 
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at Ballard Estate and the other at Vikhroli. 
Suit Ko. 812 of 1935 from which this appeal 
arises was filed by the first mortgagees to 
enforce their mortgage. The first mortgagees’ 
security was only the proi^erty at Ballard 
Estate. To that suit the respondents were made 
party-defendants as defendants 12 and 13 being 
the puisne mortgagees, and the first question 
that arises in this apical is whether the res- 
Ipondents’ right to enforce the personal cove¬ 
nant under their mortgage is barred. Now 
prior to the amendment of 0. 34, R. 4, by the 
Transfer of Property’’ (Amendment) Supple¬ 
mentary Act, 1929, a puisne mortgagee had 
two rights in a suit filed by the prior mort¬ 
gagee: (l) the right to redeem the property 
mortgaged, and (2) to share in the sale pro¬ 
ceeds if the property was sold. If the subse¬ 
quent mortgagee wanted to enforce his personal 
covenant under his own mortgage, he had 
either to file a separate suit or to counterclaim 
in the suit filed by the prior mortgagee, but 
the position of the subsequent mortgagee was 
materially altered by the amendment of 0. 84, 
R. 4, to which I have just referred. After the 
amendment the suit filed by the prior mort- 
gagee was not merely a suit to enforce his 
own uiortgage but it was equally a suit to 
determine the rights and liabilities of all the 
parties to the suit. Therefore the nature of the 
suit filed by the prior mortgagee after the 
amendment in 1929 w'as much more compre- 
hensive than it was before the amendment. 
When after the amendment a preliminary 
mortgage decree is passed in accordance with 
Form NO. 9 of Appex. D to the Code, the (k)urt 
has got to determine whether at the time of 
the passing of the decree the i)ersonal covenant 
of the subsequent mortgagee as much as that 
of the prior mortgagee is enforceable. Now if 
one looks at the Form, it provides that the 
liberty to apply for a personal decree shall be 
incorporated in the preliminary decree pro¬ 
vided such remedy is open under the terms of 
the respective mortgages of the prior and sub¬ 
sequent mortgagees and is not barred by any 
law for the time being in force. Therefore, 
when one turns to the consent decree in this 
suit, which has followed to all pract-icaheffect 
Form NO. 9, one finds that the Court has re¬ 
served the liberty to the respondents to apply 
for a personal decree. In my opinion the pro¬ 
per time to consider whether the right to 
enforce a personal covenant on the part of the 
resix)ndents was barred or not was before the 
consent decree was passed. If that contention 
had been taken up by the appellants, it would 
have been the duty of the Court to consider 
that contention. But that contention was not 
taken up because at the date of the filing of 
the suit—and even if one considers the filing 
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of the written statement by the appellants as 
the material date as suggested by the learned 
Chief Justice, even at that date the claim of the 
appellants to enforce the personal covenant 
w^as within time. The whole of Mr. Amin s 
submission on this point has been that as the 
respondents did not file a suit to enforce their 
covenant and did not even counterclaim in the 
suit filed by the first mortgagees, their claim 
on the covenant is barred; that the period of 
limitation is six years from the time when the 
amount becomes payable under the mortgage 
and that time begins to run from lOth April 
1932. In making their application for a per¬ 
sonal decree it is true that the respondents 
have not filed a separate suit nor have they 
counterclaimed. But their contention is that 
they are making an appUcation in a suit which 
has already been filed by the prior mortgagee 
and in which their right has been determined. 
Mr. Amin refers to a Full Bench decision of 
the Calcutta High Court reported in 52 cal. 
828.^ In that case the only question that arose 
for determination was whether an application 
under O. 34, R. 6, fell under Art. 181 or Art. 183, 
Limitation Act; and a Full Bench of the Cal¬ 
cutta High Court decided that an application 
for a pei*sonal decree under 0. 34, Rule 6, is 
governed by Art. 181, Limitation Act. At 
page 844 Kaukin J. (as he then was) says this: 

“In each case the question is one ol construction 
of the mortgage instrument and the personalliabiiity 
to repay may become barred before the right of re¬ 
course to the mortgaged property is barred. In these 
circumstances a decree for sale made In a mortgage 
suit, unless it contains an express decision as to per¬ 
sonal liability, is not in any way an affirmation that 
.such liability exists, or ever has existed.” 

Now, in my opinion, in the consent decree 
taken by the parties there was an affirmation 
that the liability of the appellants under the 
personal covenant existed and the consent 
decree further provided that the right to apply 
for that personal decree should arise when 
the deficiency was ascertained. It may seem 
that Varadachariar J. in 59 Mad. 188^ takes 
a different view as to the rights w'hich are 
determined when the preliminarj' mortgage 
decree is passed. The learned Judge has takeo 
the view in the judgment referred to by the 
learned Chief Justice that the right of the 
plaintiff to the personal decree is not tried at 
the stage when the preliminary mortgage decree 
is passed but is to be determined at the stage 
when the application for a personal decree la 
made under the provisions of O. 34, R. 6 even 
so, if the right to enforce the personal coven¬ 
ant was to be determined at the time when 
the application for a personal decree was made 
by the respondent s by the notice of motion. 

2. (’25) 12 A. I. B. 1925 Cal. 834 : 52 Cal. 828 : 8® 

I. C. 1 (F.B.), Pell V. Gregory. 
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agree with tlie learned Chief Justice that as 
far as the question of limitation is concerned, 
that question has to be determined with refer¬ 
ence to the point of time when the suit to 
enforce their mortgage was Bled by the first 
mortgagees or at the latest at the date when 
the respondents filed their written statement 
in which they put forward their mortgage and 
asked for a declaration of the amount due to 
them under that mortgage. 

The next contention of Mr. Amin is that 
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gagors. Therefore, even under Art. 181 , Limi¬ 
tation Act, in my opinion the application by 
the respondents was within time. I, therefore, 

agree that the appeal should be dismissed with 
costs. 

Appeal dismissed. 
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even if the respondents’ right to enforce the 
pei-sonal covenant under their mortgage is not 
barred, in any case their application for a final 
decree is barred under Art. 181 , Limitation 
Act. Now the question to be decided, as far as 
Art. 181 is concerned, is: when did the right 
to apply for a decree arise? Mr. Amin con. 
tends that that right arose on the terms of the 
decree itself when the property, namely, the 
Ballard Estate property, was sold which was 
on 28rd March 1938, and the deficiency was 
ascertained at the latest when the sale certifi. 
cate with r^ard to that property was issued 
on 9th April 1938. Now it has got to be re¬ 
membered that the consent decree in Suit 
NO. 812 of 1935 was only dealing with the Bal¬ 
lard Estate property. The plaintiffs in that 
suit, as I have jxjinted out, had filed the suit 
to enforce their mortgage which only related 
to the Ballard Estate property. Therefore the 
Vikhroli property was not the subject-matter 
of that suit at all. The right to apply for a 
personal decree must be determined according 
to the terms and provisions of the mortgage 
deed to which the appellants and the respon¬ 
dents were parties; and the right to apply for 
a personal decree on the part of the respon- 
dents could only arise under the terms of that 
mortgage not when the Ballard Estate pro- 
Ijerty was sold and it w'as found that the res- 
iwndents’ mortgage claim had not been paid 
off, but when the other property, namely the 
Vikhroli property, was as well sold and it was 
found that although both the mortgaged pro¬ 
perties had been sold, the sale proceeds were not 
aufiScient to pay off the mortgage claim of the 
appellants. It is almost axiomatic that a 
mortgagee cannot apply for a personal decree 
against a mortgagor till he has exhausted all 
^e security given to him under the mortgage. 
Therefore till both the mortgaged properties 
had ^n sold and the position had been as- 
certamed, the right to apply for a personal 
decree did not arise; and as the Vikhroli pro- 
perty was only sold on 18th January 1943, it 
was then that the respondents were in a posi¬ 
tion to say that as the sale-proceeds of the two 
properties had not been sufficient to pay off 
the mortgage claim, they became entitled to 
ask for a personal decree against the mort- 


Petition in Insolvency No. 17 of 1944, Decided on 
otb October 1944. 

(a) Presidency Towns Insolvency Act (1909), 
Ss. 62 and 69 _ Insolvent statutory tenant— 
Statutory tenancy is not insolvent’s property 
within S. 62 and does not vest in Official 
Assignee/—Official Assignee cannot disclaim it. 

The statutory tenancy to which the insolvent 
becomes entitled under the Bombay Rent Restriction 
Act, 1939 is not his property within the meaning of 
S. 62, Presidency Towns Insolvency Act and does 
not vest by the adjudication order in the Official 
Assignee and the Official Assignee is not entitled to 
disclaim the same : (’24) 11 A.LR. 1924 Born. 513 
and (1923) 1 K. B. 117, Dissent.\ (1932) 2 KB 
304 and (1929) 1 K. B. 687, Rel. on. [P 176 C 2] 

(b) Precedent — Single Judge of High Court- 

Decision of another Single Judge of same High 
Court with co-ordinate jurisdiction — Binding 
nature of. ® 

Single Judge of the High Court can dissent from 
and in effect reverse a prior decision of a Single 
Judge of co-ordinate jurisdiction of the s;ime High 
Court if he considers that the principle on which the 
prior decision was based was not the right principle 
and the true principle was quite the contrary. 
A(^rdingly where the English case on which the 
prior decision was based was overruled subsequently by 
another English decision, the Single Judge can 
dissent from the prior decisiou and decide the case 
on the true principle of law as laid down in the sub¬ 
sequent English decision : (1880) 13 Ch. D. 774 and 
(1852) 16 Beav. 59, Rel. on; (*27) 14 A. I. R. 1927 
Bom. 542, Ref. [P lye c 2) 

Y. B. Rege — for Insolvent. 

S. R. Dillimoria, Official Assignee, in Person. 

Order. — This is a petition filed by the 
Official Assignee for leave under s. 63 , Presi¬ 
dency Towns Insolvency Act, 1909, to disclaim 
the sub-tenancy of the portion of the premises 
at Sassoon Dock, Bombay, occupied by the 
insolvent. The insolvent was adjudicated on 
his own petition on 20th January 1944. At the 
time of his adjudication he was occupying a 
portion of the house No. 112 at Sassoon Dock, 
Bombay, as a sub-tenant of one J. Rodrigues 
paying a monthly rent of Rs. 55. The insolvent 
was in arrears of rent and did not give vacant 
possession of the said premises to J. Rodrigues, 
with the result that J. Rodrigues filed a suit 
in the Small Causes Court, being Suit No. 4706 
of 1944, for ejectment and claiming the arrears 
of rent from the insolvent. While the said 
suit was pending, J. Rodrigues requested the 
Official Assignee to disclaim the sub-tenancy 
of the said premises to enable him to file the 
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notice of disclaimer in the proceedings of the 
said suit. Before, however, the OfiBcial Assignee 
proceeded to disclaim the sub-tenancy of the 
said premises, Mr. Dinkarrau of Messrs. Din- 
karrau & Parekb, attorneys for the insolvent, 
attended upon the Official Assignee and raised 
various contentious challenging the right of 
the Official Assignee to disclaim the sub-tenancy 
of the premises occupied by the insolvent. It 
was contended that the sub-tenancy in ques¬ 
tion was not “property” but a mere personal 
right and as such could not vest in the Official 
Assignee, and therefore the question of dis- 
claiming the sub-tenancy did not arise at all. 
The Official Assignee, however, felt bound by 
the decision of Sir Norman Macleod in 26 
Bom. L. R. 628^ which has not been overruled 
or dissented from, and stated that he had no 
other alternative but to follow the principle 
laid down in that case and treat the sub- 
tenancy as having vested in him. He accord¬ 
ingly sent on 13th September 1944, a notice of 
his intention to disclaim the sub-tenancy to 
J. Rodrigues and to the insolvent. In reply to 
the said notice, Messrs. Dinkarrau & Parekh, 
attorneys for the insolvent, wrote to the Official 
Assignee by their letter dated 22nd September 
1944, that he could not disclaim the sub-tenancy 
and requested him to bring the matter before 
the Insolvency Court to enable them to appear 
on behalf of the insolvent and make their 
submissions in the matter. The Official Assignee 
thereafter filed the present petition. 

It was argued by Mr. Rege, who appeared 
for the insolvent, that the statutory tenancy 
to which the insolvent became entitled by 
virtue of the Bombay Rent Restriction Act, 
1939, was not “property” within the meaning 
of S. 62, Presidency Towns Insolvency Act, and 
did not vest in the Official Assignee by the 
adjudication order, and it was therefore not 
neci’Bsary for the Official Assignee to disclaim 
any interest therein. The Official Assignee, on 
the other hand, relied upon the said decision 
of Sir Norman Macleod in 26 Bom. L. R. 628,^ 
where the learned Judge had held that the 
statutory tenancy to which the insolvent 
became entitled, under the Bombay Rent 
(War Restrictions) Act No. 2 of 1918, was his 
property within the meaning of S. 62, Presi¬ 
dency Towns Insolvency Act,—had vested by 
the ^judication order in the Official Assignee 
and come to an end by the disclaimer of 
the Official Assignee, and therefore the land¬ 
lord was competent to obtain an order for pos¬ 
session of the premises by a motion before the 
Insolvency Court under S.66, Presidency 
To\stib Insolvency Act. The Official Assignee 
contended that in acc ordance with the said 

1 (’24) 11 A.I.B. 1924 Bom. 613 : 48 Bom.680: 83 
L C. 809 : 26 Bom. L. B. 628, In re Abub&ker. 


decision of Sir Norman Macleod, the statutory 
tenancy to which the insolvent became entitled 
under the Bombay Rent Restriction Act, 1939, 
in the present case was the property of the 
insolvent within the meaning of 8.62, Presi¬ 
dency-towns Insolvency Act, which vested in 
him by the adjudication order and that there¬ 
fore he was entitled to disclaim the said 
property. 

It was urged by the'Official Assignee that 
the said decision of Sir Norman Macleod being 
a decision of a Court of co-ordinate jurisdic¬ 
tion, I was bound to follow the same. Mr. Rege, 
however, pointed out that the said decision of 
Sir Norman Macleod was based on the decision 
in (1923) 1 K. B. 117^ where Greer J. had held 
that a statutory tenancy under the Increase 
of Rent and Mortgage Interest (Restrictions) 
Act, 1920, was “property” of the tenant within 
the meaning of S 167, Bankruptcy Act, 1914, 
and (on the tenant being adjudicated bankrupt) 
passed under s. 53 to the trustee in bankruptcy, 
that on disclaimer thereof by the trustee that 
interest in the premises ceased to exist and 
was no longer available for the benefit of the 
tenant and consequently that the landlords 
were entitled to judgment. In that case Greer J. 
held that Ss. 5 and 15, Increase of Rent, etc., 
(Restrictions) Act, 1920, involved an obliga¬ 
tion on the part of the landlord to permit his 
ex-tenant’s possession to continue and by im¬ 
plication conferred on the ex-tenaut a right 
to retain possession on the terms of the ex- 
pired tenancy. He thought that the ex-tenant 
had an interest or profit in the property and 
the landlord was subject to an obligation in 
favour of the tenant, that the said interest, 
profit or right to the obligation imposed on 
the landlord was “property” within the mean- 
ing of the Bankruptcy Act which passed on the 
bankruptcy of the tenant to the trustee and 
ceased to exist on his disclaimer and was no 
longer available for the benefit of the tenant. 
He also thought that the said rights of the 
ex-tenant were valuable or profitable in so far 
as the tenant could sublet part of the premises, 
and he could bargain with his landlord for 
some consideration for giving up possession. 
He accordingly held that the statutory tenant 
had an interest or profit in land which passed 
to his trustee in bankruptcy and that, if the 
trustee disclaimed, the right or interest was 
lost and the landlord could assert his right to 
possession and was freed from the restrictions 
of the Increase of Rent, etc., (Restrictions) 
Act, 1920 . Mr. Rege pointed out that the said 
decision of Greer J. in (1923) 1 K. B. 117® was 
however overruled in (1932) 2 K. B. 804.® The 
judgment of the Court in that case was read 

2. (1923) 1 K. B. 117, Parkinson ▼. Noel. 

3. (1932) 2 K. B. 304, Button v. Dorf. 
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by Acton J. who stated that since the decision 
in (1923) 1 K.B. 117* had been delivered in 1922 
toe tendency of aU the later decisions was in 
the opposite direction. Acton J, referred to 
several c^ which had been decided since 
1922 toe last of such cases being the case in 
(1929) 1 K B 687* at p. 696. In aU of toe said 
cases it had been decided that the right of a 
statutory tenant was no “estate” or “property” 
at ail but was a purely personal right to retain 
pssession of the premises and could neither 
be assigned nor transmitted by will, and un¬ 
less the statute expressly authorized him to 
pass it on to another person, must cease the 
moment he parted with the possession or died 
Acton J. therefore held that it was impossible 
to reconcile with the principles clearly enun. 
ciated in the said decisions of the Court of 
Appeal subsequent to (1923) i K. B. ii?,^ the 
proposition that a statutory tenancy under 
the Rent Restrictions Acts was “property” of 
a tenant within the meaning of s. 167 , Ban. 
kruptcy Act, 1914, and as such passed to the 
^tee in bankruptcy of the statutory tenant. 

He further stated that the said conclusion was 
inevitable, even after a careful consideration 
of the observations upon (i 923 ) i k. b. ii?^ 
made obiter by Greer L. J. in (i 929 ) i k. B. 

687. This decision of the appeal Court in 
U932) 2 K. B. 804* overruling the decision of 
Greer J. in (1923) 1 k. B. in* has been now 
ac(^pted as laying down the correct position 
in law. It is accordingly stated in Williams 
on Bankruptcy, lath Edn. at p. 876 , that: 

“A statutory tenancy under the Rent Restriction 
Acts IS not property’ of the statutory tenant within 
toe meaning of S. 167. and therefore does not pass 
to his trustee and cannot be disclaimed.” 

A similar statement is to be found in Hals- 
bury Laws of England. Hailaham edition, 
vol. 20, at page 334, paragraph 401; 

‘‘A statutory tenant has no estate or property as 
tenant but merely a personal right to retain posses, 
aon of the property .... He cannot assign h^ in- 
terest or transmit it by will. On his bankruptcy, his 
mtorest will not pass to his trustee, nor can be, by 
declaring that he holds as trustee for another, confer 

possession. He may not 
Bub et the whole of the premises, though he may 
sublet ^ta if be is not restricted from so doing 
under the original contract of tenancy.” 

The result of the above is that (1923) 1 K. B 
117 which was foUowed by Sir Norman Mac. 
leod in 26 Bom. L, R. 628,^ has been overruled 
and 18 no longer good law, and the position in 
law 13 qmte the contrary to what had been 

^ided m (1923) 1 K. B. 117.2 If this is the 
position in law, am I bound to follow toe 
decision of Sir Norman Macleod in 26 Bom 
L. R. 628' as a decision of a Court of co-ordi. 
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Date jurisdiction, or am I entitled, by reason 
of the said decision in (i929) i K. B. in'- havin" 
been overruled by the decision in (i932) 2 K. B. 
804 to decide the point raised before me in 
accordance with the principle laid down in the 
said decision in (i932) 2 K. B. S04,* even though 
it would mean my dissenting from the deci¬ 
sion of Sir Norman Macleod in 26 Bom. L. R. 
628 and coming to a contrary conclusion? 
The authority of judicial decisions as prece¬ 
dents has been thus enunciated in Salmond on 
Jurisprudence, 9th Edn., at pp. 233 - 234 : 

‘‘Authoritative precedents are of two kinds, for 
their authority is either absolute or conditional. In 
the former case the decision is absolutely binding 
and must be followed without question, however un- 
r^onable or erroneous it may be considered to be. 
It has a legal claim to implicit and unquestioning 
obedience. Where, on the other hand, a precedent 
possesses merely conditional authority, the Courts 
possess a certain limited power of disregarding it. In 
all ordinary cases it is binding, but there is one 
special case in which its authority may be lawfully 
denied. It may be overruled or dissented from, when 
It IS not merely wrong, but so clearly and seriously 
wrong that its reversal is demanded in the interests 
of the sound administration of justice. Otherwise it 
must be followed, even though the Court which fol¬ 
lows it is persuaded that it is erroneous or unreason¬ 
able. 

Absolute authority exists in the following cases: 

(1) Every Court is absolutely bound by the decl- 
sions of all Courts superior to itself. A Court of first 
instance cannot question a decision of the Court of 
App^l, nor can the Court of Appeal refuse to follow 
the judgments of the House of Lords. 

(2) The House of Lords is absolutely bound by its 
own decision. *A decision of this House once given 
upon a point of law is conclusive upon this House 
afterwards, and it is impossible to raise that question 
again as if it was res Integra and could be re-argued, 
and so the House be asked to reverse its own decision.’ 

(3) The Court of Appeal is, it would seem abso- 

Intely bound by its own decisions and by those of 
older Courts of co-ordinate authority, for example 
the Court of Exchequer Chamber. * 

In all other cases save these three, it would seem 
that the authority of precedents is merely condi- 
tjonal.” 

As regards the decisions of Courts of co¬ 
ordinate jurisdiction the position is thus stated 
in Halsbury Laws of England, Hailaham 
Edition, vol. 19, page 256 : 

There is no statute or common law rule by which 
one Court is bound to abide by the decision of 
another Court of co-ordinate jurisdiction; a Court of 
law does so on the ground of judicial comity. It is 
on the ground of judicial comity that an appellate 
Court consisting of more than one Judge bows to its 
own decisions; for the same reason, although the 
ratio d^idendi of a decision by a Judge of first in- 
stance is not absolutely binding upon another Judge 
of first instance of co-ordinate jurisdiction, it is the 
practice in the Courts of the King’s Bench Division 
for a Judge to follow the decision of another Judge 
of that division on a question of law without saying 
what his own view would have been in the matter, 
leaving it to the Court of Appeal to say whether or 
not that decision was wrong.” 

There are also similar observations of our ap- 
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peal Court in 51 Bonn 855^ where Sir Amberson 

Marten obseiwcd (page 663): 

“ The proper course, I think, for the learned 
Chamber .ludpe would have been to have followed 
that decision without expressing, if he liked, any 
opinion of his own, and leaving it to the parties to 
appeal if they thought that that decision was wrong. 
That is the undoubted practice which prevails in the 
English Courts, and the observations of Sir Law¬ 
rence Jenkins in 31 Bum. 105^ approving of a simi¬ 
lar course taken by Batty J. in the Court below, 
show incidentally that they should be adopted here, 
and for this very good reason. The English system 
of law and procedure is diSerent from that obtain¬ 
ing in continental countries. One essential element 
of it is that the Courts should deem themselves 
bound by decisions of Courts of co-ordinate jurisdic¬ 
tion, and that it should not be left in cases precisely 
on all fours for Judge -1 to decide points of law in 
one way and Judge B in another. Think for a mo¬ 
ment of the embarrassment that would be caused to 
the legal profession and to the litigating public if 
there was no such thing as a settled point of law, 
and if there could be no certainty as to what the de¬ 
cision on any point of law would be until after judg¬ 
ment had been given.” 

The authority ' however of the decisions of 
Courts of co-ordinate jurisdiction is a condi¬ 
tional authority as enunciated in the passage 
from Salmond on Jurisprudence quoted above. 
Even though the necessity of preserving a 
uniformity of decisions in the different Courts 
was emphasized by Lord Romilly M. R. in 

(1832) 16 Beav 59,^ he observed (page 03): 

“I have repeatedly stated, that in my opinion uni¬ 
formity of decision was so important to be obtained, 
that whenever I found a decision pronounced by one 
of the Vice-Chancellors, I should consider myself to 
be bound by that decision, where it related either to 
a new matter or w«is not opposed by contradictory 
decisions, or on some one of those principles of equity 
on which all decisions are founded; and that Isbould 
do so, even though, if it had originally come before 
me uninfluenced by any such decision, I might have 
come to a different conclusion .... But I have not 
thought myself at liberty to decline giving to the 
plainlifis the decree, which, after the most careful 
consideration of the principles of equity and the set¬ 
tled decisions I think they are entitled to, although 
it is not in accordance with the conclusion expressed 
by a most learned and able Judge, but which I am 
not able consistently, as I think, with these princi¬ 
ples, or with those decisions by which I am l^und, 
to follow.” 

It is to be observed that Lord Romilly differed 
from the earlier decision of Lord Cranworth 


“Now, I have often said, and I repeat it, that the 
only thing in a Judge's decision binding as an autho¬ 
rity upon a subsequent Judge is the principle upon 
which the case was decided: but it is not sufficient 
that the case should have been decided on a principle 
if that principle is not itself a right principle, or one 
not applicable to the case; and it is for a subsequent 
Judge to say whether or not it is a right principle, 
and, if not, he may himself lay down the true prin¬ 
ciple. In that case the prior decision ceases to be a 
binding authority or guide for any subsequent Judge, 
for the second Judge who lays down the true princi¬ 
ple in eSect reverses the decision.” 

These observations of Jessel M. R. are import¬ 
ant in so far as they permit the subsequent 
Judge to dissent from the prior decision and 
in effect reverse the same if he considered 
that the principle on which the prior decision 
was based was not the right principle and the 
true principle was quite the contrary. It would 
therefore follow' that if the principle on which 
Sir Norman Macleod based his decision in 26 
Bom. L. R. 623^ w’as not the right principle,— 
as has been proved by the fact that the said 
decision in (1923) 1 K. B. 117^ has been over¬ 
ruled by the appeal Court in (1932) 2 K. B.304® 
it would be open to me, even though I am a 
Court of co-ordinate jurisdiction with Sir Nor- 
man Macleod, to dissent from the said decision 
of Sir Norman Macleod in 26 Bom. L. R. 628^ 
and in effect reverse the same by deciding 
this case on the true principle of law as laid 
dow'n in (1932) 2 K. B. 304,® which I have al¬ 
ready observed has been accepted as laying 
down the true position in law. 

Under the circumstances I feel myself free 
to follow the decision in (1932) 2 K. B. 304® and 
dissent from the judgment of Sir Norman 
Macleod in 26 Bom. L. B. 628.^ I, therefore, 
hold that the statutory tenancy to which the 
insolvent became entitled under the Bombay 
Rent Restriction Act, 1939. was not his pro¬ 
perty within the meaning of S. 62, Presidency 
Towns Insolvency Act, and did not vest by 
the adjudication order in the Official Assignee 
and that the Official Assignee is not entitled 
to disclaim the same. I accordingly reject the 
petition of the Official Assignee. 

G.N. Petiticni rejected. 


in that case with considerable hesitation, con- 

* 

sidering himself bound to do so, because in his 
opinion the decision of Lord Cranw’orth, even 
though it was on the very same materials that 
were before him, was contrarx' to the princi¬ 
ples of equity and the settled decisions on the 
point. Similar observations were made by 
Jessel M. R. in the case of ( 1860 ) 13 ch. D. 774® 

(p. 785): _ _ 

5, (’27) 14 A. I. R- 1927 Bom. .542 : 51 Bom. 855 : 
105 I. C. 383, Tyabji Dayabhai & Co. v. Jetha 
Devji & Co. 

6 ’07) 31 Bom. 105, Hanzaboo v. Md. Cassum. 

7* 1852) 16 Beav. 09, Parkin v. Tborold. 

8. 1880) 13 Cb. D. 7-74, Osborne v. Rowlett. 
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N. J. Wadia and Sen JJ. 
Emperor 

V. 


Jerry D'Sena — Opponent. 

Criminal Revn. Appln. No. 70 of 1942, Decided on 
2nd June 1944, against order passed by Presidency 
[agistrate Seventh Court, Bombay. 

Criminal P. C. (1898). S. 549 — 
lade by Government of India in 1935, Rr. ^ ® 

_Interpretation of — Accused in military se 

ice charged of theft before Magistrate-Ma^ 
rate not of opinion that he should acc«^ 
- Prosecution given opportunity to obtam per 
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iinission of military authorities for trial of accus- 
ed~Military authorities not moving Magistrate 
to proceed with trial—Discharge of accused held 
valid. 

There are two courses open to the Magistrate, in 
a case governed by Rr. 1 and 2, before the trial by 
him of an accused person can be proceeded with. 
Either the Magistrate has to come to the opinion 
that ho should proceed with the trial without being 
moved thereto by competent authority, and if he 
comes to that opinion he must record his reasons for 
arriving at such conclusion. But before he proceeds 
to try the accused, after coming to such conclusion, 
he must give notice to the Commanding Officer of 
the accused and wait for a period of five days from 
the date of the service of such notice. The second 
alternative procedure is that he is moved by compe¬ 
tent military, naval or air force authority and then 
he proceeds to try the accused. Rule 1 (a) gives the 
Magistrate discretion in the matter of coming to the 
conclusion that he should proceed to try the accused 
without being moved to by competent authority, and 
the exercise of such discretion, cannot be dependent 
on whether he is moved by military authority or 
not. Nor is the Magistrate under any obligation to 
record reasons for not being of opinion that he 
should proceed with the trial. Accordingly when the 
Magistrate was not of opinion that he should pro¬ 
ceed to try the accused, who was in military service 
and charged with theft, without being moved by 
competent military authority R. 2 cannot apply and 
the only alternative which was left so far as the 
Magistrate was concerned was for the military autbo- 
rities to move the Magistrate to proceed to try the 
accused and when in spite an opportunity being given 
the prosecution failed to obtain permission of the 
military authorities and the Magistrate was not 
moved by the military authorities, the only course 
left to the Magistrate was to discharge the accused 
under S. 203, Criminal P. C. [P 178 C 1, 2] 

B. G. Rao, Government Pleader —for the Crown, 

B. Moropanth and A. G. Kotwal —for Opponent. 

Sen J, — This is an application by the 
Government of Bombay for revision of an 
order passed by the Presidency Magistrate, 
Seventh Court, Bombay, discharging the op¬ 
ponent, Private Jerry D’Sena, No. 3084, accus¬ 
ed of theft and praying that the order be set 
aside on the ground that the accused, who is 
subject to military law, has been erroneously 
discharged and that the provisions of niles 
made under S.549, Criminal P. C., 1898, by 
the Government of India have not been com¬ 
plied with. The accused was alleged to have 
committed the theft on 18th February 1942, 
and he was arrested in January 1943. He was 
put up for trial and there were several ad- 
jouruments"for want of time” from 3rd Febru- 
ary 1943, up to l8th August 1943. Thereafter 
there were more adjournments and on 20th Sep¬ 
tember, the case wae fixed for hearing peremp¬ 
torily on 27th September 1943, “to enable the 
prosecution to write to the military.” There¬ 
after three more adjournments were given and 
on llth October 1943, the Magistrate made the 
following order: 

‘Tq spite of the cose being adjourned in order to 
enable the prosecution to write to the military for 
their permission, as there is no permission of the 
military authorities produced and the accused before 


the ^urt is in military service, this Court bas no 
jurisdiction. Accused discharged. Bail bond cancel 
led.” 

Section 549, Criminal P. C., lays down that 
the Central Government may make rules con. 
sistent with this Code and the Army Act, the 
Naval Discipline Act and that Act as modi¬ 
fied by the Indian Navy (Discipline) Act, 1934 , 
and the Air Force Act and any similar law 
for the time being in force as to the cases in 
which persons subject to military, naval, or ait- 
force law sliall be tried by a Court to which 
this Code applies, or by Court-martial, and 
when any person is brought before a Magis- 
trate and charged with an offence for which 
he is liable to be tried either by a Court to 
which this Code applies, or by a Court-martial, 
such Magistrate shall have regard to such rules 
and shall in proper cases deliver him, together 
with a statement of the offence of which ho is 
accused, to the commanding officer of the regi- 
ment, corps, ship or detachment, to which he 
belongs, or to the commanding officer of the 
nearest military, naval or air force station, as 
the case may be, for the purpose of being tried 
by Court-martial. Under s. 41, Indian Army 
Act (8 of 1911) every person subject to the 
said Act who commits any civil offence is to 
be deemed guilty of an offence under a mili. 
tary law, and, if charged therewith under the 
section, is liable to be tried, subject to the pro- 
visions of the Act, for the same by Court-mar¬ 
tial. “Civil offence” has been defined in s. 7 
(18), Indian Army Act, as an offence which, if 
committed in British India, will be triable by 
a criminal Court. On 12th March 1935, the 
Government of India in the Home Depart, 
ment published a notification No. 4051/2 mak- 
ing rules as to the cases in which persons 
subject to military, naval or air force law are 
to be tried by a Court to which the Criminal 
Procedure Code applies or by a Court-martial, 
and Rr. 1 and 2 of the said rules are material. 
Rule 1 reads thus : 

"Where a person subject to military, naval or air 
force law is brought before a Magistrate and charged 
with an offence for which he is liable to be tried by a 
Court-martial, such Magistrate shall not proceed to 
try such person, or to issue orders for his case to be 
referred to a Bench, or to inquire with a view to his 
commitment for trial by the Court of Session or the 
High Court for any offence triable by such Court, 
unless :— 

(a) he is of opinion, for reasons to be recorded, 
that he should so proceed without being moved 
thereto by competent military, naval or air force 
authority, or 

(b) he is moved thereto by such authority.” 

Rule 2, 30 far as material, is as follows ; 

"Before proceeding under cl. (a) of R. 1 the Magis. 
trate shall give notice to the Commanding Officer of 
the accused and, until the expiry of a period of five 
days from the date of the service of such notW, he 
shall not — 

(a) acquit or convict the accused. 
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(b) frame in writing a charge against the accused, 

etc.” 

It is contended on behalf of Government 
that the procedure adopted by the Magistrate 
is erroneous because he should, after recording 
reasons, have proceeded to try the accused 
under cl. (a) of R. 1 after giving notice to the 
Commanding Officer of the accused under R. 2. 
It seems to us that this contention cannot be 
supported by the language of the two rules 
which undoubtedly is somewhat cumbrous. 
There are two courses'open to the Magistrate, 
in a case governed by the said rules, before 
the trial by him of an accused person can be 
proceeded with. Either the Magistrate has to 
come to the opinion that he should proceed 
with the trial without being moved thereto by 
jcompetent authority, and if he comes to that 
opinion he must record his reasons for arriv¬ 
ing at such conclusion. But before he proceeds 
to try the accused, after coming to such con- 
elusion, he must give notice to the Command¬ 
ing Officer of the accused and wait for a 
period of five days from the date of the ser¬ 
vice of such notice. The second alternative 
procedure is that he is moved by competent 
military, naval or air force authority and 
then he proceeds to try the accused. In this 
case it seems clear from the record that the 
Magistrate was not of opinion that he should 
proceed to try the accused without being moved 
thereto by competent military authority ; and 
therefore R. 2 will not apply to the case. Then 
the only alternative which was left, so far as 
the Magistrate was concerned, was for the 
military authorities to move him to proceed to 
try the accused. For that purpose, the learned 
Magistrate gave an opixjrtunity to the prose¬ 
cution to obtain the authority or permission 
of the military authorities. But though three 
or four adjournments were given for the pur¬ 
pose, the learned Magistrate received no com¬ 
munication from the military authorities asking 
him to proceed with the trial. That having 
been the state of things, it seems to us that 
the learned Magistrate was right in holding 
that there was no sufficient ground for proceed¬ 
ing with the trial. It cannot be said, in our 
opinion, that when he found that he was not 
moved by the military authorities he was 
bound to record reasons for trying the case 
himself and to proceed to try the accused. 
Clause (a) under R. 1 gives the learned Magis¬ 
trate discretion in the matter of coming to the 
conclusion that he should proceed to try the 
accused without being moved to by competent 
authority, and the exercise of such discretion 
cannot be dependent on whether he is moved 
by Military authority or not. Nor was the 
Magistrate under any obligation to record rea¬ 
sons for not being of opinion that he should 


proceed with the trial. It seems to us there¬ 
fore that the only course left for the Magis¬ 
trate, when he was not moved by the military 
authorities and when he was not of opinion 
that he should himself try the acedsed, was to 
discharge the accused under S. 203, Criminal) 
P. C. The rule will therefore be discharged. 

G.N. Rule discharged. 
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Sen J. 

Bai Kevli wjo Popatlal Sakhalckand — 

Defendant—Appellant 

V. 

Dalsukkram Sakarchand and others — 

Plaintiffs — Respondents. 

Second Appeals Nos. 585 and 586 of 1940, Decided 
on 31st January 1944, from decision of Extra Assis¬ 
tant Judge, Ahmedabad, in Appeals Nos. 118 and 
120 of 1938. 

Hindu law—Will—Construction—Testator by 
bis will making his wife full and absolute owner 
(kul swatantra malik) of his properties — Wife 
held took absolute estate—Direction as to man¬ 
ner of devolution of properties after wife's death 
is invalid—Absence of express power of aliena¬ 
tion—Effect of. 

The material provisions of the will by which a 
Hindu testator bequeathed his moveable and immov¬ 
able properties to his wife were as follows; *T am the 
owner (malik) of the said properties so long as I live. 
But in case of my death, 1 appoint or nominate my 
wife as full and absolute owner (kul swatantra malik) 
of all my moveable and immovable properties after 
my death. So that after my death my wife should 
take possession of all moveable and immovable pro¬ 
perties under her full and absolute right therein and 
manage the same.” This was followed by further 
directions as under : “(2) My wife should use and 
enjoy the above-mentioned house during her life¬ 
time and after her death my wife may give that 
house to any one of the three sons of my brother 
and if my wife has not given that bouse to any one 
of the sons of my brother then after my wife’s death 
the three sons of my brother should be owners thereof 
in equal shares. (3) My wife should realise or recover 
all my dues or outstaudiugs as absolute owner and 
she may do whatever she pleases with all the move- 
able properties including dues, ornaments, etc., i. e., 
and shoi^d dispose of the same in any manner she 
likes 

Held that (l)in construing a will in each case the 
Court must ascertain the dominant intention of the 
testator, reading the will as a whole in order to see 
what was the vocabulary of tbe testator and bow be 
expressed hiniself with regard to other matters. Tbe 
meaning of any clause in a will was to be collected 
from the entire instrument and all its parts had to 
be construed with reference to each other. 

[P 180 C 2j P 182 C 2] 

(2) The fact that no express power to alienate the 
immovable properties was conferred on tbe wife did 
not mean that the wife had no power of alienation : 
(’30) 17 A.I.R. 1930 P.C. 239, Rel. on. (P 180 C 1] 

(3) The words ‘kul swatantra malik’ clearly indi¬ 
cated the dominant intention of the testator to 
stitute his wife tbe full and absolute owner of all ha 
properties moveable and immovable after his death. 
The mere fact that he made a direction in his wiU 

regard!^ the manner in which the devolution shooia 
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go aft« his death would not make the direction 
operative because being repugnant to the dominant 
or paramount intention of the testator it was void 
Nor could the words "manage” and "use and 
OTjoy in cl. (2) be regarded as intended to exolude 
the vesting of an absolute estate because as they 
were repugnant to the dominant intention of the 
testator to confer an absolute estate and could not 
be regarded as displacing or modifying the same 
^ey must be held to be void. The wife therefore 
wk an absolute estate under the will: Case law 
dxscussed. [P igi Q 2i; p 182 C 1. 2] 

A. G. Desai and M. H. ChJuitrapati _ 

for Appellant (in both). 

R. J. TJiakore and P. A. Dhruva _ 

for Respondents 2 and 3 (in both). 

Judgment. — The appellant in both these 
appeals is Bai Kevli, widow of Popatlal 
Sakhalchand, the original defendant in a suit 
in which the principal question that arose for 
consideration was the construction of a will 
dated 27th June 1934, made by her husband 
Popatlal Sakhalchand who had died on I6th 
September 1984. The plaintiffs were Sakar- 
chand, the brother of Popatlal, and his three 
sons. The will first gives the description of the 
properties belonging to the testator which are 
stated to be of his own exclusive ownership. 
The properties consist of one house in Ahmeda* 
bad, the outstandings recoverable from his 
debtors, ornaments, utensils and an insurance 
policy of Rs. 2000. Then occur these words in 
para. 6 of the will: 

I am the owner (malik) of the said properties so 
long as I live. Of these properties I may eat, spend 
or do whatever I like with them during my lifetime. 
But in case of my death, I appoint or nominate my 
wife Bai Kevli as full and absolute owner (kul 
swatantra maJik) of all my moveable and immovable 
properties after my death. So that after my death 
my wife Bai Kevli should take possession of all 
moveable end immovable properties under her fall 
and absolute right therein and manage the same.” 

This is followed by a direction that after the 
testator's death Bai Kevli should spend 
Rs. 3000 out of the estate for such “good pur. 
poses” as are mentioned in a yadi made in 
the testator’s book. ‘This is followed by fur- 
ther directions as under : 

‘‘(2) My wife Bai Kevli should use and enjoy the 
above-mentioned house during her life-time and after 
her death my wife Bai Kevli may give that house to 
any one of the three sons of my brother Sakarcband 
and if my wife has not given that house to any one 
of the sons of my brother then after ray wife Bai 
Kevli’s death the three sons of my brother should be 
o^ers thereof in equal shares. (3) My wife Bai 
Kevli should realise or recover all my dues or out¬ 
standings as absolute owner and she may do what¬ 
ever she pleases with all the moveable properties 
mcluding dues, ornaments, etc., i.e., and should 
dispose of the B&me in any manner ehe lUcee/’ 

After some further statements and instructions 
we get the date of the will “Samwat 1990, 
Jeth sud 16, Wednesday, ^ate 27th June 1984 ,”' 
which is followed by the writer’s name and 
address. Then follows this sentence : 

“And my wife Bai Kevli before her death should 
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brother Sahar- 

chand m equal shares. Date as above.” 

The trial Court held that under the will the 
defendant Bai ^evli had obtained an absolute 
interest in the estate and also that the plain- 
tiffs were entitled to the sum of Rs. 2000 os 
provided by the last clause in the will A 
decree was made accordingly. The plaintiffs 
appealed, and the lower appellate Court held 
that the will created merely a life estate in 
favour of the defendant in respect of her hus. 
band’s property. It agreed with the trial 

Court s finding that the plaintiffs were entitled 
to Rs. 2000. 

The two questions that arise in this aj)peal 
are whether the plaintifl's have not been 
rightly awarded the sum of Rs. 2000 and whe. 
ther the interpretation put by the lower ap- 
peUate Court on the will, viz., that it created 
merely a life estate in favour of the defen¬ 
dant, is correct. On the first question, even 
taking it for granted that the will was inten¬ 
ded to create an absolute estate in favour of 
the defendant, there can be little doubt that 
the two clauses, one directing the spending of 
Rs. 80C0 in charity and the other directing 
that Bai Kevli should give Rs. 20C0 to the 
three sons of Sakarchand, are actually inten. 
ded to be given effect to, the first clause be- 
ing put directly after the statement that Bai 
Kevli was appointed the full and absolute 
owner of all the testator’s moveable and im¬ 
movable properties and the last clause hav- 
ing been inserted as a kind of after-thought 
after the date of the will was written as well 
as the name of the writer thereof; and it 
seems to me that the most reasonable con¬ 
struction to be put on both these clauses 
would be that the rest of the will was to be 
read subject to these two provisions, so that 
if an absolute estate was intended to be vested 
in Bai Kevli, that intention would have to be 
given effect to with respect to the residue of 
the estate after these two amounts were paid 
or spent in accordance with the directions. It 
seems to me, therefore, that the finding of 
the Courts below with respect to the amount 
of Rs. 2000 is correct. 

The-more important question is as regards 
the interpretation of the will with reference 
to the question whether it created an absolute 
estate or merely a life estate in favour of the 
defendant. The lower appellate Court has re¬ 
lied mainly on two facts in discussing this 
question. In the first place, it has held that 
in construing a will of a Hindu, it would be 
proper to assume that he desired that his 
estate should be retained in his family and 
that he knew that as a general rule women 
do not take an absolute estate by inheritance. 
Secondly, it has considered the fact that no 
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ix)wer of alienation of the house has been 
given under the will to Bai Kevli as signifi¬ 
cant, i. e., as showing that the testator did 
not intend to vest an absolute interest in her. 
Witii regard to the last point however, it 
conceded in one passage in the judgment that 
the words “kul swatantra malik” import “full 
proprietary rights including a full right of 
•alienation.” With regard to this point, it may 
hi' observed that, as remarked in 57 I. A. 282,^ 
at some time it was held by some Courts in 
India that, under Hindu law, in the case of 
immovable property given or devised by a 
husband to his wife, the wife had no power to 
ialionate unless the power of alienation w'as 
Iconferred upon her in express terms. Their 
iLordshii-^ at page 289 pointed out that the 
I Board had held that proposition as unsound. 
|The learned advocates for the respondents 
also do not now rely on the absence of any 
express power given to the wife in support of 
their case. No oral evidence has been ad¬ 
duced on either side in this case. In support 
of the conclusion arrived at by the lower ap¬ 
pellate Court, ^Ir. Thakore on behalf of the 
respondents has i^ointed out that the assump¬ 
tion which that Court has made in view of 
the fact that the testator was a Hindu is 
based on 2 i. A. 7“ where their Lordships re¬ 
marked (p. 14): 

"In construing the will of a Hindu it is not im¬ 
proper to tftke into consideration what are known 
to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may 
be assumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be re- 
tained in bis family ; and it may be assumed that a 
Hindu knows that, as a general rule, at all events, 
women do not take absolute estates of inheritance 
which they are enabled to alienate.” 

It is contended that the provisions contained 
in cl. (2) of the specific directions in the will 
must be due to the testator’s desire to see 
that it did not pass out of his family on the 
death of bis wife; and that when it is natural 
for a Hindu to have such a desire and when 
lie has deliberately given effect to it by insert- 
ing a sjiecitic provision as to the devolution 
of the property after his wife’s death, that 
provision must be regarded as siguifi^nt in 
construing the nature of the will. It has been 
further pointed out that whereas Bai Kevli 
has been allowed the power of disposing of 
the outstandings, ornaments and other move- 
able properties in any w’ay she thought fit, 
there is no mention of such power with res- 
l-)ect to the house, the contention being that 


1. (’30) 17 A. I. R. 1930 P. C. 239 : 11 Lah. 645 : 
57 I. A. 282 ; 128 I. C. 265 (P. C.), Shalig Ram v. 
Charanjit Lai. 

2. (’74) 2 I. A. 7 : 3 Sar. 405 (P. C.), Mahomed 
Shumsool V. Shewukram. 


this differentiation must be regarded as deli¬ 
berate on the part of the testator. 

As against these contentions, Mr. Chhatra- 
pati on behalf of the appellant-defendant has 
emphasized the words “kul swatantra malik” 
occurring in para. 5 of the will. He has con- 
tended that these words must be given their 
full meaning, that the Court must necessarily 
presume that it was the intention of the testa¬ 
tor to constitute his wife the full and absolute 
owner of all his properties, moveable and im¬ 
movable, after his death, and that if the 
question of the construction of the will is ap¬ 
proached from that aspect, the next point 
that would arise for consideration would be 
whether the absolute estate that was intended 
to be vested in Bai Kevli can be said to have 
been qualified or cut down by any of the spe¬ 
cific provisions. There is no doubt that, as 
provided in s. 82, Succession Act, the meaning 
of any clause in a will is to be collected froml 
the entire instrument and that all its parts^ 
have to be construed with reference to each! 
other. The word “malik” is to be found inj 
many of the wills that have been construed! 
in the reported decisions. In 85 I. A. 17^ there 
w'as a deed of gift or testamentary disposition 
by a husband to a Hindu widow wherein the 
words used were malik wa khud ikhtiyar, 
and their Lordships held that in order to cut 
down the full proprietary rights that the word 
“malik” imports something must be found in 
the context to qualify it, and that the fact 
that the donee w’as a woman and a widow did 
not suffice to displace the presumption of ab¬ 
solute ownership implied in the word “malik.” 
Mr. Thakore on behalf of the respondents, 
however, has pointed out that in certain cases 
where the word “malik” had been used in a 
will with reference to the donee, the latter 
was not held as entitled to an absolute estate. 

In 2 I. A. 7' the testator declared : 

“Only D. K., widow of my son, who, too, except¬ 
ing her two daughters, born of her womb, S. and 
D., has no other heirs, is my heir. Except P. K., 

none other is nor shall be my heir and malik. 

Furthermore, to the said D. K., too, these very two 
daughters named above, together with their children 
who, after their marriage, may be given in blessing 
to them by God Almighty, are and shall be heir and 
‘malik’.” 


In this case several persons were designated 
by the expression “malik,” and it was held 
that the intention of the testator was that D. 
K. should not take an absolute estate but an 
estate subject to her daughters succeeding her 
therein. The facts, therefore, of this case, it 
will be seen, are not similar to those in the 
present case. In 46 Bom. 162 ^ the will stated 


3. (’07) 30 All. 84 : 35 I. A. 17 (P.C.). Surajmani v. 

^biNathOjha. . 

4. (’22) 9 A. I. R. 1922 Bom. 179 t 46 Bom. 162 . 

64 I. C. 397, Mithabai v. Meherbai. 
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that as to whatever surplus of the testator’s 
property might remain after his decease the 
malik thereof should be his wife Bai Diwali. 
In view, however, of the further direction 
that she should during her lifetime apply and 
spend the same “in a good way,’’ it was held 
that those words cut down the absolute estate 
created by the word “malik” to a life estate. 
It will thus be seen that the Court started 
with the initial position that the use of the 
word “malik” created an al^lute estate. In 
59 Cal. 859® the words “malik dakkhalikar” 
and ‘uttaradhikari’ were used in a will, though 
no power of absolute disposition was given to 
the widow. Besides the widow was authorised 
to adopt five sons in succession. In these cir¬ 
cumstances the Court could not naturally 
regard the words in question as creating an 
alsolute estate. In the document before me, 
however, which was executed by a business¬ 
man living in Ahmedabad, the very positive 
and emphatic expression “full and absolute 
owner” (kul swatantra malik) has been used. 
Such a person would be expected to know the 
proper meaning to be attached to those words, 
not only in view of the emphasis given there¬ 
to but also because of his position as a busi¬ 
nessman and the fact that he has used the 
expression with regard to matters mentioned 
in the earlier part of the will. He was no 
doubt correct in describing himself as the 
malik of the property. In 32 Bom. L. K. 129,® 
their Lordships remarked (page 134) : 

“Attempts on the part of a testator in India to 
restrict devolution of properties which he bequeaths 
to a legatee absolutely and to prevent alienations of 
such properties are quite common, and wills contain¬ 
ing such provisions have often come up for decision 
before the board. The question for determination 
has always been whether there are dispositive words 
creating an estate of inheritance, in the first instance; 
and if so, whether the subsequent restrictive clauses 
are sufficient to displace the effect of such dispositive 
words or whether such subsequent clauses are merely 
repugnant to the absolute estate. (49 I. A. 1.^)” 

It is the contention of the learned advocate 
for the appellant that in this case the subse- 
quent restrictive clauses do not displace the 
effect of the dispositive words but are merely 
repugnant to the absolute estate. Their Lord- 
ships held that : 

“Where there are clear dispositive words in a will 
creating, in the first instance, an absolute estate of 
inheritance in the legatee, subsequent restrictive 
clauses which are to come into operation after he has 
so inherited, cannot displace the effect of such dis- 

5; <’32) 19 A. I. R. 1932 Cal. 600: 59 Cal. 859 : 138 
!♦ C. 882, Bfts&ntkuznar Basu v, Ramsbankar Ray. 

6. (’29) 16 A. I. R. 1929 P.C. 283: 4 Luck. 483 : 56 
I. A. 372 : 120 I. C. 641: 32 Bom. L. R. 129 (P.O.), 
Raghunath Prasad Singh v. Deputy Commissioner, 
Partabgargh. 

7. (’22) 9 A. I. R. 1922 P. C. 193: 46 Bom. 153 : 49 
I.A. 1 : 65 I. C. 974 (P.C.), Bhaidos Shivdas v. Bai 
Oulab. 
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t^itive words, but must be regarded as merely condi. 
tions subsequent which, being repugnant to tlie abso¬ 
lute estate, arc void and must therefore be rejected. ” 

In 37 Bom.L.R. 862® a Hindu tcatatoi* made 
a will in favour of his wife providing that after 
his deatli she was always to remain in posses, 
sion and enjoyment of the estate with full 
power of transfer of every description. Subse¬ 
quent clauses dealt with the question of devo¬ 
lution in case no male issue of the testator 
existed and there were no male or female 
issues from all the testator’s daughter's. It fur. 
tlier directed that in ns case should any right 
of inheritance devolve on any deseonclaiit of 
the testator’s uncle. Such subsequent clauses 
in the will were held to be repugnant to the 
absolute estate created in favour of the wife 
and therefore invalid, and it was held that the 
wife, therefore, took an absolute estate on in¬ 
heritance under the will. In 33 Bom.L.R. 1257® 
a Raja granted a portion of his zemindari 
estate to his daughter by three documents, one 
of which purported to give an absolute estate 
to the donee and the other two expressly con¬ 
stituted her a “malik.” The grant remained 
subject to conditions, first, that the estate 
should not pass to the heirs of the daughters 
of the donee, secondly, that neither the donee 
nor her heirs should make a gift of the pro- 
perty, and, thirdly, in certain events the Raja 
and his heirs should have a right of pre- 
emption. It was held that the documents con¬ 
veyed the full proprietary rights to the donee, 
that the first condition was an attempt to alter 
the legal coui'se of succession to an absolute 
estate and was therefore void, that the second 
condition was more consistent with an attempt 
to restrict the powers of an absolute owner 
than an intention to enlarge the powers of a 
life tenant, and that the third condition im¬ 
plied a power of sale and was inconsistent 
with the notion of an estate for life. In view 
of these decisions, it seems to me that the 
principle enunciated in s. 95, Succession Act, 
will apply : 

“Where properly is bequeathed to any person, bo 
is entitled to the whole interest of the testator there¬ 
in, unless it appears from the will that only a res¬ 
tricted interest w» intended for him;" 

so that the Court must in this case start with 
the presumption created by the use of the 
words “kul swatantra malik,” viz., that the 
defendant was entitled to the whole interest 
of the testator. In A.I.B. 1939 Cal. 88^® it was 
held that where the terms indicate that a be- 

8. (’35) 22 A.I.R. 1935 P. C. 187 : 157 I.C. 888 : 37 
Bom. L. R. 862 (P. C.), Rameshwar Baksh Singh v. 
Balraj Kuar. 

9. (’31) 18 A. I. R. 1931 P. C. 179: 59 Cal. 142 : 58 
I.A. 270 : 134 I. C. 648 : 38 Bom.L.R. 1257 (P.C.), 
Saraju Bala Debi v. Jyotirmoyeo Debi. 

10. (’39) 26 A. I. R. 1939 Cal. 38, Haradhone v. 
Dasarathi. 
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quest 13 an absolute one and further interests 

are given merely after or on the termination 

of that donee’s interest and not in defeasance 

of it, the absolute interest is not cut down and 

the further interests fail. In 38 Bom.L.R. 175^^ 

it was held that an absolute estate may be 

made defeasible in certain circumstances, but 

that it cannot be cut dow’n to a life estate 

merely by a gift over of the residue; and the 

following passage from the judgment in (1877) 

6 ch. D. 1*'^ at page U was quoted (page 183): 

‘‘It U settled by authority that if you give a mau 
some property, real or personal, to be his absolutely, 
then you cannot by your will dispose ot that property 

which becomes hi^.You cannot do that if you 

once vest property absolutely in the first donee. That 
is because that which is once vested in a man, and 
vested de facto in him, cannot be taken from him 
out of the due course of devolution at his death by 
any expression of wish on the part of the. original 
testator.” 

There is no doubt that it w’as possible that the 
testator shared the common Hindu sentiment 
against alienation of the family property in 
favour of any outsider. But if it can be held 
that he also intended that his estate should 
vest absolutely in his wife on his death, the 
mere fact that he makes a direction in his will 
regarding the manner in which the devolution 
should go after his wife’s death will not make 
such a direction operative. It will have to be 
regarded as repugnant to the dominant or 
paramount intention of the testator and there¬ 
fore void. It does not seem to me unlikely 
that the reason for the testator's inserting 
cl. (2) in the 0 [)erative part of the will was his 
desire that the house after Bai Kevli's death 
should go to one of the three sons of his bro¬ 
ther or to all of them in case Bai Kevli did 
not appoint any specific nephew as the suc- 
ce^or after her death. There is no doubt that 
the terms of the said cl. (2) bear a good deal 
of resemblance to those of the illustration to 
8 . 92, Succession Act : 

**A, by his will, bequeaths a fund to his wife, for 
her life, and directs that at her death it shall be 
divided among his children in such proportions as 
she sliall appoint. The widow dies without having 
made any appointment. The fund will be divided 
equally among the children.” 

Mr. Thakore has argued that cl. (2) was in¬ 
tended to be a direction under the provision 
of s. 92 and that such a direction would not 
have been given if the intention was to vest 
an absolute estate in the defendant. I do not 
think that this consideration is sufficient to 
detract from the presumption that the Court 
is entitled to draw from the use of the words 
“full and absolute owner” in para. 5 of the will. 
Mr. Thakoro has also tried to show that the 

11 . (’30) 23 A. I. II. 1936 Bom. 201: 163 I. C. 632 : 
38 Bom. L. R. 175, Govindbhai v. Dahyabhai. 

12 . (1877) 6 Ch. D, 1, In re Stringer’s Estate: Shaw 
V. Jones Ford. 


intention of the testator was that Bai Kevli 
should merely manage the estate during her 
life-time and should use and enjoy the same. 
No doubt the word “manage” occurs in para. 5 
and the words “use and enjoy” occur in cl. (2). 
But there are the words “full and absolute 
right in them (the properties)” immediately 
preceding the words “manage the same;” and 
I do not think it possible to hold that the only 
power intended to be given to Bai Kevli, the 
defendant, was the power of management, nor 
does the use of the words “use and enjoy” 
appear to be intended to exclude the vesting 
of an absolute estate. In any case, these words 
are to be found only in cl. (2), and if we have^ 
to start with the initial presumption created 
by the expression “full and absolute owner,” 
the w'ords which are repugnant to the said 
presumption or cannot be regarded as dis- 
placing or modifying the same must be hold 
to be void. In I.L. R. (1940) ALL. 416'® it was 
held that where the will of a Hindu gave a 
full and absolute estate to his wife, with a gift 
over in favour of his daughter of full owner¬ 
ship of any part of the property that might 
remain at the wife’s death, the gift over in 
favour of the daughter was void. This is in 
accordance with the other authorities relied 
on by the appellant. 

It is difficult for me to give in this case a 
greater emphasis on a Hindu testator’s desire 
that his estate should remain in the hands of 
his own relations than to the intention clearly 
expressed by him in the operative clauses of 
his will which, in ray opinion, must be regard- 
ed as the dominant intention, viz., to confer 
an absolute right to property on his wife. As 
remarked in. 36 Bom. L. R. 399,'* in each case 
the Court must ascertain the dominant inten- 
tion of the testator, reading the will as a whole, 
in order to see what is the vocabulary of the 
testator and how he expresses himself with re¬ 
gard to other matters. The language in cl. (2) 
is less emphatic than in para. 5 where he speaks 
of bis wife’s “full and absolute” right at two 
places. As I have pointed out, the first passage 
in cl. (2) “my wife, Bai Kevli, should use and 
enjoy the above-mentioned house during her 
life” is not incompatible with that right. The 
next passage “after her death my wife Kevli 
may give that house to any one of the three 
sons of my brother Sakarchand” is not man¬ 
datory in form but appears to be nothing more 
than the expression of a pious hope. The last 
passage, 

“If my wife has not given that house to any one 
of the sons of ray brother the n after my wife Bai 

13 . (’40) 27 A.I.R. 1940 All. 311 : I.L.R. (1940) AU. 
416 : 189 I C. 600, Matru Mai v. Mehri Kunwar. 

14 . (’34) 21 A. I. R. 1934 P.C. 72:.9 Look. 349 : 61 
I.A. 145 : 147 I.C. 1133: 36 Bom-L.R. 399, Karaa- 
khya Dat Ram v. Kushal Chand. 
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KevH’s death the throe sons of, my brother should be 
owners thereof in equal shares.” 

is. in my opinion, compatible with the possi- 
bUity that the testator mistakenly thought that 
he could direct the course of devolution after 
his wife’s death, in case she left no directions 
herself. I fail to detect in this clause any in¬ 
tention nullifying the important right he had 
expressly and consciously conferred on his 
wife only a few lines before. In the above view 
which ! have taken, the interpretation of the 
lower appellate Court cannot be upheld, and 
it must be held that the defendant got an ab¬ 
solute estate under the will. Second Appeal 
No. 586 of 1940 will, therefore, be dismissed 
with costs, and Second Appeal No. 585 of i940 
will be allowed with costs throughout, the de¬ 
cree of the lower appellate Court being set 
aside and the decree of the trial Court restored, 
the last sentence therein being deleted. 

G N- Order accordingly. 

A. I. R. (32) 194S Bombay 183 

N. J. Wadia and Sen JJ. 

Vitkal Tukaram and others—Accused 

Applicants 

v. 

Emperor, 

Criminal Revn. Appln. No. 265 of 1944, Decided on 
3rd August 1944 from order passed by Addl. Sess. 
Judge, Tbana. 

(a) Criminal P. C. (1898), S. 403—Court—Jury 
ia excluded. 

« 

The language in the Criminal Procedure Code does 
not warrant the inference that the jury is a constituent 
element of the Court. Hence the word "Court” in 
8. 403 shonld be construed to exclude the jury. 

[P 185 C 1,2} 

(b) Criminal P. C. (1898), S. 403 — Trial by 
jury by excess number of jurors — Court does 
not cease to be one of competent jurisdiction — 
Hence subsequent trial of persons who were 
acquitted or convicted, but acquittal or convic* 
tion not set aside, held barred by S. 403. 

Under an erroneous view that the Enhancement 
of Penalties Ordinance, 1942, applied to Kolaba Dis- 
triot, from which the case came, the Judge empa¬ 
nelled a jury of nine persons under S 274, Criminal 
P. C., as the Ordinance made the offence under 
8. 436 punishable with death. Six of the accused 
were convicted and three acquitted. Five out of the 
six convicted accused appealed. There was also no 
appeal against the acquittal. The High Court set 
aside the convictions of the appellants on the ground 
that the trial was held by a Court not competent to 
hold it and the trial was a nullity. A fre^ prose¬ 
cution was thereupon started against all accused. 
Persons acquitted and the convicted non-appealing 
accused contended that S. 403 was a bar: 

Held that tl^ Court which tried the earlier case 
had jansdiction to try it, and that what happened 
after the said trial had commenced was that a wrong 
number of jurors were empanelled. That Court was 
DO doubt guilty of a serious irregularity which may 
be said, in somewhat loose phraseology, to have 
resnlted in a trial which was void or was a nullity. 
Section 403 therefore applied to the facts of this case] 
the applicants having once been tried by a Court of 
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competent jurisdiction, three of them having been 

acquitted and one convicted, and that the acquittal 

and the convictions still remaining in force. 

P „ _ . ^ [P186C2;1>187C 1] 

D for Aocased-Applicants. 

B. G. Rao, Government Pleader —for tho Crovvo, 

Sen J. — The applicants were tried along 
with certain other accused for certain offences 
including an offence under S. 436, Penal Code, 
I860, i. e., arson, in the Court of the Additional 
Sessions Judge, Thana, the trial being by jury. 
Under an erroneous view that the Enhance- 
ment of Penalties Ordinance, 1942, applied to 
Kolaba District, from which tho case came, 
the Judge empanelled a jury of nine persons 
under S. 274, Criminal P. C., 1898, as tho 
Ordinance made the offence under S. 436 
punishable with death. Six of tho accused 
were convicted and three acquitted. The ac- 
quitted persons are tho present petitioners 1 , 
2 and 3 and petitioner 4 is one of those con- 
victed. Five out of the six convicted accused 
appealed, the one who did not appeal being 
petitioner 4. There was also no appeal against 
the acquittal, of the present petitioners 1 , 2 
and 3. This Court found that the Enhance¬ 
ment of Penalties Ordinance had not been 
made applicable to Kolaba district and that, 
therefore, the jury should have consisted of 
five and not nine persons. Section 274 ( 2 ) 
provides that in trials by-jury before the Court 
of Session the jury shall consist of such 
uneven number, not being less than five or 
more than nine, as the Provincial Government 
may direct; and the Provincial Government 
by a notification dated 24th January 1989, had 
directed that the jury for the trial before the 
Court of Session in the Kolaba district of 
offences punishable with transportation for 
life or imprisonment for ten years should 
consist of five persons. As the trial had taken 
place before a jury in excess of the legal 
number, it was held that the trial was “neces¬ 
sarily a nullity.” In support of that pro¬ 
position the Court relied on 26 ALL. 211.' 
Accordingly the appellants’ conviction was set 
aside and they were ordered to be released, 
and Government were left to take such fur¬ 
ther action in the way of a new trial or 
otherwise as they might think fit. As to those 
of the accused who were not before the Court 
in that appeal, Beaumont C. J. remarked 
(p. 903 of 45 BOm. L. R.) : 

"The accused who have been acquitted of any 
offence ace not before the Court, and are not inte- 
rested in the validity of the conviction of their 
co-accused. If they are prosecuted again, they may 
desire to rely upon S. 403, Criminal P. C. No doubt 
Buch a contention may be difficult to reconcile with 
the judgment which we are giving to-day, but at the 
same time persons who are not before us are not, of 
course, technically bound by our judgment. All we 

1. (’04) 26 AD. 211, Emperor v. George Booth. 
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do is to set aside the conviction o£ tbe appellants on 
the ground that the trial was held by a Court not 
competent to hold it.” 

Thereafter Government passed orders that all 
the accused, including the present applicants, 
should be tried by the Court of Session at 
Thana. An application was made on behalf 
of the present applicants to the Sessions Court 
under s. 403, Criminal P. C., contending that 
nnle^ the acquittal of three of them and the 
conviction of the fourth applicant were set 
aside by the High Court they could not again 
be tried. There is no question that the present 
trial is in respect of the same offence as was 
the subject-matter of the earlier trial. The 
learned Sessions Judge took the view that the 
earlier trial was by a Court without jurisdic- 
tion and that the proceedings thereof were, 
therefore, void. He relied for this proposition 
on 8 Bom. 307,^ 53 Bom. 69,^ and the remarks 
of Beaumont C. J. in 45 Bom. L. R. 902,* that 
the earlier trial having been by a jui’y in 
excess of the legal number, it was necessarily 
a nullity. Accordingly, he came to the con¬ 
clusion that the Court before which the earlier 
trial had taken place not having been properly 
constituted, that is, not having been of com- 
petent jurisdiction within the meaning of 
S. 403, Criminal P. C., there was no bar to the 
l^resent trial under that section. 

Mr. Gajeudragadkar who appeared on be¬ 
half of the appellants in the case reported in 
45 Bom. L. E. 902* now apj^ears on behalf of 
the applicants. He contends that though it 
was held that the earlier trial was “necessarily 
a nullity” that cannot mean that it was a 
nullity in the sense that the Court had ab 
initio no jurisdiction to try the case; and he 
has sought to distinguish this case from 8 
Bom. 307^ and 53 Bom. 69^ on the ground that 
in those cases, on which the learned Sessions 
Judge hM relied, there was ab initio want of 
jurisdiction in the Courts concerned and that, 
therefore, in those cases it was prox)er to hold 
that there was no bar under s. 403. With 
regard to the present case his contention is 
that in the earlier trial the Court did have 
jurisdiction and that what happened was the 
proceedings were seriously vitiated by the 
error committed by the presiding Judge in 
empanelling a jury of nine pereons. The pro- 
ceedings, according to him, were, therefore, 
not void in the sense in which that expression 
has been used in S. 530, Criminal P. C., but 
the irregularity committed was so serious that 
an appellate Court was bound to set aside the 

2. (’84) 8 Bom. 307, Queen-Empress v. Husein 
Gaibu. 

3. (’28) 15 A. I. R. 1928 Bom. .530 : 53 Bom. 69 : 
113 I. C. 70, Sbankar Talsiram v. Kandlik Anyaba. 

4. (’44) 31 A. I. R. 1944 Bom. 17 : 210 I. C. 392 : 
45 Bom. L. R. 902, Emperor v. Pandu Kusha. 
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conviction. He, therefore, contends that it 
should be held that the present trial of the 
applicants is barred under S. 403, the Court 
before which the earlier trial was conducted 
having been of competent jurisdiction. Sub- 
section (l) of s. 403 reads thus: 

“A person who has once been tried by a Court of 
competent jurisdiction for an offence and convicted 
or acquitted of such offence shall, while such convic¬ 
tion or acquittal remains in force, not be liable to be 
tried again for the same offence, nor on the same 
facts for any other offence for which a different 
charge from the one made against him might have 
been made under S. 236, or for which he might have 
been convicted under S. 237.” 

The first question that arises is, what is meant 
by the expression “Court.” The learned Ses¬ 
sions Judge appears to have thought that the 
Court which tried the earlier case was not 
properly constituted, having apparently taken 
the view that the Court includes the jury. 
This indeed is the contention which has been 
pressed before us by the learned Government 
Pleader. In support of this contention he has 
relied on 26 ALL. 211,^ 25 Bom. C94® and A.I.R. 
1940 Nag. 17.® In 26 ALL. 211,^ the Local 
Government had by notification under S. 274, 
Criminal P. C., directed that in trials by jury 
before a Court of Session the jury should 
consist of five, and it was held that a trial 
under S. 451 of the Code with a jury consist¬ 
ing of seven persons was held before a tribunal 
not properly constituted. 25 Bom. 694® was a 
case in which the trial being with the aid of 
assessoi-s and one of the assessors being ill, the 
trial commenced and ended with only one 
assessor, and it was held that the Court of 
Session bad not been properly constituted and 
that there had been no legal trial. In A.I.R. 
1940 Nag. 17® there was a reference under 
S. 307 and in the order of reference Niyogi 
and Bose JJ. pointed out that the jury are 
invested with a special status and given sj^ecial 
powers, and that the ultimate responsibility 
for all decisions within their sphere is meant 
to be theirs and theirs alone, and further that 
if the Judge disagrees, then his hands are very 
considerably tied. The question, however, that 
arose was whether the powers of the High 
Court on a. reference under S. 307 are as ex¬ 
tensive as its powers in an appeal from ac- 
quittal or a conviction when the trial is by 
jury or whether the High Court’s powers are 
wider so that it can come to a conclusion 
different from the verdict of the jury on facts. 

In S. 307 the word used is “Judge” and not 
the Court. It is clear, therefore, that the 
precise question we are now concerned with 
did not arise in that case. The learned Gov- 

5. (*01) 25 Bom. 694, King-Emperor v. Jayram. 

6. (’40) 27 A.I.B. 1940 Nag. 17 : I.L.R. (1940) Nag. 

394 : 186 I. C. 402 (F.B.), Dattatraya Sadashiv v- 
Emperor. 
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emment Pleader has further relied on the 
woMing of s. 26S ; “All trials before a Court 
of Se^on shall be either by jury, or with the 
aid of assessors,” and he has contended that 
where the trial is by jury, it is the jury which 
really try the case, or at least the Judge and 
the jury functioning together. Keference may 
also be made to the language used in the 
proviso to S. 272. “The same jury may try, or 
the same assessors may aid in the trial of,’ as 
many accused persons. . If the Court con¬ 
sists of the Judge and the jury together, it 
must be held that in this case the Court which 
tried the earlier case was not properly cons, 
tituted. The expression “Court of Justice” is 
defined in s. 20, Penal Code, as a Judge w'bo 
is empowered by law to act judicially alone, 
or a body of Judges which is empowered by 
law to act judicially as a body, when such 
Judge or body of Judges is acting judicially. 
There is no reference in this section to any 
jury. The pacts of the Code of Criminal Pro¬ 
cedure which are concerned with trials by 
jury, namely ss. 267 to 283 and Ss. 286 to 308, 
contain several references to the Court and 
the jury. On a reading of those sections, it 
appears to us. clear that the intention of the 
Legislature was to draw a distinction between 
the Court and the jury, the distinction ap¬ 
pearing most marked inter alia in Ss. 280, 293 
and 303. Sub-section (2) of S. 280 lays down that 
the foreman shall preside in the debates of the 
jury, deliver the verdict of the juiy, and ask 
any information from the Court that is re¬ 
quired by the jury or any of the jurors. Sec¬ 
tion 293 relates to the viewing by the jury or 
assessors of the place in which the offence 
charged is alleged to have been committed 
and it says that whenever the Court thinks 
that the jury or assessors should view the 
place in which the offence charged is alleged 
to have been committed, or any other place 
in which any other transaction material to 
the trial is alleged to have occurred, the Court 
shall make an order to that effect, and the 
jury or assessors shall be conducted in a body, 
under the care of an officer of the Court, to 
such place which shall be shown to them by a 
person appointed by the Court. Under S. 303 
i^eas otherwise ordered by the Court, the jury 
flh^ return a verdict on all the charges on 
^ j ^used is tried, and the Judge may 

ask them such questions as are necessary to 
ascertain what their verdict is. 

pe ^ of the word “Court” in the first 
part of the section is clearly intended to ex- 
dude the jury. Reference in this connexion 
may also usefully be made to Ss. 271, 272,276 
278 and 279. It seems to us, therefore, that the 
language in the Criminal Procedure Code does 
not warrant the inference that the jury is a 
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constituent element of the Court. It is also to 
^ observed that before the stage is reached 
when the Court proceeds to choose the iurv 
under S 276, when the Court is ready to com¬ 
mence the trial and the accused has apiieared 
or has been brought before it, the charge is to 
be read out in Court and explained to him 
and be is to be asked whether he is guilty of 
the offence charged or claims to be tried If 
the accused pleads guilty, the plea must be 
lecorded and he must be convicted thereon 
(s. 271). If, however, the accused refuses to, 
or does not plead or if he claims to be tried 
the Court then proceeds to choose jurors or 
assessoi-s under the provisions of the Code 
(S. 272). This procedure was complied with in 
the trial of the applicants. It seems hardly 
possible to say that when the accused were 
questioned under s. 271 or when their pleas 
were recorded, the Court had no jurisdiction 
to do so. The Court thus had become seized 
of the case at a stage earlier than that at 
which the jury were to be chosen; and if the 
Court had obtained jurisdiction at such earlier 
stage, It seems to us difficult to say that on 
account of some error, however serious, com. 
mitted by the presiding Judge in the choosing 
of the jury the Court ceased to be a Court of 
comijetent juristliction for the offence which 
was being tried. In 24 Mad. C 4 l' five persons 
were charged before a Sessions Judge, sittin^r 
with assessors, with having committed dacoity 
with murder, under s. 896. Penal Code, and a 
sixth with abetting them. The abettor was ac- 
quitted. He was, however, subsequently charged 
before the Sessions Judge, sitting with a jury 
with receiving stolen property knowing that 
it had been obtained by dacoity, under S. 412, 
Penal Code. The jury returned a verdict of 
guilty, and the accused was convicted and 
sentenced. The facts on which the accused 
was convicted of receiving stolen property 
were the same as those upon which he liad 
been acquitted of abetment of dacoity with 
murder, the dacoity by which the stolen pro- 
jjerty alleged to have been received being the 
same as that which had formed the subject of 
the previous charge. It was contended that 
the Court had jxiwer to try the accused a 
second time under sub.s. (4) of s. 403, Cri. 
minal P. C., inasmuch as a charge of receiving- 
stolen property must be tried by a jury; and 
that in consequence the Court by which the 
accused had first been tried was not a Court 
competent to try the present ease. It was held 
that the conviction was bad as the Court of 
Session was corai>etent to try the offence of 
receiving stolen property, and that the charge 
of re ceiving stolen property not being a charge 

7. (’01) 24 Mad. 641, King-Emperor v. Krishna 
Ajyar. 
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triable with the aid of assessors, it wa3 open 
to the Judge to empanel a jury to try it. It 
was also remarked that even if the Judge had 
proceeded to try the case with the aid of as¬ 
sessors before the Court had recorded its 
finding, the trial would not have been invalid 
on that ground only, and if the Judge had 
convicted, the conviction could not have been 
imix^ached (s. 53C (2), Criminal P. C.). It is 
clear that in this case the expressions "Court” 
and "Jitlge” were regarded as interchangeable 
terms in the context of S. 403. 

In 45 Bom. L.R. 902^ the expression "nullity” 
has no doubt been used, but it is also clear 
that it was not held that the proceedings were 
entirely void on account of any reason similar 
to the grounds mentioned in S. 530, Criminal 
P. C. All that appears to have been meant 
was that the proceedings were so seriously 
vitiated by the jury being in excess of the 
legal number that the conviction of the appel¬ 
lants could not ixjssibly be sustained. It is 
true that reliance was placed on 26 ALL. 2U,^ 
in which on the facts of that case it was held 
that the tribunal had not been properly cons- 
tituted. The expre^ion "tribunal,” however, 
is not one which is to be found in the Cri¬ 
minal Procedure Code; it was no doubt meant 
to refer to the conjunction of the Judge and 
the jury functioning together, and cannot be 
regarded as a phraseology strictly in con¬ 
formity with the language of the Code. The 
very faot that in 45 Bom. L. R. 902* their 
Lordships went out of their way to make cer¬ 
tain observations with regard to the accused 
persons who were not before them and speci¬ 
fically said that they were not bound by the 
judgment api^ears to show, in our opinion, that 
the expression "nullity” used by them was not 
intended to be taken in all its implications. 
Beaumont C. J. took care, further, to word 
the actual order that was made in these words, 
"All wo do is set aside the conviction of the 
appellants on the ground that the trial was 
held by a Court not competent to bold it.” 
These observations w’ere no doubt obiter, but 
they give an indication, in our opinion, of the 
meaning intended by the use of the expression 
"nullity” in the judgment. 

In our opinion the two cases relied on by 
the learned Sessions Judge do not afford any 
guidance on the point under consideration. In 
the first of these cases, 8 Bom. 307,^ a Second 
Class ^lagistrate had tried the accused under 
S. 417, Penal Code, and acquitted him, and it 
was found on the facts that the off’ence would 
fall under S. 420, Penal Code, and was beyond 
the Second Class Magistrate’s jurisdiction. 
Accordingly, the District Magistrate made a 
refeience recommending that the proceedings 
being illegal be quashed and the accused be 
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put on trial for such offence as he appeared 
to have committed. It was held that the 
Magistrate who had acquitted the accused 
having no jurisdiction, his proceedings were 
simply void under S. 530. Criminal P. C., and 
that there was no reason for the interference 
of the High Court. In 53 Bom. 69^ it was 
found that the trial Court did not have terri¬ 
torial jurisdiction in respect of one of the 
offences of which the accused had been ac¬ 
quitted, the case having again been put up for 
trial for the same offence. It was held that 
there was no bar to the second trial under 
Section 403. 

It will be seen that in both of these cases 
the Court originally trying the accused had 
no jurisdiction ab initio to try him ; and such 
not being the case here, the present case is 
distinguishable from them. Another case in 
which there was no jurisdiction ab initio in 
the first trial Court is I.L.R. (1937) Mad. 664.® 
In that case a Magistrate, who, though em- 
pow’ered by S. 28, Criminal P. C., to try an 
offence under S. 186, Penal Code, was pre¬ 
vented by S. 195, Criminal P. C., from taking 
cognizance of the offence except on the com¬ 
plaint of the public servant concerned or of 
some one to whom he was subordinate. He, 
however, acquitted the accused after framing 
a charge and recording defence evidence, on 
the ground that the requisite complaint had 
not been filed. It was held that the trial, 
charge and judgment of acquittal were all 
void under S. 580, Criminal P. C., and that 
S. 403 (l), Criminal P. C., was no bar to the 
trial of the accused for the same offence on a 
complaint filed by the public servant con¬ 
cerned. In 13 Bom. 502® though a case really 
falling under S. 326, Penal Code, was tried by 
a Second Class Magistrate as a case falling 
under S. 825, it was held that the proceedings 
were not void ab initio in view of the charge 
which the accused had been called upon to 
answer. This case shows that this High Court 
was reluctant to curtail the operation of S. 403 
where it was possible to hold that the Court 
holding the first trial had jurisdiction. 

In the result, therefore, it must be held that 
in this case the Court which tried the earlier 
case had jurisdiction to try it, and that what 
happened after the said trial had commenced 
was that a wrong number of jurors were em¬ 
panelled. That Court was no doubt guilty of 
a serious irregularity which may be said, in 
somewhat loose phraseology, to have resulted 
in a trial which was void or was a nullity. 
That being our view, we must bold that S. 403 

8. (’37) 24 A.I.R. 1937 Mad. 301 : I.L.R. (1937) 

Mad. 664 : 167 I. C. 571 (F.B.), In re Mntha 

Moopan. „ , 

9. (’89) 13 Bom. 502, Qaeen-Empress v. Irondya. 


1945 


Gondal State v. Govindram Seksaria 


applies to tho facts of this case, that the ap¬ 
plicants have once been tried by a Court of 
^mpetent jurisdiction, three of them having 
ton acquitted and one convicted, and that 
the acquittal and the convictions still remain 
in force. It appears that the fourth applicant 
who was ordered to enter into a bond for good 
behaviour actually entered into such a bond, 
and that bond does not appear to have been 
cancelled or set aside. The rule will, therefore, 
be made absolute and the order of the learned 
Additional Sessions Judge of Thana set aside 
ao far as it concerns the present applicants, 
whose application must be granted, with the 
result that they cannot be tried at the trial 
which will now proceed before the said Judge. 

Rule made absolute. 


Bombay 187 

1937_On 23rd February 1939 plaintiff 2 payine 

oHnlii ^ IT® conveyance in lavour 

off plaintiff 2 direct plaintiff 1 joining as confirm¬ 
ing parly Claim by plaintiifs 1 and 2 to recover 

Co^^^a^t- =ic't!> 


A. I, R. (32) 1945 Bombay 187 

Stone C. J. and Kania J. 

State of Gondal 

V. 

Govindram Seksaria. 

Appeals Nos. 16 and 19 of 1943, Decided on 8th 
November 1943, against judgment of Blagden J., in 
Suit No. 1282 of 1939, D/. 15th January 1943. 

(a) Civil P.C. (1908), S. 86—Suit against Ruling 
Prince—Consent under S. 86 (2) is to be given to 
“specified suit” and not to particular plaintiff. 

The suit was actually hied by plaintiff 1 and plain¬ 
tiff 2 company. In the certificate granted by the 
Crown representative under Section 86 (2), the name 
of plaintiff 1 and the fact that he was the director 
and managing agent of plaintiff 2 company were 
mentioned. It was argued that leave to sue was not 
granted to plaintiff 2 company because plaintiff 1 
was one of the directors and a member of the 
managing agents' firm but the right to sue was in 
the company and one director alone bad no power 
to file the suit. In the petition for the certificate and 
the copy of the plaint actually filed which was at¬ 
tached to the certificate the names of the plaintiffs 
who actually filed the suit were correctly given : 

Held that S. 86 nowhere provided that the con¬ 
sent mentioned therein was to be given to a parti¬ 
cular plaintiff. What S. 86 (2) provided was that 
consent was to be given to ‘‘a specified suit.*’ As the 
Crown representative not only had the precise nature 
of the intended suit before him but also the identity 
of the intended plaintiffs as was clear from the copy 
of the plaint attached to the certificate, the certificate 
complied with the requirements of S. 86 (2) and 
the suit by the plaintiffs was competent. 

[P 189 C 2] 

Property Act (1882), S.55(l)(g) 
and (a)—Defendants 2 and 3 trustees of deben- 
ture trust executed by owner of Mills — Defen¬ 
dant 1 holding all issued debentures—On default 
in payment of debentures on due date trustees 
entering into possession of Mills — Plaintiff 1 
purchasing Mills from defendant 1, paying pur¬ 
chase price on 7th September 1937 and taking 
possession from trustees on 9lh September 1937 
—On 7ih October 1937 Municipality demanding 
from plaintiff 1 arrears of municipal taxes — On 
29th November 1939 plaintiff 1 contracting to 
sell Mills to plaintiff 2 as from 7ih September 


Defendants 2 and 3 were the trustees of a debon 
t^ure trust deed dated 1st October 1926 and executed 
by the C companies. At all material times defen 
dant 1. the Maharaja held all tho issued debentures 
amounting in value to a sum of Rs. 20 00 000 In 
pursuance of the power reserved to them oil the C 
companies making default in the payment of the 
amount of debentures when they became due tho 
trubtees went into possession of the mortgaced pro- 
perties belonging to the C companies; the trustees 

a^d hlTi "" the aforesaid properties 

and bad to exercise that power if requested so to do 

by a majority of the debenture-holders such majority 

n fact being the Maharaja. Plaintiff 1 purcba.sed 

the properties from defendant 1, paid the purchase 

priM on 7th ^ptember 1937 and obtained possession 

trustees defendants 3 and 

October 1937 the 

Bombay Municipality demanded from plaintiff 1 the 
arrears of municipal taxes amounting to Rs. 1.24 092 
due from 1st AprU 1933. On 29th November 1939 plain¬ 
tiff 1 contracted to sell to plaintiff 2. a company 
the properties as from 7th September 1937 the con 

taxes. 

Pla ntifl 2 settl^ the amount of the municipal taxes 
with the municipality at Rs. 78.466-12.0 and paid 
the same to the municipality on 23rd February 1939 
On 25tb March 1939 the trtfstees defendants 2 and 
a executed a registered conveyance in respect of tho 
properties m favour of plaintiff 2 direct, plaintiff 1 
joining m the conveyance as confirming party. 

Xhe properties were transferred to plaintiff 2 subject 
to the payment thereout of all rents, taxes, rates 
dues and duties ‘‘now or hereafter" to become pay. 
able to the Bombay Government and the Munici- 
pahty in respect thereof and it was further stated in 
the de^ that the trustees had not at any time done 
any act whereby the properties transferred were in 
any wise encumbered: 

Held that (1) asthecorrespondencetbrougbouthad 

been betw^n plaintiff 1 and defendant 1 or bis 
Dewan defendant 1 entered into the contract of 
sale on ni3 own behalf and not os agent for the 
trustees. Although he had to procure the concurrence 
of the trustees to the transfer of the-proiierty as con¬ 
veying parties defendant 1 was himself contracting 
to seU : (1916) 2 A. C. 599 and (1920) 1 Ch. 233; 
Eel. on. 192 q ij 

(^ Per Stone C. J .—Theplaintiffscould not reiyon 
S* 55 (1) (a) since the most rudimentary investiga- 
tion would have discovered the arrears of taxes. 

[P 192 C 23 

(3) Per Stone C. J. — As the contract was no 
longer executory, having been completed by convey, 
ance, and no question of fraud or misrepresentation 
arising, the purchasers would have no other rights 
than to rely on the covenants for title. [P 192 C 1] 

(4) Per Kania J —There was no contract between 
plaintiff 1 and defendants 2 and 3. Even in thecon- 
veyaoce plaintiff 1 was only a confirming party and 
was not a seller. He had become a confirming party by 
virtue of his contract with defendant 1. Tho trans¬ 
action of sale, according to the conveyance was by 
defendants 2 and 3 to plaintiff 2. Therefore plain¬ 
tiff 1 could have no claim based on contract or con¬ 
veyance against defendants 2 and 3. [P 196 C 1) 
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(5) Per Stone C. J. — “Tbe original contract was 
not the date of the sale” within S. 55 (1) (g) and 
therefore that section could not apply to it. So far 
as plaintiff 2 was concerned, there was a contract 
to the contrary within the meaning of S. 55 to be 
found in the conveyance itself since the properties 
were transferred to plaintiff 2 subject to the pay¬ 
ment thereout of all rents, taxes, rates, dues and 
duties "now or here after" to become payable to the 
Government of Bombay and the Municipality in 
respect thereof. [P 192 C 2] 

Per Kania J .—There being no contract between 
plaintiff 2 and defendant 1 there could arise no 
rights under S. 55 (1) (g) in favour of plaintiff 2 nor 
could plaintiff 2 have any claim against defendants 2 
and 3 under S. 55 11) (g). On the date of conveyance 
defendants 2 and 3 were not liable to pay any arre¬ 
ars of municipal taxes, as they had already been 
paid. Therefore, the covenant given in the convey¬ 
ance did not cover the payment. On the footing, 
that S. 55 (1) (g) applied to the seller and purchaser 
named in the conveyance also plaintiff 2 had no 
claim against defendants 2 and 3 becj\use no arrears 
existed on the date of conveyance. [P 195 C 2; 

P 196 C 1] 

(6) As plaintiff 1 with whom defendant 1 con¬ 
tracted had not paid anything in respect of arrears 
of taxes nor had he suffered any damages in respect 
of it he had no right to recover against defendant 1. 

[P 192 C 2] 

l7) The rights of pl!\intirt2 at their highestwerean 
action for damages against plaintiff 1 or for rescis- 
sion of the contract of 29th November 1937 and a 
claim for repayment of the purchase price. 

[P 193 C 1] 

(8) The trustees defendants 2 and 3 could not be 

made liable under the covenant against encumbrance 
in the conveyance because before the date of the con¬ 
veyance plaintiff 2 had paid off the arrears of taxes 
and no arrears or charge existed on the material 
date. [P 193 C 1} 

(9) Per Stone C. J _There was no evidence that 

plaintiff 2 was in possession on 23rd February 1939; 
and the law of India did not recognise equitable 
estates, so that plaintiff 2 had on the material date 
no equitable or other right in the property and there¬ 
fore could not be said to have been interested in 
making the payment within S. 69, Contract Act. 

[P 192 C 2; P 193 C 1] 

Pet Kania J. — The contract between plaintiff 2 
and plaintiff 1 dated 29th November 1937, could not 
operate as an assignment of the outstanding con¬ 
tract between plaintiff 1 and defendant 1 in favour 
of plaintiff 2 even though in that contract it was 
mejitioned that the conveyance will be taken direct 
in favour of plaintiff 2. Having regard to the fact 
that in India a contract of sale itself did not cr|ate 
an interest in the immovable property agreed to be 
sold, the result of the transaction was that plain, 
tiff 2 had only a personal contract with plaintiff 1 
to purchase the property, and as there was no evi¬ 
dence that plaintiff 2 was in possession on 23rd 
February 1939 he could not be said to have been 
interest^ in making the payment. As plaintiff 2 did 
not enter into possession until the conveyance was 
executed their right was only on the contract which 
they bad entered into with plaintiff 1 and their 
remedy must be limited to that contract. They had 
no right to intervene in the transaction of the other 
parties, and if they chose to make the payment 
without the request of any of the defendants, the 
payment must be considered a voluntary paymrat 
and in the absence of express or implied obligation 
in the transaction on the part of any of the defen- 
dants to repay the amount plaintiff 2 had no right 


to recover the same: 2 I. A. 131 (P.C.), Bel. on. 

[P 196 C 2; P 197 C 2] 

(10) Therefore the plaintiff could recover the 
arrears of municipal taxes neither from defendant 1 
nor from the trustees defendants 2 and 3. 

(c) Civil P. C. (1908), S. 86—Certificate under, 
by Crown Representative — Validity of—Certi¬ 
ficate when not binding on Court (Per Kania J.)• 

Section 86 requires the fulfilment of one or other 
of the three conditions specified therein to the satis¬ 
faction of the Crown Representative. That is not a 
matter to be established in Court. If the Crown 
Representative is satisfied about the existence of one 
of the conditions and grants a certificate on that 
footing it could not be disputed in Court that the 
condition did not exist. Unless on the face of the 
certificate it appeared that the Crown Representative 
did not appear to be satisfied about the existence of 
one of the conditions, the certificate would be bind¬ 
ing on the Court. CP 193 C 2; P 194 C IJ 

(d) Transfer of Property Act (1882), S. 55 (1) 
(g) — Words “seller” and “buyer” in S. 55 — 
Scope of—Obligation of seller under S. 55 (1) (g) 
_Nature of (Per Kania J.). 

The words “seller" and “buyer" in S. 55 are not 
limited to the actual parties to the conveyance. They 
are appropriate only in respect of persons who have 
agreed to sell or buy and not conveyed the property. 
Section 55 (1) (g) is an implied term, unless it is 
negatived by the terms of the contract between the 
parties. It only provides that when a property is 
agreed to be sold, the seller shall be bound to pay 
all public charges and all incumbrances up to the 
date of sale. That liability exists before completion 
and continues thereafter whether the existence of 
such charges or incumbrances is discovered before or 
after completion. The obligation, unless there is a 
contract to the contrary is absolute: (’22) 9 A.I.R* 
1922 P. C. 176 and (’28) 15 A.I.R. 1928 P. C. 98, 
Bel on. [P 195 Cl] 


(e) Practice — Pleadings—Issues—Contention 
put forth in plaint against all three defendants 
that plaintiff was interested in ntaking payment 
which defendants were bound to make — Issue 
disputing plaintiff's interest in making payment 
raised on behalf of defendant 1 and written state¬ 
ments of all defendants severally raising con¬ 
tention that plaintiff was not interested in making 
payment — Omission to raise specific issue by 
defendants 2 and 3 held technical (Per Kania /'• 

The plaintiff in his plaint put forth a contention 
against all the'three defendants without distinguish¬ 
ing between them that be was interested in making 
certain payment which the defendants were bound 
to make. An issue disputing the interest of 
tiff 2 in making the payment was raised on 
of defendant 1, and the written statements of tlje 
defendants severally raised the contention that t e 
plaintiff was not interested in making the paymen 

Beld that the omission to raise a specific issue by 
defendants 2 and 3 on the point was a 
omission. Unless because of the omission to raise 
issue counsel for the plaintiff had considered i 
unnecessary to lead any evidence in the trial ’ 
or was misled in any manner, the omission w^ o y 
technical. CP ^ 


(f) Contract Act (1872), S. 69 - Applicability 
er Kania J.). 

Under S. 69 the party making the 
.ve a contract to pay. or 

contingent—in the property. The party s inte 
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in making the payment must be on the date of pay- fnr (he. 4 . 

inent. fP 197 C IJ as the certificate of con- 

Sir J«mshedji Kanga, B. J. besai a,ui ““* of » Suit by Govindram 

K. H. Bhagxcati — for Defendant 1 . oeksaria jfnd the director and managing agent 

M. C. Sefrtli'fld nnd V. F. Tara^^reicalla — company, no valid consent to the action 

for Plaintiffs 1 and 2. 85 constituted by the iX3rsonal plaintiff and 

K. M. Munshi and M. Laud ~ the plaintiff company has been given and 

for Defendants 2 and 3. accoi-dingly this Court has no jurisdiction. In 
Stone C. J. —This is an appeal by defen- niy judgment, there is no substance in this 
dant 1 against the judgment of Blagden J. contention. In the fii-st place, the certificate 
datedlbthJanuaryl943,wherebyitwa3ordered of consent has, as I have mentioned, a copy 
that defendant 1 should pay to the plaintiffs of the then intended plaint annexed, in which 
upwards of Rs. 77,000. There is also a cross-, the parties are correctly described. Further, 
appeal by the plaintiff's against defendants 2 ^'hen the petition is examined on whicli the 

and 3, who are trustees and against whom the consent w'as given, it discloses who the peti- 

learned Judge dismissed the action. An objec- tionei-s are and also that it is the petitionei-s 

tion as to the jurisdiction of this High Court who are to be the plaintiffs, namely, Govind^ 

to try this action was taken in the Court below, Seksaria and the Seksaria Cotton Jfills, 

and has been raised by Sir Jamshedji Kanga Limited : see para. 25 of the petition which 
in this Court also. It arises in this way. Defen. is as follows : 


dant 1 is His Highness the Maharaja of Gondal, 
and under S. 86, Civil P. C., 1908, it is not 
competent to sue the Ruling Chief of an Indian 
State in this Court, unless the consent of the 
Crown Representative has been first obtained. 
Sub-section (l) of S. 86 is as follows: 

“Any such Prince or Chief, and any ambassador 
or envoy of a foreign State, may, in the case of the 
Ruling Chief of an Indian State with the consent of 
the Crown Representative, certified by the signature 
of the Political Secretary, and in any other case with 
the consent of the Central Government, certified by 
the signature of a Secretary to that Government, 
but not without such consent, be sued in any com. 
petent Court.” 

Sub-section (2) provides that such consent 
may be given in respect to a specified suit or 
to several specified suits, or with respect to all 
suits of any specified class or classes, and may 
specify, in the case of any suit or class of 
suits, the Court in which the Prince may be 
sued. The certificate of consent obtained in 
this case is in this form: 

“Consent of the Crown Representative. 

CERTIFICATE. 

This is to certify that in accordance with the 
provisions of S. 86 of the Code of Civil Procedure 
1908 (Act V of 1908) the Crown Representative 
consents to a suit being instituted in the High Court 
of Judicature at Bombay, by Mr. Govindram Sek¬ 
saria and the Director and Managing Agent of 
Seksaria Cotton Mills Limited of Bomtey, against 
His Highness the Maharaja of Gondal, in respect of 
the matters specified in the copy of the plaint at¬ 
tached hereto. 

(Sd.) C. Latimer 

Political Secretary. 

Simla, 

July 28, 1989.” 

The intended plaint is attached to the certifi¬ 
cate, being in the precise form, except for the 
number of the suit, in which the plaint was 
ultimately sworn to. As appears from it, there 
are in fact two plaintiffs, Govindram Seksaria 
and the Seksaria Cotton Mills, Limited,: but 
it has been submitted by Sir Jamshedji Kanga 


“That your petitioners desire to file a suit against 
inter alia the said Maharaja for recovery of the said 
amount in the High Court of Judicature at Bombay. 

From this it is clear that the Crown Eepre. 
sentative not only had the precise nature of 
the intended suit before him but also the 
identity of the intended plaintiffs. Section 86 
nowhere provides that the consent is to be 
given to a particular plaintiff. What sub-s. (2) 
provides is that consent is to be given to “a 
specified suit.” In my judgment, the learned 
Judge in the Court below was right in holding 
that the requisite consent under the section 
bad been given. Turning to the main issues 
between the parties. The dispute arises out of 
a contract for sale of two cotton mills together 
with their plant and machinery, and concerns 
a substantial sum in respect of arrears of 
municipal taxes due at the date of the contract 
in respect of the property sold. The facts are 
as follows : Defendants 2 and 3 are the trustees 
of a debenture trust deed dated 1st October 
1926, and executed by Currimbhoy Mills Co., 
Ltd. At all material times defendant 1 the 
Maharaja, held all the issued debentures 
amounting in value to a sum of Rs. 20 , 00 , 000 . 
The company having made default, the trustees 
on 1st October 1933, took possession of the pro- 
perties comprised in the security. On 2nd 
March 1934, the company was ordered to be 
wound up compulsorily, but the liquidator 
never attempted to interfere with the posses, 
sion of the trustees. In the events which had 
happened, the trustees had power to sell, and 
by cl. 7 of the trust deed they had to exercise 
that power, if requested so to do by a majority 
of the debenture-holders; such majority being 
.in fact the Maharaja. This clause is important 
in view of what happened. On 24th July 1937 , 
the trustees being still in possession, the 
solicitors to plaintiff 1 wrote to the Maharaja 
a letter which commenced as follows : 
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“Our client is informed that you are the mortgagee 
in possession of the freehold land admeasuringabout 
34,850 sq. yards the buildings, machineij and plant 
of the Mills, known ns The Currimbboy Mill and 
Mahomedbhoy Mill belonging to the Currimbboy 
Mills Co.. Ltd., (in Liqu.) being the holder of all the 
first mortgage debentures issvied by the said com¬ 
pany. 

Our client is further informed that as such mort¬ 
gagee in pos-ession you are willing to sell the said 
land, buildings, machinery and plant.” 

The letter proceeds to offer a price. Sub- 

paragraph (2) provides : "You are to make 

out a marketable title to the said premises.” 

And sub-para. (3) is as follows : 

“All rents, rates, taxes and outgoings ate to be 
apportioned between you and our client as on the 
dale of completion oi possession as aforesaid.*’ 

That letter was replied to on 5th August 1937, 
by the Dewan, Gondal State, as follows : 

"At present the Stale is desirous to dispose of the 
Mills at price of Rs. 12,50,000 net as per terms and 
conditions detailed below. 

1, The trustees for the sole debenture holder agree 
to transfer to the purchaser all the property and 
machinery lying in the same condition at present 
and generally described as block account of the 
Company and which is taken over by the trustees 
and given possession on their behalf to Messrs. W.H. 
Brady 6i Co., Ltd. 

2. The purchaser will be required to pay the full 
amount of sale on giving delivery of possession of the 
mills and he will be considered owner for all practical 
purposes and may deal with the properly in the best 
way suited to him. The trustees will endeavour to 
transfer the proi)erty as early as possible. 

“3. The trustees will not pay any brokerage to 
any party. 

“4 Any legal expenses in connection with the 
sale will bo required to be borne by the purchaser. 

“This offer should not be considered firm as the 
market is rapidly rising day by day unless it is ac¬ 
cepted by the State us a result of an offer in writing 
from you with a cheque for 10 per cent, deposit.” 

"Your cheque No. H. T. 340535 dated 24tb July 
1937 on the Central Bank of India, Ltd., for Rupees 
1,20,000 is returned herewith.’* 

Thereafter upwards of three weeks elapsed, 
and then plaintiff 1 himself in a letter ad¬ 
dressed to the Maharaja personally and dated 
Ist September 1937, wrote as follows: 

"With reference to our cheque No. H. T. 340590 
dated 27th ultimo which was handed over to Mr. 
Asar on the same day, we are told by him that he 
had made inquiries into the matter and that if we 
accept the price of the above Mills of Rs. 12,50,000 
and also the following four terms given to us by him, 
the business would be possible. 

“1. The trustees for the sole debenture holder 
agree to transfer to the purchaser all the properties 
and machinery lying in the same condition at pre¬ 
sent and generally described as block account of the 
company and which is taken over by the trustees 
and given possession on their behalf to Messrs. 
W. H. Brady & Co., Ltd., and which is mentioned 
in the printed list of Mesara. W. H. Brady & Ox, 
Ltd., including all machinery in the Millscompound. 

"2. The purchaser will be required to pay the full 
amount of sale on giving delivery of possciaion of 
the mills and he will be considered sole owner for all 
practical purposes and may deal with the property 
in the best way suited to him. The trustees most 
endeavour to transfer the properties to the purchaser 
or in the name of his nominees as early as possible. 


”3. The trustees will not pay any brokerage to 
any party. 

"4. Any legal expenses in connection with the 
sale will be required to be borne by the purchaser. 

“5. We hereby agree to accept the above four 
conditions and the price of Rs. 12,50,000 and re¬ 
quest Your Highness to accept our offer till 8th Sep¬ 
tember 1937, and thus lay us under your obligation.” 

It is to be noted that in submitting this 
offer plaintiff 1 recognises that it is the 
trustees who are to make the transfer, and 
that the requirement as to making out a 
marketable title and also as to the apportion¬ 
ment of rent, rates and taxes is omitted as 
also the stipulation about the price being 
"net.” The Dewan replied to this letter by a 
telegram dated 4th September 1937, in the 
following form: 

“Your letter Ist September very likely State may 
accept your offer. Are you prepared to pay full 
amount of Rs. 12,50,000 on Monday in National 
Bank of India in His Highness account and arrange 
with bank to send us telegram to the effect that 
cheque is realised and money credited to His High¬ 
ness account. If so Slate may wire Brady Company 
to put you in possession on Monday or Tuesday. 
Deposit cheque will be returned to you. It is under¬ 
stood that all your legal expenses as well as ours will 
be borne by you ns per condition four accepted by 
you and State will transfer to you all machinery in 
printed list of Brady Company lying in mills com¬ 
pound if belonging to some other party cannot be 
included in sale.” 

Thereupon plaintiff 1 replied by telegram as 
follows: 

“Thanks for your telegram fourth. Tour terms 
accepted Monday bank holiday. Depositing Rupees 
twelve lacs fifty thousand with National Bank cre¬ 
diting His Highness account Tuesday positively. It 
is understood that State will transfer to us all lands 
buildings machineries in printed list of Brady Com¬ 
pany. Please confirm.” 

In reply a further telegram from the Dewan 

dated 6bh September 1937 was received: 

“I accept yonr offer. All lands buildings machi¬ 
nery in Brady’s printed list will be transferr^. 
Please pay Rupees twelve lacs fifty thousand in ^ 
Highness account with National Bank on Tuesday 
and send me telegrapbio intimation. National Bank 
also to please send me telegram. When cheque 
cashed money realised and Rupees twelve lacs and 
fifty thousand credited to His Highness account 
Brady will be wired to put you in immediate posses-, 
sion on receipt of intimation from you and National 
Bank.” 

It is conceded by all parties to this action 
that the letters and telegrams which I have 
rettd, or at any rate the letter of ist septe®" 
her and the subsequent telegram, constitute a 

contract: but three different contentions have 

been advanced as to the nature of such con¬ 
tract and the rights and liabilities under it; 
and although a conveyance was eventualiy 
executed by the trustees in favour of plain 
2, the identity of the contracting parties ^ 
said to be still material in the events whiM 
have happened, and having rega^ to S.^ 
T. P. Act. 1882 , and S. 69, Contract Act. 
to which I wiU presently refer. 
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The whole of the purchase price being paid, 
piamtift 1 was let into possession on 9th Sep. 
tember 1937. Letters then passed between the 
Maharaja s representatives and the solicitor 
to plamtiff 1 , the purport of which is that 
plaintiff 1 s sohcitora were endeavouring to 
obtain the title deeds and effect some investi- 
gation of title, whilst the Maharaja’s repre- 
^ntatives took up the attitude that the only 
thing remaining to be done was to execute 
the conveyance. On 7th October 1937, plain, 
tiff 1 received from the Collector of Taxes a 
letter which informed him that municipal 
taxes were in arrear since 1st April 1933. that 
IS to say, since six months before the trustees 
took possession, and that the arrears amoun¬ 
ted to Rs. 1.24,092. This letter stated that the 
property taxes were a first charge on the pro¬ 
perties under S. 212, City of Bombay Munici¬ 
pal Act. 1888. As a result of that startling 
disclosure, a triangular correspondence broke 
out between ^e municipality and the solici¬ 
tors to plaintiff i and the representatives of 
the Maharaja: the only noteworthy feature 
of which is, that the Maharaja’s representa¬ 
tives nowhere deny liability to pay the taxes. 

On 29th November 1937 plaintiff 1 contrac- 
ted to sell the properties to the plaintiff com¬ 
pany being in fact a company formed for the' 
purpose of taking them over. This agreement, 
after reciting that the vendor had contracted 
with the trustees of the debenture-holders for 
the purchase of the mills upon the terms of 
the correspondence annexed thereto and that 
the vt-ndor had paid the purchase price and 
entered into possession on 9th September 1987 , 
goes on to provide that the vendor should sell 
and the company should purchase “with 
effect as on and from 7th' September 1937, the 
” Paragraphs 2 and 3 are as follows: 

2. The company shall without investigation or 
requisition accept such title us the vendor may have 

hereby agreed to be sold. 

‘3. The purchase shall be completed on such date 
&3 may be mutually arranged and thereupon possqs- 
tion oi the premises shall as far as possible be given 
to the company and the vendor shall at the expense 
and cost ot the company take all such steps as may 

r^uisite or expedient /or giving to the company 
the full benefit of the agreement." 

contract also provided by para. 6 that 
f should obtain a direct conveyance 

of the immovable properties from the trustees 
m favour of the company and should join in 
flue conveyance as the confirming party. 

18 be noted that the contract is silent as 
to any arrears of taxes, and one of the diffi¬ 
culties in this appeal is. that in the Court 
below none of the parties adduced any oral 
evidence. It is not known on what date the 
plaintiff company took possession, or even if 
It did 80 befoi-e the execution of the convey¬ 
ance. Mr. Setalvad applied during the course 


of his argument to adduce such evidence 

but this was strenuously objected to by Sir 

Jamshedji Kanga on behalf of the Maharaja 

and we upheld that objection. On the other 

hand, there is no evidence that the plaintiff 

company had any notice or knowledge at the 

date of the contract between plaintiff 1 and 

the plamtiff company of the outstanding 

liability for ta.xes and the consetiuentlal charge 

upon the properties. If such notice had been 

proved, certain consequences might have 
followed. 

The triangular correspondence mentioned 
above continued after the contract between 
the two plaintiffs had been entered into; but 
it does not appear whether Messra. Kanga 
& Co., who seem to have been the solicitors 
for both the plaintifl's, wrote after 29th Nov- 
ember 1937, on behalf of plaintiff i or on be¬ 
half of the plaintiff company. There is no 
change in the tenor of the letters, and neither 
the municipality nor the Maharaja appear to 
have been informed of the contract of 29th 
November 1937. By May 1938, the patience of 
the municipality had become exhausted, and 
they were refusing to connect some water sup. 
plies to the Mills. Eventually on 23rd February 
^ 1939, the plaintiff company paid upwards of 
Es. 78,000, being the amount to which the 
municipality had agreed to reduce the out¬ 
standing claim for taxes. On 28th March 1939 , 
a conveyance was executed by the trustees to 
the plaintiff company, to which plaintiff i was 
the confirming party. That deed was duly 
registered on 28 th March 1989. There is no 
correspondence and no evidence as to what 
happened in the interval between the payment 
of the taxes and the execution of the convey, 
ance. Nor is there any evidence that the 
p aintiff company has made any claim against 

plamtiff 1 or that plaintiff i has suffered any 
damage. 

I will now revert to the three contentions 
as to the nature of the original contract. The 
first contention is raised by Mr. Setalvad on 
Mhalf of the plaintiffs and is that the contract 
is the personal contract of the Maharaja and 
that he was personally liable upon it. The 
s^nd contention is raised by Sir, Jamshedji 
^nga on behalf of the Maharaja, and is, that 
it is the contract of the trustees and that the 
Maharaja was only acting as their agent; and 
the third contention, which is also raised by 
Sir Jamshedji Kanga, is that the Maharaja 
wntracted to procure a sale and that that sale 
having been procured, by a conveyance, by 
the trustees, he is no longer liable. The learned 
Judge in the Court below held in favour of 
this latter contention; but he held further that 
the Maharaja had failed to perform this obliga¬ 
tion and consequently gave judgment against 
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him. It is common ground that the trustees 
held the legal estate and that under cl. (7) of 
the trust deed they could be compelled by the 
Maharaja to exercise their power of sale; but 
looking at the letter of 1st September 1937, and 
the subsequent telegrams it is significant that 
the offer is made to the Maharaja: “We 
request your Highness to accept our offer,’’ 
The telegram in reply to this is: “Very likely 
State may accept your offer,” and asks whe¬ 
ther payment will be made into the Maha¬ 
raja’s bank account. In answer plaintiff’ l 
replies to the Dewan to the Maharaja: “Your 
terms accepted.” and the Dewan replies: “I 
accept your offer.” 

In my judgment, the Maharaja entered 
into this contract on his own behalf, and not 
Us agent for the trustees. The fact that the 
concurrence of the trustees to the transfer of 
the property was necessary appears on the 
face of the contract and, in my judgment, the 
Maharaja could have sued and been sued upon 
the contract: see (191G) 2 A. c. 599^ and (1920) 
1 Ch. 233.^ Although the Maharaja, no doubt 
was to procure the concurrence of the trustees 
as conveying parties, on the true construction 
of this contract it is my opinion that the Maha- 
raja was himself contracting tosell. Apartfrom 
the sections of the Indian Acts to which I will 
refer, the position would be clear, namely, that 
as the contract is no longer executory, having 
|been completed by conveyance, and no ques- 
tion of fraud ‘or misrepresentation arising, 
the purchasers would have no other rights 
than to rely on the covenants for title. I will 
now consider the sections of the Indian Acts 
which have been relied upon. Section 55, T. P. 
Act, 1882 , provides that in the absence 
of a contract to the contrary, the buyer 
and the seller of immovable property respec- 
tively are subject to the liabilities, and have 
the rights, mentioned in the rules next follow, 
ing, or such of them as are applicable to the 
property sold: (l) The seller is bound—(a) to 
disclose to the buyer any material defect in 
the proi^erty or in the seller’s title thereto, 
which the buyer could not with ordinary care 
discover. Sub-paras, (b) and (c) refer to title 
deeds and investigation of title; sub-para. (d) 
to the execution of a proper conveyance; sub- 
para. (e) to the taking of due care of the pro- 
perty and documents between the contract of 
sale and the delivery of the property; sub- 
para, (f) to giving possession to the buyer on 
being required by the buyer; and sub-para, (g) 
is as follows: 

“To pay all public charges and rent accrued due 
in respect of the property up to the date of the sale, 

1. (1916) 2 A. C. 599, Brickies v. Snell. 

2. (1920) 1 Ch. 233, In re Hailes and Hutchinson’s 

Contract. 


the interest on all incumbrances on such property 
due on such date, and except where the pro^rty is 
sold subject to incumbrances, to discharge all incum¬ 
brances on the property then existing.” 

Sub-clause (a) has not been pressed, and 
rightly so, since the most rudimentary in¬ 
vestigation would have discovered the arrears 
of taxes. So far as sub-cl. (g) is concerned, 
the original contract was not “the date of 
the sale.” “Sale” is defined by S. 54, T. P. 
Act, as being “a transfer of ownership in 
exchange for a price paid,” and such trans¬ 
fer in the case of immovable property of the 
value of Rs. 100 and upwards, (which is this 
case), can only be made by a registered in- 
strument. It is not suggested that the original 
contract by the letter of 1st September 1937, 
and the subsequent telegrams was or is a 
registered instrument. Plaintiff l, with whom 
the Maharaja contracted, has not paid any¬ 
thing in respect of the arrears of taxes, nor 
has he suffered any damage in respect thereof. 
The plaintiff company voluntarily paid off 
the arrears of taxes before the transfer to it 
by the conveyance of 25th March 1939. So far 
as the plaintiff company is concerned, there 
is, in my opinion, a contract to the contrary 
within the meaning of S. 55 to be found in the 
conveyance itself, since the Mills are trans¬ 
ferred to the plaintiff company, subject to the 
payment thereout of all rents, taxes, rates, 
dues and duties now or hereafter to become 
payable to the Government of Bombay and 
the municipality in respect thereof. The other 
section is s. 69, Contract Act, 1872, which is as 
follows: 

‘‘A person who is interested in the payment of 
money which another is bound by law to pay, and 
who therefore pays it, is entitled to be reimbursed by 
the other.” 

In order for the plaintiff company to succeed 
under this section two elements must exist. 
First, the plaintiff company must on 23rd 
February 1939, have been interested in the 
payment of the money, and, secondly, the 
person from whom reimbursement is sought 
must have been bound by law to pay it. There 
is no evidence that the plaintiff company was 
in possession on 28rd February 1939; and the 
law of India does not recognise equitable 
estates, so that the plaintiff company had on 
the material date no equitable or other right 
in the property. On and after the date when 
it paid the arrears of taxes, and before the 
execution of the conveyance of 25th March 1939, 
the plaintiff company could not have main¬ 
tain^ any action against either the Maharaja 
or the trustees. The plaintiff-company’s rights 
were against plaintiff l but at the suit of the 
plaintiff-company the Court could not 
decreed specific performance against plaintiff 1» 
because the purchase was not to be completed 
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until such date as should be mutually arranged, 
and no suggestion has been made that there 
Avas any date before conveyance when such a 
mutual arrangement was come to, or that any 
date was fixed by notice or otherwise. In my 
judgment, the rights of the plaintiff-company 
at their high^t were an action for damages 
against plaintiff 1 or for rescission of the con¬ 
tract of 29th November 1987 and a claim for 
!the repa^Tneut of the purchase price. 

In my judgment, the plaintift’-company has 
.failed to establish that at any date before con¬ 
veyance it was interested in the payment of 
the arrears of taxes within the meaning of 
S. 69, Contract Act. If that be so, it liecomes 
unnecessarj" to consider whether any of the 
defendants were in law bound to imy the 
arrears, I cannot see on what grounds the 
Maharaja could have been made liable to pay; 
and the liability of the trustees to pay dei^ends 
on various sections of the Citj' of Bombay 
Municipal Act, 1888, in that gioup of sections 
commencing with S.139 ending with S.219. 
The plaintiff-company would have had to 
establish, in the fii-st instance, that under S. IIG 
the trustees were not only in possession of the 
premises but that the premises were unlet. 
Again, there is no evidence as to this. Whether 
the Mills were being worked, and, if so, by 
whom, or whether they were closed, the only 
light thrown mxm the matter is contained in 
l)ara. 12 of the plaint and the denial in para. 10 
of the written statement of the Maharaja in 
which it is denied that his attorneys represented 
that the Mills had been closed from 1st April 
1933. Lastly, it is said that under the coven¬ 
ants for title in the conveyance of 25th March 
1939, the trustees are liable. The contention is 
based upon the following covenant in the 
conveyance : 

“That they the trustees respectively have not at 
any time heretofore done executed or knowingly 
j-ufiered or been party or privy to any act deed or 
thing whereby they are prevented from granting and 
conveying the said land hereditaments nod premises 
unto and to the purchaser company its successors 
and assigns in manner aforesaid or whereby the said 
land hereditaments and premises or any part thereof 
are is or can be in anywise incumbered.” 

And it is said that as the trustees were in 
possession for the greater part of the period 
in question, they knowingly suffered the arrears 
of taxes to accumulate and the consequential 
charge under s. 212 , City of Bombay Municipal 
Act. In my judgment, this contention also is 
unsound, since prior to the date when the 
conveyance was executed the plaintiff-company 
had voluntarily paid off the arrears, so that on 
the material date no arrears or charge existed. 

No claim has been set out in the plaint or in 
the Court below or in this Court that this is a case 
in which subrogation could arise. Accordingly, 
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the appeal of defendant i must be allowed with 
costs both here and in the Court belou-. Such 
costs must include the amount which defeji- 
dant 1 was ordered to pay in respect of the costs 
of the trustees. The cross-appeal is dismissed 
and the plaintiffs must pay to the trustees 
their costs both here and in the Court below. 

Kania. J. — The relevant facts have been 
stated in the judgment of the learned Chief 
Justice. He has also set out in extenso the corres- 
ixindence which took place between plaintiff i. 
defendant i, the trustee’s solicitors and the 
other parties’ solicitors. With regard to the 
correspondence, it should be noted that Messrs. 
Cragie, Blunt & Caroe started the same by 
saying that they represented the trustees, and 
plaintiff' i made a request to defendant l to 
pay the taxes only by his letter of 8th December 
1938. The first point urged on behalf of the 
appellant in Appeal no. IG is that the certifi¬ 
cate granted by the Crown Representative 
under S. 86, Civil P. C., is not in compliance 
\\ith the section, and no leave having been 
properly granted, the suit should fail. In the 
certificate the name of plaintiff 1 and the fact 
that he is the director and managing agent of 
plaintiff 2 company are mentioned. The 
argument is that leave to sue is not granted 
to plaintiff’ 2. It was contended that plaintiff i 
is one of the directors and a member of the 
managing agents’ firm, but the right to sue is 
in the company and one director alone has no 
power to file the suit. In my opinion, this 
argument overlooks the fact that in S. 86 it is 
not expressly provided that in the certificate 
the names of the persons who are to file the 
suit should be set out. If the intention of the 
Crown Representative has to be gathered, it 
is made clear by the fact that a copy of the 
plaint, which in fact was filed, was annexed 
to the certificate. This technical objection 
must therefore fail. 

It was next argued that in the petition for 
the certificate the petitioners had wrongfully 
alleged that defendant i was holding immove¬ 
able property in Bombay and the suit related 
to such property. It was contended that unless 
one of the three requirements mentioned in the 
section was proved to the satisfaction of the 
Court to exist, even if a certificate was granted 
by the Crown Representative, the Court should 
not consider that leave was properly granted. 

In my opinion, this argument is not sound.r 
The section requires the fulfilment of one or 
other of the three conditions to the satisfaction 
of the Crown Representative. That is not a 
matter to be established in Court. If the Crown 
Representative is satisfied about the existence 
of one of the conditions and grants a certificate 
on that footing, I do not think it could he 
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disputed in Court that the condition did not 
exist. In the course of his judgment the 
learned trial Judge has expressed a view that 
it is not open to the Court to go behind the 
certificate. Stated in that wide form the pro- 
l)Osition may be open to question. For iUus- 
tration, if the certificate mentioned in terms 
that none of the three conditions was fulfilled, 
but because the Crown Representative consi- 
dered that the particular Ruling Chief deserved 
to be sued in the Bombay High Court and 
granted a certificate, I think it will be open to 
the Court to hold that the certificate was 
invalid, because the Legislature has provided 
that it must appear to the Crown Represental 
tive that one or the other of the three condi- 
tions had been fulfilled. Unless, therefore, on 
the face of the certificate it appeared that the 
Crown Representative did not appear to be 
satisfied about the existence of one of the 
conditions, the certificate would be binding on 
the Court. In the present case there is nothing 
to show on the face of the certificate that the 
Crown Representative was not so satisfied. 
.\lthough one ground mentioned by the peti. 
tioners in their petition may be wrong, it was 
open to the Crown Representative to make 
inquiries, and if he was satisfied that one of 
the conditions was fulfilled, it was open to him 
to grant a certificate. In the present case, 
therefore, the contention fails. 

On merits, the first question which arises 
for consideration, is whether there was a con- 
tract of sale of the two textile Mills, and, if 
so, between what parties? The cori*espondence 
up to 7th September 1937, is only relevant to 
be considered for this purpose. That corres. 
pondence exclusively is between plaintiff i and 
defendant 1 or the Dewan of defendant i, who 
sent replies to communications addressed by 
plaintiff 1 to defendant 1 . In my opinion, the 
defendants’ contention contained in the written 
statement that defendant l acted as the agent 
of the trustees is unsound. The correspondence 
on the face of it does not show that defendant i 
acted as an agent of any party. It is suggested 
in the written statement that for the corres- 
Ijondence the Dewan acted as the agent of the 
trustees. That contention is equally unsound. 
The letter's w’ere written by plaintiff 1 to 
defendant 1 and replied to by the Dewan of 
defendant l. I do not see w’hat the trustees 
Jiad to do with the Dewan so as to constitute 
him their representative. It is significant that 
thi'oughout this correspondence, which deals 
with the sale of the Mills, except for a state¬ 
ment by defendant i that the trustees for the 
sole debenture-holder agree to transfer to the 
purchaser all the properties, machinery, etc., 
there is no re/erence to the trustees. The pur- 
chase price is agi-eed to be, and in fact paid 


in the personal account of the Mahai'aja. In 
fact on the instructions of the Dewan posses¬ 
sion was given by the trustee’s agents, Messrs. 
Brady & Co., to plaintiff 1. Two questions 
which are most relevant may be considered in 
respect of this correspondence. To whom wa^ 
the offer to purchase the Mills made ? Who 
accepted the offer to purchase ? To both the 
answer is “the Maharaja.” Therefore the con¬ 
tract is with him. It should be remembered 
also that in law’ there is nothing to prevent a 
party, having no title, to agree to sell a pro¬ 
perty. The correspondence, therefore, clearly 
shows that the contract of sale of the two 
Mills W’as between defendant i and plaintiff i. 

The learned trial Judge construed the con¬ 
tract as a contract by defendant l “to procure 
a person to perform all the duties of a seller.” 
That case is not made out in the pleadings by 
any party and I am unable to find anything 
in this correspondence to justify that conclu¬ 
sion. I think it was a plain contract of sale 
by defendant l to plaintiff’ 1. Under the de¬ 
benture trust deed the only right of the solo 
debenture-holder w’as to compel the trustees to 
sell, when he required them to do so. I have 
already pointed out that that was one of the 
terms of the contract agreed to between defen- 
dant 1 and plaintiff 1 . The existence of that 
term does not prevent the transaction from 
being a contract between defendant 1 and 
plaintiff' i. Section 18, Specific Relief Act, 
clearly shows that when a person with im- 
perfect title agrees to sell property to another, 
and the title could be completed by the person 
agi'eeing to sell making another party, who is 
bound to convey at bis instance, convey, the 
contract is still a contract of sale between the 
holder of the imperfect title and the other 
party. The fact, therefore, that in this case 
the legal estate was vested in the trustees, who 
were bound to convey at the instance of de¬ 
fendant 1, does not make it a contract between 
the trustees and plaintiff 1. In my opinion, on 
this correspondence, if plaintiff 1 had attempt¬ 
ed to file a suit against the trustees for specific 
performance or damages, he will be non¬ 
suited. The ti'ustees would be fully justified in 
saying that they had entered into no contract 
with plaintiff 1. The result, therefore, is that 
there is a contract of sale, as alleged by the 
plaintiffs in the plaint, between plaintiff l and 
defendant l, and the contention of the defen¬ 
dants that defendant 1 was the agent of the 
trustees must fail. It was argued before us 
that there were admissions to the contrary in 
the agreement of sale between the plaintiffs 
and the conveyance accepted by plaintiff 2. 
The statements in those documents made later 
on cannot alter the position of parties as 
determined from the correspondence. 
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The next question is, what are the li^^hts 
and Uabilities of the parties under that con¬ 
tract? Under s.56, T. P. Act, in the absence 
of a contract to the contrary, a seller is bound 
under sub-s. (i). cl. (g), to pay all public 
charges and rent and also, unless the property 
w as sold subject to incumbrances, to discharge 
all incumbrances. The words “seller" and 
I buyer in that section, in my opinion, are not 
jimitod to ths sctusil parties to tho convoy* 
:ance. Sub-section (i), els. (b) and (d). may be 
noticed in this coimexion. They are appro- 
jpriate only in respect of persons w'ho have 
agi’eed to sell or buy and not conveyed the 
propertj'. Clause (g) is an implied term, un- 
jless it is negatived by the terms of the con¬ 
tract between the parties. It only provides 
;that when a pro|)erty is agreed to be sold, the 
seller shall be bound to pay all public charges 
and all incumbrances up to the date of sale. 
iThat liability exists before completion and 
continues thereafter whether the existence of 
such charges or incumbrances is discovered 
before or after completion. The obligation, 
unless there is a contract to the contrary, is 
absolute : 24 Bom. L. r. 671^ and 55 I.A. 135.^ 
Under the circumstances, in my opinion, de¬ 
fendant 3, was liable to pay the public charges 
under his contract to plaintiff i. The further 
question is whether on the facts any relief 
could be given to plaintiff 1 . He has not paid 
anything. What are his rights against defen¬ 
dant 1 ? They can be only on the footing that 
defendant i has committed a breach of the 
implied term of the contract contained in 
s. 55 (l) (g). If so, what are the damages ? 
The answer in the present case is “Nil," 
because plaintiff i has not paid any money 
and has suffered no damage. Therefore, plain, 
tiff 1 has no right against defendant 1 under 
s. 55 ( 1 ) (g), T. P. Act. 

It was argued on behalf of defendant i that 
the contract was ratiffed by defendants 2 and 
3. This assumes that the original contract w'as 
made by defendant 1 as agent for defendants 2 
and 3 without authority, and that when defen¬ 
dants 2 and 3 came to know of it they accepted 
the transaction. In support of this contention 
the statements in the agreement between the 
plaintiffs and the conveyance accepted by 
plaintiff 2 from defendants 2 and 3 were relied 
upon. In the first place this case is not plea- 
ded m the written statements. The documents 
do not show that defendant l had acted as 
agent of defendants 2 and 8 and there is no 
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oral evidence to support the contention [ 
have already found that defendant 1 in enter 
ing into the transaction of sale did not act as 
the agent of defendants 2 and 3. The ledrned 
trial Judge dismissed the suit against defen¬ 
dants 2 and 3 on the ground that they wero 
agents of defendant i. That was based on 
the description of defendants 2 and 3 beiin^ 
nominees of defendant i. Counsel for all pai^ 
ties appear to have protested against that view 
of the trial Judge, but without avail. I think 
the learned Judge was in error, because on the 
pleadings it was nobody’s case that defen¬ 
dants 2 and 3 were the agents of defendant i. 
The word “nominees" is used to indicate that 
they were nominated in the trust dee<l by 

defendant i as representing the debenture- 
holder. 

It was argued before us that there was 
contract to the contrary" within the meaning 
of S. 55 ( 1 ) (g). This argument, in my opinion” 
IS futfie, because there is nothing in the cor’ 
respondence to show that the liability of d(>. 
fendant i under this contract for sale excluded 
his liability under s. 55 (l) (g), T. P. Act 
Counsel referred to two letters written in July 
and August 1937, in which the word “net” and 
a clause to api)ortion the rates and taxes, 
W'ere mentioned. That is a wrong mode of 
approach, because those letters did not result 
in any contract. After the excliange of tliose 
firat two letters the matter evidently was 
dropped and re-started after three weeks with 
the letter of 1st September. It is from that 
letter only that the correspondence has to he 
Iwked into to find the terms of the contract 
between the parties. The correspondence after 
7th September does not support the contention 
that there was “a contract to the contrary.” 
The conveyance executed by defendants *2 
and 8 does not refer to s. 55 (l) (g), and im¬ 
pliedly also I am unable to find any agree¬ 
ment of the nature suggested. There is, of 
course, no oral evidence to support this con- 
tention. Therefore, the argument of an im- 
plied contract to the contrary must be rejected. 

It was contended that along with this section 
theiJourt should read s. 69, (Contract Act, 1872 ; 
but there, again, plaintiff i cannot get any 
relief against defendant 1 , because plaintiff 
had not paid any money. The result, there¬ 
fore, is that as against defendant i plaintiff’ i 
cannot get any relief. 

I shall next consider the ease of plaintiff 2 
against defendant 1 . The facts show that there 
was no contract between plaintiff 2 and defen¬ 
dant 2 . Plaintiff 2 had a contract with plain¬ 
tiff 1 only and had never come directly or 
indirectly in touch with defendant 1 . There 
being no contract between plaintiff 2 and de. 
fendant l, there can arise no rights under 
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S. 55 (l) (g), T. P. Act, in favour of plaintiff 2. 
As regards s. G9, Contract Act, on which 
plaintiff 2 relies, it must be pointed out that 
defendant l Mas liable to pay under his con¬ 
tract with plaintiff 1 the arrears of municipal 
taxes. It is contended that because plaintiff 2 
had entered into a contract to purchase the 
property from plaintiff 1 and paid Rs. 12,50,000 
to plaintiff 1 , plaintiff 2 M'as interested in 
making the payment. On behalf of the plain¬ 
tiffs it was contended that the obligation to 
pay need not be founded on a statutory liabi- 
lity; it is sufficient if it arises out of a contract. 
In support of that contention counsel relied 
on 4 Cal. 369" at p. 373. The case of plaintiff 2 
can. therefore, succeed only on his establish, 
ing that he M-as interested in making the pay. 
ment. I shall consider this aspect of the case 
later on, because it affects both defendant 1 
and defendants 2 and 3. 

I shall next consider the claim of plaintiff l 
against defendants 2 and 3. There M'as no 
contract betM-eon them to sell. Even in the 
conveyance plaintiff i is only a confirming 
party and is not a seller. He has become a con¬ 
firming party by virtue of his contract ndth 
defendant l. The transaction of sale, according 
to the conveyance, is by defendants 2 and 3 
to plaintiff 2. Therefore, plaintiff 1 can have 
no claim based on contract or conveyance 
against defendants 2 and 3. Plaintiff 2 can 
have no claim against defendants 2 and 3 
under S. 55 (l) (g), T. P. Act, on the footing 
of a contract. Before execution of the con- 
veyance plaintiff 2 had no rights against 
defendants 2 and 3 at all. Such rights as came 
into existence must, therefore, be found in the 
conveyance executed by defendants 2 and 3. 
According to the facts proved on record, on 
the date of conveyance defendants 2 and 3 
were not liable to pay any arrears of munici¬ 
pal taxes, as they had already beeu paid. 
Therefore, the covenant given in the conve¬ 
yance does not cover the payment. On the 
footing that S. 65 (1) (g), T. P. Act. applied to 
the seller and purchaser named in the con¬ 
veyance also plaintiff 2 had no claim against 
defendants 2 and 3 because no arrears existed 
on the date of conveyance. Under the cir¬ 
cumstances, the claim of plaintiff 2 against 
defendants 2 and 3 must rest only on S. 69, 
Contract Act. 

The position of plaintiff* 2 under S. 69, Con¬ 
tract Act, therefore remains to be considered. 
That company contends that defendant l was 
bound to pay the arrears of municipal taxes 
by virtue of his contract of sale with plain¬ 
tiff 1 read with S. 55 (l) (g), T, P. Act. Against 
defendants 2 a nd 3 plaintiff 2 claims that they 

5. (’78) 4 Cal. 369, Mothooranath Chuttopadhya v. 
Kristokumar Gbose. 


were bound to pay the municipal taxes by 
reason of the fact that they were in possession 
of the property as legal owners and they were 
primarily liable to pay the taxes under the 
Municipal Act. In the alternative, it is con¬ 
tended that the property stood charged for the 
arrears of municipal taxes, and if payment 
was not made the same would have been sold. 
Those facts are relied on to establish that the 
defendants were bound to pay. To that extent 
the contentions appear to be sound. The other 
thing plaintiff* 2 has to prove is that they were 
interested in making the payment. For that 
they rely on the contract of sale between them 
and plaintiff 1 and the fact that Rs. 12,50,000 
were paid by them to plaintiff 1. It was^ 
argued on behalf of plaintiff 2 that for thesej 
reasons they were interested in making the; 
payment. The firet argument was that thej 
contract between the plaintiffs dated 29th 
November 1937, operated as an assignment of 
the outstanding contract between plaintiff* i 
and defendant l. In my opinion, that argu- 
raeut is unsound. By that agreement there 
was a contract only between plaintiff l and 
plaintiff 2 company to sell as from 7th Sep¬ 
tember 1937, the properties which plaintiff 1 
had agreed to purchase from defendant 1. It 
is true that in that contract it is mentioned 
that the conveyance will be taken direct. 
That clause in practice is ordinarily found in 
most contracts of sale. That does not in any 
way amount to an assignment of the origi¬ 
nal contract to plaintiff 2 company. Clause (l) 
of the contract describes what was agreed to 
be sold and, in my opinion, does not amount, 
to an assignment of the original contract to; 
plaintiff 2. Having regard to the fact that in^ 
India a contract of sale itself does not create, 
an interest in the immovable proi^rty agreed| 
to be sold, the result of the transaction was 
that plaintiff* 2 had only a personal contract 
with plaintiff 1 to purchase this property for 
RS. 12,50,000 and in respect of M’hich we have 
no evidence to show that possession was at any, 
time transferred from plaintiff 1 to plaintiff 2. 

Towards the close of his argument Mr. Setal- 
vad applied for leave to lead further evidence 
to establish that fact. It M-as pointed out on 
behalf of the appellant in Appeal No. 16 and 
respondents in Appeal No. 19 that the plaintiffs 
had never been prevented from leading evi¬ 
dence, and it was not open to them to fill oP 
the lacuna ‘ in the case by leading further 
evidence in the Court of Appeal. It was 
admitted on behalf of the plaintiffs that in 
trial Court at no stage they were prevented 
from leading evidence, before they closed their 
case. Under the circumstances, there was no 
valid ground to grant that application and it 
was rejected. It was argued before us that 
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the question whether plaintiff 2 was interested 
in milking the payment was not raised in the 
issues raised on behalf of defendants 2 and 3 . 
The contention was put forth in para. 15 of 
the plaint and covered the three defendants 
without distinguishing them. An issue disput¬ 
ing the interest of plaintiff 2 in making the 
payment was raised on behalf of defendLt i, 
and the w'ritten statements of the defendants 
severally raised the contention that the plain, 
tiff’s or either of them was not interested in 
'making the payment. The omission to raise a 
specific issue by defendants 2 and 3 is a 
.technical omission, and up to the last minute 
it was never contended that the respondents 
in Appeal no. 19 (defendants 2 and 3) were not 
^entitled to raise that plea. I think that there 
jis no substance in the argument. It is not 
suggested that because of this omission to raise 
the issue counsel for the plaintiffs had consi- 
dered it unnecessary to lead any evidence in 
the trial Court, or was misled in any manner. 
Unless that conclusion is shown, the omission 
is only technical. 

I think that the second plaintiff' company 
has failed to prove that they were interested 
in making the payment. The decisions show 
that the party’s interest in making the pay¬ 
ment must be on the date of payment. In this 
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by the mimicipality under the charge in tht ir 
tavour. It is not contended tiiat any of tlu, 
defendants requested the second plaintiffs to, 
make the payment. The evidence does not 
show that the second plaintiffs went into i>os. 
session. If so. their right was only on the 
contract which they had entered into with 
plaintiff* 1 , and their remedy must be limited 
to that contract. They had no right, in my 
opinion, to intervene in tho transaction of 
the other parties, and if they chose to make 
the imyment without the request of any of the 
defendants, the payment must bo considered 
a voluntary payment. In the words of Sir 
James Colvile in 2 l. A. at p. 143 I am 
unable to find anything in this transaction 
which contains an express or implied obliga¬ 
tion on the part of any of the defendants to 
repay the amount. I^nless that could be spelt 
out, the case of the second plaintiff's must fail. 
On that ground I think that plaintiffs’ claim 
fails. The plaintiffs’ suit, I agree, under tlie 
circumstances, should be dismissed with costs 
throughout. Separate sets of costs are allowerl 
to defendant i and defendants 2 and 3 in tho 
trial Court. Appeal No. 16 is allowed with costs, 
and Appeal No. 19 is dismissed with costs. 

G.N. Order accordingly. 


case, on 23rd February 1939, (when payment 
was made), there was neither privity of con¬ 
tract or estate between the second plaintiff's 
and any of the defendants. As the original 
contract of sale is not assigned to thenT; their 
rights are only against plaintiff l and nothing 
more. They have a right to sue plftntiff i 
either for specific performance or for damages. 
The various decisions considered under s. 69, 
Contract Act, show that the party making thte 
payment must have a contract to pay, or 

interest — present, future or contingent_in 

the property. Tho second plaintiffs have no 
such interest. An illustration will make the 
position clear. After payment of the munici¬ 
pal taxes was made on 23rd February 1939, if 
owing to some disputes between the plaintiffs, 
plaintiff' 1 obtained a conveyance from defen¬ 
dants 2 and 3 and tho very next moment sold 
the property to an outsider, could the second 
plaintiffs proceed against tho purchaser who 
actually obtained the conveyance ? In my 
opinion, the answer clearly would be in the 
negative. The second plaintiffs’ claim, if any, 
would be only against plaintiff 1 and not 
against the purchaser. Their remedy, if at 
all, should therefore be limited to plaintiff i, 
and as regards defendants 2 and 3 or defen¬ 
dant 1 the payment must be held a voluntary 
payment. The second plaintiffs, not having 
acquired any interest in the property, had also 
no interest in preventing it from being sold 


6. (’75) 2 I. A. 131 (P. C.). Bam Tuhul Singh v. 

Biseswar Lall Saboo. 
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Chagla, Lokue and Rajadhyaksha JJ. 

Gurunathappa Deekappa — Appellant 

Y. 

Dharwar Municipality — Respondent. 

Second Appeal No. 631 of 1912, Decided on 3rd 
August 1944, referred by Lokur and Eajadbya- 
ksha JJ., D/- 2nd .\ugust 1944. 

•(a) Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 35 (j) — Suit for refund of money 
paid under illegal distress with interest thereon 
does not fall under Art. 35 (j) and is cogni 2 able 
by Small Cause Court : 27 Bom. L. B. 447= 
(’25) 12 A. I. B. 1925 Bora. 419 = 89 I. C. 580, 
OVERRULED. 

A suit for refund of tho amount paid under illegal 
distress is not a suit for compensation for illegal 
distress or for damages caused by illegal distress 
under Art. 35 (j) and a claim for interest on that 
sum also is not a claim in the nature of compensa¬ 
tion for illegal distress or for damage caused by 
illegal distress but is a claim for wrongful detention 
of the money. Accordingly a suit for refund of the 
money paid under illegal distress with interest there, 
on does not fall under Art. 35 (j) and is therefore not 
excepted from the cognizance of a Small Cause 
Court : 31 Bonf. L. B. 1307, Approved-, 27 Bom. 

L. B. 447 : (’25) 12 A.I.B. 1925 Bom. 419 : 89 1. C. 
580, OVERRULED. [p 198 C 2; P 199 C 1] 

(b) Provincial Small Cause Courts Act (1887), 

S. 25—S. 25 is wider than S. 115, Civil P. c._ 

Small Cause suit tried as regular suit Second 
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appeal held could not be treated as revision 
under S. 115, Civil P. C., as it would prejudice 
appellant—Retrial by Judge invested with Small 
Cause Court powers ordered. 

A suit which was really one of a small cause 
Kiuture was tried as a regular suit by the Judge who 
did not have Small Cause Court powers. The suit 
was decreed in part. The first appeal by the plaintiff 
V. as dismi.ssed. In the second appeal it was found 
Uiat the suit being one of a small cause nature no 
-ccond appeal lay : 

Held that the suit having been tried in the 
"rdiiiary way a first appeal did lie and therefore the 
cmly way the High Court could entertain the appeal 
which was filed as a second appeal would be by 
converting it into a revision under S. 115, Civil P. C. 
lUit that procedure would prejudice the appellant 
because if the suit had been tried by a Small Cause 
Court Judge the appellant would have had a right 
tr» come to the High Court under S. 25, Provincial 
Small Cause Courts Act, the provisions of which 
were much wider than the provisions of S. 115, Civil 
1*. C. By the suit not having been tried by a Judge 
having Small Cause Court powers the appellant was 
deprived of his right of revision to High Court under 
S. 25. Provincial Small Cause Courts Act. In the cir¬ 
cumstances therefore the suit should be remanded 
for retrial by a Judge invested with Small Cause 
Court powers. [P 199 C 1, 2] 

li. Moropanih and A. G. Kotwal—iov Appellant. 

Cl. li. Madbhavi — for Respondent. 

Chagla J. — This api>eal arises out of a 
suit filed by the plaintiff for recovery of 
Rs. 380-7-0 which, according to him, was levied 
by the Municipal Borough of Dharwai* by a 
distress warrant illegally. The plaintiff also 
claimed interest on this amount of Rs. 3S0-7-0. 
Tlio trial Court decreed the claim of the plain¬ 
tiff to the extent of Rs. 178-12-0. The plaintiff 
api:)ealed to the District Court, and that Court 
confirmed the decree of the trial Court. Prom 
that decree the apixiUant has come to this 
Court in second appeal. A preliminary point 
has been raised oja behalf of the respondent 
that no second api)eal lies inasmuch as the 
subject-matter of this suit does not exceed 
Rs. 500 and it is a suit of a nature cognisable 
by the Court of Small Causes. Now looking 
at the frame of the suit, it is clear to ray mind 
that what the plaintiff asks in this suit is for 
a refund of the amount recovered by the 
municipality illegally from him, and his suit 
clearly falls under s. 72, Contract Act, 1872, 
for return of the money paid under coercion. 
If the plaintiff’s suit had been confined merely 
to the refund of this amount, no difficulty 
would have arisen because the suits that are 
(‘xcluded from the jurisdiction of the Small 
Causes Court are enumerated in Sch. 2 , Pro- 
\ incial Small Cause Courts Act, and the only 
relevant article is Art. 85 (j) wjiiich provides 
that a suit for compensation for illegal, im- 
()roi)er or excessive distress, attachment or 
search, or for trespass committed in, or dam. 
age caused by, the illegal or improper execu. 
tion of any distress, search or legal process is 


a suit which is excepted from the cognizance 
of a Court of Small Causes. Now to the extent 
that the plaintift^'s suit is for the refund of the 
amount paid by him under illegal distress, it 
is clearly not a suit for compensation for illegal 
distress or for damages caused by illegal dis¬ 
tress, and, as I said, if the plaintiff’s suit hod 
been confined to that claim there would have 
been no difficulty in deciding that that was 
not a suit which was excluded from the cogni¬ 
zance of the Small Causes Court. But the 
difficulty arises from the fact that in addition 
to the claim for refund of the distress amount 
the plaintiff has also asked for interest on the 
amount. In the trial Court an issue w’as raised 
to the effect whether the plaintiff was entitled 
to claim interest by way of damages; if so, at 
what rate? And the issue w’asanswered by the 
trial Court that the plaintiff was entitl^ to 
claim six per cent, interest per annum on 
Rs. 178.12-0 by way of damages. 

Now the short question that arises in this 

appeal is whether the plaintiff’s claim for 

interest is a claim in the nature of compen- 

sation for illegal distress or for damage caused 

by illegal distress. To my mind what the 

plaintiff is claiming is interest on the amount 

which he paid to the municipality under coer- 

cion and because he was deprived of the use 

of that money. It is interest claimed for 

wrongful detention of the money by thel 

municipality. If that be so, then the plaintiff's 

claim for interest w’ould not fall under Art. 35 (j) 

of schT 2, Provincial Small Cause Courts Act, 

and the suit being in the nature cognisable by 

the Coifrt of Small Causes and the subject- 

matter of the suit being under Rs. 500 no 

second api)eal would lie. The difficulty is 

caused by two confleting decisions of our 

Court, both decisions of a division bench. The 

first decision is reported in 27 Bom. L. R. 447.^ 

That was a decision of Sir Norman Macleod 

C. J. and Crump J. In that case the plain- 

tiff filed a suit against the municipality of 

ICalyan for the refund of Rs. 363-0-1 levied 

from him by the municipality for general 

sanitary cess and shop tax in regard to his 

property situated within the Kalyan municipal 

area. He also claimed Rs. 6-10-9 as interest on 

the above sum to the date of the suit at the 

rate of six per cent, per annum. Sir Norman 

Macleod, delivering the judgment of the Court, 

took the view that if the plaintiff had confined 

his claim to the amount taxed and illegally 

recovered by him, then it would have been a 

suit triable by the Small Causes Court and 

consequently there would be no second appeal. 

But the plaintiff asked for interest on that 

sum and that could only have been awarded 

1. (’25) 12 A.I.R. 1925 Bom. 419 : 89 I. C. 580 : ^ 
Bom, L.R. 447, Kalyan Municipality v. Govind. 
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as damages or compensation for the amount 

having been illegally recovered from him. 
Now with great respect to the learned Chief 
Justice, the interest claimed was not for com- 
pensation for illegal distress or for damage 
caused to the plaintiff for detention of the 
money recovered by the municipality; the 
interest claimed, as the facts of the case show, 
was on the sum of Rs, S63-0-1. which was the 
amount which the plaintiff claimed os refund, 
and the only basis of that claim was and’ 
could be that the amount had been wrongfully 
detained by the Municipality of Kalyan. The 
other decision is also a decision of a division 
bench reported in 31 Bom. l. r. 1807 .- The 
Court there consisted of Sir Norman Kemp, 
Ag. C. J. and Murphy J., and the Acting 
Chief Justice, delivered the judgment of the 
Court. The question there also was whether 
the suit filed was or was not cognizable by 
the Small Causes Court; and Sir Norman 

Kemp Ag. C. J., at p. 1309 of his judgment 
states : 

^ “We think the cause of action was not one under 
^h- 2 , cl. 33 (j), [this is apparently a mistake for 
35 (j)] merely because there was a claim for interest. 
The interest ^-as claimed by way of damages for 
detention of the money and not as compensation 
under cl. 0).’* 

With great respect to the learned Sir Norman 
Macleod C. J., I feel that the view taken by 
Sir Norman Kemp is the more acceptable one. 
In my opinion where a plaintiff files a suit for 
refund of money paid imder an illegal distress 
and claims interest thereon, his claim is not 
for compensation under cl. 35 (j) but it is by 
way of damages for detention of the money 
recovered by the municipality. As far as I 
can see, the facts in 27 Bom. L. R. 447^ and 
31 Bom. L. R. 1807® were common and so are 
the facts in the case before us. Under those 
circumstances I think that the decision in 
27 Bora. L. R. 447^ was wrongly decided, and 
I prefer the decision of Sir Norman Kemp 
reported in 31 Bom. L. R. 1307.® That being 
the position, it is clear that no second appeal 
lies under s. 102, Civil P. C. 

The suit was tried by the Extra Joint Sub¬ 
ordinate Judge at Dharwar as an ordinary 
suit and not as a Small Causes Court suit and 
the learned Judge did not have Small Causes 
Court powers. The suit having been tried as 

9^it, an appeal was preferred to 
the lower appellate Court and in the nature 
of things an appeal did lie to the lower appel¬ 
late Court. Therefore the only way we could 
entertain this appeal which has been filed as 
a second appeal would be by converting it 
into a reviaional application under 8. 115 , Civil 
P. C. But it seems to me that that procedure 

2, (’30J17 A.I.R. 1930 Bom. 80 ; 124 I. C. 112 ■ 

31 Bom. L. B, 1307, Jodha v. Mnganlal. 


would prejudice the appellant because if tlio, 
suit had^en tried by a Judge having Small 
Causes Court powers, the appellant would 
have had the right to come to the High Court 
under s. 25, Provincial Small Cause Courts 
Act. The provisions of s.25. Provincial Small 
Cause Courts Act are much wider than the 
provisions of s. 115 , CivU P. C., and by 
the suit not having been tried by a Judge 
having the powers of a Small Causes Court, 
the appellant has been deprived of that 
right of coming to this Court under S. 25 , 
Provincial Small Cause Courts Act. lender 
similar circumstances Sir Norman Kemp in 
the case to which I have just referred re. 
manded the suit to the trial Court but directed 
that the suit should be tried by a Judge 
invested with Small Causes Court powers. 

I am, therefore, of opinion that in this case 
also the suit should be remanded to the First 
Class Subordinate Judge at Dharwar who, I 
understand, is investetl with Small Cauks 
Court powers, for trial on merits. As regards^ 
the costs of the appeal, as there were two 
conflicting decisions of our Court and as the 
matter is not free from difficulty, I think the 
fairest order to make with regard to the costs 
of this appeal would be that the costs of this 
appeal will be costs in the trial Court and will 
abide the result of the trial, 

Lokur J —I agree and should like to add 
a few words. It was possible for the plaintiff’ 
to ^ frame his prayer in the plaint as to 
indicate that what he was claiming was com¬ 
pensation for the amount having been wrong¬ 
fully recovered from him under an illegal 
distress. In that case the measure of the 
damage suffered by him might have been the 
interest which he would have earned but for 
the distress and the loss of that intei-est might 
be attributed to the distress. A claim for 
compensation for such loss might fall under 
Art. 35 (j), Sch. 2 to the Provincial Small 
Cause Courts Act. But in this^ case the plain, 
tiff has not asked for such compensation, but 
for interest on the amount illegally recovered 
from him. That claim is clearly in respect of 
wrongful detention of his money. The plaintiff' 
has specifically stated in the plaint that he 
wants to reserve his right to file a separate 
suit for damages. Although the prayers in the 
plaints in the two conflicting cases in 27 Bom. 

L. R. 447 ^ and 31 Bora.L. R. 1307® were almost 
identically worded, different interpretations 
were placed upon them in the two cases. In 
the former case Macleod C. J., regarded a 
claim for interest as a claim for damages or 
compensation “for the amount having been 
illegally recovered from him,” whereas in the 
latter case Kemp Ag. C. J. regarded the claim 
as damages for detention of the money and 
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not as compensation under cl. (j). The real 
(luestion in such cases is whether damages are 
claimed for wrongful deprivation of the use 
of the money by the plaintiff and interest is 
mentioned only as a method of measuring 
those damages, or whether interest is claimed 
on the money wrongfully detained by the 
ilefendant. On a correct reading of the word¬ 
ing of the plaint in the present case I agree 
that the suit as constituted falls under the 
latter cla^ and is cognisable by the Court of 
Small Causes. I. therefore, agree w’ith the 
order proposed by my learned brother. 

Rajadhyaksha J —I agree with the judg¬ 
ments delivered by my learned brothers and 
have nothing more to add. 

o.N. Order accordingly* 
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Kania Ag. C. j., Chagla and Weston JJ. 

Janardan Eknath — Plaintiff — 

Appellant 

V. 

Garnish Sadashiv and others — 

Defendants — Pespondents. 

Second Appeal No. 549 of 1941, Decided on 14tli 
.July 1944, from decision of Dist. Judge, Satara, in 
.\ppeal No. 33 of 1940. 

(a) Limitation Act (1908), S. 19—Acknowledge 
ment should merely import existing liability — 
Oral evidence can be given that the acknowledg¬ 
ment refers to debt in suit (Per Lokiir J.). 

Though the exact amount or the nature of the 
liability need not l>e disclosed by the written acknow¬ 
ledgment, the writing should unmistakably import 
that the person making the acknowledgment is then 
under an existing liability to the plaintiff. The 
purpose for which and the occasion on which the 
ucknowledgmeut was made is immaterial. There is 
nothing in 8. 19 or in Evidence Act which precludes 
the letting in of other evidence to explain to what 
debt a document said to be an acknowledgment neces¬ 
sarily refers. It is open to the plaintiff relying upon 
a writing as an acknowledgment to avoid the bar of 
limitation to show that the words in that writing 
implied, having regard to all the facts and the cir¬ 
cumstances, that it referred to the debt in suit. Even 
oral evidence may be made use of to ascertain whe¬ 
ther the word “money” used in the acknowledgment 
had reference to the amount of the promissory note 
in suit: Case law disciissed.[P 201 C 1,2; P 202 C 2} 

(b) Interpretation of statutes—Words clear — 
Intention of Legislature is irrelevant (Per £rtni<t 
Ag. C. J.) 

When the words of the sections are clear, it is not 
proper to discuss whut was passing in the mind of 
the Legislature in framing the section or to construe 
it in view of what was supposed to be their intention. 

[P 207 C 1] 

(c) Dekkhan Agriculturists’ Relief Act (1879), 
S. 72 — Suit under — S. 19, Limitation Act, 
cannot be taken advantage of: I.L.R. (19i4) Bom. 
71 = (’44) 31 A.I.R. 1944 Bom. 89=212 I.C. 531, 
OVERRULED. 

Having regard to S. 29 (2), Lilnitation Act, plain¬ 
tiff in a suit governed by S. 72, Dekkhan Agricultu¬ 
rists’ Relief Act, is not entitled for the purpose of 
limitation to the benetit of S. 19, Limitation Act ; 


(’42) 29 A.I.R. 1942 Bom. 131, Jppr.; I.L.R. (1944> 
Bom. 71 : (’44) 31 A. I. R. 1944 Bom. 89=212 I. C. 
531, OVERRULED. [P 205 C 2; P 206 C 2] 

P. B. Gajendragadkar — for Appellant. 

K. N. Dharap for Respondents. 

Order of Reference 

Lokur J. —This appeal arises out of a suit 
brought by the plaintiff to recover Es. 779-5-6 
clue on a promissory note of Rs. 1200 passed 
in his favour by the three defendants on 6th 
March 1929. The defendants being agricultu¬ 
rists, the period of limitation for such suits is 
six years under s. 72, Dekkhan Agriculturists’ 
Relief Act, 1879. This suit was filed on 2 nd 
June 1938 but the plaintiff alleged that it w’as 
saved from the bar of limitation by the letter, 
Ex. 126, written by defendant 1 on behalf of 
all the three defendants on llth August 1932, in 
which he acknowledged their liability under the 
promissory note in suit. It is not now disputed 
that the defendants are agriculturists, that the 
period of limitation for the suit is that pro- 
vided in s. 72, Dekkhan Agriculturists’ Relief 
Act, and that Rs. 779-5-6 are due to the plain, 
tiff under the promissory note in suit. The 
only points argued in this Court are whether 
the letter Ex. 126, contains an acknowledgment 
as contemplated by s. 19 (l), Limitation Act, 
1908, and whether it gives a fresh starting 
point of limitation. The trial Court held that 
the letter, Ex.’126, referred to the debt in suit, 
but did not amount to an acknowledgment, 
and dismissed the suit as time-barred. The 
plaintiff then filed an appeal to the District . 
Court against defendant l alone and his ap- 
l^eal was also dismissed on the ground that 
the suit was time-barred. As defendants 2 and 3 
are no longer parties to this litigation, defen¬ 
dant 1 will hereafter be referred to merely as 
the defendant. The letter, Ex. 126, W’as admit¬ 
tedly sent by him in reply to Ex. 118 written 
to him by the plaintiff on 1st August 1932. In 
Ex. 118 the plaintiff' wu-ote: 

“The reason for writing this letter to you is that 
you had said that you would come again with money 
in eight or fifteen days but you did not come accord¬ 
ingly. This is not good. What more than this should 
be written to you? You know it yourself. You should 
therefore inform us whether you are coming with 
the money now or not." 

In reply to this letter the defendant wrote as 
follows in Ex. 126: 

“Your letter has been received and the contents 
thereof have been understood ... I could not come 
to you again as big amounts of rent have not been 
received by us this year. Assistance suits have been 
filed. The year is very bad and besides there has 
been partition amongst us and hence things have 
happened in this way. Let this be known and favours 
be oontinned." 

It is admitted that this letter was written 
and signed by the defendant in reply to 
Ex. 118. In considering whether it amounts to 
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a proper acknowledgment within the meaning 
of s. 19, Limitation Act, all that has to be seen 
IS whether it contains an admission of a sub. 
sisting liability in respect of the debt sued on. 
It IS now well settled by the oft-cited ruling 
of the Privy Council in 33 I. a. iG 5 ^ that an 
^knowledgment may be express or implied. 
In that case there was no express acknowledg. 
ment of any subsisting liability, but there was 
an admission that there were open and cur- 
rent amounts between the parties and that 
admission was held sufficient to serve as an 
^knowledgment under s. 19, Limitation Act. 
Their Lordships observed (p. i 7 i) : 


The legal oonsequeace would be that at that date 
either of them had a right as against the other to 
an account. It follows equally that whoever on the 
account should be shewn to be the debtor to the other 
•was bound to pay his debt to the other, and it ap- 
pears to their Lordships that the inevitable deduction 
from this admission is that the respondent acknow¬ 
ledged his Lability to pay his debt to Motiram or his 
representative if the balance should be ascertained 
to be agamst him,” 

It is clear from this that though the exact 
amount or the nature of the liability need not 
be disclosed by the written acknowledgment, 
the -writing should unmistakably import that 
the person making the acknowledgment is then 
under an existing liability to the plaintiff. Read 
by Itself, the letter Ex. 12C does not show that 
it had any reference to the promissory note 
in suit or that the defendant meant to acknow- 
I^ge his liability thereunder. It is urged for 
the defendant that no other document should 
be referred to for spinning out such an acknow- 
ledgment from the contents of Ex. 126 . This 
contention found favour with ^he trial Court. 
But the learned District Judge took a differ¬ 
ent view and held that Ex. lie could be looked 
to for the purpose of finding out the meaning 
of the contents of Ex. 126 . It is true that, as 
observed by Leach C. J. in ll.R. (i 942) Mad, 
590, in deciding whether the words used con¬ 
stitute an acknowledgment, the Court can 
only have regard to the words used. But there 
is nothing in s. 19 or in the Evidence Act, 
1812 , which precludes the letting in of other 
evidence to explain to what debt a document 
eaid to be an acknowledgment necessarily 
refers. In A. i. r. i94i Mad. 409,® where two 
post-cards were relied upon as acknowledg. 

could not be 
necessarily referred to the suit 
debt, oral evidence was allowed to be adduced 
to prove to what debts the post-cards referred. 

Cal.'l047 : 33 I. A. 165 (P.C.), Maniram 
V* Seth Rupcband. 

2. (’42) 29 A. I. R. 1942 Mad. 3.53 : I. L.R. (1942) 
Mad. 590 : 201 1.C. 586 (P.B.), Venkata Chelamiah 
V. Annapoornamma. 

28 A.I.R. 1941 Mad. 409, Athmaramayyav. 
Seshappaiyer. 


In 50 Mad. 548* it was held that an acknow¬ 
ledgment of liability under s. 19 , Limitation 
Act, need not be express but may bo implied 
from facts and surrounding circumstances So 
too in 25 Bom. 330® Ranade J. held that it 
was open to the plaintiff by reference to the 
accounts or otherwise to establish a connexion 
between two accounts and show that the later 
one was an acknowledgment of the debt due 
under the first. It is, therefore, open to the 
plaintiff relying upon a writing as an ac-' 
knowledgment to avoid tlie bar of limitation' 
to show that the words in that writing implied,' 
having regaitl to all the facts and the circum¬ 
stances, that it referred to the debt in suit and 
for this purpose the plaintiff can refer to the 
letter, Ex. iis, to explain the contents of Ex. 126. 
Oral evidence may likewise be made use of to 
ascertain whether the word “money” used in 
both those lettera had reference to the amount 
of the promissory note in suit. This is also 
clear from proviso 6 to S. 92, Evidence Act, 
which says that any fact may be proved which 
shows in what manner the language of a docu- 
ment is related to existing facts. 

In Ex. 118 the plaintiff took the defendant 
to task for not going to him with “money” as 
promised and asked him whether he was going 
to him with “money” or not. The plaintiff 
sweai-sinhis deposition that the word “money” 
referred to the amount due under the promis- 
soiy note in suit and that there was no otlier 
debt due to him from tlie defendant at that 
time. It was suggested in his cross-examina¬ 
tion that about Rs. 150 or Bs. 200 were then 
due from the defendants as khata balance. 
To repel that suggestion the plaintiff put in 
an extract from his accounts to show that the 
defendant had paid Rs. 1400 on iith Novem- 
her 1928, and that the balance having been 
remitted, a receipt for full satisfaction had 
been passed to him. Yet the learned District 
Judge has found that the plaintiff failed to 
prove that there was no other debt then due 
to him from the defendant and it is urged 
that this is a finding of fact which must be 
accepted in second appeal. But that finding 
is based on a misconception of the pleadings 
and the evidence. In his plaint the plaintiff 
definitely referred to the letter, Ex. 126, and 
stated that by reason of the acknowledgment 
of the debt in suit made in it his claim was 
in time. In his written statement the defen¬ 
dant did not deny that his letter referred to 
the debt in suit, but merely contended that 
his letter did not amount to an acknowledg- 
ment in law. Hence b e must be taken to 

4. (’27) 14 A. I. R. 1927 Mad. 219 : 50 Mad. 548 : 

100 I. C. 10, Swaminatha Odayar v. Subbarama 
Ayyar. 

5. (1900) 25 Born. 330, Kaliandas Pandudasv.Lotu. 
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have tacitly conceded that the “money" re¬ 
ferred to in that letter was the money due 
under the promissory note in suit. That there 
was some other debt also due from him to 
the plaintiff was suggested for the first time 
in the plaintiff's cross-examination and the 
plaintiff immediately produced his accounts 
to prove that it had been wiped out already. 
It was then for the defendant to put in the 
receipt passed to him by the plaintiff in order 
to show the falsity of the accounts and that 
the debt had not been fully satisfied by the 
payment of Rs. 1400 as alleged by the plain¬ 
tiff. The learned District Judge says that the 
plaintiff should have called upon the defen¬ 
dant to produce the receipt. But the plaintiff 
hod no idea from the defendant’s written 
statement that such a plea would be set up. 
The learned District Judge has also remarked 
that not a word was asked to the defendant 
in his cross-examination in this connexion. 
But in fact the defendant was cross-examined 
on this point and he was not able to say whe¬ 
ther the balance was Rs. 150 or Rs. 200. That 
theory is obviously an after-thought and 
there is no doubt that the letters, Exs. 118 and 
12G, refer to the money due from the defen¬ 
dant under the promissory note in suit. 

In reply to the plaintiff's complaint in 
Ex. 118 that the defendant had failed to go 
to him with the money as promised, the 
defendant did not deny his promise but 
wrote an apologetic letter (Ex. 126) explain¬ 
ing why he could not go to him with the 
promised money and informing him that he 
had filed assistance suits. Read as a whole 
that letter means “I could not come to 
you as I could not raise money, but I will 
come as soon as I get money out of the as¬ 
sistance suits which I have filed.” As the 
money which he was to take to the plaintiff 
was towards the satisfaction of the only.debt 
which he then owed, viz., the debt in suit. 
Ex. 126 amounts to an acknowledgment of 
that debt within the meaning of S. 19, Limi¬ 
tation Act. 

In the course of the arguments 45 Bom. 934, 
40 I. A. 68^ and A. I. R. 1941 Lah. 23® and 
several other reported cases were referred to 
for the interpretation of ambiguous clauses in 
writings sought to be used for the purpose of 
s. 19 to save the bar of limitation. But as ob- 
served by Baker J. in 86 Bom. L. R. 334® at 


p. 337, in matters of this character each case 
deals with the terms Of the acknowledgment 
with which it is concerned and it is not pos¬ 
sible to deduce a general proposition on the 
question of the interpretation of a particular 
acknowledgment. What is required by S. 19, 
Limitation Act, is that the words used must 
be such as to show that there was an existing 
jural relationship (as debtor and creditor) be¬ 
tween the parties at the time when the ac¬ 
knowledgment was made (and not merely at 
some time before), and an intention to conti¬ 
nue it until it is lawfully determined must 
also be evident. The purpose for which and 
the occasion on which the acknowledgment 
W'Eis made are immaterial. Applying this test 
we are satisfied that although the defendant 
wrote Ex. 126 by way of an apology, the in¬ 
evitable inference from it is that he acknow¬ 
ledged his liability under the promissory note 
in- suit and hoped to pay it off when he could 
raise money by the assistance suits which he 
had already filed. Such an implied acknow¬ 
ledgment is sufficient for the purpose of S. 19, 
Limitation Act. 

Even if it be so, it is further argued for the 
defendant that by reason of S. 29 (2) (b), 
Limitation Act, the plaintiff cannot get the 
benefit of 8.19, since S. 72, Dekkhan Agri- 
culturista’ Belief Act, has prescribed for this 
suit a special period of limitation different 
from the period prescribed in sch. 1, Limita- 
tion Act, This was the view taken by Diva- 
tia J. (sitting singly) in 44 Bom. L. R. 138^® 
but it was disapproved by a Division Bench 
consisting of N. J. Wadia and Sen JJ. in 46 
Bora.L.R. 1064.^^ Both the rulings had to deal 
with s. 20, Limitation Act, but the same 
principle would apply to S. 19 also. Ordinarily 
the decision of the Division Bench is binding 
on us. But Mr. Dharap for the defendant 
contends that the Division Bench seems to 
have been influenced by the rulings in 88 Mad- 
92*^ and 18 Mad. 99*® which are no longer 
good law after the amendment of S. 29 by the 
Amending Act 10 of 1922, and requests that 
the matter should be further considered and 
if necessary referred to a larger bench for 
decision. We, therefore, had the question 
fully argued before us, and with great resp^t 
we are inclined to prefer the view taken by 
Divatia J. in 44 Bom.L.R. 138.*® The amended 
S. 29 (2), Limitation Act, provides^_ 


6 . (’21) 8 A.I.R. 1921 Bom. 291 : 45 Bom. 931 : 61 
1 C. 406, Ptanjivandas v. Bai Mani. 

7. (’13) 37 Bom. 326 : 40 I. A. 68 : 18 1. C. 909 
(P. C.), Hiralal Ichhalal v. Desai Narsilal Chatur- 

bhujdas. ^ ^ . 

8 . (’41) 28 A. I. B. 1941 Lah. 23 : 192 I. C. 118, 

Siraj Din v. Umar Din. 

9. (’34) 21 A. I. R. 1934 Bom. 186 : 1511. C. 376 : 
36 Bom. L. R. 334, Cbhaganlal v. Bonderbax. 


10. (’42) 29 A. I. B. 1942 Bom. 131 : 200 I. C. 12 : 
44 Bom. L. B. 138, Keshav Krishna v. Bhagwan 

ll“(. 44°31 a.I.B. 1944 Bom. 89 = I- ^ 

Bom. 71 : 212 I. C. 631 : 45 Bom. L. B. 1064. 

Kishorelal Stores ▼. . 

12. (’16) 3 A. I. B. 1916 Mad. 1093 - 

18 I.C. 617, Srinivasa Ayjangat ▼. Secy, of Sto - 

13 . (’95) 18 Mad. 99 (F.B.), Veeramma v. Abbiah. 
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here any special or local law prescribes for any 
suit, appeal or applioatioa a period of limitation 
diprent from the period presoribed therefor by 
5>ch. 1, the provisions of S. 3 shaU apply, as if such 
Y^nod were prescribed therefor in that schedule, and 
for the pur^ of determining any period of limita- 
tion prewribed for any suit, appeal or appUcation by 
any special or local law : 

« ^?i‘'i®P™'^*S(on8 0ontainedmS. 4,Ss. 9 to 18 and 
h. 22 shall apply only in so far as, and to the extent 
to which, they are not expressly excluded by such 
special or local law; and 

tb). the remaining provisions of this Act shall not 
apply.” 

The Dekkhan Agriculturists’ Belief Act is 
a special or local law. It was so held both in 
u Bom.L.H. 138*® and in 45 Bom. l. h. i 064** 
and for suits of the description mentioned in 
s. 3 (w), for the recovery of money from a 
per^n who at the time when the cause of 
action arose was an agriculturist in any of 
the Districts of Poona, Satara, Sholapur and 
Ahmednagar. S. 72, Dekkhan Agriculturists’ 
Belief Act, provides larger periods of limita¬ 
tion than those prescribed by sch. 1 , Limita- 
tion Act. The present suit falls under that 
cat^ory and, therefore, prima facie s. 19 , 
which is not mentioned in s. 29 ( 2 ) (a), Limi¬ 
tation Act, does not apply to it. This was the 
view taken by Divatia J. in 44 Bom.L.R. 138 .*® 
But it is argued by Mr. Gajendragadkar and 
it was so held in 45 Bom. L. e. io 64,** that 
S. 72, Dekkhan Agriculturists’ Relief Act, does 
not prescribe a period of limitation” within 
the meaning of s. 29 (2), Limitation Act. but 
has merely substituted longer periods of limi- 
tation in lieu of those presoribed in col. 2 of 
Sch. 1, Limitation Act, indicating thereby that 
subject to this modification the Limitation 
Act as a whole shall apply to such suits. In 
45 Bomx.R. 1064** N. J Wadia and Sen JJ. 
have adopted the reasoning in 88 Mad. 92*^ 
and 18 Mad. 99*^ and have taken the view 
that the Dekkhan Agriculturists’ Relief Act 
does not provide a separate and self-contained 
body of provisions with regard to the limita¬ 
tion of suits coming under that Act and hence 
the applicability of the general provisions of 
the Limitation Act cannot be excluded to such 
suits. With all respect we are unable to agree 
with the view that since s. 72, Dekkhan Agri- 
culterists’ Relief Act, merely modifies the 
periods of limitation prescribed by the Limi¬ 
tation Act, it cannot be said that it ‘‘pres, 
cn^ a period of limitation” different from 
that prewnbed by the Limitation Act. In fact 
It does lay down for suits mentioned therein 
certain periods of limitation.” In what words 
or m what form it does so is immaterial. It is 
tme that it does not specify the starting point 
of limitation and for that purpose column 8 
of Sch. 1 , Limitation Act. may have to be 
referred to. But for the purpose of S. 29 ( 2 ), 


Limitation Act, what we ai'o concerned with 
is the period of limitation which finds place in 
column 2 of that schedule. There is no getting 
away from the fact that the practical effect o*E 
S. 72, Dekkhan Agriculturists’ Belief Act, is 
that the periods of limitation fixed by it are 
different from those prescribed by the Limi- 
tation Act. If the result of a statutory provi¬ 
sion is in substance to fix a imod within 
which a person must take appropriate and 
necessary action if he desires to assert his 
rights in a Court of law, that provision "pres, 
cribes a period of limitation.” As observed by 
Thom C. J. in I.L.R. (1939) ALL. 647** at p. G5G if 
a period of limitation results from a statutory 
provision, that provision “prescribes a period 
of limitation.” In this view of the matter it 
cannot be doubted that s. 72, Dekkhan Agri¬ 
culturists’ Relief Act, does prescribe periods of 
limitation in certain cases and those periods are 

different from those prescribed by sch. i, Limi¬ 
tation Act. 

It is true that the Dekkhan Agriculturists' 
Relief Act does not contain a complete body 
of provisions of limitation to suits under that 
Act, but that is no reason for applying all the 
provisions of the Liniitation Act to those suits 
for which special periods of limitation diffe¬ 
rent from those prescribed by the Limitation 
Act are in fact provided by S.72, Dekkhan 
Agriculturists’ Relief Act. In this connexion it 
will be pertinent to trace the history of s. 29, 
Limitation Act. Before the section was am¬ 
ended by Act 10 of 1922, sub-s. (i) (b) of that 
section stood as follows : 

‘‘Nothing in this Aot shall affect or alter any 
period of limitation specifically prescribed for any 
suit, appeal or application-by any special or local law 
now or hereafter in force in British India.” 

It did not provide that particular sections 
of the Limitation Act should apply and the 
others should not apply to suits for which spe¬ 
cial periods of limitation were prescribed by 
any special or local law. The conflict of opi¬ 
nion regarding the effect of this section is 
pointy out in detail in I.L.E. (1939) all. 647.** 

A review of the authorities shows that three 
conflicting views were prevailing in different 
High Courts. The first view was that the gene¬ 
ral provisions of the Limitation Act could not 
be applied in computing periods of limitation 
prescribed by any special or local law when 
the latter was a complete code in itself in the 
matter of limitation. The second view was 
that whether it was a complete code or not, 
the effect of the application of the general 
provisions of the Limitation Act would be to 
aff^t or alter” the periods prescribed by the 
special or local law and therefore none of 


r A**- ; I. L. R. (1939) 
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those provisions was to apply to such suits, 
their application being deemed to have been 
prohibited by S. 29, Limitation Act. The third 
view was that the general provisions of the 
Limitation Act did not "affect or alter” the 
periods prescribed by a special or local law 
but only laid dowm the mode of computation 
of such periods and were therefore applicable 
for computing the x^eriods fixed by a special 
or local law. 

In order to set this coufiict at rest, S. 29 
was amended by Act 10 of 1922. Presumably 
the Legislature was aware of the distinction 
that had been drawn between those special and 
local laws which constituted complete codes 
in themselves for the purpose of limitation 
and those which did not. Yet it deliberately 
omitted to introduce such a distinction in 
amending S. 29 and the amended section 
does not concern itself with the question whe- 
ther the general provisions of the Limitation 
Act would be applicable only in the case of 
incomplete codes and would not be applicable 
in the case of complete codes. Without making 
any such distinction, the Legislature introduced 
the amendment in S. 29, the plain effect of 
which is that if a special or local law pi’es- 
cribes a period of limitation different from 
that prescribed by Sch. 1, Limitation Act, only 
Ss. 4, 9 to 18 and 22 would be applicable, but 
the remaining sections would not. This shows 
that the first view mentioned above is left un¬ 
touched by the amendment, so that if a special 
or local law is a complete code in the matter of 
limitation, none of the provisions of the Limita. 
tion Act, even Ss. 4 and 9 to 18 and 22 mentioned 
in s. 29 ( 2 ) (a), Limitation Act, would be a^)- 
plicable to a suit governed by such special or 
local law. This view was recently adopted by 
the Full Bench of the Allahabad High Court 
in A.I.E. 1942 ALL. 429,^® and it was held that 
the provincial Insolvency Act was a special 
law within the meaning of S. 29 (2), Limita¬ 
tion Act, but as it was a self-contained Act in 
the matter of limitation with respect to pro- 
coedings contemplated by it, the provisions of 
the Limitation Act had no application to that 
Act. It is obvious that the question whether 
the Dekkhan Agriculturists’ Belief Act is or is 
not a complete or self-contained Act in the 
matter of limitation is pertinent only to de¬ 
termine whether any of the provisions of the 
Limitation Act including those mentioned in 
S. 29 (2) (a) are applicable to suits under it. 
But it has been held in 45 Eom. L. E. 1064,^^ 
and it cannot be disputed, that the Dekkhan 
Agriculturists’ Belief Act is not such a com¬ 
plete and self-contained Act. Henc e the pro - 

15. (’42) 29 A. I. E. 1942 All. 429 : 204 I. C. 1 : 
I.L.K. (1943) All. 84 (F.B.), Raja Pande v. Sbeonu- 
jan Pande. 


visions of the Limitation Act must be held to 
he applicable to suits falling under S. 72. One 
of those provisions, viz., S. 29, says that Ss. 4, 
and 9 to 18 and 22 would be applicable to such 
suits and not the remaining sections. The 
cases in 33 Mad. 92^^ and 18 Mad. 99,^^ which 
are relied upon in 45 Bom. L. R. 1064,^^ were 
decided prior to the amendment of S. 29^ 
Limitation Act, and have ceased to be good 


law after the amendment. 

After the amendment all the High Courts 
agree that to suits for which a special or local 
law has provided a period of limitation dif¬ 
ferent from that prescribed by the Limitation 
Act, S 3 . 4 and 9 to 18 and 22 would apply un¬ 
less their application is expressly excluded by 
that special or local law: GO cal. 970,^® 9 Pat. 
172^^ and 56 Bora. 135.^'* But the remaining 
provisions of the Limitation Act would not 
apply proprio vigore, i. e., merely by virtue 
of the Limitation Act itself, and if they are 
to apply, the grounds for applying them must 
be found in the special or local law itself. 
Thus in GO cal. 571’*^ S. 5, Limitation Act, was 
held to be inapplicable to an appeal by a per- 
son convicted under S. 39 (l) of ordinance 2 
of 1932 which was held to be a special law for 
the purpose of S. 29, Limitation Act. The 
same view was taken by the Madras High 
Cburt in the case of an appeal from convic¬ 
tion under Ordinance 1 of 1922 in A. I. R. 1923 
Mad. 95.^^ In I. L. R. (1941) ALL. 35G,^^ S. 5, 
Limitation Act, was held not to bo applicable 
to an appeal under S. 29, Cantonments 
(House-Accommodation) Act 1923. 

On the other hand, while S. 184, Ben. Ten. 
Act, iirescribes the limitation for suits speci¬ 
fied in sch. 3, 3ub-3. (l) of S. 185 excludes the 
application of S3. G, 7, 8 and 9, Limitation 
Act, and sub-s. (2) expressly provides that all 
the other provisions of the Limitation Act 
shall apply to suits. Hence in 9 Pat. 747 ' 
S 3 . 19 and 20, Limitation Act, were held to ap¬ 
ply to a suit specified in Sch. 3, Ben. Ten- 
Act. Similarly, S. 6 , Limitation Act, was held 
to apply to a suit under the Central Provinces 
Land Eevenue Act by virtue of the express 

16. (’33) 20 A.I^. 1933 Cal. 782: 60 Cal. 970: 148 

I.C.15, Mulnapur Zemindar! Co. v.PnyabalaDa^- 

17. (’30) 17 A.I.E. 1930 Pat. 14 : 9 Pat. 172 : 122 
I. C. 810, Firm of Mobah Lai Hardeo Das v. Com 
missioner of Income-tax, Bibax* and Orissa. „ , 

18. (’32) 19 A.I.E. 1932 Bom. 2-59 : 56 Bom. 13 > • 
137 I. C. 545, Chaganlal Sakerlal v. President. 

Thana Municipality. ^ ^ , r-, i i i 

19. (’33) 20 A.I.E. 1933 Cal. 121 : 60 Cal. 5/1: 143 

I. C. 802. Keelratan Ganguli V. Emperor 

20. (’23) 10 A.I.E. 1923 Mad. 95 : 71 I. C. 217, in 

re Mittoor Moideen Hajee. iin.ix Ml 

21. (’41) 28 A.I.E. 1941 All. 207: I.L.R. (1941) AU 
356 : 194 I. C. 404, Chbeda Lai .Jam v- Ofneet 

Commanding Station, Meerut. i.>6 

22. (’30) 17 A.I.E. 1930 Pat. 301 : 9 Pat. 74/. 

I. C. 299, Hasan Imam v. Brabmdeo aingb. 
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provision contained in s. 160 (3) of that Act : 
A. I. R. 1926 Nag. 336.*® So, too, in A.I.R. 1933 
Mad. 521,“* s. 211 , Madras Estates Land Act, 
■was held to override the general provisions of 
S, 29 ( 2 ) (b), Limitation Act. 

But there is no such provision in the Dek- 
khan Agriculturists’ Belief Act expressly ex- 
tending s. 19, Limitation Act, to suits which 
fall within the scope of S. 72, Dekkhan Agri¬ 
culturists’ Relief Act and we see no ground in 
that Act for departing from the strict provi¬ 
sions of S. 29 (2) (b), Limitation Act. That 
ground, it is suggested, is to be found in the 
X ery intention of the Legislature in enacting 
S. 72. It is argued that the periods of limita- 
tion provided by the Limitation Act were 
legarded as too short and likely to cause 
hardship to agriculturist debtors by compel¬ 
ling their creditors to sue them or take fresh 
bonds at comparatively shorter intervals pre¬ 
scribed by the Limitation Act and that s. 72 
was intended to enlarge the jieriods of limita¬ 
tion to mitigate this hardship. But if thereby 
the agriculturist debtors are deprived of the 
benefit of the general provisions of the Limita- 
tion Act such as Ss. 19 and 20, their creditors 
would feel compelled to sue before the expiry 
of such enlarged periods of limitation and thus 
the agriculturist debtors would be deprived of 
the advantage of getting an extension of time 
by giving an acknowledgment or making part 
payments. This argument is based on the' line 
■of reasoning adopted in 45 Bom. L. r. lOGi.^^ 
But with great respect we doubt whether the 
enlargement of the periods of limitation can 
be said to be always for the benefit of the 
debtor. The law of limitation affords to the 
debtor a shelter for evading the payment of a 
just debt and extinguishes the right of the 
creditor to recover it in a Court of law after 
the prescribed period. Hence if that period is 
enlarged, it is more favourable to the creditor 
who in spite of the enlargement has always 
the option to file his suit at any time within 
that period after his amount has become due 
and is not bound to wait till the last day of 
that period. The general provisions of the 
Limitation Act are in a way a concession to 
the plaintiff to enable him to obtain an exten¬ 
sion of time on various grounds such as 
^nority, acknowledgment and part-payment, 
bection 29 is intended to curtail that conces- 
Sion and restrict it to ss. 4, 9 to 18 and 22 and 
to deny to the plaintiff the benefit of the re- 
maming sections in the case of suits for which 
different periods of limitation are fixed by a 
special or local law. In this wa y the benefit 

I. C. 563, 

Madho Rao v* Balaji. 

24 . (’33) 20 A. I. R. 1933 Mad. 521 :144 I. C. 963 
Venkatarao Apparao v. Chakrapani. ' 


gi\en to the plaintiff by the eulargement oi 
the i^riod of limitation by S. 72, Dokkhan 
Agi-icultunsts’ Belief Act, is to some extent 
counter-balanced by the denial to him of sec 
tions other than Ss. 4. 9 to 18 and 22 , Limita¬ 
tion Act. If those sections also are to be made 
applicable to the plaintiff', then as Divatia J 
has suggested in 44 Bom. L. R. 188,*« the 
Legislature must introduce a provision in the 
Dekkhan Agriculturists’ Belief Act expressly 
making them applicable to suits falling under 
S. 72 just as S. 185, Ben. Ten. Act, was suit¬ 
ably amended by Act 4 of 1923 after the 
amendment of s. 29. Limitation Act in 1922 . 

After all equitable considerations are out of 
place in construing the statute of limitation 
and the strict grammatical meaning of words 
is the only safe guide. The underlying princi¬ 
ple is that the meaning and intention of a 
statute must be collected from the express 
words used therein rather than by any opi¬ 
nions which may be entertained by the Court 
as to what is just and expedient. Iii 67 i. a. 

416“® the Privy Council observed (page 426 ): 

.... a Limitation Act ought to receive siuh a 
construction as the language in its plain meaning 
imports ; . . . . A law of limitation and prescription 
may appear to operate harshly or unjustly in parti- 
cular cases, but where such law has been adopted by 
tbe State, .... it must, if unambiguous, be applietl 
with stringency. . . . The rule must be enforced even 
at the risk of hardship to a particular party. The 
Judge cannot, on equitable grounds, enlarge the time 
allowed by the law, postpone its,operation, or intro¬ 
duce exceptions not recognised by it.” (Mitra’s Law 
of Limitation and Prescription, Edn. 6, p. 256.) 

With respect we are inclined to think that 
the view taken by Divatia J, in 44 Bom.L.E. 
138^® is in accordance with the plain meaning 
of s. 29, Limitation Act, and S. 72 , Dekkhan 
Agriculturists’ Relief Act. But as a Division 
Bench has taken a different view, we refer 
the following question to a Pull Bench for 
decision: “Having regard to S. 29 ( 2 ), Limi¬ 
tation Act, is the plaintiff in a suit governed 
by s. 72, Dekkhan A^iculturists’ Relief Act, 
for the purpose of limitation entitled to the 
benefit of s. 19, Limitation Act?” 

OPINION 

Kania A^. C. J. On the hearing of second 
Appeal No. 549 of 1941 Lokur and Rajadbyak- 
sha JJ. having found a conflict of authorities 
about the interpretation of s. 29 ( 2 ), Limita¬ 
tion Act, 1908, read with S. 72, Dekkhan Agricul¬ 
turists’ Relief Act, 1879, referred the following 
question for the decision of a Full Bench * 
“Having regard to 8.29(2), Limitation Act, is the 
plaintiff in a suit governed by S. 72, Dekkhan Agri- 
culturists’ Relief Act, for the purpose of limitation 
entitled to the b enefit of S. 19, Limitation Act ?” 

25. (’41) 28 A. I. R. 1941 P. C. 6 : I. L. H. (1941) 
Bom. 202 : L L. R. (1941) Kar. P. C. 11 : 67 I. A. 

416 : 193 I. C. 225 (P, C.), General Accident Fire 
and Life Assurance Corporation v. Janmahomed 
Abdul Rahim. 
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The short facts leading to this api^eal are 
as follows. On 6th March 1929, the original 
three defendants passed a promissory note for 
R 3 . 1200 in favour of the plaintiff. On 11th 
August 1932, defendant 1 -m-ote a letter to the 
X^laintiff which was contended to be an acknow¬ 
ledgment of the liability under the promissory 
note. Itelying on that letter, the plaintiff filed 
the suit on 2nd June 1938, against all the three 
defendants. The common defence of all the 
defendants was that the letter in question did 
not amount to an acknowledgment. Defen¬ 
dants 2 and 3 further contended that they were 
not bound by the letter, because they had 
separated from defendant 1. There was also a 
dispute about the consideration. At the hear¬ 
ing the trial Court found against the plaintiff 
on the question of separation of defendants 2 
and 3. It also found that the letter in question 
did not amount to an acknowledgment and, 
therefore, dismissed the suit. The plaintiff ap- 
l)ealed. He did not contest the finding of the 
trial Court in respect of defendants 2 and 3, 
but contended that the letter amounted to an 
acknowledgment within the meaning of S. 19, 
Limitation Act, and defendant 1 was therefore 
liable on the promissory note. The first appeal 
Court rejected that contention and dismissed 
the api'jeal. The plaintiff' filed a second appeal. 
In the interval two decisions of this Court were 
pronounced. The first was by Divatia J., sit¬ 
ting as a Single Judge, in 44 Bom. L. R. 138.^** 
That was in respect of the application of S. 20, 
Limitation Act, in the case of a suit covered 
by S. 3, cl. (w), Dekkhan Agriculturists’ Relief 
Act. The learned Judge held that the amend¬ 
ed provisions of 8.29 (2), Limitation Act, pre- 
vented the plaintiff from relying on S. 20 of 
the Act. Some time later N. J. Wadia and 
Sen JJ. in 45 Bom.L.R. 1064“ took a contrary 
view and differed from the view of Divatia J. 
The referring judgment mentions both these 
cases which have given rise to this reference. 

It was argued before us by Gajendragadkar 
that S.72, Dekkhan Agriculturists’ Relief Act, 
did not i)rescribe a period of limitation, because 
pf a local Act prescribed a period, it must men¬ 
tion a starting point. He further contended 
that the words used in S. 72, particularly the 
word “substituted,” showed that the Legis¬ 
lature amended the schedule of the Limitation 
Act but did not prescribe a different period by 
S. 72, From those arguments it was contended 
that S.72, Dekkhan Agriculturists’ Relief Act, 
was not a special or local law which prescribed 
a period of limitation different from the period 
prescribed by the Limitation Act and, there¬ 
fore, S. 29 ( 2 ), Limitation Act, did not apply. 
He frankly conceded that if on a proper con¬ 
struction of s. 72, Dekkhan Agriculturists’ Relief 
Act, the Court came to the conclusion that it 


prescribed a different period of limitation, his 
contentions must fail. It is therefore necessary 
to consider those two arguments as advanced. 

In order to appreciate the true eft’ect of 
8.29 (2), Limitation Act, it is necessary to first 
turn to Sch. 1 , Limitation Act. It is divided 
into three columns : the first is headed “des¬ 
cription of suit,” the second “period of limita¬ 
tion,” and the third “time from which period 
begins to run.” The expression “period of limi¬ 
tation” is thus used in that schedule to mean 
what is prescribed under col. 2. Incidentally, 
in my opinion, it negatives the contention that 
a period of limitation must prescribe the start¬ 
ing ix)int because, if that was correct, there 
was no necessity for the Legislature to make 
col. 3 “time from which period begins to run.” 
It seems to me, therefore, that by the use, of 
the words “period of limitation” in S, 29 (2), 
Limitation Act, the Legislature clearly meant 
a period stated in another special or local law 
which could be put in place of the ijericvl 

shown under col. 2 of Sch. 1. 

The second argument, in my opinion, is 
also unsound. While under S. 72, Dekkhaji 
Agriculturists’ Relief Act, the Legislature 
could have prescribed a schedule like the one 
found in the Limitation Act, there appears 
no objection to achieving the same result in a 
different way by using appropriate words. It 
should be noticed that under S. 72, Dekkhan 
Agriculturists’ Relief Act, it is not one kind 
of suit for which one period of limitation is 
prescribed under all circumstances. It deals 
with several kinds of suits covered by S. 3, 
cl. (w), Dekkhan Agriculturists’ Relief Act. 
It provides two different periods of limitation 
under two different circumstances. In my 
opinion, therefore, the word “substituted as 
used in S. 72 is equivalent to prescribing 
the periods mentioned in els. (a) and (b) of 
S. 72 in place of those prescribed by the Limi¬ 
tation Act. That appears to be the natural 
and proper reading of the words used in S. 72, 
Dekkhan Agriculturists’ Relief Act. 
unable to read the word “sulsfeituted as 
amounting to an amendment of the schedule 
to the Limitation Act, as contended by the 
plaintiff. On the construction of the section 
itself, I think it prescribes a period of limita-| 
tioD, for the suits mentioned therein, different 
from the period prescribed in Sch. 1, col. % 
and therefore S. 29 (2), Limitation Act, applies. 
That .sub-section deliberately omits the ap¬ 
plicability of S9. 19 and 20, Limitation Act, to 
such suits and, therefore, the plaintiff’s con¬ 
tention must fail. 

We were asked to look to the general policy 
of the Act. It was argued that the object of 
the Dekkhan Agriculturists’ Relief Act was to 
help the debtor and the omission to give toe 
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Iwnefit of ss. 19 and 20 would impose a hard¬ 
ship. I am not sure whether this is the cor¬ 
rect view. In any event, when the words of 
the section are clear, I do not think it is pro¬ 
per to discuss what was passing in the mind 
of the Legislature in framing the section as 
they had done or to construe it in view of 
what was supposed to be their intention. In 
my opinion 45 Bom. L. R. 1064^^ was wrongly 

decid^. The answar to the question referred 
to US is in the negative* 

Gha^a J.—I agree. Two questions arise 
for our determination on the construction of 
S. 29sub.cl. (2), Limitation Act, first, whether 
the Dekkhan Agriculturists’ Relief Act is a 
special or local law? and second, if it is a*spe- 
ci^ or local law, whether it prescribes for the 
suit with winch we are concerned a period of 
limitation different from the period prescribed 
therefor by Sch. i ? Now it is not disputed 
that the Dekkhan Agriculturists’ Relief Act is 
a special or local law within the meaning of 
sub-cl. (2) of s. 29, Limitation Act. So the 
only question that remains to be decided is: 
Does S. 72, Dekkhan Agriculturists' Relief Acti 
prescribe for the suit a period of limitation 
diflferent from the period prescribed therefor 
by Sch. 1 , Limitation Act? Mr. Gajendra- 
gadkar has contended that the language used 
in S. 72, Dekkhan Agriculturists’ Relief Act, 
is that the periods mentioned in that section 
shall be deemed to be substituted for those 
prescribed in Sch. i. Limitation Act. Mr. 
Oajendragadkar has emphasized the expres- 
Sion to be substituted” and he has argued 
that what S, 29 ( 2 ), Limitation Act, requires 
IS that the special or local Act should provide 
a self.<»ntained code relating to the law of 
limitation and should not merely deal with 
the period of limitation mentioned in col. 2 of 
sch. 1 . Now that would be importing words 
into s. 29 ( 2 ), Limitation Act, which it does 
not contain. It is quite clear that all that 
s. 29 (2) requires is that the special or local 
law should prescribe for a suit a period of 
limitation different from the period prescribed 
therefor by Sch, 1 and it cannot possibly be 
contended that when under s. 72 , Dekkhan 
Agriculturists’ Relief Act. a diflferent period 
IS prescribed, the provisions of s. 29 ( 2 ), 

Act, are not complied with. 

Mr. Gajendragadkar has also asked us to 

‘'If of the Legislature. I agree 

wia the learned Chief Justice that it is un- 

safe to consider the policy of the Legislature 
when the language of the section we are con¬ 
struing IS clear and unambiguous. But even 
If we are to consider the policy of the Legis- 
lature, the position is that prior to 1922 when 
S. 29, Limitotion Act, was amended there was 
some conflict of judicial opinion as to whether 
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the old S. 29, Limitation Act, permitt<.l 
Ss 19 . 20 and 21 to he applied when a special 
Act prescribed different periods of limitation 
but the consensus of opinion was that on a 
tnie reading of the old s. 29 . Limitation Act 
Ss. 19. 20 and 21 . Limitation Act. applied not.' 
withstanding the fact that the special or local 

® different period of limitation. 
With those facts present to the mind of the 
Legislature the Legislature deliberately de 
parted from the law as it was then under¬ 
stood to be by enacting S. 29, sub-cl. ( 2 ) 
Limitation Act, and it specifically provicle<l 
that ss. 19, 20 and 21 shall not apply when 
the special or local law prescribed a different 
period of limitation. We are not concerned 
with the reasons which led the Legislature to 
change its policy, but there can be no doubt 
that there was a deliberate change of policy 
as evidenced by the amendment of S. 29, sub- 
cl. ( 2 ), Limitation Act. I, therefore, agree 
with the learned Chief Justice that we should 

answer the question as he has suggested we 
should do. 

Weston J.—I agree that the question re¬ 
ferred to us should be answered in the ne^ui- 

tive. I have nothing further to add. ° 

* 

Reference answered, 
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SPECIAL BENCH 

Divatia, Chagla and Lokur Jj. 
Vishnu Gangadhar Ketkar — Applicant 

V. 


Government of Bombay. 

6th 

Q 1 Powers) Act (1931), 

^ ~ Biography of living person — 
Revo utionary movement 35 years ago narrated 

—Not narrative of current events—It is histo¬ 
rical work. 

^ lining person containing a 

revolutionary movement inexistence 

alwut thirty-five yeare ago which has now passed 
into history ls a historical work and not merely a 
DEiratiye of current events, [p 208 C 2] 

<5 Powers) Act (1931), 

S. 4 (1) — Historical or literary work and news 
paper articles etc. — Distinction between ex¬ 
plained—Test to be applied by Courts laid down. 

The Legislature has drawn a clear distinction 
^tween a historical or literary work on the one 
hand and writings such as newspaper article^^ 
pamphlets and similar publications on the other 
hand. In the case of the latter, approval or admira- 
tion of an offence of murder or other violent crime 
IS enough to attr^t the penal provisions of the Act 
but m the case of the former, mere approval or ad¬ 
miration of such offence is not enough; but it mu=t 
be shoTO that It has a tendency to encourage them 
at the time when the work is published. That dis¬ 
tinction is, indeed, necessary in the interest of the 
public. Otherwise no true and faithful history of u 
country can be written. The history of almost every 
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country abounds in violent upheavals of wars and 
revolutions including deeds of bravery which are held 
up for the admiration of posterity. No such historical 
work can be regarded as objectionable unless it has 
the present tendency to incite people to do such 
violent acts as may be punishable under the law of 
the land. That is the test which the Courts have to 
apply in determining the effect produced in the mind 
of an av. rage reader after he reads the alleged ob¬ 
jectionable passages in their proper context in their 
-c'ttings in the book : (’31) 18 A.I.R. 1931 Lab. 283 
(F.B.l, jDiss€>U.; Bom. Criminal Revn. Appln. No. 

:;4 t of 1936, lid. on ; (’33) 20 A.I.R. 1933 Nag. 148 
(F.B.), Ejipl., Disting., and Doubted] (’16) 3 A.I.R. 
1916 Bom. 9 and (’34) 21 A.I.R. 1934 Lah. 264, 
Deferred. [P 209 C 1] 

The Courts have to look to the circumstances in 
each case in judging a tendency to encourage murder 
and violent crimes, viz. the purpose of the work, the 
time at which it was published, the class of people 
\Ybo would read it, the effect it would produce in 
iheir minds, the context in which the objected 
words appear, and the interval of time between inci- 
dents narrated and the publication of the work. 

[P 209 C 2: P 210 C 1] 
(c) Press (Emergency Powers) Act (1931), 
Ss. 4 (1) and 3 (3)—Notice under S. 3 (3)—State¬ 
ment of objected words is in nature of charge. 

The statement of objected words attached to the 
notice is a part of the notice itself under S. 3 (3) 
which requires a “notice in writing to the keeper of 
the press stating or describing such words etc.” The 
statement is in the nature of a charge which gives 
particulars about the specific clauses of the sub- 
.•iectioD that are alleged to have been infringed. 
Government cannot in revision go behind or enlarp 
those particulars which are an integral part of the 

notice. ^ 

K. N. Dharap, M. Virkar and JI. S. Vrsekar 

— for Applicant. 

P. Engineer, Advocate-General and B. G. 
liao. Government Pleader — for the Crown. 

Divatia J. —This is an application under 
S. 23 (1), Press (Emergency Powers) Act, 1931, 
by the keeper of the “Lokasangraha Press” 
at Poona to set aside the order of the Pro¬ 
vincial Government requiring the applicant 
to deposit Rs. 2000 as security under S. 3 (3) 
of the Act. The demand for security was 
made as it appeared to the Government that 
certain passages in a book written in Marathi 
language by S. L. Karandikar called “Savar- 
kar Charitra," i. e. the life of Mr. Savarkar, 
and printed in the petitioner’s press fell under 
els. (a) and/or (b) of S. 4 (l) of the Act. There 
are in all twenty.three such passages which 
are alleged to incite to or encourage or tend 
to incite to or encourage, the commission of 
any offence of murder or any cognizable 
offence involving violence under cl. (a) or 
directly or indirectly express approval or 
admiration of any such offence, or of any 
person, real or fictitious, who has committed 
or is alleged or represented to have committed 
any such offence under cl. (b). The petitioner, 
however, relies on expln. (1) to S. 4 (l) which 
.says that no expression of approval or ad¬ 
miration made in a historical or literary work 


shall be demed to be of the nature described 
in that sub-section unless it has the tendency 
described in cl. (a). If the book falls under 
this explanation, cl. (b) would not apply, and 
the only thing we have to see is whether it 
has the tendency described in cl. (a). It is, 
therefore, necessary to consider that question 
first. The book must be either historical or 
literary if it is to fall under the explanation. 
Mr. Dharap for the petitioner has urged that 
it is both; it is not merely a biography of 
Savarkar but it also purix)rts to be a history 
of the revolutionary movement in which be 
took part from 1905 to 1909, and it is more- 
over a work of literary merit written in chaste 
language and attractive style. The author, 
Mr. Karandikar, is an M.A., LL.B., and a 
Tklember of the Bombay Legislative Assembly. 
The book is a bulky volume containing more 
than 600 pages and divided into sixteen chap¬ 
ters, with an introduction by Mr. N. C. Kel- 
kar. It purports to be a narration of the life 
of Savarkar. and the author says in his pre¬ 
face that later on he will write about what he 
calls the exposition of his views. 

The learned Advocate-General has con- 
tended on the other hand that the book is not 
a historical work but the biography of a liv¬ 
ing person describing in detail several inci¬ 
dents of murder of Government oflScials 
which it was not necessary to do in a bio¬ 
graphical work. He has further urged that as 
stated in the introduction of the book there 
was armed resistance to the Government 
going on at the time when this book was 
published in May 1943 and that therefore it 
was a description of the initial stages of the 
same revolutionary movement against the 
Government which continues upto this day. Wo 
have got before us the original book and after 
going through its contents we have no doubt 
that it is a literary work containing a histori¬ 
cal review of the revolutionary movement in 
which Savarkar took part when he was in 
England. It is true that the biography is of a 
living person, but it contains a narrative ofj 
the revolutionary movement in existence arout 
35 years ago which has now paped into his¬ 
tory. Savarkar was no doubt a principal figure, 
in that movement, but that particular move¬ 
ment has already ceased to exist as the per¬ 
sons who took part in it are either dead or 
have changed their revolutionary cult. VVe 
have no materials to hold that the alleg 
revolutionary movement of violence and 
sabotage in 1942 is such a continuation of the 
movement of 1905 to 1909 that the latter can 
be regarded as pertaining to current events 
and not those-of history. In our opiniom; 
therefore, the book is a historical work a^j 
not merely a narrative of current events- 
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While describing Savarkar’s part in it the 
author has purported to give a historical des- 
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cnption of the events mostly without express¬ 
ing his own opinion on their merits. It does 
not appear to us to be a one sided picture but 
the author has also narrated the opinions of 
some eminent persons living at that time who 
thought it to be a misguided and harmful 
movement. The book also seems to us to pos¬ 
sess literary style and to be a contribution to 
Marathi literature. We are, therefore, of the 
opinion that it falls under Expln. (l) to S. 4, 
sub-s. (i). 

The Legislature has drawn a clear distinc. 
|tion between a historical or literary work on 
the one hand and writings such as newspaper 
articles, pamphlets and similar publications on 
the other hand. In the case of the latter, ap¬ 
proval or admiration of an offence of murder 
or other violent crime is enough to attract the 
penal provisions of the Act, but in the case of 
the former, mere approval or admiration of 
such offence is not enough, but it must be 
shown that it has a tendency to encourage 
them at the time when the work is published. 
And that distinction is, indeed, necessary in 
the interests of the public. Otherwise no true 
and faithful history of a country can be writ¬ 
ten. The history of almost every country 
abounds in violent upheavals of wars and re. 
volutions including deeds of bravery which 
are held up for the admiration of posterity. No 
such historical work can be regarded as ob- 
jectionable unless it has the present tendency 
to incite people to do such violent acts as 
may be punishable under the law of the land. 
That is the teat which we have to apply in 
determining the effect produced in the mind 
of an average reader after he reads the alleg. 
ed objectionable passages in their proper con- 
text. The learned Advocate-General has con- 
tended relying on 12 Lah. 845^ that even a 
single sentence, if obnoxious to S. 4 (l), en- 
tails forfeiture of the security. We are unable 
to follow that decision, as our High Court has 
recently laid down a different rule. In Ori. 
Revn. Appln. No. 344 of 1936,^ under the 
Press (Emergency Powers) Act, Beaumont 
C. J. in delivering the judgment of the Special 
Bench, has observed : 

‘‘It has been laid down many times that in con- 
whether a passage falls within any of the 
prohibitioDs coDtamed in the Press Act we must not 
take it out of its context. Where, as here, we are 
dealing with a book, we must take the whole book 
into wneideration inoluding its purpose, and not 
attach too much importance topartioolar expressions 

1. (’31) 18 A.I.R. 1931 Lah. 283: 12 Lah. 345: 132 
I. C. 889 (F.B.), Prithvi Has Sbarma v. Emperor 

2. Cri. Revn. Appln. No. 344 of 1936, decided on 

Slst August 1936 by Beaumont C. J., Rangnekar 

ftnd N. J. Wadia JJ., In re Shankar Ramachandra 
Date. 
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even if they are of an unguarded, and indeed, objec¬ 
tionable character-Upon the whole. I have come 

to the conclusion that objectionable as that extract 
is, It IS not enough to justify Government condemn¬ 
ing the whole book and forfeiting the deposit." 

The learned Advocate.General has urged that 
even if the book falls under the explanation, 
we have to see whether the expression of ap¬ 
proval or admiration in the different passages 
of that work has the tendency described in 
cl. (a), and not whether the work as a whole 
has such tendency, because the word “it” in 
the explanation refers to "expression” and not 
“work." But even if it is so, we have to take 
the alleged objectionable passages in their 
context at the various places in which they 
occur and see whether the passages in their 
setting in the book have the alleged tendency. 
In the words of Shah J. in 19 Bom. L. R. 211,'^ 
where he was dealing with the analogous case 
of a speech alleged to be seditious (p. 272 ) ; 

“the question ... is one of determining the reason¬ 
able, natural and probable effect of the speeches 
taken as a whole on the minds of those to whom 
they were addressed. . . The speeches must be read 
as a whole ‘in a fair, free and liberalspirit.’ In deal¬ 
ing with them one ‘should not pause upon an objec¬ 
tionable sentence here or a strong word there.’ 
They should be de^lt with ‘in a spirit of freedom’ 
and ‘not viewed with an eye of narrow criticism’.’’ 

It must also be noted that 
“the provisions of the Press Act are of a penal cha. 
racter and according to the ordinary canons of inter- 
pretation, they should be construed strictly and 
literally in such a manner as to protect the liberties 
of the subject." A. I. R. 1934 Lah. 264.* 

It is next contended by the learned Advo¬ 
cate-General that if there is any expression 
of approval or admiration for an offence, 
such expression by itself must be taken to 
have the tendency to encourage murder and 
violent crimes. He relies upon a decision of 
the Nagpur High Court in A. I. R. 1933 Nag. 
148.® It was held in that case that a particular 
poem reciting that a person sentenced to 
death was a hero and that the drum of bis 
fame should reverberate in the whole universe 
would have the tendency to encourage the 
commission of violent offences. We doubt 
whether the learned Judges intended to lay 
down a general proposition that in all cases 
of admiration or approval of an offence or 
offender, there must be a tendency to encour. 
age violent offences. But if they do, we res- 
pectfully differ from them. Otherwise Expln. ' 
( 1 ) which protects a historical or literary work 
would be rendered nugatory. We have to look 
to the circumstances in each case in judging 
such a tendency, viz., the purpose of the 
work, the time at which it was published, the 

3. (’16) 3 A. I. R. 1916 Bom. 9 : 39 I. C. 807 : 19 
Bom. L. R. 211, Emperor v. Bal Gangadhar Tilak. 

4. (’34) 21 A. I. R. 1934 Lah. 264 : 151 I. C. 943, 

Des Raj v. Emperor. 

5. (’33) 20 A.I.R. 1933 Nag. 148 : 143 1. C. 119: 29 
N.L.R.244(F.B.), Bapuji V. C.P. Local Government. 
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class of people who would read it, the effect 
it would produce in their minds, the context 
in which the objected words appear, and the 
interval of time between the incidents narrat¬ 
ed and the publication of the work. 

Before going to the objected passages in the 
book, it is necessary to dispose of one general 
argument of the learned Advocate-General. 
He says that we have to see whether the 
passages fall under any of the els. (a) to (i) 
of sub-s. (l) of S. 4, and not merely clauses (a) 
and/or (b), because the body of the notice given 
to the petitioner mentions “words of the nature 
described in s. 4, sub-s. (l)“ of the Act. He 
'admits that in the statement of objected words 
attached to the notice, it is expressly men¬ 
tioned that it is a statement of words falling 
under els. (a) and/or (b) of S. 4 (1), but ac¬ 
cording to him the Government is not bound 
by that limitation as the notice itself is 
generally under the whole of sub-s (l). We 
are unable to accept that contention. The 
statement is a part of the notice itself under 
S. 3 (3) which requires a “notice in writing to 
the keeper of the press stating or describing 
such words, etc.” The statement is, therefore, 
a statutory provision and is in the nature of 
a charge which gives particulars about the 
specific clauses of the sub-section that are al¬ 
leged to have been infringed. The petitioner 
has come to this Court to set aside an order 
which purports to be based on that charge. 
We do not think, therefore, that Government 
can now go behind or enlarge those parti¬ 
culars which are an integral part of the notice. 
The material clauses in the notice would be 
(a) and/or (b), but as the book falls under 
Expln. (1) to sub-s. (l), the only question be- 
fore us is whether the book has a tendency to 
incite to or encourage the commission of any 
offence involving murder or violence as stated 
in clause (a). 

We have been taken by the learned counsel 
on both sides through the 23 objected passages 
as well as the other portions of the book which 
according to the petitioner, are to be read in 
their context. It must be stated at the outset 
that the purpose of the book is to give an ex- 
haustive and faithful account of the various 
phases of Savarkar’s life from his earliest days 
to his release from the Andamans in 1925. In 
his preface the author says that he is not a 
blind follower of Savarkar and that he does 
not believe that everything that he did is 
worthy of imitation or advocacy. As regards 
the activities of the revolutionaries before the 
last war he observes ; 

“In 1919 A. D., the then Emperor in proclaim¬ 
ing the Bojal amnesty declared that the introduc¬ 
tion of the new reforms was the beginning of a new 
era'. From the standpoint of the mlers, the indivi¬ 
duals who did objectionable acts in the preceding 


period, were set free, and they were given the oppor¬ 
tunity of reconciling themselv^ to the new order>. 
and simultaneously with it, the old writings and the 
old views of those individuals came as a matter of 
fact, to be consigned to the pure field of “History.’*" 
As it is not possible to avoid reference to those writ¬ 
ings and those views while giving a historical expo¬ 
sition of the then views of such individuals, there- 
would be no objection to make references to that ex¬ 
tent (and) from that point of view ; and it is only* 
with that consideration that 1 have made some re¬ 
ferences of that kind.” 

In the first of the objected passages also 
occurring in the preface the author advises- 
his readers to be imbued with the attitude of 
forgetting past things and of considering new 
events from a new point of view. He says, 
further : 

“It is requested that readers should maintain this 
noble attitude of to-morrow when looking at past 
things which have been described in the biography 
as pure historical events.” 

We must observe here that the readers of this 
literary biography are expected to be men 
with some education and culture who caa 
discriminate between historical and contem- 
]X)raneous events, and the author was making 
his appeal to them. 

Most of the objected passages occur ia 
chaps. 4 to 9 of the book where the author 
deals with Savarkar’s activities in England 
and his incarceration there. He gives a his¬ 
tory of the events in India and England 
which led to the revolutionary activities of 
Indian youths in England between 1905 and 
1909, mainly dealing with the connexion of 
Savarkar with Shyamji Erishnavarma,. 
Madanlal Dhingra and Lala Hardayal. Pas- 
sage (3) is a quotation of a passage from the 
Bengali paper “Yugantar” in 1907 as it ap¬ 
peared in the Sedition Committee Report- 
about the methods of Russian Revolution and 
Savarkar’s suggestion to take proper advice- 
from Russian events. Passage (4) is a repro¬ 
duction without comment of a proscribed 
pamphlet “Oh Martyrs” issued in 1908 by aik 
unknown author in England on the 60 th an¬ 
niversary of the Indian Mutiny. Passages (6)^ 

(6) , (9) and (12) are quotations from articles 
published in Shyamji Erishnavarma’a pros¬ 
cribed paper “Indian Sociologist,’ showing ap¬ 
proval of the actions of terrorists. Passages- 

(7) , (8), (10), (11), (13), (14), (16) and (16) are 
connected with the murder of Curzon Wyllie 
by Madanlal Dhingra in 1909, his trial and 
execution. Passages (il) and (13) are his state¬ 
ments in Court. Passage (14) is the statement 
found on his person after his arrest and sub¬ 
sequently published in the ‘Daily News' of 
England and some American papers. Passage 
(15) describes the incident of Dhingra's execu¬ 
tion in picturesque language. Passage (16) is a 
pamphlet issued by Dhingra’s friends after hia 
execution and quotations from Blunt’s Diaries- 
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Passage (i7) 

by some Mian youths addressed to Indian 
Princes, subsequently quoted by Sir V. Chirol 
in 1916 in his lx)ok “Indian Unrest." Passages 
(16) and (19) relate to description of Jackson’s 
murder by Kanhere in Nasik in 1909 . Passage 
(20) is a comparison of Dhingra with an Egyp¬ 
tian political terrorist. Passages ( 2 ) and%i) 
are expositions of two of Savarkar’s poems 
one written in 1899 and the other written while 
in England in praise of revolutionaries. Pas¬ 
sage ( 22 ) is a conversation between Savarkar 
and a warder at Andamans about the bravery 
of a Hindu youth, Nani Gopal, in which a 
^mparison is mode between Hindus and 
Pathans. Passage (23) is not now relied on by 
the Advocate-General as objectionable. Some 
of these passages are, it is true, reproduction 
of proscribed literature, but whatever other 
penalty there may be for doing so, the learn- 
fd Advocate-General has conceded that there 

IS no penalty prescribed for it in the Press 
Act. 

There is no doubt that in some of these 
passages the author has expressed his sym¬ 
pathy as well as admii-ation for the courage 
and calmness of persons like Madanlal DhiL 
gra and Kanhere who were convicted of mur¬ 
der. They are passages (7), (a), (i3), (i 5 ), ( 16 ), 
(18), (l9), ( 20 ) and ( 21 ). Passage ( 10 ) expresses 
ridicule of one Palmer who boasted of having 
shed his blood in defending the Empire when 
he was attacked with a stick by some Indians 
at a political meeting. But to determine whe¬ 
ther all these passages tend to incite to or en¬ 
courage violent acts, we have got to consider 
the words in their context and in conjunction 
with the main theme of the book. While des- 
cribing Savarkar’s revolutionary activities 
the author has also told the readers what lead¬ 
ing Indian politicians thought about such acti¬ 
vities. He has narrated how the Honourable 
Mr. Gokhale felt aggrieved at the propensi- 
ties of young Indians in England, how Mahat 
ma Gandhi tried to divert the minds of Indians 
who were falling under the speU of the views 
of the revolutionaries, how Sir Surendranath 
Ba^erji expressed his disapproval of Dhin- 
gra’s action in a public meeting in London 
how Bipin Chandra Pal said that he did not 
agrw with those young men who were inter¬ 
preting the mutiny of 1857 as a war for national 
independent, and finaUy how Mr. N. C. Kel- 
kar m a publwj meeting at Poona condemned 
Dhingra s act m the following words : 

Madanlal Dhingra is, I am sorry to say an 
Indian; and we, Indians, are therefore bound to ex- 
press, in the strongest manner, our sense of detesta- 
tion of bis crimes .... The doctrine of violence, if 
at aU It exists as a doctrine, is confined to stray in 

It, though its dimensions may be, howsoever, me^e. 


trw which must not be allowed to grow 
even in neglected corners.” ^ 

S: E" “£0““ 

im^rted into India from Europe, does not trv to 
justify assassination of any indivMual. and to not 

R disloyalty or mutiny against the 

Bntish Government. On the contrary, altlmugh the 
British rule is still there, he accepts it for tlfe time 
being and advises Indian youth to join the army 

tn IhiT Command, in or“er 

enemies of the 

The author of the book has also iu his later 
chapters narrated how Savarkar changed his 
views and realised the futility of armed revo- 
lutiOD. He has quoted in extenso from the 
memonai which Savarkar sent to the Govern- 
ment from the Andamans in September 1914 
soon after the last war began. He says : 

h. ^ nothing else can 

to iS ^ self-government be granted 

l^hed^n of Indians be estab- 

rfes Lldin^ ^ ^ revolutiona- 

Sd from our 

old path of armed resistance and give loyal and 

^arty support to England’s case in the war 

We promise that, should we be released now 'we 

l^esitate in joining the army with a ’view 

. The learned Advocate-General has iir^ed 
that it was a conditional promise and that 
there is nothing to show that Savarkar has 
nnally iibandoned his faith in violent methods 
It 13 weU known that Savarkar was released 
m 1925, the restrictions against his movements 
were removed in 1937 and to-day his loyal 
support to recruitment is recognised and even 
valued by the Government. We need not spe. 
culate as to what he may do in future because 
we are concerned only with what bis views 

As to that, there can be no doubt about the 
change m Sayarkar's methods of political 

cribed this change not only in the mind of 
Savarkar but also of another revolutionary 
Lala Bar Dayal who “has set it down as his 
opmion that war and revolution are in the 
nature of a gamble and at least the weak sub. 
jeots of countries like India, Egypt and so on 
sho^d not go m for this gamble.” In fact, the 
author has shown himself not merely an ad- 

during his revolutionary 
days but he is also an admirer of his present 

think that after laying down the book, the 
reader of the class which is expected to read 
It will see the futility of armed revolutionary 
activities notwithstanding the author’s admi 
ration of the so-ealled deeds of the terrorists 
m some passages in the book. The Indian poli. 
tical movement has so rapidly passed through 
a number of ideological phases since igog that 
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events of the preceding period appear to be 
much removed from modern times, and have 
ceased to be a source of inspiration to politi- 
cal propagandists of the present generation. 

On the whole, after giving our careful con- 
sideration to the arguments on both aides, we 
are of the opinion that, although some of the 
passages fall under cl. (b) of sub-s. (i), they 
are protected by Expln. (l), and none of the 
passages read in their context and the book as 
a whole can be regarded as having a tendency 
to incite to or encourage any offence of mur¬ 
der or any cognizable offence involving vio- 
lence. Accordingly, we make the rule absolute, 
allow the application and set aside the order 
of security. The amount of security, if depo- 
sited, should be returned. The application is 
allowed with costs. 

p v Rule made absolute. 
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FULL BENCH 

Stone C. J., Kania. Wadia. Divatia 

AND CHAGLA JJ. 

Keshav Gokhale — Applicant 

V. 


Emperor. 

Criminal Application No. 585 of 1943, Decided on 
2l8t April 1944. 

(a) Defence of India Rules (1939), R. 26—Order 
clearly showing non-appliance of mind by autho¬ 
rity concerned—Order is invalid — Satisfaction 
on materials before it is condition precedent. 

The obligation to consider reasons or grounds for 
making the order and to be satisfied upon material 
laid before the officer or authority making it or 
within bis cognizance is a condition precedent to th^e 
making of an order: (*43) 30 A. I. R. 1943 F. C. 75; 
(’44) 31 A.I.R. 1944 F. C. 24 and ^ K. B 87 

Foil. 1*^ ^ 

’If on a perusal of the order underR. 26 it becomes 
clear that the authority or officer making the order 
did not apply its or his mind as required by E. 26, 
the order is invalid : (’43) 30 A. I. R. 1943 F. C. 75, 
Foil. 215 C 1] 


(b) Restriction and Detention Ordinance (3 of 
1944), S. 6—Effect of S. 6 (1) explained—S. 6 (2) 
covered only orders valid except for defect in 
S. 6 (1)_Document which is not order at all is 

not validated. 


The eSect of 8. 6 (1), Restriction and Detention 
Ordinance, is to validate orders made under R. 26, 
Defence of India Rules, which would otherwise have 
been invalid “on the ground merely that the said 
rule purported to confer powers in excess of the 
powers that might at the time the said order was 
made be legally conferred by a rule made under the 
Defence of India Ordinance, 1939, or under S. 2, 
Defence of India Act, 1939”. That is to say, it cured 
the defect in the divergence of language between 
the rule on the one band and theOrdinance and the 
Act on the other. It is every such order which under 
S. 6 (2) is to be deemed to have been, and which 
shall have eSeot as if it had been, made under the 
1944 Ordinance, and as if such Ordinance had been 
in force at the relevant date. Section 6 (2) of the 
1944 Ordinance does not validate a document which 


is not an order at all, even though it bears the 
signature of a duly authorised officer, if it can be 
shown that the officer never applied his mind when 
be affixed his signature to it. It is only orders made 
valid by S. 6 (1) to which S. 6 (2) applies and is 
limited. If it can be shown that an order is invalid 
on a ground other than the invalidity of R. 26, 
Defence of India Rules, S. 6 (1) of the 1944 Ordi¬ 
nance does not apply and cannot validate such an 
order. Only orders valid except for the defect men¬ 
tioned in S. 6 (1) are covered by S. 6 (2) : (’44) 31 
A. I. R. 1944 Lah. 142 (F. B.), Ref. [P 216 C 1, 2] 

(c) Restriction and Detention Ordinance (3 of 
1944), S. 10 — First part of S. 10 (1) does not 
prevent Court from deciding validity of order 
under Defence of India Rules, R. 26 — Scope of 
second part of S. 10 (1) explained. 

The first part of 8.10 (1) does not prevent Courts 
from enquiring intoand deciding questions of validity 
of orders passed under R. 26, DeJence of India Rules, 
on the ground of the same being ultra vires. The 
second part of S. 10 (1), which suspends the opera¬ 
tion of S. 491, Criminal P. C., to such orders, applies 
to two classes of orders: that it to say, orders made 
under 8.3 of the Ordinance itself and orders “having 
efiect under this Ordinance or in respect of any per- 
son the subject of such an order.” [P 216 C 2] 

R. A. Jahagirdar, K.J. Kale and D. M. AUuivale 

— for Applicant. 

K. P. Engineer. Advocale-Qeneral and B. O. 

Rao. Government Pleader — for the Crown. 

Stone C. J.— We are unanimous in our 
opinions on the various questions which have 
been raised, and the judgment I am about to 
deliver is the judgment of this full bench. We 
have before us two petitions under S. 491, 
Criminal P. C., 1898, of Mr. Keshav Govind 
Gokhale, who has been brought up from 
Belgaum Central Prison where he is under 
detention. From these petitions which are 
duly affirmed it appears that Mr. Gokhale is 
a pleader practising in the Courts of the Dis- 
trict of Belgaum and is also a Member of the 
Bombay Legislative Assembly. The following 
further facts, some of which appear in Mr. 
Gokhale’s petitions, are not in dispute : (l) 
That the arrest was made under R. 129, 
Defence of India Rules, by a Sub-Inspector of 
Police at Nippani which is 44 miles from 
Belgaum at 3 o’clock in the afternoon of 9 th 
August 1942. (2) That Mr. Gokhale was on the 
day following conveyed to Belgaum Central 
Prison, where he was detained until the middle 
of March 1943, being then transferred to Nasik 
Road Central Prison, and subsequently re¬ 
transferred to Belgaum Central Prison, from 
whence he has b^n produced before us pur¬ 
suant to an order of this Court. (3) That the 
document, by virtue of which Mr. Gokhale is 
detained, was signed by Mr. C. N. Millard. 
District Magistrate of Belgaum, on 9th August 
1942, in point of time before the actual arrest. 
( 4 ) That on the same day as Mr. Gokhale 
was arrested Mr. Millard issued a document 
or documents which led to the detention o 
about thirty other persons. (5) That as ft 
result of reading an account in the news- 


1943 


Keshav Gokhale V. Emperor (PB) (Stone C. J.) Bombay 218 


papers of a decision of the Federal Covirt, 
Mr. Gokhale applied on 2nd September 1943 ] 
to the District Magistrate at Belgaum for a 
copy of the order under which be was detained. 
That he was not supplied with any copy 
until 7th November 1943. 

Before parting with the facts, we desire to 
state that every person under detention has a 
right to know the terms of the order under 
which he is detained, and that the delay in 
complying with Mr. Gokhale's request re¬ 
mains unexplained and is regrettable. 

By sub-r. (i) of R. 129, Defence of India 
Rules, 1939, any police-officer, or any other 
officer of Government empowered in that be. 
half by general or special order of the Central 
Government, or of the Provincial Govern, 
ment, may arrest without warrant any pei’son 
whom he reasonably suspects of having acted, 
of acting, or of being about to act: in amongst 
other ways “with intent to assist any State at 
war with His Majesty, or in a manner pre- 
judical to the public safety or to the efficient 
prosecution of war." By sub.r. (2) of R. 129 it 
is provided that the officer who makes an 
arrest under sub-r. (l) shall forthwith report 
the fact of such arrest to the Provincial 
Government and may commit the xJerson so 
arrested to custody; Provided that no person 
shall be detained in custody under this sub¬ 
rule for a period exceeding fifteen days 
without the order of the Provincial Govern¬ 
ment; and that no person shall be detained 
in custody under this sub-rule for a period 
exceeding two months. 

The relevant portions of R. 26, as it stood 
on 9th August 1942, were as follows : 

“(1) The Central Government or the Provincial 
Government, if it is satisfied with respect to any 
particular person that with a view to preventing him 
from acting in any manner prejudicial to the defence 
of British India, the public safety, the maintenance 
of public order, His Majesty’s relations with foreign 
powers or Indian Stales, the maintenance of peace* 
ful conditions in tribal areas or the efficient prosecu¬ 
tion of the war it is necessary so to do, may make 
an order ;. . . 

(b) directing that he be detained.” 

Sub-rule (6) provides that so long as there is 
in force in respect of any person such an 
order directing detention, the person detained 
shall be liable to be detained in such place 
Md under such conditions as the Central 
Government or the Provincial Government 
may from time to time determine. 

Under section 2 (s), Defence of India Act, 

1939, the Provincial Government has the 

power to delegate its powers and duties. And 

on 19th December 1941, the Government of 

Bombay by a Notification in the Bombay 

Government Gazette made the following 
order : ® 


exercise of tlio powers 
2. I^efenco of India Act 
1939 (3o of 1939), the Government of Boinbav is 
pleased to direct that the powers or duties conferred 
or iniposed on it by such of the rules of the Defence 

f are mentioned in the schedule an- 
nexed kereto shall also be exercisable or discharge- 
able by all District Jfagistrates within the limits of 
their respective jurisdiction.” 

The schedule contains, amongst other rules 
R. 26 and R. 129. ’ 

On 7 th August 1942, that is to say, two days 
wfore Mr. Gokhale’s arrest, by a further 
Notification being no. s. d. V ./30 in the 
Bombay Government Gazette in similar terms 
to the former it was provided that the powers 
conferred by Rule 26 (5) of the Defence of 
India Rules shall also bo exercised by all 
District Magistrates within tha Province of 
Bombay. In fact R. 20 was subsequently 
held by the Federal Court in A*I.R. 1943 F. c. 1 * 
to be ultra vires; and two Ordinances, to 
which we will presently refer, were issued by 
the Governor-General for the purpose of cur- 
ing by retrospective operation such invalidity. 
The document, under which Mr. Gokhale has 
been detained since his arrest on 9th August 
1942, is in the following terms : 

“No. M. a62. 

Order. 

Whereas the Government of Bombay has, by 
Notification in the Home Department (Political), 
No. S.D./W-3401, dated 19th December 1941, and 
No. S.D.V./30. dated 7th August 1942, directed that 
the powers conferred on it by R. 26 of the Defence 
of India Rules shall also be exercisable by the Dis¬ 
trict Magistrates; 

And whereas I, C. N. Millard, District Magistrate 
of Belgaum, am satisfied with respect to the persons 
named in the first column of the Schedule hereto 
annexed that with a view to preventing them from 
acting in a manner prejudicial to the defence of 
British India, the public safety, the maintenance of 
public order and the efficient prosecution of the war, 
it is necessary to make the following order ; 

Now, therefore, in exercise of the powers conferred 
R. 26 of the said Rules, I do hereby direct that 
the said persons be detained until further orders in 
the Belgaum Central Prison. 

I do hereby further direct that the said persons 
shall, for purposes of the Security Prisoners Deten¬ 
tion Conditions Order, 1941. be classified as indica- 
ted against their names in the second column of the 
said schedule. 

Schedule. 

Name of person. Classification. 

K.G. Gokhale of Belgaum. 1, 

. Signed (Illegible). 

(Illegible) District Magistrate, 

^ , Belgaum. 

Dated at Belgaum. this 9th 
day of August 1942. 

(Impress of rubber stamp). 

District Magistrate, Belgaum.” 

An examination of the original of .this 

document shows that it consists of a form . 

1. ('43) 30 A. I. R. 1943 F. C. 1 : I. L. R. (1944) 

Bom. 183 : 1943 F. C. R. 49 : 207 I. C. 1 : I.L R. 

(1943) Kar F. C. 26 (F. C.), Keshav Talpade v. 
Emperor. 
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produced by a cyclostyled process, on which 
has been tyi^d in the left-hand column of 
the Schedule “K. G. Gokhale of Belgaum”, 
and in the right hand column the figure “I”. 
The date has been filled in by typing “9th’* 
and the word “August”. The signature is in 
ink, which, though illegible, is admitted to be 
that of Jlr. Millard. The only other altera- 
tions to the original form are the impress of 
a rubber stamp of the District Magistrate, 
Belgaum, and the initials which are in ink of 
a clerk under the signature and against the 
words “District Magistrate, Belgaum.” It is 
obvious that the document, as signed, is in. 
appropriate to the case of a single person, 
since it reads that Mr. Millard is satisfied 
with respect to “the persons named in the 
first column of the Schedule,” and it continues 
at four other di^[erent places as if it was deal¬ 
ing with a plurality of persons. The reasons 
contained in the body of it, except those re. 
lating to Native States and tribal areas, are 
copied from R. 26 (l) of the Defence of India 
Rules as that sub-rule stood on 9th August 
1942. 

Although the form was cyclostyled by the 
morning of 9th August it refers to the Notifi¬ 
cation of the Government of Bombay dated 
7th August. That Notification confers powers 
on officers under Rule 26 (5) to detain per¬ 
sons arrested beyond the limits of their 
territorial jurisdiction. A reference to that 
Notification and such powers was not neces¬ 
sary in this document, as it is not suggested 
that Mr. Gokhale was to be detained beyond 
the jurisdiction of Mr.Millard although arrested 
under Mr. Millard’s order within the Belgaum 
District. Ex facie, in our judgment, this docu¬ 
ment raises the inference that it was signed 
as a matter of mechanical routine. If it is to 
be assumed, and we do in fact assume, that 
Mr. Millard is a responsible and conscientiotTs 
officer, it is not possible to believe that he 
appreciated the necessity for applying his 
mind to this document: since if he had done 
so, he could not have failed to correct its 
manifest inappropriateness. In our judgment, 
it is impossible to believe that in signing this 
document he appreciated the nature, the ex¬ 
tent and the implications of the grave and 
onerous powers and duties delegated to him 
by Government for the purpose of curtailing 
by preventive detention the liberty of His 
Majesty’s subjects without trial or process of 
the Courts. The fact that there may have been 
serious disturbances at the time or that such dis- 
turbiinces may have been anticipated and that 
Mr. Millard signed many such documents on 
the same day can hardly be craved in aid as 
an explanation : since R. 129 itself demonstra¬ 
tively foresaw such a state of affairs when it 


provided a period of fifteen days in which 
orders for detention under R. 26 could have 
been considered and made in respect of per¬ 
sons arrested under it. The greater the emer¬ 
gencies and the disturbances of the moment, 
the more the reason to take advantage of the 
latitude given by the regulations, unless the 
signing of a document such as the one before 
us was regarded as a mere formality. Contrast, 
as appears from his affidavit, the careful and 
meticulous investigations of Sir John Anderson 
as Home Secretary before authorising the 
detention of one Benjamin Greene under simi¬ 
lar Regulations in England for detaining in 
preventive custody persons of whom the Home 
Secretary had reasonable cause to believe to 
be of hostile origin or association or to have 
been recently concerned with acts prejudicial 
to the public safety or the defence of the 
realm. 

“Before I made the said order I received reports 
and information from persons in responsible posi¬ 
tions who are experienced in investigating matters of 
this kind and whose duty it is to make such investi¬ 
gations and to report the same to me confidentially, 
I carefully studied the reports and considered the 
information and I came to the conclusion that there 
was clear cause to believe, and I did in fact believe, 
that Benjamin Greene was a person of hostile asso¬ 
ciations and that by reason thereof it was necessary 
to exercise control over him”: See 1942 A. C. 284.2 

The learned Advocate-General has contend¬ 
ed that there is no obligation upon Mr. Millard 
to file any affidavit to justify his action, and 
he relies upon the following passage in the 
judgment of Goddard L. J., in the Court of 
Appeal in the case above referred to reported 

in (1942) 1 K.B. 87.^ (p. 116) : 

“I am of opinion that where on the return an 
order or warrant which is valid on its face is produc¬ 
ed it is for the prisoner to prove the facts necessary 
to controvert it, and in the present case this has not 
been done. I do not say that in no case is it necessary 
for the Secretary of State to file an affidavit. It must 
depend on the ground on which the return U contro¬ 
verted, but where all that the prisoner says in effect 
is *I do not know why I am interned. I deny that 
I have done anything wrong,’ that does not require 
an answer because it in no way shows that the 
Secretary of State had not reasonable cause to be¬ 
lieve, or did not believe, otherwise.” 

This passage is quoted with approval by Lord 
Maugham at p. 295 in the report of the same 
case in appeal to the House of Lords in (1942) 
A. C. 284.^ There is no doubt that the initial 
onus is on the petitioner, but we are of the 
opinion that on an examination of the docu¬ 
ment itself and considering it in the light of the 
admitted facts that the initial onus is dis¬ 
charged and that the onus is shifted on to Mr. 
Millard to show that he applied his mind to 
what he was doing, and that h e did h imsdi 

2. (1942) 1942 A. C. 284, Greene v. Secretary ol 

State for Home Affairs. , 

3. (1942) 1 K. B. 87, Bex v. Secretary of State tor 

Home Affairs ; Ex parte Greene. 
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make a decision with regard to detaining Mr. 
’Gokhale in preventive custody. In the exercise 
'Of his discretion, and we doubt not that the 
discretion has been wisely exercised, the 
Advocate-General has not ^ed for any ad¬ 
journment so as to file any affidavit by Mr. 
Millard. In A.I.R. 1943 F.C. 75* the majority of 
the Federal Court were of opinion that the 
■orders signed in that case were invalid. Thei-e 
also the ordei-s were on a cyclostyled form; 
but the grounds set out in R. 26 upon which 
an order could be made were copied disjuno- 
tively into the order and not conjunctively as 
in the case before us. The majority of the 
Federal Court held that the authority making 
the order was not satisfied as to the reason for 
detaining the detenus concerned in that case. 
Undoubtedly the facts in A.I.R, 1943 F.c. 75 * are 
■different from the facta before us. But in 
•each case the Court must consider the order 
of detention in the light of the actual language 
used and the circumstances surrounding the 
'making of it. But the principle to be deduced 
from the decision of the Federal Court is 
[clear, namely, that if on a perusal of the order 
it becomes clear that the authority or officer 
making the order did not apply its or his 
mind as required by R. 26, the order must be 
held to be invalid. The orders were on their 
face regular in point of form. There was 
nevertheless affidavit evidence to show the 
oircumstances in which they were made. The 
learned Chief Justice of India, Sir Patrick 
Spens, observed (p. 95): 

“It was suggested by the Advocate-General of 
Bengal that the satisfaction required by R. 26 was 
not a condition precedent to the exercise of the 
power. I do not take this view. I have already indi¬ 
cated that in my opinion it is a condition to be ful¬ 
filled before an order can be validly made. This 
condition requires in my judgment the exercise of 
executive discretion and demands a quasi-judicial 
consideration of the materials before him by the per¬ 
son authorized to deal with the matter.” 

In our opinion, all the circumstances in the 
case before us show that Mr. Millard did not 
exercise any executive discretion or make a 
^uasi-judicial consideration of the facts perti- 
nent to Mr. Gokhale s case. The Advocate- 
General was constrained to admit that, if one 
of the cyclostyled forms had been filled up 
^rith a wrong name by a dishonest clerk, and 
signed by the District Magistrate without 
noticing the defect, it would be no order. On 

matter, namely, that 
Mr. Millard never applied his mind when he 

signed this document to any consideration of 
the matters which the powers conferred and 
the duties imposed upon him compelled him 
to consider; it has no more efficacious result. 

4. (’43) 30 A. I. R. 1943 F. C. 76 : I. L. R. (19431 

1 Emperor 

V. Sibnath Banerjee. 
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In A.I.R. 1943 P. c. 1 ^ the learned Chief Justico 
of India, Sir Maurice Gwyer, in considering 
whether the order was protected from exa¬ 
mination by S. 16 ( 1 ), Defence of India 
Act, which provides: “noorder made in exer¬ 
cise of any power conferred by or under this 
Act shall be called in question in any Court," 
said as follows (p. 9): 

“We are clearly of opinion that where the order 
is made under or by virtue of a rule which is invalid 
and therefore of no force or effect, the order is a 
nullity and S. 16 (1) has no application.” 

The document in the case before us is in 
no better position for, in our judgment, it is 
no order at all since the obligation to consider 
reasons or grounds for making the order and 
to be sati3fiedyUi)on material laid before the 
officer or authority making it or within his 
cognizance is a condition precedent to the 
making of an order. In (1942) 1 K. B. 87 
MacKinnon L. J. said this (p. lOS); 

“The power of the Horae Secretary to issue a valid 
order depends on the fulfilment of a condition. The 
nature of that condition is very material. It is not 
the existence of an objective fact, for example, that 
the person concerned is an alien. It is the existence 
of a subjective state of mind in the Home Secretary, 
that is, that he has reasonable grounds for believing 
certain facts to exist, and, by implication, that he 
honestly entertains that belief. If an order asserting 
the existence of that state of mind and belief, in 
valid form, has been made, the onus on the applicant 
of disproving its existence is obviously more difficult 
than would be the disproof of an objective fact, for 
example, that the man is an alien. Evidence of the 
applicant that he does not know that tb4re are any 
reasons for the Home Secretary’s belief, or denial 
that there are or can be any reasons for it, is not a 
sufficient discharge of the onus so as to call on the 
Home Secretary to explain and justify the assertion 
of his order. In the present case the appellant does 
rather more than make those general assertions or 
denials, and an affidavit in reply has been filed by 
the Home Secretary.” 

This passage was referred to with approval 
by Lord Wright in the House of Lords : See 
(1942) A. C. 206“ at p. 262. Mr. Jahagirdar has 
further contended that the order made by 
Mr. Millard is ultra vires and invalid because 
on the true construction of the relevant sections 
it should be the Central Government or the 
Provincial Government, and not the District 
Magistrate, who has to be satisfied on the 
points mentioned in Rule 26 (l) : but having 
regard to our conclusion already stated it is 
not necessary to go into this question. As a 
result of the case in A.I.R. 1943 F. c. 1^ there 
was issued ordinance 14 of 1943, which, in 
effect, is aimed at curing the effect arising 
from the divergence of language between R. 26 
and S. 2 ( 2 ) (x), Defence of India Act, 1939. 
This was followed by Ordinance 3 of 1944, 
which came into operation on 16th January 
1944, and it is upon its terms that the Advo- 

5. (1942) 1942 A. C. 206, Liversidge v. Sir 
Anderson. 
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cate-General relies. Section 3 of the 1944 
Ordinance gives power to make orders restric¬ 
ting the movements or actions of or detaining 
certain persons ns therein mentioned. Section 
5 provides for tlie delegation of the powers 
and duties oi the Central and Provincial 
Governments to other authorities and to 
officers; Jhit it is Ss. 6 and 10 upon W’hich the 
Advocate-General relies: They are as follows: 

“6. (1) Validation of orders made under Rule 26, 
Defence of India Rules. — (1) No order made before 
the commencenicnt of this Ordinance under Rule 26, 
Defence of India Rules, shall after such commence¬ 
ment be deemed to be invalid or be called in question 
on the ground merely that the said rule purported 
to confer in excess of the powers that might at the 
time the said order was made be legally conferred 
by a rule made under Section 2, Defence of India 
Ordinance, 1939 (5 of 1939), or under Section 2, 
Defence of India Act, 1939 (35 of 1939). 

“(2) Every such order shall on the commencement 
of this Ordinance be deemed to have been, and shall 
have effect as if it had been, made under this Ordi¬ 
nance, and as if this Ordinance bad been in force at 
the time the order was made.” 

The rest of this section is not material. 

“JO. Saving as to orders-(1) No order made 

under this Ordinance, and no order having effect by 
virtue of Section 6 as if it bad been made under 
this Ordinance, shall be called in question in any 
Court, and no Court shall have power to make any 
order under Section 491 of the Code of Criminal 
Procedure, 1898 (5 of 1898), in respect of any order 
made under or having effect under this Ordinance, 
or in respect of any person the subject of such an 
order. 

“(2) If at the commencement of this Ordinance 
there is pending in any Court any proceeding by 
which the validity of an order having effect by virtue 
of Section 6 as if it had been made under this Ordi¬ 
nance is called in question, that proceeding is hereby . 
discharged. 

“(3) Where an order purports to have been made 
by any authority in exercise of any power conferred 
by or under this Ordinance, the Court shall, within 
the meaning of the Indian Evidence Act, 1872 (1 of 
1872), presume that such order was so made by that 
authority.” 

In answer, Mr. Jabagirdar challenges the 
validity of the 1944 ordinance, and in parti¬ 
cular of s. 10 of it: But on the view which 
we take of this matter, it is not necessary to 
go into these contentions. Whilst, therefore, 
we proceed on the assumption that the 1944 
Ordinance is valid, we desire to make it plain 
that we are deciding nothing with regard to 
its validity or its invalidity. The argument of 
the Advocate-General amounts to this: That 
the document signed by Mr. Millard on 9th 
August 1942, is an order, and as it purports to 
have been made under R. 26, it follows that 
by virtue of s. 6 (2) of the 1944 Ordinance, 
it is valid, whatever its defects may be. In 
our opinion, this submission is fallacious. The 
effect of S. 6 (l) is to validate orders made 
under r. 26 which would otherwise have been 
invalid “on the ground -merely that the said 
^le purported to confer powers in excess of the 


powers that might at the time the said order, 
was made be legally conferred by a rule made 
under the Defence of India Ordinance, 1939, 
or under s. 2 , Defence of India Act, 1939.” 
That is to say, it cured the defect in the diver- 
gence of language' between the rule on the 
one hand and the Ordinance and the Act on 
the other. It is every such order which under 
section 6 (2) is to be deemed to have been, and 
which shall have effect as if it had been, made 
under the 1944 ordinance, and as if such 
Ordinance had been in force at the relevant 
date. 

In our judgment, section 6 (2) of the 1944 
Ordinance does not validate a document which 
is not an order at all, even though it bears 
the signature of a duly authorised officer, if it 
can be shown that the officer never applied 
his mind when be affixed his signature to it. 
And be it observed that it is only orders made 
valid by section 6 (l) to which section 6 ( 2 ) 
applies and is limited. It was contended that 
section 6 (l) of the 1944 ordinance was sepa¬ 
rately framed to continue the operation of s. 3 
of Ordinance 14 of 1943 which had been held 
valid by the Federal Court. That, however, 
does not mean that by section 6 (2) of the 1944 
ordinance all orders purported to be made 
under R. 26 were validated. It is significant 
to note the word “such” used in section 6 (2) 
in this connexion. In our opinion, if it could 
be shown that an order is invalid on a ground 
other than the invalidity of R. 26, section 6 (l) 
of the 1944 Ordinance does not apply and 
cannot validate such an order. Only orders 
valid except for the defect mentioned in sec¬ 
tion 6 (l) are covered by section 6 (2). We find 
that this line of reasoning was advocated in 
A. I. E. 1944 Lah. 142.® The Court held that 
the case fell under s. 6 (l), and, therefore, 
it was covered by section 6 ( 2 ). The Court did 
not, however, reject the contention advocated 
and seenos to have impliedly approved of it. 

The first part of section 10 (l), which sus¬ 
pends the jurisdiction of the Court to call in 
question orders to which it applies, does not 
help the Advocate-General. There was a simi¬ 
lar provision in s. 16, Defence of India Act, 
and the Federal Court has enquired into and 
decided questions of validity of orders passed 
under B. 26 on the ground of the same being 
ultra vires. The second part of section 10 (i), 
wffich suspends the operation of S. 491, Crimi¬ 
nal P. C., to such orders, applies to two classes 
of orders: that is to say, orders made under 

5. 3 of the Ordinance itself and orders "having 
effect under this Ordinance or in respect of 
any person the subject of such an order.” Id 
our judgment, for the reasons already st ated , 

6 . (‘44) 31 A. I. R. 1944 Lah. 142 : 213 I. C. 82t 
(F.B.), Baldev Mitter v. Emperor. 
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the docament we have to consider does not 
fall within any of these categories. 

Section lo ( 2 ) does not assist the matter: 
since, though these habeas corpus proceedings 
were pending at the time of the commence¬ 
ment of the 1944 Ordinance, they are not pro¬ 
ceedings by which the validity of an order 
having eflect by virtue of S. 6, as if it had been 
made under this Ordinance, is called in ques¬ 
tion. In the result, no order under B. 26 of 
the Defence of India Buies has ever been 
made in the case of Mr. Gokhale; and, at any 
rate, from the expiration of the period men- 
tioned in R. 129 his detention has been unlaw¬ 
ful. In these circumstances, it is our clear 
duty to order his immediate release from 
custody; and that order we now make. 

Pep Curiam.—It is necessary to add that 
an application has been made to us by the 
learned Advocate. General for a certificate 
under S. 205, Government of India Act. We 
have carefully considered the matter and 
withhold the granting of any such certificate. 
We are helped in coming to that conclusion 
by a reference to the ease in 43 Bom.L.R. 496,^ 
which is a decision of a Full Bench of this 
Court. In case of an appeal to the Privy 
Council, we direct that the original order of 
detention issued on 9th August 1942, by Mr. 
Millard, which should be marked “Exhibit 1 ," 
should be forwarded to the Privy Council in 
original. 

R _ Order accordingly. 

77 (’41) 28 A. I. R. 1941 Bom. 245 ; I. L. R. (1941) 
Bom. 401 : 196 I. C. 263 : 43 Bom.L.R. 496 (F.B.), 
Emperor v. Dantes. 
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Seoond Appeal No. 413 of 1942, Decided on 13th 
March 1944, from decision of Dist. Judge, Satara, in 
Appeal No 301 of 1940. 

*|a) Hindu law—Maintenance — Permanently 
kept concubine—Connection adulterous- Con¬ 
cubine is entitled to maintenance out oi deceased 
paramour's estate provided she preserves her 
sexual fidelity to him: 48 Bom. 203=|’24) 11 A.I.R. 
1924 Bom. 811=s80 I. C. 638, OVERRULED. 

A w<>man who left her husband {even before she 
attained puberty) and lived with her paramour as his 
exclusively kept mistress for a period of nearly 
seventeen years till bis death is a permanently kept 
ooncubine (avarudba stree) and as such entitled to 
maintenance out of her paramour's estate after bis 
death even though her connection with him may 
have been adulterous and her husband is living pro¬ 
vided she preeerves her sexual fidelity to her deceased 


paramour : 48 Bom. 203=('24) 11 A.I.R. 1924 Bom 
311 = 80 I. C. 536. OVERRULED-, 10 Bom.H.C.R. 
381 and 26 Bom. 163, Approved; Case low ducnsicd. 
. ^ U' 220 C 2; P 222 C 2; P 229 C 2] 

(b) Hindu law—Permanent concubine—Status 
of : (Per Lokur and E. J. Wadta JJ.). 

A permanent concubine possesses a recognised 
status beJow that of wife and above that of harlot ■ 
(’26) 13 A.I.R. 1926 P. C. 73, Rel. on. [P 218 C 1] 

(c) Hindu law—Maintenance—Avarudha stree 

— To claim maintenance out of deceased para¬ 
mour’s estate she must have been in exclusive 
and continuous keeping of her paramour—How 
long such keeping should have been indicated 

— She cannot claim maintenance during para¬ 
mour’s liie-time: (Per Lokur and N.J.Wndta JJ.) 

In order that an avarudha stree may be entitled 
to maintenance out of the estate of her parau.our 
after bis death she must have been contiuuouslj and 
exclusively in his keeping. How long she should thus 
be in his exclusive keeping before his doalb, in order 
to be entitled to claim maintenance out of his estate 
after his death, cannot be fixed by any bard and 
fast rule. She must have been so long kept continu¬ 
ously till bis death that it can be said that the con¬ 
nection bad beconie permanent, and it is only then, 
that is on his death, that his estate in the hands of 
those who take it becomes liable to hermaiuteuaDco. 
She can have no claim of maintenance against him 
during his lifetime, since he can discard her at any 
time at his will: 26 Boro. 163 and 23 Wad. 282 
Rel. on; (’26) 13 A.I.R. 1926 P. C. 73, Ref. 

[P 218 C 2; P 219 C 1] 

(d) Hindu law—Maintenance—Avarudba stree 

— Right of, to maintenance out of deceased 
paramour’s estate — Residence in paramour’s 
family or connection being known to his family 

— Necessity of: [Vet Lokur andN.J. Wadxa JJ.). 

In order that an avarudba stree may be entitled 
to maintenance out of her paramour's estate after 
his death it is not necessary that she should have 
resided in the same house with the deceased para¬ 
mour together with bis wife and the regular mem¬ 
bers of his family. It is not necessary that she should 
have been recognised by the family of the deceased 
or that her relationship with the deceased should 
have been open or known to bis family : (’26) 13 
A.I.R. 1926 P. C. 78 and (’34) 21 A.I.R. 1934 Bom. 
66 , Rel. on; (’23) 10 A. I. R. 1923 Bom. 130, Held 
not good law. [P 219 C 1] 

(e) Hindu law—Maintenance—Avarudha stree 
—Right of, to maintenance out of deceased para¬ 
mour s estate — Avarudha stree if must be 
mother of illegitimate children by paramour : 
(Obiter) — (Per Lokur and N. J. Wadia JJ.). 

It is not an essential condition for the claim of an 
av^udba stree to be maintained out of the estate of 
her deceased paramour that she should have been 
the mother of illegitimate children by him: (’25) 12 
A.I.R. 1925 Mad. 1230, Dissent. [P 219 C 1, 2] 

(f) Hindu law — Dasi — Concubine married 
woman if can be dasi and son dasiputra : (Per 
Rajadhyaksha J.). 

Even though a concubine may be a married 
woman when the connection begins (and therefore 
the connection is adulterous) she can still bo a dasi 
and her son a dasiputra provided the connection has 
ceased to be adulterous when the son is conceived 
(i. e. where the husband of the concubine dies before 
conception): (’31) 18 A.I.R, 1931 Bom. 221, Rel. on. 

[P 227 C 1] 

P. B. Oajendragadkar — for Appellant. 

Mahaynahopadhyaya P. V. Kane, M.Q. CHtaley 
o.nd P. Q. Kher — for Respondent. 
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Lokur J. — This second appeal raises an 
important question of Hindu law regarding 
the status of a permanently kept concubine 
whose husband is living, and her right to be 
maintained out of her paramour’s estate after 
his death. The facts of the case, as found by 
the Courts below are not disputed here. The 
plaintid's father Pralhad died in 1933, having 
made a gift of some of his ancestral joint 
family property to defendant 1 , who was in 
his exclusive and continuous keeping as his 
mistress for seventeen years till his death, 
although her husband is still living and has 
not divorced her. The plaintiff filed this suit 
to recover po^ession of the said property 
from her .on the ground that the gift wa-s 
invalid and not binding on him. Both the 
Courts below have held that the property 
being ancestral joint property, its gift by the 
plaintiff’s father is invalid and the plaintiff is 
entitled to recover its possession from defen¬ 
dant 1 . The trial Court, however, held that 
as defendant i was the permanently kept 
mistress of the plaintift”s father and had re- 
mained faithful to him, she was entitled to be 
maintained out of his estate. The plaintiff' 
was, therefore, given a decree for possession 
of the property in suit, subject to the obliga- 
tion of making provision for her maintenance, 
the quantum of the maintenance and the 
manner of securing it being left to be deter¬ 
mined in execution proceedings. In appeal the 
learned District Judge held that defendant I’s 
intercoui’se with the plaintiff’s father being 
adulterous, she was not his avarudha stree 
and was not entitled to be maintained out of 
his estate after his death. He, therefore, 
allowed the appeal and gave the plaintiff an 
unconditional decree for possession. The simple 
question in this appeal is whether defendant 1 
can claim maintenance out of her deceased 
imramour’s estate in the hands of bis son. 
As I shall presently show, there is a conflict 
of decisions of this High Court regarding this 
question, and so it is necessary to review the 
whole law on the point, with special reference 
to the ancient texts. Defendant 1 left jjer 
husband many years ago and lived faithfully 
with the plaintiff’s father as his exclusively 
kept mistress for a i)eriod of nearly seventeen 
years till his death. She was thus his “per¬ 
manent concubine,’’ and, to use the words of 
Lord Darling in 63 I. A. 153,* she possessed a 
recognised status below that of wife and above 
that of harlot, 

“almost a wife, according to ancient authorities, the 
distinction of the concubine from harlots being due 
to a modified chastity, in that she was affected to 
oneman only,although in an irregularunion merely.” 

1. t’26) 13 A.I.R. 1926 P. C. 73 : 60 Bom. 604 : 53 
I. A,163 : 96 I. C. 20 (P. C.), Bai Nagubai v. Bai 
Monghibai. 


“Harlots solicited to immorality; concubines were 
reserved by one man.” 

There is no express Smriti text specially pro¬ 
viding maintenance to a concubine. The basis 
of the recognition of the status of a concubine 
and her right to be maintained out of her 
deceased paramour’s estate is the texts of 
Katyayana and Narada cited and explained 
by Vijnaneshwara in Mitakshara, c. ll, s. 1, 
pi. 7, 27 and 28. In pi. 7 a wife’s right of 
inheritance to the property of her deceased 
husband is mentioned and in pi. 27 Vijnanesh¬ 
wara says: 

“Heirless property goes to the king, deducting, 
however, a subsistence for the females as well as the 

funeral charges.That is excluding or setting 

apart a sufficiency for the food and raiment of the 
women, and as much as may be requisite for the 
funeral repasts and other obsequies in honour of the 
late owner, the residue goes to the king.” 

Further explaining this Vijnaneshwara says 
in pi. 23: 

“ This relates to women kept in concubinage : for 
the term employed is ‘female’ (yosbit). The text of 
Narada likewise relates to concubines; since the word 
there used is ‘women’ (stree):” vide Colebrooke’s 
treatise on the Hindu Law of Inheritance, 335. 

The word used for "women kept in con¬ 
cubinage’’ and “concubines" in the original is 
avaruddha stree. Similarly in pi. 7 Vijnane¬ 
shwara quoting Narada says : 

“Among brothers, if any one dies without issue, 
or enter a religious order, let the rest of the brethren 
divide his wealth, except the wife’s separate property. 
Let them allow a maintenance to his women for life, 
provided these preserve unsullied the bed of their 
lord. But, if they behave otherwise the brethren 
may resume that allowance.” 

Here also the Sanskrit word for ‘‘women’* 
is "stree" in the same sense. The same view 
is expressed in Vyavahara Mayukha, c. IV, 
ss. 8,5,6 and 7 {vide Mandlik, p. 149). It is true 
that the texts quoted were dealing generally 
with provision for the "women" of deceased 
coparceners and it is on the authority of 
these texts that the widows of deceased co¬ 
parceners are held entitled to be maintained 
by the survivors. But as observed by Nana- 
bhai Haridas J. in 12 Bom. 26^ at p. 28 whether 
those text-writers really intended to include 
in the expression “women" "concubines” or 
“kept women” it is now unnecessary to specu¬ 
late. It suffices for us that commentators and 
judicial authorities have distinctly declared 
that they are so included, and it is not dis¬ 
puted that an avaruddha stree is, after her 
paramour’s death, entitled to be maintained 
out of his estate, but judicial decisions have 
from time to time placed several limitations 
or conditions on that right. 

The first condition is that she must have 
been continuously and exclusively in 1^ 
keeping. This follows from the very word 
avan^dba (restricted). How long she s hould 

2. (’88) 12 Bom. 26, Yoshvantraw v. Kasbibai. 
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thus be in his exclusive keeping before his 
jdeath, in order to be entitled to claim main, 
tenance out of his estate after his death, can. 
not be fixed by any hard and fast rule. As 
observed by Chandavarkar J. in 26 Bom. 163 ,^ 
she must have been so long kept continuously 
till his death that it can be said that the 
connexion had become permanent, and it is 
only then, that is on his death, that his estate 
in the hands of those who take it becomes 
liable to her maintenance. She can have no 
jclaim of maintenance against him during his 
lifetime, since he can discard her at any time 
at his will: 23 Mad. 282.* In 53 I. A. 153* a 
period of five years was held to be sufficient. 
In the present case defendant i was in the 
exclusive keeping of the plaintiff’s father for 
17 years. It can, therefore, be safely said that 
her connexion with the plaintiff’s father was 
permanent and the first condition has been 
fulfilled. The second condition is that she 
must preserve sexual fidelity to her deceased 
paramour. The reasons for this condition are 
to be found in the judgment of Nanabhai 
Haridas J. in 12 Bom. 26.^ There is no allega¬ 
tion in this case that after the plaintiff’s father's 
death defendant l has not preserved her 
fidelity to him, and if she is found entitled to 
maintenance out of his estate, it will be avail¬ 
able to her only as long as she preserves her 
fidelity to the deceased. A third condition was 
sought to be laid down in 47 Bom. 401,® viz., 
that her connexion with her deceased paramour 
should be perfectly open and recognised and 
she must have b^n kept practically as a 
member of bis family. But in 53 i. A. 153 ,* 
the Judicial Committee held that it was not 
necessary that she should have resided in the 
jsame bouse with the deceased together with 
his wife and the regular members of his family; 
and in 36 Bom. L.R. 61,® it has been held that 
it is not even necessary that she should have 
been recognised by the family of the deceased 
or that her relationship with the deceased should 
have been open or known to his family. 

A fourth condition mentioned in 40 Mad. 
805^ is that she must be the mother of illegi. 
timate children by him. In this case it is not 
jUecessary to consider whether that is an 
essential condition for the claim of an ava- 
rnddba stree to be maintained out of the estate 
of her deceased paramour, since defendant i 
has been the mother of an illegitimate child 
by the plaintiff's father, I may add that in 

168, Ningareddi v. Lakshmawa. 

4. (1900) 23 Mad. 202, Ramanarasu v. Buchamma. 

5. (’23) 10 A. I. R. 1923 Bom. 130 : 47 Bom. 401 : 

69 I. C. 291, Bai Moogbibai v. Bai Nagubai. 

6 . (’34) 21 A.I R 1934 Bom. 66 : 160 I. C. 400: 36 
Bom. L. R. 61, Dajavatl v. Kesarbai. 

7. (’25) 12 A. I. R. 1925 Mad. 1230 : 40 Mad. 805 : 
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this Province this condition has never been 
considered as essential. Lastly, in 48 Bom. 
203® Shah Ag. G. J. and Crump J. imposed a 
further condition that her intercourse with 
her paramour should not have been adulter, 
ous. This condition is not fulfilled in the case 
of defendant 1 as she was married when she 
went into the keeping of the plaintiff’s father 
and her husband, who never divorced her, is 
still living. It is now urged that this condition 
is not warranted by any text and is opposed 
to what was the settled law for over half a 
century at least. I shall, therefore, fii-st con. 
sider the texts and then the judicial decisions 
on this ix>ir!t. As 1 have already pointed out, 
in the texts of Katyayana and Narada quoted 
by Vijnaneshwara the words used are yoshit 
and stree respectively, which have been inter- 
preted as including avaruddlm stree, which 
literally means “a woman subject to control 
or restraint." What is meant by avaruddha 
is explained by Vijnaneshwara himself in his 
commentary on Yajnavalkya’s verso 290 in 
c. xxiv dealing with ‘stree sangrahana.’ That 
verse prescribes a fine of fifty panas for any¬ 
one who has intercourse with dasis and others 
^) who are avaruddha or bhujishya, 
even though intercourse with them may be 
permissible. In his commentary on this verse, 
Vijnaneshwara has explained what is meant 
by avaruddha and bhujishya. According to 
Gharpure's translation (page 40G) avaruddha 
means 

“probibited by tbo master from intercourse with 
other men with an injunction to stay at borne with 
the object of avoiding any lapse of service.” 

Bhujishya, according to Gharpure's trans¬ 
lation, means “restricted in the matter of 
sexual intercourse to certain persons.” M. M. 
Kane argues that bhujishya, therefore, means 
a woman who is restricted to any limited 
number of persons and not necessarily restric¬ 
ted to one man. The Sanskrit words used are 
purushaniyataparigraha (g?qT % ^ cm f??TgT) and 
Balambhatti has explained the word “puru- 
sba” as meaning “swamibhinna” (other than 
the master); vide Setlur’s Mitakshara, vol. 1 , 
p. 1105. The correct translation of the defini¬ 
tion of bhujishya would, therefore, be “a 
mistress who is restrained from intercourse 
with other persons (other than the swami or 
master)”. This shows that the only distinction 
between an avaruddha stree and a bhujishya 
stree is that the former is required to stay in 
the house of her paramour with the object of 
avoiding any lapse of service. Every avarud¬ 
dha is a bhujishya ivnd a bhujishya has only 
to live in the house of her paramour in order 

8 . (’24) 11 A. I. R. 1924 Bom. 311 : 48 Bom. 203 : 

80 I. C. 536 : 26 Bom L. R. 63, AnandUai Bhag- 
eband v. Cbandrabai. 
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to become an avarucldha. The Judicial Com. 
mittee has now held in 53 I. A. 153^ that since 
the emancipation of slaves, residence in the 
bouse of the paramour is not necessary to 
entitle a concubine to claim maintenance out 
of her paramour’s estate after his death. 
Hence even a bhujishya, if she remains in the 
keeping of one man till his death and can be 
regarded as his permanent concubine, will be 
entitled to maintenance, so long as she pre¬ 
serves her sexual fidelity to him. In interpre¬ 
ting the expression “tathaiva cha” (=rOcr 
in Yajnavalkya’s verse, Vijnaneshwara says 
that thereby even veshyas (harlots), swairinis 
(wanton women) and sadharanastris (common 
prostitutes), who are bhujishya, are included 
and adds : 

“Having been kept by another, they are as 
good as his wives.” In support of this he has 
cited Narada’s text which may be rendered as 
follows: 

“A wanton woman (swairini), one who is not a 
Brahmin, a veshya (a prostitute) or a nishkasini 
(slave who has been discarded by her paramour) : 
intercourse with these is permissible when they 
belong to a lower order but not when they belong to 
a higher order. When, however, any one of these is 
a bhujishya (exclusively kept by anyone), although 
intercourse with them is permissible, one must not 
approach them as they are in the exclusive keeping 
of another.” 

This shows that a swairini can be a bbuji- 
shya when she is exclusively kept by one 
man, and anyone else having intercourse with 
her incurs the penalty of a fine. As regards the 
meaning of swairini, Vijnaneshwara, citing 
Manu, says that swairini is a woman who 
abandons her own husband and goes to 
another man of her own vama out of love for 
him. It thus appears clear that when a woman 
becomes restricted to one man, whether she is 
a swairini (a wanton woman having her 
husband living) or a veshya (harlot), she is 
to be looked upon as if she were his wife. It 
is not disputed that a harlot leading the life 
of a common prostitute can at any time stick 
to one man and become his avaruddha stree. 
In the above passage Vijnaneshwara has 
placed swairini also in the same category. 
This is still more clear from Vijnaneshwara’s 
commentary on Yajnavalkya’s verses 118 and 
119 in the chapter on Dayawibbaga. In deal- 
ing with the partition of the assets of a 
deceased Hindu he says : “Swairini and others 
who are avaruddha by the father, though 
even in number, should not be divided among 
the sons.” Commenting on this, Subodbini 
says that the word “though” (snl’) indicates 
that they are certainly not divisible if they be 
uneven in number. This passage is translated 
by Colebrooke as follows : 

"Bat women (adulterous or others) kept Jn con- 
cnblnage by the father must not be shared by the 
sons though equal in number.” 


A. I. B. 

This leaves no doubt that the father could 
have swairinis or adulterous women as his 
avaruddha strees or concubines. It follows, 
therefore, that a married woman leaving her 
husband and living with another as his 
permanently kept mistress can attain the 
status of an avaruddha stree by remaining 
faithful to him, although her connection with 
him may be adulterous and according to the 
commentators an avaruddha stree is entitled 
to be maintained out of her deceased para- 
mour’s estate so long as she preserves her 
sexual fidelity to him. This is how the law 
stood under the ancient texts. 

So far back as in 1852 a question arose 
about the right of an illegitimate daughter to 
succeed to her father’s estate, her mother 
having married her father during the lifetime 
of her first husband without getting a divorce 
from him. The Pandits replied that the 
marriage was not legal and that the daughter 
was illegitimate and could not get a share in 
the father’s property, but her father’s heirs 
who would take his assets must support her 
(West & Buhler’s Hindu Law, 4thEdn.,p. 392). 
The reply does not say anything regarding 
her mother’s maintenance, but the learned 
authors have added the following remark 
(p. 893) : 

“As the husband of the second Pat-wife, is stUl 
alive, the woman cannot be correctly called a Pat- 
wife, but is an adulteress and concubine. As a 
concubine she has no right to inheritance, but only 
to maintenance for herself and her daughter from 
the heirs of the man under whose protection she 
lived. The concubine of a late proprietor is entitled 
to maintenance from his heirs.” 

Obviously this remark was based on the 
decision in 10 Bom. H. C. R. 381.® In that case 
a reference was made to the High Court by 
the Judge of the Court of Small Causes^ 
Ahmedabad, as to whether a Brahmin woman 
who had contracted marriage with a man 
of that caste during the lifetime of her fimt 
husband, and without bis consent was entitled 
to maintenance. The question was considered 
by Westropp C. J. and Nanabhai Haridas J. 
and they held that the woman could not be 
regarded as the lawful wife of her so-called 
second husband, but as the mother of his 
illegitimate children, that is to say, as his 
concubine, she was entitled to maintenance. 
In 26 Bom. 163® one Govindraddi had kept as 
his mistress a married woman Lakshmawa 
whose husband was living. Govindraddi was 
joint with his son Ningareddi and made a 
gift of a portion of the ancestral family pro¬ 
perty to Lakshmawa for her maintenance in 
consideration of his past cohabitation with her. 

It was held that the gift was not^mding on 

9. (’73) 10 Bom. H. C. B. 381, Khemkor ▼. Bmia- 
shaokar. 
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his son, but the son was bound to provide 
mamtenance for her as she had lived with his 
father till his death and their connection was 
such as could be called permanent. On page 
165, Crowe J. observed : 

“There can be no doubt on the authorities that a 
oonoubme is entitled to maintenance, though the 
connection was an adulterous one,' provided that it 
was of a permanent nature.” 

Chandavarkar J. concurred in the decision. 
Although both these were decisions of Division 
Benches, yet in 48 Bom. 203,® Shah Ag. C. J. 
and Crump J. took a different view and held that 
an adulterous intercourse, though continuous 
and exclusive, could not confer upon a concu¬ 
bine the status of an awaruddha stree and 
that she could not claim maintenance out of 
her paramour’s estate after his death. In doing 
so Shah Ag. C. J. observed that the facts in 
10 Bom. H. c. R. 381® were distinguishable and 
that the remarks of Crowe J. in 26 Bom. 163 ® 
were unnecessary for the decision of that case. 
I may say with the utmost respect that these 
observations are not justified by the facts of 
those cases. Regarding lO Bom. H. C. E. 381® 
Shah Ag. C J. says (p. 208) : 

“It is not clear that the husband of Khemkor was 
alive when Ranchhor, the person with whom she 
lived as his mistress, died. The principal point consi- 
dered in that case was whether the marriage between 
Khemkor and Ranchhor was valid in view of the 
iMt that the husband of Khemkor was alive at the 
time. The connection continued after that invalid 
marriage for a long time, namely 20 years : and 
there is nothing to show that the hosband was alive 
at the time of Ranchhor’s death or that he was alive 
uunng the best part of that period of 20 years.” 

It is true that if her husband died and she 
continued to be in the keeping of her para¬ 
mour, her subsequent intercourse with him 
ceased to be adulterous and her previous 
adultery would not debar her from acquiring 
the status of an avaruddha stree subsequently 
vide 33 Bom. L R. 289 But if her husband was 
alive till her paramour’s death and if that 
was a sufficient ground to disqualify her for 
claiming maintenance as his concubine, the 
question of her husband’s death would have 
been raised and considered in lo Bom. H.c.R. 
881 .® It was known that her husband was 
living when her paramour went through the 
form of a marriage with her and yet she was 
awarded maintenance out of his estate regard- 
ess of the question as to whether her connec- 
lon continued to be adulterous until his death. 
Ihia shows that it was taken for granted that 
even if the intercourse was throughout adul. 

terous. she was entitled to claim mamtenance 
out of his estate. 

In 26 Bom. 163® Crowe J.’s observations are 
clear and unequivocal, and Shah Ag. C. J. 

1931^om 221: 131 I. C. 883 - 
88 Bom. L. R. 289, Tukaram v. Dinkar. 
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says that those observations, which were not 
necessary for the decision of the case, are 
referable to an incorrect reading of lo Bom. 

H.c.R. 381.® But the facts in 26 Bom. 163® as 
set out in the judgment of the trial Court (at 
p. 164) clearly show that Lakshmawa was a 
married woman and her intercourse with her 
paramour was adulterous. It was, therefore 
nectary ip consider whether continuous and 
exclusive intercourse, though adulterous, would 
confer upon a concubine a right to mainte¬ 
nance out of her deceased paramour’s estate, 
and Crowe J. definitely stated it as settled 
law that it would. With respect, I think that 
those observations were not obiter, but were 
quite necessary for determining Lakshmawa’s 
claim to maintenance in that case. It must, 
therefore, be said that 48 Bom. 203® really 
overrules the Division Bench rulings in lo 
Bom. H. c. R. 381® and 26 Bom. 1G3,® and I 
respectfully think that there was really no 
sufficient reason to upset the law which had 
been settled for nearly is years. 

The reasons which prevailed with Shah 
Ag. C. J. in doing so appear from his judg¬ 
ment to have been that an adulterous wife 
has a claim to bare maintenance against her 
husband if she gives up her misbehaviour, that 
adulterous intercourse cannot confer the status 
of an avaruddha stree, that her rightful resi¬ 
dence is with her husband and her residence 
with her paramour is'wrongful, that adultery 
is a grave offence and that the obligation to 
lead a chaste life even after the death of her 
paramour is inconsistent with her position as 
a married woman. In spite of aU these con¬ 
siderations Vijnaneshwara, as I have already 
fainted out, regarded swairinis in the exclu- 
sive keeping of a father as his avaruddha strees 
not liable to be divided among his sons, and 
it was declared a crime for anyone to approach 
even such swairini concubines of another. 

The Roman law recognised and regulated 
in concubinage iconcubinatus) a permanent 
cohabitation, though without the sanction of 
marriage, between parties to whose marriage 
there was no legal obstacle, and in every case 
where such an obstacle existed, unless the 
obstacle was one merely founded on public 
policy, such as that of being Governor of a 
Province, who was not permitted to marry a 
native of that province, the law inflicted a 
punishment on parties cohabiting in defiance 
of law (Sandars Institutes of Justinian, Edn« 2 , 
p. Ill)* restriction was for the purpose 
of legitimising the issue by her subsequent 
marriage with her paramour. But that condi¬ 
tion IS not necessary for the acquisition of the 
status of an avaruddha stree under the Hindu 
law and in 47 Bom. 401,® Shah Ag. C. J. ob¬ 
served (at p. 415) that 
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a \vomaQ, with whom the connexion was perfectly 
open and recognised, and who was kept practically 
as a member of the family, though no marriage with 
her could be, or was in fact efiected” 

■was an avauuddha stree. It is no doubt true 
that adultery is condemned in the strongest 
terms by all the Hindu law givers and is 
made punishable in various ways: 1 Bom. 97^^ 
at p. 116. Yet even an unchaste wife, if she 
gives up her misbehaviour, is declared entitled 
to bare maintenance: 12 Bom. L. R. 196.*^ It 
was held in l Bom. 97^^ that though a son 
born of adulterous intercourse be not a dasi- 
putra entitled to inheritance, he was yet en- 
titled to be maintained out of the assets of his 
father. I do not find any remarks in that case 
which, as remarked by Shah Ag. C. J. in 48 
Bom; 203® (at p. 209). it is difficult to reconcile 
with the view that the existence of the hus- 
band does not debar a permanently kept 
mistress from acquiring the status of an ava- 
ruddha stree. 

What seems to have weighed most with the 
learned Judges who decided 48 Bom. 203® is 
that adultery is recognised as a grave crime 
and it would be against public policy to allow 
a woman to acquire a recognised status, with 
valuable rights attached to it, by violating the 
law every time she consorts with her para¬ 
mour. But when the husband allows his wife 
to live in adultery with her paramour so long 
that their connection may be deemed to be 
"permanent,” he must be taken to have de¬ 
serted her and connived at her incontinence. 
Even under S. 497, Penal Ck)de, such conniv- 
ance is a good defence to the charge of adul¬ 
tery. If in such circumstances the woman 
lives permanently and exclusively in the 
keeping of one man till his death, then there 
is a moral obligation on the part of the man's 
heirs to see that she should not be left desti¬ 
tute after his death. As observed by Spencer J. 
in 48 Mad. 805^ (p. 811) : 

“The qnestion is not really so much one of the 
legal relationship between a man and a woman as 
of equity that a woman who has been kept for a 
number of years and given a position almost equal 
to that of a wife should not be left to starve after 
the death of the man who kept her. Thus, it is a 
matter not of a contract during the lifetime of the 
parties but of obligations arising out of the personal 
law of Hindus as dehned by their religious texts.” 

Although the question of adultery did not 
directly arise before the Judicial Committee 
in 53 I. A. 153^ their Lordships have expressly 
said (at p. 162) that 

“providing the concubine be permanent until the 
death of the paramour, and sexual fidelity to him M 
pt8S6rv6d, th6 right to maiDteuanco is esteblishod* 

These are the only two conditions laid down 
by their Lordships, and referring to the dase 

11. (’75) 1 Bom. 97, Bahi v. Govind. 

12. (’09) 84 Bom. 278 : 5 I. C. 960 ; 12 Bom. L. R. 
196, Parami v. Mahadevi. 


in 26 Bom. 163,® in which maintenance was 
allowed out of the estate of the deceased to 
his permanently kept mistress, although her 
intercourse with him was adulterous, their 
Lordships said that it was “a decision whose 
authority has not been questioned.” M, M. 
Kane argues that their Lordships quoted only 
the headnote of that case and their remark 
was intended to apply to that only. But it is 
difficult to believe that their Lordships lost 
sight of the facts of that case or did not read 
the proposition of law laid down by Crowe J. 
in the very opening of his judgment. Had 
their Lordships not agreed with that proposi¬ 
tion, they would not have accorded their un- 
qualified approval to the decision in that case. 
By reason of their indirect concurrence in the 
view taken in 26 Bom. 163® it may even be 
said that the decision in 48 Bom. 203® is no 
longer good law. Even apart from that, on a 
correct interpretation of the law laid down by 
the Mitakshara. I respectfully prefer to follow 
the earlier decisions in 10 Bom. H. C. R. 381 
and 26 Bom. 163® and hold that defendant 1 
is entitled to claim maintenance out of the 
estate of the plaintiff’s father as his avaruddha 
stree so long as she preserves her sexual 
fidelity to him. The appeal must be allowed. 
The decree of the lower appellate Court is set 
aside and that of the trial Court restored. The 
plaintiff shall pay defendant I’s costs in this 
Court and in the lower appellate Court. 

N. J.-Wadia J _I agree and have nothing 

to add. 

Rajadhyaksha J. — This is an appeal 
against an order passed by the District Judge 
of Satara in Civil Appeal No. 301 of 1940 
reversing the order of the Subordinate Judge 
of Tasgaon in Civil Suit No. 179 of 1939. The 
facts of the case as found by the Wo lower 
Courts are as follows. The plaintiff’s father 
was one Pralhad Kulkarni, who died in the 
year 1933 . Defendant 1 Akku kom Narau was 
his mistress and lived with him continuously 
for 25 years up to his death. She had also a 
son born to her from him. On lat June 1927, 
by EX. 23, he made a gift of Pains su^ey 
NO. 770/9A in her favour. After the death of 
Pralhad in 1933 , the plaintiff filed the present 
suit to recover possession of the property 
gifted to defendant 1 on the ground that the 
gift was illegal and invalid as the property 
was joint and ancestral property of the family* 
and Pralhad had no right to make a gift of 
it. He further alleged that defendant I’s hus¬ 
band was living and that as the mistress of 
his father she led an adulterous life. He, 
therefore, contended that the transaction was 

not binding upon him. . 

Defendant 1 resisted the suit alleging, inter 
alia, that she was not married to one Narsu 
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Hhaske, that she had heard people say that 
she was married to Narsu, that she had never 
seen her husband, much less lived with him , 
that she had le(t her parents' house when she 
was a child of eight or nine years and had 
thereafter lived continuously as the mistress 
of Pralhad. She denied that she was legally 
married to Narsu or that her husband was 
alive. She contended that even if her husband 
was alive, it must be assumed that her mar. 
riage with him was dissolved. She urged that 
the gift in her favour was valid and binding 
upon the plaintiff. 

The learned trial Judge found that the de¬ 
fendant was married to Narsu and that her 
Jiusband was living. He held that her mar. 
riage with Narsu was not dissolved, and that 
even so, she was in the exclusive and continu¬ 
ous keeping of the plaintiff’s father Pralhad 
as his mistress. Relying upon the decisions of 
this Court in 10 Bom. H. c. B. 38i® and 26 Bom. 
163^ he held that although her connexion with 
Pralhad was adulterous in character, it did 
not preclude her from claiming the status of 
an avaruddha stree and as such getting main- 
tenance out of the property left by Pralhad. 
He expressed an opinion that the later ruling 
of this Court in 48 Bom. 203® did not have the 
effect of overruling the earlier decisions. He 
accordingly passed an order directing the 
defendant to deliver possession of the suit pro- 
perty to the plaintiff subject to the obligation 
imposed upon the plaintiff of making provision 
for defendant I’s maintenance. He ordered 
that the quantum of maintenance admissible 
to the defendant and the manner in which it 
shall be secured should be determined in exe¬ 
cution. 

Against that order the plaintiff filed an ap. 
peal to the District Court. The learned Dis- 
trict Judge agreed with the lower Court on the 
finding of fact, viz., that the defendant and 
Narsu had never lived as husband and wife 
except for some short time during the child¬ 
hood of the defendant, that she had left her 
husband over 25 years ago even before she 
attained puberty and that she had since then 
lived exclusively as the mistress of the plain, 
tiff’s father Pralhad up to the time of his death. 
He found that the defendant's marriage with 
Narsu had not been dissolved and that her 
connexion with Pralhad was throughout adul. 
terous. For these reasons, relying upon the de¬ 
cision in 48 Bom. 203,® he was of opinion that 
the defendant could not claim the status of an 
avaruddha stree and was therefore not entitled 
even to maintenance. As the earlier decisions 
in 10 Bom. H. C. R. 381® and 26 Bom. 163® had 
been considered and distinguished in the later 
decision in 48 Bom. 203® he considered that 
this latter decision was binding upon the Sub. 
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ordinate Courts. He therefore allowed tlio 
appeal and modiBed the decree of the lower 
Ccurt by deleting the order which required 
the plaintiff to take the property, subject to 
the obligation of making provision for the de¬ 
fendant’s maintenance. Against that order the 
defendant has come in second appeal. 

The point that arises for decision is whether 
although the defendant was, up to the death 
of Pralhad, exclusively in his keeping as his 
mistress, she is deprived of the status of an 
avaruddha stree by reason of the fact that her 
husband was living and is therefore not enti¬ 
tled to claim maintenance out of the estate of 
Pralhad. The point is covered by the decision 
of this Court in 48 Bom. 203.® But it has been 
contended by Mr. Gajendragadkar for the 
appellant that the ruling in that case is in 
conflict with the earlier decision in 10 Bom. 
H. C. R. 381® and 26 Bom. 163® and as it has 
unsettled the law which was till then consi¬ 
dered to be well-established, the ruling in 48 
Bom. 203® requires to be reconsidered. 

The earliest case on the point is 10 Bom. 
H. C. R. 381.® In that Case, Khemkor, the plain¬ 
tiff, considered herself married to one Ranch, 
hor while her former husband was alive, and. 
on the death of Ranchhor, claimed main¬ 
tenance out of bis estate, even though she 
was not his legal wife. The Judge of the Court 
of Small Causes, Abmedabad, in his order of 
reference expressed his opinion that the plain- 
tiff could not be considered Ranchhor s legal 
wife and that she must be viewed in the light 
of a concubine. Even so, he thought that she 
was, as such, entitled to maintenance out of 
the property of the deceased. The reference 
was heard by Westropp C. J. and Nanabhai 
Haridas J, They concurred in the opinion 
of the Judge of the Court of Small Causes 
of Ahmedabad that the plaintiff Khemkor 
could not be regarded as the lawful wife of 
Ranchhor, she having been married in the 
lifetime of her first husband without the con- 
sent of that husband. They also agreed with 
the Judge in thinking that as the mother of 
illegitimate children of Ranchhor. that is as 
his concubine, she was entitled to mainten- 
ance. The same view was taken in 26 Bom. 
163® by Crowe and Chandavarkar JJ. The 
facts of that case are almost similar to the 
facts before us. It was held therein that 

(p. 168) : 

“Where in a joint Hindu family a father makes 
a gift of a portion of the family property, during 
his lifetime, by way of maiDtenance to his con- 
cubine in consideration of past cohabitation, the gift 
is not binding on his son, though the son is bound 
to provide maintenance for a concubine who lived 
with his father till his death. Under Hindu law a 
concubine gets no right of maintenance against her 
paramour, unless, having been kept continuously till 
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bis death, it can be said that the connexion bad 
become permanent. It is only on bis death that his 
estate in the hands of those who take it becomes 
liable for her maintenance.” 

In the course of the judgment Crowe J. observ- 
ed (p. 1C5) : 

“There can be no doubt on the authorities that a 
concubine is entitled to maintenance, though the 
connexion was an adulterous one, provided that it 
was of a permanent nature.” 

Chandavarkar J. stated at p. 170 as follows: 

“Having regard to the finding of the District 
Court that after the execution of the deed, the 
defendant continued to be in the keeping of the 
plaintifi’s father until his death and that the con¬ 
nexion then became permanent, we must hold that 
the defendant became entitled to maintenance after 
the death of the plaintiff’s father, and she cannot 
be deprived of the property in dispute unlep provi¬ 
sion is made for the maintenance by the plaintiff. 

On the authority of these two decisions, it was 
weU understood that a concubine in the perma¬ 
nent and exclusive keeping of her paramour was 
entitled to maintenance out of the estate of her 
paramour even though her connexion with him 
was adulterous in character by reason of the 
fact that her husband was alive. The case in 
12 Bom. 26^ laid down a further condition that 
continued continence was, under the Hindu 
law. a condition precedent to a deceased co¬ 
parcener’s concubine claiming maintenance. 
That is how the law stood and was under- 
stood by the well-known text-book writers 
until 1922. In that year, the case in 47 Bom. 
401® was decided by Sir Lallubbai Shah, Ag. 
C. J., and Crump J. It was held in that case 

“that the rule of Hindu law which allows mainten¬ 
ance to a mistress in the exclusive keeping of a 
deceased person out of the income of his estate is 
strictly limited to the avaruddha stree. i.e,, a conti- 
nuously kept concubine with whom the connexion 
of the deceased was perfectly open and recogniz^ 
and who was kept practically as a member of the 
family though no marriage with her could be or was 
in fact effected.” 

In that case Bai Nagubai who claimed main¬ 
tenance as the mistress of one Vasanji was 
found by the Court to be a concubine in the 
exclusive keeping of Vasanji up to the day of 
his death; but as she did not live with Vasanji 
in hia house as a member of the family, the 
Court held that she could not claim the status 
of an avaruddha stree properly so called and 
was, therefore, not entitled to maintenance. 
This view, however, was rejected by the Privy 
Council when the matter went in appeal before 
them in 58 I. A. 153.^ Their Lordships of the 
Privy Council laid down: 

“The right in Bombay of a concubine of a deceased 
Hindu to maintenance out of his estate exists only 
in the case of a woman properly called avaruddha , 
but it is not now a condition to the right that she 
should have resided in the same house with the de¬ 
ceased together with his wife and regular famuy, 
‘whftt6yev m&y hav6 b©©D the cftS8 when a oonCQbin6 
was a slave of the household.” 


Then we come to the case in 26 Bom. L. R. 
63.® In that case Chandrabai, the plaintiff, 
claimed maintenance as the kept mistress of 
the deceased Chauthmal and alleged that for 
nearly four years prior to his death she bad 
been living with him as his wife and that, 
therefore, on bis death she was entitled to 
maintained out of his estate. In defence it 
was pleaded that as the plaintiff's husband 
Tatya was alive, the connection between the 
plaintiff and the deceased Chauthmal was 
adulterous and that, therefore, she was not 
entitled to maintenance out of the ^tate of 
Chauthmal as she could not be regarded as 
an avaruddha stree. Shah C. J. and Crump J.» 
before whom the matter came in appeal, 
upheld the defence contention that the plain¬ 
tiff could not be regarded as an avaruddha 
stree entitled to be maintained out of the 
estate of her paramour and distinguished the 
earlier cases of lO Bom. H. 0. R. 381® and 26 
Bom. 163.® Shah C. J. observed (p. 68): 

“I should have referred this point for decision to a 
Full Bench if I were satisfied that the point which 
we have to decide was covered by the decision in 
Bom. H. C. R. 38l.» As on the facts the case is dis- 
tinguishable and as I am clear that a kept mistress 
whose husband is alive cannot be treated as an 
ruddha stree who is entitled to maintenance on the 
death of her paramour out of his estate, £ see no 
objection to give effect to that view.” 

As pointed out by Sir Dinshah Mulla at 
p, 583 of his “Principles of Hindu Law”: 

‘ This ruling was inconsistent with what was under¬ 
stood to have been held in 10 Bom. H. C R. 381® 
viz., that a woman may be an avaruddha stree 
although her husband was alive daring the period of 
her keeping.” 

It is now urged before us that that case, over¬ 
ruling as it did what was understood to have 
been the law for over fifty years, was not cor¬ 
rectly decided and the decision requires to be 
reconsidered^ It, therefore, becomes necessary 
for us to examine somewhat closely the rea¬ 
sons which led the learned Judge to take the 
view which he did. lu the course of his judg¬ 
ment at p. 66 the learned Judge observes : 

“Soeb a woman (that is a woman living adulter- 
ously in the keeping of another) cannot be an av^ 
ruddha stree such as could acquire the right to ne 
maintained out of the estate of ^er paramour AH 
along her rightful residence would be with her bmbaad 
and the residence with her paramour wholly J*' 

The idea of an avaruddha stree is inconsistent with the 
position which such a woman occupies. Further, the 
SbUgation to lead a chaste life after the death of the 
man with whom she lived an adulterous life is 
possible of fulfilment according to law when tbe hu^ 

bandisaliveatthetimeof her puamour’sdeath, me 

view taken in 12 Bom. 263 as regards the oblig*no“ 
of a woman kept in oonenbinage to lead a cbaite iite 
can have no application to a woman kept m th^ 
manner when her husband is alive ... It la 
my mind that a woman in the 

tiff cannot claim to be maintain^ oat of the dec^ 
paramour’s estate when her busbana has been alive 
during the whole period of her adulterous conuecUon. 
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learned Judge has given no authorities, 
textual or otherwise, for this particular view 
of the words "avaruddha stree”. Although 
^13 particular point did not then arise for 
decision, the learned Judge himself has consi¬ 
dered elaborately the meaning of the words 
avaruddha stree” in the case which he decid- 
M ten months earlier, 47 Bom. 401.® The texts 
^nng on the question are set out in detail 
by him at pages 408 to 4ii and also by theii 
Lordships of the Privy Council when the 
matter went in appeal before them in 53 I. A. 
163 at pages 159 and 160. It is, therefore, not 
necessary to repeat them here, except in so far 
as it becomes necessary to do so to consider 
the arguments advanced before us. In laying 
down the right of females of the family to 
maintenance out of the estates of the deceased, 
the text of Katyayana uses the word “yoshit” 
and that of Narada the word ‘stree’ (paras. 27 
and 28 of c. il, s. 1 in the Commentary on 
verses 135 and 136). In explaining the use of 
these words as including “women kept in 
concubinage,” Vijnaneshwara uses the words 
avaruddha stree.” The words “avaruddha 
stree are also used in referring to women 
kept in concubinage, while dealing with “effects 
not liable to partition” both in the Mitakshara 
(para. 22 in the Commentary on verses 118 and 
n 9 ) and in Vyavahara-Mayukha (Mandlik’s 
Hindu Law, p. 70 and Sanskrit text of Vya- 
vahara-Mayukha edited by Gharpure, p. 57 ). 
The words “avaruddha stree” occurring in 
verse 290 of Yajnavalkya in Vyavahara Adh- 
yaya have been explained by Vijnaneshwara as 

women prohibited by the master from intercourse 
with other men with an injunction to stay at home 
With the object of avoiding any lapse of service/* 

A doubt, whether, when the original testa used 
the words “stree" and “yoshit,” they were in¬ 
tended to cover the cases of concubines, was 
expressed by Nanabhai Haridas J. in 12 Bom. 

26 , At page 28 the learned Judge observes ; 

"There are texts providing generaUy for ‘women’ 
of dec^-d coparceners. It is under those texts that 
the Widows of such coparceners are held entitled to 
be maintained by the survivors; and they lay down 
the condition of continued chastity. Whether those 
text-writers really intended to include in the expres- 
eion women’ concubines or ‘kept women* it is new 
^n^ssary to speculate. It suffices for us that com¬ 
mentators and judicial authorities have distinctly 

B“‘ if 

JLpiI restriction of continued chastity im- 

SS!; ^q’^Uy apply to them, as 

Sir Lallubhai Shah gave expression to the 
same doubt in 47 Born. 40i.® At p. 4i8 of the 
report he observed : 

“It may be open to doubt whether the oriirinal 
texts of Katyayana and Narada which have bUn 
mte^reted as referring to ‘avaruddha stree’ by oom- 
^tators like Vijnaneshvara and Nilakanthi were 
«nginaUy mtended to cover the case of an ‘avarud- 
1946 B/29 A 80 


Nanabhai Haridaa J. 
is rart ofHilHa ? ‘‘“’““"’fotators whose opinion 

view r™ 

behind U; and if a"n t^madTlo^TB* 

cover the reason of this rule, it seems to Te to rit 
on the consideration that if the woman lives prac^ 
oally as a dependent member of the family and ao. 
cepts aU the limitations, though unSied^ of a 
married life openly and avowedly, she gets ibe’bene- 
fit of the rule which makes it obligatory upon the 

ortLVJjT householder to maintain the women 

In dealing with fines imposable on persons 

Yajnavalkya lays down the rules as follows 
in verse 290: 

i 


distinction is contem. 
plated between the words “avaruddha” and 
bhujishya,” and it was argued by Mahamaho- 
padhyaya Kane that a woman who deserts 
her husband and lives in adultery with some 
one else (who 13 correctly described as 

—5 q]% ar‘,cr~tbat 

woman who abandons her husband and goes 

to another man of her own varna out of love 

for him 19 called swairini) may be a bhujishya 

but does not attain the status of an avaruddha 

stree. The word “avaruddha” is explained by 

Vijnaneshwara in the commentary as 

women prohibited by the master from intercourse 

w th tl!/K ‘"junction to stay at home 

With the object of avoiding Japse of service/* 

The exact words are ; 

In dwenbing bhujishya the words used are 

Mahamahopadhyaya Kane 
argued that this meant “women restricted to 
particular persons in the matter of sexual in- 
tercourse and not to one person.” This was 
how Mr. Gharpure translated it in bis edition 
of Yajnavalkya Smriti of 1920; but in the 1939 
Mition of the work this line is translated as 
women restricted in the matter of sexual in. 
tercourse to a certain person.” Balambhatti 
m his conomentary on the Mitakshara explains 
the word 3 ^" as i. e., other than 

her master. It cannot, therefore, be said that 
the word bhujishya” connotes that the wo. 
man 13 restricted to a limited number of per. 
wns, otherw ise the words used would have 
been r*m 3 ^fi'^ 2 Rfqf< 2 Tcr. It is true that the 
words used are not but it 

IS m this senm that the text has been under¬ 
stood by Balambhatti and translated, in mv 
opinion correctly, by Mr. Gharpure. It would 
then appear that restriction in the matter of 
sexual interi^u^ to one person is a feature 
common to both avaruddha stree and bhuii 
shya. In describing the former, a negative 
form of expression is used. viz.. “Prohibited 
from having intercourse with any other man ” 
and m describing the latter, a positive form 
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condition precedent to her being entitled to 
maintenance), I cannot see why she should 
not continue to be faithful to his memory 
even after his death. It may be that the hus- 
band may file a suit for restitution of con- 
jugal rights against the kept mistress after the 
death of the paramour, a contingency which 
is, in the highest degree, remote. Such a suit 
may or may not be decreed. If she voluntarily 
goes to her husband or is compelled by law 
to go to him, then the moment she does 
BO, she makes herself disentitled to receive 
any maintenance from the estate of her para¬ 
mour. Otherwise her iX)sition and that of a 
widow are not dissimilar; and if the right of 
a widow to receive maintenance is conditional 
upon her leading the life of chastity, there is 
no reason why an avaruddha stree should not 
be placed in the same position, as indeed she 
has been, as decided in 12 Bom. 2G.^ In my 
opinion the existence of a husband does not 
necessarily make the condition impossible of 
fulfilment. 

The limitation imposed by the learned 
Chief Justice in 48 Eom. 203® upon the precise 
connotation of the word “avaruddha stree”, 
imposed as it api^ears more by consideration 
of morality than anything else, was, as the 
learned Judge himself recognised, opposed to 
the two earlier decisions of this Court in 10 
Bom. H. C. R. 381® and 26 Bom. 163.® The 
learned Judge sought to distinguish 10 Bom. 
H. C. R. 881® on the ground that it did not 
appear from the record whether Khemkor’s 
husband was alive during the period of her 
living as a mistress of Ranchhor. The report 
of the case does not give any indication one 
way or the other, but as the learned Judge 
himself states, the case was always referred 
to in the recognised books on Hindu law as if 
the existence of the husband would make no 
difference in the result. In 26 Bom. 163® at 
least, the extract of the judgment of the trial 
Court reproduced in the report shows that 
Lakahmawa left her udki husband and went 
to live with Govindraddi and that their con¬ 
nexion was adulterous. Even so, the learned 
Judges in that case held her to be entitled to 
maintenance. Sir Lallubhai Shah considered 
that the observations of Crowe J. in that 
case, viz., 

“There can be no donbt on the anthorities that a 
concubine is entitled to maintenance though the 
connexion ?7a8 an adulterous one provided it was of a 
permanent nature,” ^ ^ e u i. 

were not necessary for the decision of that 
case. With respect I am not prepared to 
agree. It is true as Mahamahopadhyaya 
Kane argued that the main question then 
considered was the validity of the gift of an¬ 
cestral property in favour of a concubine. But 


the learned Judges would never have ordered 
the payment of maintenance if they took the 
view that because Lakshmawa was living in 
adultery she was not entitled to maintenance. 
It is true that the point for consideration 
before Sir Lallubhai Sbah in 48 Bom. 203® 
was not expressly argued in 26 Bom. 163;® but 
we can only infer that the point was consi¬ 
dered so well settled (as Crowe J. himself 
thought) since the decision in 10 Bom. H. C. B. 
381® and accepted without demur by text 
book-writers that no doubt was cast on the 
proposition to which Crowe J. gave expres¬ 
sion. It is to be noted that Sir Narayan 
Chandavarkar J., an erudite Hindu Judge, 
was a party to that decision. Sir Lallubhai 
Shah also thought that the observations of 
Westropp C. J. in 1 Bom. 97“ showed that he 
read 10 Bom. H. c. R. 381® as meaning that 
the adulterous connexion had ceased when 
Ranchhor died. I have carefully read the 
judgment of Westropp C. J. in 1 Bom. 97.“ 
Rut I am unable to see that the learned 
Judge took that view of 10 Eom. H.C.R. 981,® 
Even according to his reading of 10 Bom. 
H. c. R. 881® and 26 Bom. 163,® Sir Lallubhai 
Sbah thought that those decisions were cor¬ 
rect, because at the date of the death of 
the paramour the husband of the mistress 
may not have been living. On this ground 
alone he distinguished on facts those cases 
from the one with which he was dealing, viz., 
the husband being alive when the paramour 
died. In laying down the law he olierved at 

page 67 of the report: 

“It is clear to my mind that a woman in the posi¬ 
tion of the plaIntiS cannot claim to be maintained 
out of the deceased paramour’s estate when her 
husband has been alive during the whole period of 
her adulterous connexion.” 

If I may say so with respect, this test, viz., 
whether her husband is alive or not at the 
date of the paramour’s death, is bound to 
create an anomalous situation. If the husband 
dies one day after the paramour’s death, then 
the mistress would not be entitled to main- 
tenance; but if he dies one day before the 
death of the paramour, she would be so en- 
entitled, because on the day of the paramour s 
death the husband was dead and he was not 
alive during the whole period of her adulter¬ 
ous connexion.” It is difficult to justify this 
distinction on any logical basis. If, on the 
other hand, the right to receive mainten- 
ance is made to depend upon how long the 
connexion was adulterous and how long non- 
adulterous, we shall be introducing an el^ 
ment of uncertainty in law which is to be 
deplored. Further, among the shudras where 
an illegitimate son is entitled to a share in the 
estate of his father, he is refused that share U 
the connexion was adulterous when be waft 
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Mnwived. even then he is held entitled 

to denv^hTf°“‘ ‘‘ difficult 

to hi3 mother. Lastly. 
If a gift to the mistress by way of mainten 

anue IS regarded in the light of comfSTsattn 

for injury done to her by the past illicit cn 

habitotion (as Sir Narayan Chandavarkar J 

war tha/th?“’ if ‘‘ 

war that the justification for compensation 
by way of maintenance is greater in a case 
such ^ the one before us. where not only has 
an injury been done to the mistress by past 
^icit cohabitation, but she is actively*^ or 
otherwise seduced from the path of rectitude 

Mi^. »5Mp"agetiif 

These observations would apply with almost 

^ual force in a case such as the one before 
as the prospect of getting anything like 

^equate maintenance from her husband is, on 

the authorities remote and is reduced to noth- 

husband is penurious. It may 
further be noted that 26 Bom. 163 ^ was ap 

proved by their Lordships of the Privy Coun- 
ed in 53 I. A. 163. At page 163 of the report 
they refer to 26 Bom. i63» as “ a deci^on 
whose authority has not been questioned ” It 

nnJTh f3,^:fa^amahopadhyaya Kane pointed 
out that this observation was made with res- 
P^t to the particular point that their Lord, 
ships had to decide, viz., whether it was 
incumbent on the mistress to live in the para 
mour s house m order to entitle her to eet 
^mtenance out of his estate after his death 
But m stating the law, both Crowe J. in 26 
Bom. 163 and Kanga J. as the trial Judge in 
the ca^ before their Lordships made a poin 
ted reference to the right to maintenance of a 
c^cubine in the permanent and exclusive 
Keeping of the paramour even though she was 
living m adultery. And yet their Lordships 
approved of the decision in 26 Bom. 163 .® A 
^mt similar to the one before us came up for 
dMiBion before the Court of the Judicial Oim. 
^loner of Nagpur in A.I.R. 1929 Nag. 127 
At page 128 Macnair A. J. C. observes; ‘ 

held “h" A«- 0. J. aud Crump J.. 

was not pntifiif whose husband was alive 

rramour death of C 

^unoU bad not to deal with the question which I 
am considering, they e xpressed approval of the case 

• A ^_ 
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liable for h^rmaimlule' 

stal-ed^SVoo^Ses're thSe^d-'l/raio^^’ “ 

S' -v ?sf 

Indlii*" to the learned 

udges who decided the case in 48 Bom. “> 03 ^ 

l am unable to accept the view taken therein 

either on the authority of texts, judicial deci 

^ons or equity, and hold that a concubine 

ho has ^en in the permanent and exclusive 

Keeping of the paramour is entitled to main- 

tenance out of his estate even though her con 

nexion with him may have been adulterous in 

andT fif; continues to be chaste 

wifhlh memory. I therefore agree 

with the order proposed by my learned brother. 

Appeal allowed. 
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Lokcr, Weston and 
Kajadhyaksha JJ. 

Hamchandra Balaji £ others _ 

Defendants — Appellants 

V. 

Shankar Apparao—Plaintiff _ 

lauT^Jdy^mf i94fi^DSfd”n 

ictn July 1944 , from decision of N. J. Wadia 7 in 
Second Appeal No. 878 of 1940, D/. 29th J^e 1942 

lea^!n»“ T — R watandar dying 

hTname^n^ ^ enterinf 

wat^n^rlR n represcntativf 

in favour of n ^—Relinquishment by B 

4»Kc ^ ^ to coparcenary 

^ by widow of A~~P is 

to *Hir? ^^^‘'"J’epartition—P held not entitled 

reDrr<t/^*V°” nearest heir of last 

Bom lift A- 1940 

Bom. 118, held itnphedly OVERRULED. 

fatherh) recover hia adoptive 

lawful alienations that might have taken place prior 

t^ao J “>J«P‘'oo Although a partition £ 0 / be a 

in S 6 Vp Aef^ meaning of the term as Lfined 
in o. o, 1 . i>. Act, every transfer cannot be regarded 

as an alienation which cannot bo challenged by a 

Bubsequentlj ^opted son. A partition merely eflwts 

- between the 
u ), ^ being enjoyed 

fami ?■ Tbe'^men,?°‘ “‘inction of ^he 

no/h^ are the family assets, and, therefore, it can. 
not be said that a partition amounts to an alienation 

2 P^®P®^‘y/ailing within theeioeption mention, 

ed above: Case law referred, [P 232 01, 2] 

R f leaving his two sons A and B. 

As 7*^^°®^.preperty as weU as watan lands, 

s the eldest son died before his name was entered 
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in Watan Register, tbe name of the other son B 
was re^n^tered as a representative watandar. H 
adopted° D in 1919 and in 1920 passed in his favour 
a deed of rclinouishment in respect of both the ordi¬ 
nary property as well as the watan lands. The name 
of D was then substituted for that of B as a represen¬ 
tative watandar in the revenue records. On death ol 
B in 192:3 A’s widow adopted P in 1936. In 1937 P 
sued to recover his moiety by partition of the ordi¬ 
nary property and also for a declaration that he was 
ibe nearest heir of tbe deceased representative wa¬ 
tandar : 

HeH that (1) even if the deed of relinquishment 
by B in favour of D effected a partition between 
them and put an end to tbe coparcenary, P’s adop¬ 
tion was valid. P was entitled to claim a repartition 

,.f tbe family property in the R* 

cover possession of his half-share in it . (■^3) 30 A..1.K. 
1913 RC. 196. Foil. ; (’10) 27 A.l.R. ^ni. 118 
iinpUcdb/ OVERRULED. [P 233 C IJ 

(2) P was however not entitled to the declaratii^ 
bought, for the last representative watandar was B, 
and not .-t. P was merely entitled to a declaration 

that be was tbe validly adopted son of 

son of R. O 231 O IJ 

K. G. Datar — for Appellants. 

G. R. MadbJmvi — for Respondent. 

Lokur J. — This Letters Patent apical 
against the decision o! N. J. Wadia J. raises 
and important question of Hindu law which 
was regarded in this Province as settled by the 
Full Bench ruling in IX.R.(1937) Bom. 508 and 
a series of other rulings which followed it. 
The facts are simple and undisputed. One 
Ramchandra Devji died in 1900 possessed of 
the lauds in suit and the right to kulkarniki 
watan service in four villages. He left behind 
him two sons. Apparao alias Gururao and 
Balaji. Before Apparao’s name was entered in 
the kulkarniki pali Register after his father’s 
death, he died issueless in 1904 leaving behind 
him his widow Bhagubai defendant 4. Tbe 
name of Apprao’s brother Balaji was then 
entered in the pali Register for the kulkar¬ 
niki service. Balaji adopted Rarachandra de¬ 
fendant 1 in 1919 and in 1920 he passed in his , 
favour a deed of relinquishment in respect of 
both his immovable property and the kul¬ 
karniki watan rights in the four villages. 
Ramchandra’s name was then substituted for 
that of Balaji in the pali Register by the 
Collector. Under the deed of relinquishment 
Balaji transferred all the family property to 
Ramcbandra, defendant 1 on receiving from 
him R 3 .1500 for his maintenance. Balaji died 
in 1923 and many years after that, on 25tb 
May 1936, Apparao’s widow Bhagubai took the 
plaintiff in adoption and the plaintiff filed this 
suit in 1937 against defendant 1 and his two 
sons defendants 2 and 3 asking for a partition 
possBSsion of his h&lf sh&C6 in the fu»niily 
property and for a declaration that he was the 

1. 1‘37) 24 A. I. R. 1937 Bom. 279 ; .1. L. 

Bom. 508 : 170 I. C. 393 : 39 Bom. B. K. 382, 

(F. B.), Balu Sakharam v. Lahoo Sambbaji. 
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owner of the 16 annas kulkarniki right of ser¬ 
vice in the said four villages and that he was 
“the nearer heir than defendant 1 for his name 
being entered in the pali Register.*’ The de- 
fendants contended that the effect of the deed 
of relinquishment passed by Balaji to defen¬ 
dant 1 in 1920 was to bring about a partition 
between them with the result that tbe coparce¬ 
nary came to an end and that the subsequent 
adoption of the plaintiff by Apparao’s widow, 
though valid, would give the plaintiff no right 
either to the immovable property or to the 
right of service which had already become the 
separate property of defendant 1 long before 
the plaintiff’s adoption. They also contended 
that the plaintiff was not entitled to the de- 
claration claimed by him. The trial Court up¬ 
held both these contentions and dismissed the 
suit with costs. In appeal the learned District 
Judge took a different view and held that the 
deed of relinquishment did not effect a parti- 
tion between Balaji and defendant 1 and that 
the coparcenary did not terminate as a result 
of the execution of that deed. He therefore 
found that defendant l continued to be the 
sole surviving member of the joint family 
and therefore not only was the plaintiff’s ad- 
option valid, but it entitled him to claim a 
half share in the property of the family in the 
hands of defendant l. He also held that the 
plaintiff was entitled by the rule of primogeni¬ 
ture to have his name entered in the watan 
register in preference to defendant 1 in res- 
pect of the kulkarniki service in the four vil¬ 
lages. Although the prayer clause in the plaint 
did not specify to whom the plaintiff claimed 
to be declared the nearer heir, the learned 
District Judge thought that he wanted a de- 
claration that he was the nearest heir to the 
deceased representative watandar Ramchan- 
dra Devji. his grandfather. A decree for par¬ 
tition and a declaration to that effect were 
granted to the plaintiff and the decree was 

confirmed in second appeal. 

In upholding the decree of the learned Hia* 
trict Judge Wadia J. had to decide whether 
the deed of relinquishment effected a partition 
between Balaji and his son, since in view ot 
various rulings of this Court it was fairly con 
ceded by Mr. Madbhavi for the plaintiff-res¬ 
pondent that if as a result of that deed, there 
was a separation between Balaji and defen¬ 
dant 1 the plaintiff’s suit must fail, at least as 
regards the immovable property. In I. L. B- 
(1937) Bom. 508^ a Full Bench of this Court 
held that where a Hindu coparcenary naa 
come to an end on the death of the las sur 
viving coparcener and the family property 
vested in hU heir, a subsequent adoption oy 
the widow of a predeceased coparcener 
valid, but it did not revive the coparcenary 
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aad^ did not vest the coparcenary in the ad- 
opt^ eon to the exclusion of the heir of the 
holder, other than the widow herself. In 
45 Bom. L. B. 1021“ the principle laid down by 
this ruling was extended to every case in which 
a coparcenary had come to an end, whether 
by the death of the last surviving coparcener 
or by a partition or by a severance of status. 
In 41 Bom. Ij. B. 760* Kangnekar J. consider¬ 
ed the whole law on the subject at length and 
took the same view. That ruling was followed 
by N. J. Wadia and Wassoodew JJ. in 41 
Bom. L. R. 1300* in which the facts were quite 
similar to those in the present case. One of two 
undivided brothers died leaving his widowbe- 
hind him. The other brother had a son, and 
they made a partition of the family propertj' 
l^etween themselves. The widow of the pre¬ 
deceased brother then adopted the plaintiff 
and it was held that the adoption, though valid 
did not give the plaintiff any right to the pro- 
perty, since the coparcenary had come to an 
end on the partition between the surviving 
brother and his son. It follows from this that 
if the deed of relinquishment passed by Balaji 
to defendant l effected a partition between 
them, the plaintiff’s adoption, though valid, 
could not confer upon him any right to the 
property already vested in defendant 1. A 
contrary view was taken by a Full Bench of 
the Madras High Court in I. L. R. (1943) Mad. 
309* and by the Nagpur High Court in I.L.R. 
(1941) Nag. 707.® This conflict of views has 
now been set at rest by the ruling of the Privy 
Council in 46 Bom. L. R. 1.^ It expressly 
overruled I. L. B. (1937) Bom. 608,' and ap. 
proved of the decision of the Nagpur High 
Court in I.L.R. (I94i) Nag. 707,® In the Privy 
Council case one Keshav had succeeded to 
certain watan property on the death of his 
father in 1905 and to certain other property 
on the death of his separated uncle Narayan 
in 1908. Keshav died issueless in 1917 and 
under Bombay Act 5 of 1886 his watan pro¬ 
perty devolved upon his distant separated 
cousin Shankar in preference to his mother 

2. (’44) 31 A. I. R. 1944 Bom. 67: 212 I. C. 161: 45 
Bom. L. B. 1021, Bammangouda Shankargoada v. 
Shankargoada Bangangouda. 

3. (*39) 26 A. I. B. 1939 Bom. 377 : I. L. B. (1939) 
Bom. 512; 184.I.G. 876: 41 Bom. L. R. 760, Hira- 
chand t. Bowji Sojpal. 

4. (’40) 27 A. I. B. 1940 Bom. 118 ; I. L. E. (1940) 
Bom. 42:187 I. 0. 604: 41 Bom. L. R. 1300, Irap- 
pa Lokappa v. Baobayya Madiwalayya. 

5. (’48) 30 A. I. B. 1948 Mad. 43 : 1. L. B. (1943) 
Mad. 809 : 205 I. 0. 1 (P. B.), Sankaralingam v. 
Veluchami. 

6 . (’42) 29 A. I. R. 1942 Nag. 19 : I. L. R. (1941) 
Nag. 707 ; 198 I. C, 681, Bajirao v. Bamkri^na. 

7. (’43) 30 A. I. R. 1948 P. 0.196 : I. L. R. (1944) 
Bom. 116 :1. L. B. (1944) Kar. P. 0. 28 : 70 L A. 
232 : 2101.C. 369 : 46 Bom. L. R. 1 (P.C.), Anant 
Bhikappa Patil v. Shankar Bamcbandra PatU. 
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Gangabai. Then in 1930 Gangabai took tlu 
plaintiff Anant in adoption and ho sued 
Shankar to recover the watan proi)erty from 
him. When the case came in appeal before 
this Court, Rangnekar and N. J. Wadia JJ., 
following the ruling in i. L. R. (1937) Bom. 
508' held that the adoption was valid, but the 
plaintiff could not divest Shankar of the 
watan property which bod already vested in 
him on the death of Keshav. But the Privy 
Council held that by his adoption Anant was 
constituted as the next heir of Keshav and, 
therefore, the effect of the adoption was to 
take the watan lands out of the bands of 
Shankar who was more remote than Anant 
and pass them to Anant. Their Lordships 
relied upon the following passage from the 
judgment in the Nagpur case cited above 
(page 718): 

“We regard it as clear that a Hindu family can- 
not be finally brought to an end while it is possible 
in natore or law to add a male member to it. The 
family cannot be at an end while there is still a 
potential mother if that mother in the way of na¬ 
ture or in the way of law brings in a new male 
member.” 

Their Lordships also quoted the foUowdng 
passage from Mr. Ameer Ali’s judgment in 
46 I. A. 97® (p. 107): 

“Again, it is to be remembered that an adopted 
son is the continuator of his adoptive father’s line 
exactly as an aurasa son, and that an adoption, so 
far as the continuity of the line is concerned, has a 
retrospective effect : whenever the adoption may be 
m^de there is no hiatus in the continuity of the 
line. In fact, as West and Bubler point out in their 
learned treatise on Hindu law [Edn. 3, p. 996, note 
(a)], the Hindu lawyers do not regard the male line 
to be extinct or a Hindu to have died without male 
issue until the death of the widow render's the con¬ 
tinuation of the line by adoption impossible.” 

This view was approved of by their Lord- 
ships and the use of the w'ords “retrospective 
effect” indicates that the adopted son is by a 
legal fiction to be regarded as born at his 
father’s death. Mr. Datar, however, points 
out that this is opposed to the view expressed 
by their Lordshij^s in 7 M. I. A. 169.® In that 
case it was argued before the Judicial Com¬ 
mittee that a widow who had received an 
authority from her husband to adopt should 
be considered as pregnant at the date of his 
death and that the son adopted by her should 
be regarded as a posthumous son, but the Judi¬ 
cial Committee refused to act upon any such 
analogy and held that although a son when 
adopted acquires the full rights of a natural 
born 8on,^his rights could not relate back to 
any earlier period. Referring to this case the 

8 . (’18) 5 A. I. R. 1918 P. C. 192 : 43 Bom. 778 : 

46 I. A. 97 : 60 I. 0. 467 (P. C.), Pratapsing Shiv- 

sing V. Agarsingji Baisingji. 

9. (1857-69) 7 M. I. A. 169 : 1 Sar. 6;6 (P. C.), 

Bamundoss Mookerjea v. Mt. Tarinee. 
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learned author of Mayne’s Hindu Law (Edi¬ 
tion 10, p. 277) observes : 

“The rights of the boy as adopted son arise only 
from the date of the adoption in the sense that be 
is bound by such acts of the widow as would bind 
the heirs of ttie husband after her.” 

But 

“so far as the continuity of the line is concerned, 
the adof)tion has a retrospective eSect and there is 
no hiatus in it.” 

In 41 Bom. L. R. 2C8^® Wassoodew J. also 
has made similar observations at p. 274. He 
says : 

“.the rights of an adopted son do not relate 

back to a period earlier than the date of his adop¬ 
tion.” 

This remark was made by him in connec¬ 
tion with the validity of the alienations made 
before the adoption took place. But it has 
been frequently pointed out by their Lord- 
ships of the Privy Council that the adoption 
of a son by a widow to her deceased husband 
is deemed to date back to her husband’s death. 
In 9 Beng.L.R. 377,^^ Willes J. delivering the 

judgment of the Board said (p. 397) : 

“Such (adopted) child may be provided for as a 
person whom the law recognises as in existence at 
the death of the testator, or to whom, by way of 
exception, net by way of rule, it gives the capacity 
of inheriting, or otherwise taking from the testator, 
as if be had existed at the time of the testator’s 
death having been actually begotten by him.” 

The same view is also expressed in 60 I. A. 
242.'* It follows, therefore, that the adopted 
son is entitlfed to recover his adoptive father’s 
share in the family property, subject of course 
to any lawful alienations that might have 
taken place prior to his adoption. This excep¬ 
tion was recognised by the Privy Council in 
54 1 . a. 248,'* where their Lordships observed 

(p. 262) : 

“When adisposilion is made inter vivos by one who 
has full power over property under which a portion 
of that property is carri^ away, it is clear that no 
rights of a son who is subsequently adopted can 
afieot that portion which is disposed of.” 

In the recent case in 46 £om. L. B. 1^ also 
their Lordships referred to the case in 52 Mad. 
898'* and said that Keshav’s right to deal 
with the family property as his own would 
not be impaired by the mere possibility of an 
adoption. Basing his argument on this well 
recognised exception, Mr. Datar for the appel¬ 
lant contends that a partition amounts to a 

10^ (’39) 26 A.I K. 1939 Bom. 178 : I. L. R.”(1939) 
Bom. 245 : 182 I. C. 302; 41 Bom.L.R. 268, Basa- 
wantappa v. Mallappa. 

11 . t’72) I. A. Sup. Vol. 47 : 9 Beng. L. R. 377 : 2 
Suther 692 : 3 Sar. 82 (P. C.), Jatindra Mohan 
Tagore v. Ganendra Mohan Tagore. 

12 . (’33) 20 A. I. R. 1933 P. C. 155 : 12, Pat. 642 ; 
60 I. A. 242 : 143 I. C. 441 (P. C.), Amarendra 
Mansingh v. Sanatan Singh. 

13 . (’27) 14 A.I.R. 1927 P. C. 139 : 60 Mad. 508 : 
54 I. A. 248 : 101 I. C. 779 (P. C.), Krishnamurthi 
Ayyar v. Krishnamurthi Ayyar. 

14 . (’29) iQ A.I.R. 1929 Mad. 296 : ^2 Mad. 398 : 
118 I. C. 821, Veeranna v. Sayamma. 


mutual alienation of the family properties 
and it cannot be affected by the subsequent 
adoption of a son to a predeceased coparcener. 
In support of this contention he relies upon 
the ruling in 37 Bom.Ii.R. 925,’® where it was 
held that a partition of joint family immov¬ 
able property between coparceners of the 
family operates as a transfer within the mean¬ 
ing of the term as defined in s. 6, T. P. Act, 
1882. and if fraudulent, it fell within S. 63 of 
the Act. This does not mean that a partition 
is equivalent to an alienation, as contemplated 
by the exception with which we are concerned. 
It may be a transfer within the meaning of 
the term as defined in S. 5, T. P. Act, but 
every transfer cannot be regarded as an aliena¬ 
tion which cannot be challenged by a subse¬ 
quently adopted son. A partition merely 
effects a change in the mode of enjoyment as 
between the parties to it, which, till then, was 
being enjoyed jointly. As observed by Leach 
C. J. in I. L. R. (1943) Mad. 809® it does not 
mean the extinction of the family. The mem- 
bers of the family are still there and so are 
the family assets, and, therefore, it cannot be 
said that a partition amounts to an alienation 
of the property falling within the exception 
mentioned above. 

Hence as far as the adopted son is con¬ 
cerned, his position remains unaffected by any 
partition between the surviving coparceners 
and he is entitled to ignore tbalT partition and 
claim his share. Mr. Datar, however, says that 
a partition is ordinarily irrevocable and that 
the ancient texts of Hindu law recognise a 
claim to re-partition only by a posthumous 
son or the heir of a disqualified coparcener or 
an absent coparcener, but there is no specific 
text giving a similar right to an adopted son 
coming into the family after the partition. It 
is obvious that the texts could not make any 
such provision as such an adoption itself was 
not then recognised as valid. They would not 
deal with cases which would not have been 
then in contemplation, but the principles 
enunciated in them have to be amplified and 
extended to newly arising contingencies in 
accordance with the spirit of Hindu law. The 
texts have clearly laid down the principle and 
there is no reason why an adopted son, whose 
adoption is deemed to date back to the death 
of his adoptive father, should not be treated 
on a par with a posthumous son. The prin¬ 
ciple on which the Privy Council held in 46 
Bom. L. B. 1^ that an adoption can divest an 
estate vested in a collateral by the law of 
inheritance extends for the same reason to an 
adoption made after the surviving coparceners 
have distributed the asse ts among themselves. 

15. (’36) 23 A. I. B. 1936 Bom. 10 : 60 Bom. 34 ; 

160 1.0.242:37 Bom.LJB. 926, Waman v. Ganpat. 
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On that principle the adopted son acquires all 
the rights that he would have possessed had he 
been born at the date of the adoptive father’s 
death, subject to lawful alienations in the 
interval. If in that interval the other members 
of the family have partitioned the estate, he 
can claim a re-partition and recover his proper 
share. In i. h. R. (1937) Bom. 508^ the copar. 
cenary bad come to an end by the death of 
the sole surviving coparcener and the property 
had vested in a distant relative before the 
adoption by the widow of a predeceased co¬ 
parcener. It was doubtful whether that ruling 
applied even to a case where though the 
coparcenary was terminated by a partition 
among the surviving coparceners, the property 
had not left the family. In 41 Bom. L. R. 760 ® 
Kangnekar J. observed (at p. 763 ) ; 

“If,.... on the extinction of a coparcenary by 
reason of the properly devolving by inheritance on 
the heir of the last surviving coparcener, an adop¬ 
tion made by the widow of a predeceased coparcener 
is invalid and cannot affect that property, it is difiB- 
cnlt to hold that, on the extinction of a coparcenary 
by a partition, the widow of a coparcener, who had 
died long before the partition, can make a valid 
adoption.” 

In holding the adoption itself invalid 
Bangnekar J. adhered to the view expressed 
by him in his dissenting judgment in I. L. R. 
(l937) Bom. 608,^ but his reasoning was adopted 
in 41 Bom. L. R. 1300* and 45 Bom. L. R. 1021,^ 
and it was held that when the coparcenary 
was extinguished by partition among surviving 
coparceners, the adoption of a son by a pre¬ 
deceased coparcener, though valid, would not 
divest property. But now the Privy Council 
has held that even when the coparcenary has 
terminated by the death of the last surviving 
coparcener and the property has left the family, 
a subsequently adopted son of a deceased co¬ 
parcener is entitled to get it back from the 
heir in whom it has already vested. This is a 
much stronger case than the case of a termi. 
nation of the coparcenary by a partition which 
still leaves the property in the family, though 
distributed among the surviving coparceners. 
Hence I. L. R. (1937) Bom. 608,^ which is the 
basis of the subsequent decisions in 4i Bom. 

Ii. R. 760,® 41 Bom. L. R. 1800* and 46 Bom. 

L. R. 1021 ,® having been expressly overruled 
by tte Privy Council, the latter also must a 
fortiori be deemed to have been impliedly 
overruled. In this view it is not necessary to 
consider whether the deed of relinquishment 
passed by Balaji in favour of defendant i 
effected a partition between them and put an 
|end to the coparcenary. Even assuming that 
jit did, we hold that the plaintiff’s adoption is 
valid and that he is entitled to cla^ to have 
a re. partition of the family projierty in the 
hands of defendant i and to recover possession 
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of his share in it. As regards the declaration 
olaim^ by the plaintiff, it is obvious that th^' 
plaintiff is not the nearest heir to the watan- 
dar whose name was last entered in the pali 
Register, viz. Balaji. Balaji got the name ol 
his adopted son defendant 1 entered in the 
pali Register during his lifetime. It appears 
that after the death of Ramchandra Devji in 
1900 the name of his eldest son Apparao was 
not entered in the Pali Register as he died 
within four years only, and Balaji was there, 
after recognised as entitled to the right of 
service. The plaintiff can at the most claim 
that he is the nearest heir of Ramchandra 
Devji according to the rule of primogeniture. 
Section 36, Bombay Hereditary Offices Act, 
says: 

“When any representative watandar dies it shall 
be the duty of the patel and vilJage accountant to 
report the fact to the Collector; and the Collector 
shall, if eatisBed of tbe truth of the report, and 
subject to the provisions of S. 2 of Bombay Act 5 of 
1886, register tbe name of the person appearing to 
Iw the nearest heir of such watandar as representa¬ 
tive watandar in place of tbe watandar so deceased." 

In accordance with this section the name 
of defendant 1 has already been entered in the 
pali Register as the representative watandar. 
The plaintiff now wants to have a declara- 
tion that he is the nearest heir, but in the 
plaint be has not stated to whom he is the 
nearest heir, because he is alive to the fact 
that he is not the nearest heir to the repre¬ 
sentative watandar in whose place defendant 
I’s name has been entered in the pali Register. 
Proviso 3 to that section says: 

“If any person shall by production of a decree of 
a competent Court, satisfy the Collector that he ia 
entitled to have his name registered as the nearest 
heir of such deceased watandar in preference to the 
pereon whose name the Collector has ordered to be 
registered, at any time within six years of such 
order, the Collector shall subject to the foregoing 
provisos, cause the entry in the register to be 
amended accordingly.” 

It is now well settled that the plaintiff can 
merely ask for a declaration that he is the 
nearest heir of the deceased representative 
watandar and not that he is entitled to have 
his name entered in the watan register (40 
Bom. 65^® and 32 Bom h. R. 155^^). The claim 
of the plaintiff to be declared to be the owner 
of the 16 annas kulkarniki right of service in 
the four villages is barred under S. 4 , Revenue 
Jurisdiction Act, 1876, as held in 38 Bom. L. R. 
593.'® He has, however, been given a declara¬ 
tion that he is the nearest heir of the repre- 
s entative watandar R amchandra Devji and 

o'^ t' SO 

Shankar Babaji v. Dattatraya Bhiwaji. 

^ fio™- 254: 64 Bom. 125: 

129 I. C. 391: 32 Bom. L, B. 155, Hanmant v 
Secretary of State. 

18. (’36) 23 A. I. R. 1936 Bom. 301: 164 I. C. 703: 

38 Bom. L. R. 693, Basangouda v. Bosalingappa. 
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entitled to have his name entered in the 
v.iitan register in preievence to Ramchandra 
in respect of the four villages. The latter part 
of this declaration cannot he granted in view 
01 s, 4, Rombay Revenue Jurisdiction Act, 
UTG. Kven as regards Part 1, proviso 3 to 
•s. 3G, ilomhay Hereditary Offices Act con- 
Et.inplatcs the declaration of the heirship to 
tiv- representative watandar on whose death 
mother’s name has been entered under that 
'tction. But in the present case, after Ram- 
rbandra Devji’s death, the name of defen¬ 
dant I’s father Balaji was entered after 1904 
and the plaintiff’s adoptive father Apparao 
does not appear to have ever been recognised 
as a representative watandar. In these cir¬ 
cumstances the plaintiff' cannot get a declara¬ 
tion that he is the nearest heir of the last 
representative watandar who in fact was 
Balaji. Moreover he has not been able to 
I’loduce a decree before the Collector within 
f-ix years after the name of defendant 1 was 
w atered in the pali Register. But if it isopen 
to the Collector to do so, he may in bis dis¬ 
cretion alter the entry if he thinks it proper 
to do so and if ho is satisfied that the plain¬ 
tiff’ is entitled to have his name registered in 
the pall Register. There is, however, no doubt 
that the plaintiff’s adoption is valid and it is 
not disputed that the plaintiff’s father Appa- 
irao was the eldest son of Ramchandra. If 
'such a declaration be regarded as sufficient to 
serve the plaintiff’s purpose, there is no rea¬ 
son why the plaintiff should not be granted 
that declaration without mentioning the fact 
that he is the nearest heir of the representa¬ 
tive watandar. We modify the decree under 
appeal by substituting the following for the 
declaratory part in it: It is declared that the 
plaintiff is the validly adopted son of Appa¬ 
rao, the eldest son of Ramchandra Devji. In 
other respects the decree under appeal is con¬ 
firmed. The appellants shall pay the costs of 
the respondents and bear their own. 

Weston J. — I agree and have nothing 
to add. 

Rajadhyaksha J. — I agree. But as the 
main point arising in this appeal is of some 
iinix>rtance, I wish to add a few words. As¬ 
suming in this case in favour of the defendants 
tliat the deed of relinquishment executed by 
Balaji in favour of his son Ramchandra in 
the year 1920 did, in fact, bring about a par- 
tition between himself and his son, the ques- 
tion arises what is the effect on this partition 
of the subsequent adoption of the plaintiff by 
defendant 4 Bhagubai in the year 1936. In the 
year 1919, Balaji and his son Ramchandra 
were the only two members of the coparcenary, 
and it is the contention of the defendants- 
appellants that by reason of this partition, the 


coparcenary came to an end, and that the 
subsequent adoption by Bhagubai, the widow of 
the deceased coparcener, could not be valid, and 
even if valid could not have the effect of enab¬ 
ling the adopted son, the plaintiff, to reopen the 
partition. The point thus arising was covered by 
the direct authority of this Court in 41 Bom. 
L. R. 1300.* There was in that case an undi¬ 
vided family consisting of two brothei*s. One 
of them died leaving his widow behind him. 
The other brother, who had a son, partitioned 
the family property between themselves, and 
the son took upon himself the obligation of 
maintaining the widow who bad obtained a 
decree for her maintenance against both of 
them. The widow thereafter adopted the 
plaintiff. The plaintiff’ having sued to recover 
half share in the family property, it was held 
that “the adoption though valid did not give 
the plaintiff any right to the property inas¬ 
much as the coparcenary had come to an end 
on partition between the surviving copar- 
cenei*s.” That case is practically on all fours 
with the facts of this case, and it was for this 
reason that when this appeal came up before 
Wadia J., Mr. Madbhavi on behalf of the 
plaintiffs-respondents conceded that if, as a 
result of the deed of relinquishment of 1920, 
there was separation between Balaji Bam- 
chandra and his son, defendant 1, the plain¬ 
tiff's suit must fail. It has now, however, been 
contended that since then that ruling cannot 
be regarded as good law in view of the Privy 
Council decision in 4G Bom. L. R. 1.' The 
question for consideration, therefore, is whe- 
ther the decision in 41 Bom. L. R. 1300* can 
be regarded as overruled by necessary impli¬ 
cation in view of the Privy Council decision 


19 


in 46 Bom. L. R. 1.' 

Since the Privy Council decided in 601 .A. 25 
that a widow of a deceased coparcener in a 
joint family had a right to adopt, the ques¬ 
tion has arisen before this Court as to what 
exactly the effect of such an adoption is on 
the devolution of the joint family property. 
The Privy Council have in 60 l. A. 242,^^ laid 
down that the power of a Hindu widow to 
adopt a son to her deceased husband is not 
dependent on the question of her husband 6 
estate vesting in her or on the fact of the 
adopted son divesting the said estate vea^ in 
any i^erson other than the adopting widow. 
At page 255 of the report Sir George Lowndes 
observes as follows : 

. their Lordships think, . . . that thev^ti^S 
of the property on the death of the last hold^ 
some one other than the adopting widow,be it either 
another coparcener of the joint family, or an oatsiaer 
claiming by reverter, or, their Lordships wo uld aaa. 

19. (’33) 20 A.I.R. 1933 P. C. 1 t 57 Bom. 157 : 60 
I. A. 25 : 141 I. C. 9 (P. C.), Bbimabai v. Guro- 
natbgouda Kbandappagouda. 
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by inheritance, cannot be in itself the test of the 
continuance or extinction of the power of adoption.* 

In view of this ruling, it had to be held that 
the power to adopt which a widow in a joint 
family possessed under the ruling in 60 i. A. 
25^® was independent of the question of vesting 
or divesting the property, and the true prin¬ 
ciple of the right of adoption was founded 
upon the religious side of the Hindu doctrine 
which enables an adopted son to confer spiri. 
tual benefit upon the adoptive father. It was 
also observed that a widow’s power was not 
exhausted or become extinct until it was shown 
that the deceased had left a son who was cap¬ 
able of continuing the line either by giving 
birth to a natural son or by his leaving a 
widow who could continue the line by means 
of adoption. On this authority even though a 
widow was held entitled to adopt, the question 
still remained as to what effect it had on the 
divesting of the joint family estate which at 
the time of the adoption was held by an heir 
of the sole surviving coparcener and had on 
his death devolved by succession on bis heir. 
In 14 Bom. 468,^® which was decided as early 
as 1890, this Court has held that such an estate 
could not be divested, and the question arose 
in the Full Bench case in 39 Bom. L. R. 382^ 
as to whether the authority in 14 Bom. 463“® 
was shaken by the decision in 60 I. A. 242.^- 
It was held by a majority that although the 
adoption was valid it did not have the effect 
of divesting the estate which had gone to an 
heir of the sole surviving coparcener on his 
death and that 14 Bom. 463^® was still good law. 
Rangnekar J. was of opinion that the adop¬ 
tion itself was invalid, but expressed the view 
that if it was valid, it was valid for all pur. 
poses and had the effect of divesting such an 
estate. That,' however, was a case where the 
coparcenary was said to have come to an end 
by the death of the last surviving coparcener. 
The applicability of this ruling to a case such 
as the one that we have to consider now, viz., 
where the coparcenary is said to have come 
to an end by a partition of the property amongst 
the then surviving coparceners, and the effect 
of a subsequent adoption by a widow of the 
deceased coparcener on the validity of such a 
partition arose for consideration in subsequent 
cases. Rangnekar J. in 41 Bom.L.R. 760* con- 
sidered the real nature of the coparcenary 
status and the coparcenary property and the 
effect thereon of a partition among the co¬ 
parceners. He was of opinion that the parti¬ 
tion of the proi)erty brought about a complete 
destruction of the coparcenary and of the ori¬ 
ginal rights of the coparceners and held that 
in such an event on the extinction of the co¬ 
parcenary by partition, the widow of a pre- 

20. (*90) 14 Bom. 463, Chandra v. Gojarabai. 


deceased coparcener bad no right to adoi)t; 
and at page 769 he observed : 

“But assuming that the principle in 60 I.A. 212i- 
applies to the facts of this case, and that defen¬ 
dant 19 had an unlimited right of adoption . . . . ii 
seems to me that, on the principle laid down in 
39 Bom. L. R. 382,t whatever my own view may be 
on this part of the judgment in that case, the adop¬ 
tion cannot affect the property in the bands of 
defendants 1 to 18.” 

For this conclusion he relied on the analogy 
of cases where the coparcenary was held to 
come-to an end on the death of the sole surviv- 
ing coparcener. He referred in this connexion 
to the Full Bench decision in 39 Bom. L, R. 
382^ and observed as follows (p. 768) : 

“If, therefore, on the extinction of a coparconary 
by reason of the property devolving by inheritance 
on the heir of the last surviving coparcener, an adop¬ 
tion made by the widow of a predeceased coparcener 
is invalid and cannot affect that property, it is 
difScuIt to hold that, on the extinction of a copar¬ 
cenary by a partition, the widow of a coparcener, 
who bad died long before the partition, can make a 
valid adoption. A coparcenary can go on for ever. 
It can only come to an end either by partition or by 
the deaths of all the coparceners, and on principle 
I am unable to see what difference there is between 
the case of the extinction of a coparcenary by reason 
of the deaths of all the coparceners or the case of the 
extinction of a coparcenary by partition among 
themselves qua the divided members inter se.“ 

A case almost exactly on all fours with the 
case which we have to decide arose in 4i Bom. 
L. R. 1300* which was decided by N. J. Wadia 
and Wassoodew JJ. That was a case of an 
undivided Hindu family which consisted of 
two brothers. One of them died leaving his 
widow behind him. The other brother, who 
had a son, partitioned the family property 
between themselves, and the son took upon 
himself the obligation of maintaining the 
widow who had obtained a decree for her 
maintenance against both of them. The widow 
thereafter adopted the plaintiff. The plaintiff 
having sued to recover half a share in the 
family property, it was held that “the adop¬ 
tion though valid did not give the plaintiff 
any right to the property inasmuch as the 
coparcenary had come to an end on partition 
between the surviving coparcenei’s.” After 
quoting the relevant passage in I.L.R. (1937) 
Bom. 508^ N. J. Wadia J., observed as follows 
(page 1302): 

“In principle I am unable to see any distinction 
between the extinction of a coparcenary by the 
death of the last surviving coparcener and its extinc¬ 
tion by partition, so far as the rights of an adopted 
son adopted after the extinction of the coparcenary 
are concerned.** 

N. J. Wadia J., also referred to an unreported 
case which was decided by him and Sen J., 
viz., First Appeal No. 247 of 1985** where it 
was held that 

21. First Appeal No. 247 of 1935, decided on 18th 
December 1988 by N. J. Wadia and Sen JJ., 
Sbivappa Jayappa v. Yagappa Shiddappa. 
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“where a coparcenary had come to an end whether 
by the death of the last surviving coparcener or by 
partition, a son adopted subsequent to snch termina¬ 
tion of the coparcenary should not be allowed to 
reopen the partition or to divest the property already 
vested in others.” 


In all these decisions, cases of termination 
of coparcenary by the death of the sole sur- 
viving co[)arcener and by extinction of the 
coparcenary by partition among the copar- 
ceners were placed on exactly the same foot¬ 
ing, and on the authority of the Full Bench 
in I.L.R. (1937) Bom. 508^ it was held that the 


adoption by a widow of a predeceased co¬ 
parcener did not give the adopted son the 
right to the proi)erty. The same principle was 
extended by Divatia J , in 45 Bom. L, R. 1021“ 
where there was a partition as a result of an 
unetiuivocal intention to separate being ex¬ 
pressed by the coparceners. He observed 
(page 1029): 

“It is contended that although that principle i.e., 
principle enunciated in I.L.R. (19 i7) Bom. 508' 
which was enunciated in a case where the property 
went to an heir, has been extended to a case where 
the coparcenary hasterminated by partition, it should 
not be further extended to a case where it is alleged 
that the coparcenary had come to an end not by a 
partition but by the mere expression of an intention 
to sever status from the family. It is true that Full 
Bench case in 39 Bom. L. B. 3821 ^as the case of a 
sole surviving coparcener dying and bis property 
going to his heir, but in the subsequent case in 41 
Bom. L. R. 1300'* that principle has been applied in 
a case of a partition, bectiuse the real question is not 
how or in what manner the coparcenary bad come 
to an end but whether it bad ceased to exist at the 
date of adoption. A coparcenary can come to an end 
in various ways, either by the death of the last 
surviving coparcener or by a partition or by sever¬ 
ance of status. There is, therefore, nothing Illogical 
in extending the principle of the Full Bench case in 
39 Bom. L. K. 382^ to a case where the coparcenary 
has come to an end by severance of status and not 
by partition by metes and bounds. It is not therefore 
an improper extension of the principle in I. L. B. 
(1937) Bom. 5081 to apply it to a case where the 
coparcenary has come to an end by severance of 
status and not by partition by metes and bounds.” 

Now the Full Bench decision in I.L.R. (1937) 
Bom. 508^ and the decision in 14 Bom. 463^^ 
have been expressly overruled by the Privy 
Council in the recent case in 46 Bom. L. R. 1 ^ 


and as a logical consequence it seems to me 
that the decision in 4i Bora, L. R. 1300* must 
be held to be impliedly overruled. It' is 
true that their Lordships of the Privy Council 
were considering a case where the coparcenary 
was said to have come to an end by the death 
of the sole surviving coparcener. But they 
considered the case from the point of view of 
the nature of the property held by a copar. 
cener in a joint Hindu family. After referring 
to the case in 11 M. i. A. 75^^ they observed 
(p. 7) : 

“the fraction which is at any time employed to 

22. (’66-67) 11 M.I.A. 75 : 1 Suther 667:2 Sar 218 
(P.C,), Appoovfer v. Rama Subba Aiyan. 


describe the quantum of the interestof a male memo 
her of the family does not represent bis rights while 
the family is joint but the share which be would take 
if a partition were then to be made. His interest is 
never static but increases by survivorship as others 
die and lessens as others enter the family by birth or 
adoption.” 

If the right of a coparcener was always sub- 
ject to a fluctuation by births or deaths in the 
joint family and if the adopted son was in- 
vested with the rights of a natural son, “the 
adoption must take effect as the happening of 
a contingency to which the rights of the 
coparcener were always subject." They then 
formulated the question at p. 7 as follows: 

‘Tf then the plaintiff's adoption was valid, can it 
be held that it does not take effect upon the property 
which bad belonged to the joint family because there 
was no coparcenary in existence at the date of the 
adoption ?” 

The question raised in these terms applied 
with equal cogency to the extinction of the 
coparcenary at the date of the adoption not 
only as a result of the death of the sole sur. 
viving coparcener but also of the copar¬ 
cenary coming to an end as a result of 
partition of the property among the copar- 
ceners. The answer of their Lordships was that 
it must take effect upon the property which 
had belonged to the joint family. It was 
argued by Mr. Datar that on the partition 
having taken place there was extinction of the 
coparcenary and that there was no joint 
family into which a son could be introduced 
as a coparcener byineansof an adoption. But 
when a sole surviving coparcener dies and 
the estate vests in bis heir, there is no coparce- 
nary as such, and yet it was held by their Lord- 
ships of the Privy Council that a widow could 
not only adopt hut the adopted son could 
divest the property which had vested in his 
own heir on his death. The Privy Council 
quoted with approval the observations of the 
Nagpur High Court in I.L.R. (l94l) Nag. 707^ 
at p 718 and the observations of Ameer Ali J. 
in 46 I. A. 97.® In the former case it was ob¬ 
served that (p. 718) 

“a Hindu family cannot be finally brought to an 
end while it is possible in nature or law to add a 
male member to it. The family cannot be at an end 
while there is still a potential mother if that mother 
in the way of nature or in the way of law brings in a 
new male member.” 

It seems to me that the case where there is 
said to he an extinction of the coparcenary by 
the death of the sole surviving coparcener is 
a far stronger case than the one where the 
extinction of coparcenary is alleged as a result 
of partition among the surviving coparceners. 

In the former case, no male member of the joint 
family is living, and the property is vested in a 
collateral as a result of inheritance. Even in 
such a case &e Privy Council held that the adop¬ 
ted co\dd divest the estate. In the so-called 
extinction of the coparcenary by partition, the 
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coparceners or persons claiming through them 
are still there, and the property, such as has 
not been validly alienated, is also still with 
them. On the principles enunciated by the 
Privy Council, there should be far less diffi¬ 
culty in holding that an adopted son’s rights 
are not afifected by partition. It seems to me, 
therefore, not only on the reasoning adopted 
by the Privy Council but also by reason of 
the fact that the Pull Bench case in I. L. R. 
(1937) Bom. 608,^ on the authority of which 
the subsequent decisions in 41 Bom. L. R. isoo* 
and 45 Bom. L. R. 1021^ were based, has been 
overruled by the latest Privy Council case in 
46 Bom. L. R. 1,^ it must be considered that 
those decisions are ro longer good law. On 
all other points I agree with the judgment 
given by my learned brother. 

R K. Order accordingly. 
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FULL BENCH 

Stone C. J., Kania and Divatia JJ. 

Mangaldas Girdhardas — Applicant 

V. 

Govindlal Ishwarlal and another _ 

Opponents 1 and 2. 

CivU Revn. Apple, No 265 of 1943, Decided on 
16th March 1944, from order of Second Joint Sub- 
Judge, Ahmedabad, in Suit No. 751 of 1942. 

Bombay Rent Restriction Act (16 of 1939), 
S. 11 — Suit for ejectment by landlord_Sub¬ 

tenant has no right to join as party. 

There is no statutory rigbtoranyotherrigbtwhich 
gives an under-tenant a title or right to intervene in 
proceedings between a superior landlord and his own 
jandlord in order to seek relief against an order of 
forfeiture. Hence in an ejectment suit by landlord 
gainst a tenant, the sub-tenant has no right to be 
joined as a party. If the sub-tenant has any legal right 
to remain in occupation of the premises by virtue of 
the Rent Restriction Act the time to raise that mat¬ 
ter will boin the execution proceediDgs:(‘43) 30A.I.R. 
1943 Bom. 141, Expln. and Di5ling.;{'25) 12 A.I.R. 
1925 Bom. 415 and (’22) 9 A. I. R. 1922 Bom. 197, 
^/' [P 237 Cl,2] 

B. M. Shah — for Applicant. 

N. M. Shah and H, M. Choksi _ 

for Opponents 1 and 2. 

Stons G* J. — This is an application by a 
sub-tenant to be joined as a party in a suit 
between the superior landlord and his own 
landlord. The application is based upon the 
definition clause in the Bombay Rent Restric- 
tion Act, 1989, where the expression “tenant” 
is extended to an under-tenant. In my judg. 
ment this is a complete fallacy and has nothing 
to do with the matter at all. There is no statu¬ 
tory right or any other right which gives an 
under-tenant a title or right to intervene in 
proceedings between a superior landlord and 
bis own landlord in order to seek relief against 
an order of forfeiture. That being so, there is 


no way in which he can intervene except by an 
application showing that something will be 
done in the proceedings which will prejudice 
his legal rights. But when the form of the 
warrant of execution which may be obtained 
by the superior landlord in this case is exa¬ 
mined, it will be found that that argument is 
groundless, since the warrant is limited to the 
eviction of any person bound by this decree. 
If the applicant has any legal right to remain 
in occupation of the premises by virtue of the 
Rent Restriction Act, on which I pronounce 
no opinion, the time to raise that matter will 
he in the execution proceedings. The applica¬ 
tion is accordingly dismissed with costs. 

Kania J. — I agree. There can be only 
two grounds on which a party can claim to 
come on record of a suit instituted and pend¬ 
ing between other parties. The fir^t is when 
he satisfies the Court that be is a necessary 
party and in his absence the rights between 
the original parties cannot be properly decid- 
*ed. When there is a landlord and a tenant 
and the premises'are sub-let, there is neither 
privity of contract nor estate between the land¬ 
lord and the sub-tenant. The terms on which 
the premises may be let by the tenant to the 
sub-tenant may be different, the area let may be 
different, and, as has been pointed out in the 
present case, the law governing the relations 
of the parties may also be different. It will 
therefore be quite improper to say that as a 
general rule, the sub-tenant has a right to 
come in a suit between the landlord and the 
tenant to determine their rights inter se. The 
second ground is when he satisfies the Court 
that he is a proper party within the meaning 
of o. 1, R. 10. Normally a person can be call- 
ed a proper party, if in his absence a decision 
may pronounced by the Court and it might 
adversely affect him. It must be realised that 
the Court pronounces judgment between the 
parties who are impleaded, and the judgment 
does not affect other parties. If any decision is 
given which affects a third party, the same is 
clearly not binding on him unless the third 
party derives his title under one of the par. 
ties. That is an elementary principle of law 
which cannot be disputed. In the present 
case nothing is pointed out to support the 
contention that a decision between the par¬ 
ties to this suit will necessarily prejudice the 
applicant, without the applicant having any 
remedy at %11. If the applicant has a right to 
remain in the premises, as against the supe- 
rior landlord, either by virtue of a contract or 
a statutory right, he will have an opportunity 
to urge it before a judicial tribunal when he 
is attempted to be evicted, after ^decree is 
passed in favour of the superior landlord. 
Unless it can be established that hia rights 
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were likely to be prejudiced, I do not see how 
he can be called a proper party. 

This matter originally came before Mac- 
klin J., and he referred the matter to a Divi- 
gion Bench or a Full Bench in view of the 
observations of Beaumont C. J. in 45 Bom. 
L. R. 240.’ With all respect, in my opinion, 
those observations were obiter and are not 
supported by the law of the land. I must 
l)oint out that the learned Chief Justice hag 
omitted to take notice of 27 Bom. L. R. 938." 
He has considered a judgment of Pratt J. in 
24 Bom. L. R. 154.^ The former decision was 
of a Division Bench of this Court and was 
binding on a single Judge. I should also point 
out that by the definition inserted in the Rent 
Restriction Act of 1939, the attempt of the 
Legislature is to give a relief as between the 
tenant and his sub-tenant in the same way 
as relief can be granted as between the supe¬ 
rior landlord and his tenant. That appeare to 
be the only object for including in the defini¬ 
tion of "tenant,” a sub-tenant for the purix)ses 
of that Act. I fail to appreciate the discus¬ 
sion in respect of S. 15, Bombay Rent Restric¬ 
tion Act, 1939, which deals with the fixing of 
standard rent. In S. 15 the different contin¬ 
gencies under which standard rent of parti¬ 
cular small premises which the Court is called 
upon to fix and which had not been previous¬ 
ly let as one parcel, are dealt with. I do not 
think that helps in the decision of the question 
whether the sub-tenant is a necessary or pro- 
per party in a suit for ejectment by the land, 
lord against the original tenant. In my 
opinion the reasoning of Pratt J. adopted in 
the later case is correct, and I agree with that 
decision. 

Divatia J. — I agree. There is no doubt 
that under the ordinary law of landldrd and 
tenant the petitioner, who is a sub-tenant, is 
not a necessary party to this suit by the 
superior landlord for the eviction of his ten¬ 
ant. There is no privity between the peti- 
tioner and the superior landlord. A necessary 
party is one without whose presence no de- 
cree could be passed. That, however, is not 
the case here. The sub-tenant has admittedly 
not taken any assignment of the lease in 
favour of the tenant. It is, therefore, clear 
that the superior landlord is entitled to eject 
his tenant, and the sub-tenant deriving his 
title under the tenant is also liable to be eject¬ 
ed in execution of the decree. It however, 

1. (*43) 30 A.I.R. 1943 Bom. 141:I.L.R.(1943)Boni. 
480 : 207 I. C. 300 : 46 Bom. L. R. 240, Ptmam- 
cband V^raj v. Bomba; Cloth Market Co. Ltd. 

2. (’26) 12 A.I.R. 1926 Bom. 415: 49 Bom. 685: 89 
I. C. 881 /27 Bom. L. R. 938, Sur;anara;anan v. 
Kftr aimh ft. 

3. (’22) 9 A J.B. 1922 Bom. 197 : 67 1. C. 130 : 24 
Bom. L. R. 164, Suganchand ▼. MotUal. 


contended that a sub-tenant is included In 
the definition of "tenant” in S. 4, Bombay 
Rent Restriction Act, 1939. It is quite 
true that under that section the expression 
"landlord” includes a tenant who sub-lets any 
premises and every pemon who derives his title 
under a landlord, and that the expression 
“tenant” includes every person who from 
time to time derives title under a tenant. 
That definition means that the relation be¬ 
tween a tenant and a sub-tenant is the same 
as between the superior landlord and the 
tenant. It does not, in my opinion, establish, 
any privity between the superior landlord and 
the sub-tenant. The fact that a sub-tenancy 
has been created by the tjenant may be consi¬ 
dered for the purpose of fixing the standard rent 
under s. 15, Bombay Rent Restriction Act, 
but it does not follow therefrom that if the 
superior landlord wishes to evict his tenant, 
the sub-tenant must be joined as a party to 
the suit. If he is in possession, he comes in at 
the stage of execution of the decree. The ob¬ 
servations of Sir John Beaumont C. J. in 45 
Bom. L. R. 240^ do not amount to a decision 
that in all cases under the Rent Restriction 
Act a sub-tenant is a necessary party to a suit 
by the superior landlord for eviction against 
his tenant. In that case the landlord had also 
served a notice to quit on the sub-tenant who 
was made a party to the suit and the obser- 
vations related to the point as to whether the 
the sub-tenant was not included in the defini¬ 
tion as he did not pay rent to the superior 
landlord. The opinion expressed was that the 
sub-tenant was entitled to the protection of 
the Act as he was included in the definition. 
But the point was regarded as immaterial as 
the tenant himself had a good answer to the 
suit for possession. On the other hand, it is 
expressly decided by a Division Bench in 27 
Bom. L. B. 938^ under the Rent Restriction 
Act of 1918 which contained the same defini¬ 
tion, that where the landlord seeks to evict 
his own tenant, he cannot be opposed by the 
person who has been put in possession without 
his consent by his tenant. That decision is, in 
my opinion, correct. In the present case, 
the petitioner was not put in possession with 
the superior landlord's consent and he is not, 
therefore, a necessary party to the suit. I 
agree that the rule should be discharged. 

R.K. Buie discharged. 
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Stone C. J. and B^nia J. 
Shapurji Pallonji <t Co. — Assessee 

v. 

Commissioner of Income-tax, Bombay. 
Income-tax Refertnce No. 21 of 1943, Decided on 
8th September 1944. 
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(a) Income-tax Act (1922), Ss. 26A. 3 and 4 ~ 

Interpretation and effect of S. 26A—Firm reels- 

tered under S. 26A — Statement of share in 

instrument of partnership — Income-tax Officer 

IS not bo^d by aforesaid statement in assessing 
individual partner. ® 

nothing to do with a charge to tax 
or With the liability to pay tax. It is a procedural 
section and cannot affect the liabUity of a partner to 
imy the tiu charged on him by S. 3 on his total 
income. The only effect of S. 26A is that the firm 
bewmes a registered firm, and the partners thereof 
get the benefit of S. 55, and S. 48 (2) of the Act if 
they are applicable to their individual case. 

T *, , , [P 240 C 2; P 242 C 1] 

in the case of a firm registered under S. 26A, the 
Income-tax Officer is not bound to accept the state¬ 
ment of share given in the instrument of partnership 
m assessing an individual partner of the firm. The 
income-tax Officer can determine theactualquantum 
of the assessw’s share on the evidence available. 
There is noting in S. 26A nor is there any other 
^tion m the Act which prevents the Income-tax 
umcer from causing a correct assessment to be made 
If he finds that the statement of the assessee's share 

asgiven in thepartnershipdeed is not correct: (’31) 18 

A.I.R 19y Cal. 686, Dxsting.; (’43) 30 A.I.R. 1943 
bind 64, Re/. (P 239 C 1; P 240 C 2] 

(b) Income-tax Act (1922), Ss. 23 (4) and 26A— 

FIm registered — Cancellation of registration_ 

Effect of (Per Kania J.). 

The cancellation of the registration of a firm does 
not affect the individual liabihty of the partners to 

registration is cancelled under 
reason, the firm ceases to 
get the advantage prescribed by S. 55 and the indi- 
vidual partners lose the benefit of being assessed 
under the caption “registered firm.” Apart from 
tliat, the cancellation of registration does not inflict 
any disability on the registered firm or its partners. 

T. ^ ^ [P 242 C1) 

(c) Precedent—Observations in case must be 

read as relating to facts of that case (Per 
Kama J.). ' 

The observations in a case must be read as relating 
to the facts of that case, and it is. therefore, first 
n^sary to notice the facts and then to notice the 
ooseryations* [P 242 C 2] 

Sir Jamshedji Kanga and R. J. Kolah — 

xr n o A ^ 3 \ ^ Assessee. 

M. C. Setalvad and Q. N. Joshi — 

for the Commissioner. 

Stone C. J. — This is a reference under 
S. 66 (l), Income-tax Act, and the question re¬ 
ferred to us is this : 

“Whether, on the facts found by the Tribunal in 
this case, the Income-tax Officer is by reason of the 
registration under S. 26A of the instrument of part¬ 
nership dated 15th November 1937, prevent^ or 
stopped from taxing in the hands of the assessee 

pi«B in Ml’^r 

^Ppiicant and his brother, Mr. P. P. 
Alistry, were partners in a firm of buUdin® 
wntractors under a partnership, dated 24 th 
1229. On 16th November 1937, they 
and the applicant's son entered into a deed 
of that date. An examination of the deed 
shows that it contained a recital which states* 

o' November 

1937 the parties of the first and second parts took 
the party of the third part as a partner in the said 
business and whereas the parties are desirous of re- 
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cording by these presents the coiistiiutioa i.-, 

nroj* • • 

Then there are set out various rights nu I 
duties of partners, and finally the share. ,. 
the partners in the profits and losses of tb' 
busines, which shows the applicant as beins’ 
entitled to 6? annas share, his brother P p 
Mistry to 5^ annas share, and his son Kai 
khushroo to four annas share. Mr. Setalvad 
admits that it is not open to him, having re. 
gard to the terms of the reference, to say that 
that document ought never to have been re¬ 
gistered at all on the ground that it is not a 
document constituting a 6rm, and it is an’ee I 
that no such point can be taken before ih 
N ow, the firm was in fact registered under s’ 

section is as follows • 

(1) Application may be made to the Income-tax 
Officer on behalf of any firm, constituted under an 
instrument of partnership specifying the individual 
shar^ of the partners, for registration for the purpoj. 
^ of this Act and of any other enactment for 
tme being m force relating to income-tax or super! 

Rules were framed under sub-s. (2) of s 
which laid down that the application should’ 
be made in accordance with rules to lie pre. 
scribed ; and the relevant rule is r 4 • 

nf 'llllrS" ® O' original instrument, 

of partnership or on the acceptance by the Incomt- 

tai Officer of a certified copy thereof, the Income-tax 

Officer shall enter in writing at the foot of the instru- 

ment or copy, as the case may be, the followin'' 
certificate : " 

The form of the certificate is not uniinixirtaut 
and it is as follows : ^ 

“This instrument of partnership (or this certified 
copy of an instrument of partnership) has this dav 
been registered with me, the Income-tax Officer for 

m the province of under cl. (14) of. S 
2, Income-tax Act, 1922.•» ' 

Although the section provides for registration 
of the firm, the form of certificate shows that 
what js registered is the instrument of partner¬ 
ship. Now, the facts as found by the Appel¬ 
late Tribunal may be very shortly stated, and 
they are as follows : 

- *7° considerations, we find thatK S 

Mistry was nothing but a name-lender and that the 

entire profits representing the share of Re. 0-10-8 

belonged, m fact, to S. P. Mistry and were rightly 

included m his toUl income by the Income-tax Offi. 

C6r» 

So that, the position is this ; that, although 
the firm or the instrument of partnership has 
been registered, and although on the face of the 
instrument of partnership it appears that the 
applicants son has a four annas share the 
facts as found by the Appellate Tribunal are 
that he was merely a name-lender and that 
that four annas share belonged to the appli. 
cant. On 20 th March 1940 . the Income-tax 
OiScer issued a notice under s. 34 of the Act 
which section provides ; ’ 

“If for any reason income, profits or gains charce- 
able to income-tax has escaped assessment in anv 
year, or has been assessed at too low a rate, the 
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Inoome-tax Officer may, at any time within one year 
of the end of that year, serve on the person liable to 
pay tax on such income, profits or gains, ... a notice 

tl 

• • « 

On the facts held by the Tribunal, the only 
question, t^'hich arises, is : Whether the In¬ 
come-tax Officer can adjust this matter under 
8. 34 of the Act, or whether he was prevented or 
estopped from so doing by reason of the regis- 
tration ? In other words, the point is ; Whe- 
ther the Crown was bound by the registration 
under S. 26A ? It is to be observed that there 
IS nothing in that section itself, which directs 
that the matter cannot be reopened, or which 
prevents any further investigation by the 
Income-tax Officer with the object of seeing 
whether any income of the taxpayer has es¬ 
caped assessment; nor has our attention been 
draw'n to any other section of the Act which 
expressly so says. We have been referred to 
two cases, to which some reference must be 
made. The first case comes from Sind: (1942) 
10 l.T.R. 505.^ That case was not fully argued 
case as the report is of the refusal of a rule. 

But at page 507 Weston J. says this : 

"We have been shown one section in the Income- ^ 
tax Act which lays down that the registration of a 
tirm operates to estop the Income-tax authorities 
from taxing assessees who actually receive the profits 
of that firm, and although a question of estoppel 
may be said to be a point of law, yet when, as in 
this case, it is a point of law to which the answer 
appears so evident, we think we should properly 
exercise the discretion granted to us under S. 66 (3), 
Income-tax Act, and decline to direct the Commis¬ 
sioner to make to us a reference on this point." 

So it appears that the Court in that case 
thought this question of estoppel was clear. 
The other case, which comes from Calcutta, 
is 5 I. T. C. 206.^ There is a passage at p.211 
which, at first sight, would appear to have a 
relevant bearing on the matter which we have 
to determine; but, in my judgment, that case 
is distinguishable, because we are considering 
the income of an individual, and the wide 
words on p. 211 can only apply to the facts of 
that case which bad reference to a firm’s as¬ 
sessment, and I do not think that that case 
really decides the point which we have to 
determine. 

Sir Jamahedji Kanga on behalf of the asses- 
see has asked us to look at the scheme of the 
Act as a whole, and in particular he has 
drawn our attention to S3.14, 23 (3) and 23 ( 4 ). 
On the other band, Mr. Setalvad on behalf of 
the Crown relies principally upon the two 
charging sections, which are Ss. 3 and 4, and 
he says that S. 8 makes all the income of the 
applicant assessable in r espect of the re levant 

1. (’43) 30 A.l.R. 1943 Sind 64 : I.L.R. (1942) Kar. 

541 ; 206 I.C. 84 : (1942) 10 l.T.R. 605, Kirpaldaa 

Motandae v. Commissioner of Income tax. 

2 . (’81) 18 A.l.R. 1931 Cal. 686 : 58 Cal. 1204: 134 

I, C. 981 : (1931) 6 I. T. C. 206 (S.B.), Neemchand 

y. ConmuBaioner of Inoom^tax, Bengal. 


year in accordance with the Act, and that 
that is the governing section and that every- 
thing else is merely machinery. He points 
out S. 14 (2) (b) which gives the partner the 
benefit of not havmg to pay again, and it is 
said that that also is in efifect a procedural 
section, since the object of s. 26A, as a regis- 
tration section, is primarily to get a refund 
for the partner, and, secondly, to ensure that 
the firm is not charged any super-tax. In my 
judgment, that is the correct view of S. 26A. It 
has nothing to do with a charge to tax or 
with the liability to pay tax. It is a procedu¬ 
ral section and cannot affect the liability of a 
partner to pay the tax 'charged on him by 
s. 8 on his total income, which the appellate 
tribunal in this case has found as a fact to in¬ 
clude a four annas share, nor is there any 
other section in the Act which prevents the 
Crown from causing a correct assessment to 
be made. It follows that in my judgment, the 
judgment of the appellate tribunal is correct, 
and that the reference must be answered ac¬ 
cordingly, that is to say, that the Income-tax 
Officer is not prevented or estopped from tax¬ 
ing in the bauds of the assessee profits repre¬ 
senting the share of Re. 0-10-8 in full. The 
assessee must pay the costs. 

Kania J. — In this matter the applicant 
and his brother bad formed a partnership 
prior to 1st April 1937. In the de^ executed 
on 15tb November 1937, it is put on record 
that the applicant’s son Eaikhushroo was ad¬ 
mitted as a partner in the firm, that is treat¬ 
ed as admitted from Ist April 1937. That 
instrument was presented for registration un¬ 
der S. 26A, and the firm has been registered 
by the Income-tax Officer. In the course of 
the assessment p..’oceedings the firm and its 
partners were first assessed. The assessment 
of the firm was completed on 6th February 

1939. The personal assessment of the appli¬ 
cant was completed on 4tb March 1939. The 
Income-tax Officer, having considered that 
certain income of the firm bad escaped assess¬ 
ment, issued notices under S. 34 of the Act on 
the firm and all its partners on 20th March 

1940. In the original assessment of the firm, 
the Income-tax Officer had set out the am¬ 
ount which he determined was the income of 
the firm and assessed it as a registered firm. 
In that assessment order the names of the 
three partners with their respective shares as 
mentioned in the instrument dated 15th Nov¬ 
ember 1937, were separately shown. The as- 
sessment was under S. 28 (3) of the Act. At 
the foot of that order the distributive share 
of each of the three partners with their res¬ 
pective shares was also set out. 

After the notice under S. 84 was issued, in- 
vestigations took place; and the Income-tax 
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Officer came to the conclusion that a sum of 
^ut a lac of rupees had escaped assessment. 
He therefore! .made a fresh order of assess* 
ment on the 6rm. By that time the Amend¬ 
ment Act of 1939 had come into operation, 
and. therefore, proceeding as required by 
S. 23 (s) (a), he determined the income of the 
firm, but passed no order for payment of the 
tax by the firm. He did not also separately 
show the distributive share of each partner in 
that order. He had next to deal with the in- 
dividual income of the partners. In consider¬ 
ing the income of the applicant, he not only 
increased the amount by including what he 
considered had escaped from the assessment 
of the firm, but included also the four annas 
share put against the name of Kaikhushroo in 
the original assessment order. The applicant 
haa rai^d objection to that procedure. His 
contention is that so long as the registration 
of the firm stands in the Income-tax Officer’s 
record, he has no jurisdiction to go behind 
the statement of the shares of the three part¬ 
ners in the instrument of 15 th November 1937 , 
which registered with him, and he has no 
jurisdiction to hold that the income of the ap¬ 
plicant in the firm included also the share 
which stood in the name of his son Kaikhu¬ 
shroo. The question submitted by the Tribu- 
nal for the Court's opinion in substance is : 
Whether by reason of 1;he provisions of the 
Income-tax Act, the Income-tax Officer is 
prevented from doing so? The Tribunal has 
found as a fact that the applicant was the 
owner of not only the six annas eight pies 
share, which was put against his name, but 
also of the four annas share put against the- 
name of Kaikhushroo. In the words of the 
reference: 

K. 8. Mistry was merely a name-lender and that 
the entire profits representing the share of ten 

annas eight pies did actually belong to the applicant 
herein, 

The question is: Whether under the cir. 
cumstances the Income-tax Officer has juris¬ 
diction to include this ten annas eight pies 
share in calculating the total income of the 
applicant in his personal assessment. The 
Tribunal did not go into the question in de- 
tail, because it considered itself bound by the 
decision in (1942) 10 l. T. R. 505 .^ In that case 
one Bhojraj, who was a partner according to 
the instrument of partnership, had a nine 

Income-tax Officer found 
that Bhojraj held the share for the benefit of 
the joint family, and the Income-tax Officer 
assessed the members of the joint family for 
their individual interest in this nine annas 
share, as income which had accrued to them 
individually. Objection was raised to this on 

the ground that the firm was registered and 
1945 B/31 83 


Bhojraj was shown as a partner with a nine 
annas share. It was, therefore, contended by 
the members of the joint family that the In- 
wme-tax Officer had no authority to go 
tehind that registration and inquire if they 
h^ any interest in this nine annas share. 
The Chief Court of Sind thought this inargu- 
able, because there was nothing in the Act to 
prevent the Income-tax Officer from assessing 
the income of an individual who, according to 
law, is deemed to have earned a particular 
income. The application for a rule was re¬ 
fused, The contention was raised in that case 
by an oufsider and not a partner whose name 
was registered by the Income-tax Officer. The 
point is not therefore decided clearly. 

We have been taken through the different 
provisions of the Income-tax Act to decide 
the question submitted for our opinion by the 
Tribunal. On behalf of the assessee it is con. 
tended that on an application made under 
S. 26A the firm is registered, and it has the 
right to be abased as such. Until the In¬ 
come-tax Officer, under appropriate provi¬ 
sions, cancels the registration, it must be 
considered that the shares of the partners as 
mentioned in the instrument of partnership 
have been accepted by him, and he has no 
right to proceed on the footing that the in. 
come of the individual partners in the firm is 
different froni what could be ascertained on 
the footing of the shares so mentioned. It is 
pointed out that S. 23 ( 5 ) (a), Amendment Act, 
1939, provides that the firm should be asses- 
sed. Thisis relied upon to support the con. 
tention that so long as the registration stands 
the certificate is conclusive against the in. 
come-tax authorities. Reference was made to 
S. 14 ( 2 ) (b)^ where the individual partner is 
entitled to claim that he shall not be taxed in 
respect of his share which has already been 
taxed as a member of a firm. This relief is 
given to members of a registered firm and 
also unregistered firm. Sections 48 and 55 were 
also relied upon in this connexion. On behalf 
of the Commissioner Mr. Setalwad drew our 
attention to Ss. 3 and 4, which are the cbarg. 
ing sections, and it was contended that the 
remaining sections on which the assessee relied 
were machinery sections and sections which 
prevented a double taxation. 

Looking at the scheme of the Act it appears 
to me that under S. 26A persons trading as a 
firm have a right to apply to get the firm re- 
gistered. The Act in terms does not define the 
effect of registration or what are the rights of 
the parties on registration of the firm. For 
that, one has to look to the different sections 
of the Act. It is clear that under the Act 
a firm can trade without being registeivd. 

If unregistered, the firm, as a unit, could be 
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assessed to super-tax. Secondly, when assessing 


the income of the partners individually, they 
could not get the bcnctit of S. 48 (2), if their 
individual rate of taxation was lower. If the 
lirm was a registered firm, it was not liable 
under S.55 to pay super-tax; and as the tax 
levied on the registered firm is at the maxi- 
mum rate of income-tax, the partner has the 
right under S. 48 to claim a refund, if the 
partner’s individual assessment was not liable 
to be taxed at the highest rate of income-tax. 

Under S. 3 it is clear that the individual is 
liable to be assessed for his total income. The 
only effect of S. 26A is that the firm becomes 
a registered firm, and the partners thereof get 
Ithe benefit of S. 55. and S. 48 (2), if they are 
lapplicable to their individual case. Counsel 
for the assessee relied on S. 23 (4), which pro¬ 
vides a i^nalty of cancellation of the registra- 
lion, if the firm does not comply with the 
notice served by the Income-tax OlBcer under 
that sub-section. That however does not in any 
way afl’ect the individual liability of partners. 
If the registration is cancelled under S. 23 (4), 
or for any other reason, the firm ceases to get 
the advantage i)re3cribcd by s. 55 and the in¬ 
dividual partners lose the benefit of being as- 
'sessed under the caption “registered firm.” 

■ Apart from that, the cancellation of registra- 
tion does not appear to inflict any disability 
on the registered firm or its partners. There¬ 
fore if a firm is registered in pursuance of aff 
application under S. 2CA, there arises no dif- 
ferencG in its liability or the liability of the 
individual partners to be taxed for the total 
income as determined by the Income-tax 
OflQcer under ss. 3 and 4 of the Act. If in con¬ 
sidering the individual income of the assessee 
the Income-tax Officer finds that income ap¬ 
pearing in a particular name, which is not the 
name of the assessee, is in fact the income of 
the assessee, he has a right to include the 
same in the total income of the assessee. I 
find nothing in the Act to prevent the same 
consequences following in resi^ect of a share 
in a partnership put down in a nominee’s 
name, irrespective of the question whether the 
firm is registered or unregistered. The rele- 
vant inquiry by the Income-tax Officer always 
is: whether the shave really belongs to the 
assessee or another person. It may be pointed 
out that this view does not in any way come 
in conflict with the contention that the In¬ 
come-tax Officer must take cognizance of re¬ 
gistration of a firm as standing on his record. 
Ho assesses the firm as a registered firm, and 
oven under the old Act if he distributed the 
shares of profit against the names of indivi- 
dual partners in the assessment of the firm, 
there is nothing to prevent him from investi¬ 
gating whether in fact the share standing in 


the name of another individual belonged to- 
the assessee when making the assessment of 
that individual. In my opinion, that is the 
short answer to the whole argument of the 
assessee. 

Counsel for the assessee relied on 5 I. T. C. 
206^ and the observations of Rankin C. J. in 
that case. It is repeatedly recognized that the 
observations in a case must be read as rela-| 
ting to the facts of that case, and it is, there-, 
fore, first necessary to notice the facts and 
then to notice the observations. In that case' 
the firm was assessed to tax. The partnei’s 
were also assessed to tax. It was then thought 
that certain income had escaped assessment, 
and proceedings under S. 84 were adopted 
against the firm and the partners. In dealing 
with the question of reassessment of the firm 
under S. 34 it was found that the right of the 
Income-tax Officer to reassess was time-barred. 
The Income-tax Officer thereupon refrained 
from reassessing the firm, but proceeded with 
the reassessment of the individual partners. 
In doing so he traced the income which had 
escaped assessment, and included in the 
individual assessment of the partner the pro¬ 
portionate share which, in his opinion, bad 
escaped assessment. It was contended on \x- 
half of the assessee that this was not permis¬ 
sible, because until the firm was reassessed, 
the Income-tax Officer had no right to include 
a larger figure in the individual partner’s 
assessment. This was also a case of a regis¬ 
tered firm. This contention was negatived by 
the Court. Rankin C. J. (as he then was) 
observed as follows (p. 210); 

“To collect the tax effectively, without unnecessary 
inconvenience to the subject, without inconsistency 
in result and without unnecessary duplication of 
work on the part of the Income-tax authorities, it is 
obvioosthattheprodtsofthe registered firm should be 
ascertained as a whole before assessment is made upon 

the individual partners. But I can find nothing in 
the Act to say that the firm is to be assessed first, 
still less that the assessment of the firm is to operate os 
a sort of estoppel in favour of the individual Mrtner--- 
. . . While both firm and individuals are liable to the 
tax by the plain wording of the Finance Act, the 
clause (cl. (b) of s. 14 (2)] exempts the individual 
from payment in respect of certain profits as soon^ 
those profits are in the hands of the firm assessed, 
but it does not exempt him at all in respect o 
profits which have not been assessed.” 

Those observations show that the Court reject¬ 
ed the contention that if in the firm's asseffl- 
ment a certain amount was not included, the 
same could not be included in the individual 
assessment of the partner. A little later 
learned Chief Justice started his observatioiw 

by stating (p. 2ii) : . x ♦.r 

“When the firm is registered underthe Income-tax 

Act and Rules what rights under the Act accrue 
from registration and to whom . 

The question as formulated is general in 
words, but th following sentences clearly 
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show that the Chief Justice was still dealing 

mth the rights and liahilities of the parties in 

relation to the assessment of the individual 

when tte firm had remained unassessed. He 
next observed (p. 211 );_ 

‘‘Do they include a right on the part of theindivi- 

Si profits 

S that wKer 

they be declared or concealed It k onlw nnr.« iw 

4ht thrnoyKt?!.': 

lira 8 profits ahall be assessed os his taxable income 

mmaV?irth‘is Act!^ 

The iMrned Chief Justice then proceeded to 
btate the effect when a firm is registered. He 
ixiinted out that (p. 211 ) : 

• ^ ^ registered, the firm not th*> 

assessable to income- 
tax at the maximum rate. The firm and not the 
Partners 6scap6s super^tax,** 

It is not possible to contend that those obser- 
vations lend support to the contention that 
hecauM the firm is assessed at the maximum 
rate, the partners, irrespective of their in- 
dividual income, must be assessed at the 
maximum rate. It is equally futile to contend 
that because a registered firm has escaped 
assessment, the individual, if liable to su^ 
tax, should be exempt from supertax. In the 
next sentence the learned Chief Justice said 

(p. 211) ;— 

as individuals get certain rights 
Tu^ stands and tbe InclSax 

dulr^ of the indivi- 

havi document which they 

have accepted for registration." ^ 

That only means that in making the firm's 

^ssment. and showing the distributive share 

of each partner, the Income-tax Officer should 

show the amount according to the instrument 

registered. That, however, is not in respect of 

the assessment of the individual partne^ and 

Iwif inquiring 

whethei the income shown against the indivi 

dual partner’s name is the true income of 

that partner, or stands in his name as a 

nominee of another partner or another person. 

In my opinion, the observations in that case 

do not support the contentions urged by the 

as^e, and I agree under the circumstances 

toat toe question should be answered in toe 
negative. 

naw aT f provisions of the 

the nrnv-^-^ appIied to the case and not 
ment Z T. of the Act before the amend. 

”0 difference in the 

a-;; 

provides for the assessment of toe firm. ^ 

Answer accordingly. 


Jaysinqh V. Pkatapsingii 

A. I. R, (32) 1946 Bombay 243 

Stone C. J. and Divatia j. 
■i^aysingh Devsingk — Appellant 
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V. 

Pratapsingh Gopalsingh and another — 

Bespondent^i 
Decided on 30tl 

Novemter 1943, from decision of First Class Sub 
Judge, Nasik, m Miso. Appln. No. 29 of 1941, 

Wards Act (1890), Ss. 7 and 
mandatory and exhaustive — h 
Court’s power to make condi¬ 
tional orders under Letters Patent — Order 
appointing guardian on furnishing security _ 

- ”“"-K 

the Pre^rty bos been appointed, fie shall if fie is 

C^nr^® required by^tlit- 

tbe order 

of api^intment should in all cases be made before 
security or that if it b made simultane- 

^® conditional. Tbe Court 
may not make an order of security at aU and the 
Legislature could not have intend^ that if hS 

r^uired by tbe Court,” furnish security. Apart from 
the wide nature of S. 7. which give.s the power ^ 
? f^PPoint a guardian, S. 34 does not niak*- 
It Ob igafory for security to be furnished in all cases 

^®®° or declared 

The SMUon b m no sense exhaustive of the jurisdic 

tmn of the High Courts to make orders foi giviug 
guardianship matters and leaves un^ 
touched the powers of the Court to^make conditional 
orders under the Letters Patent. [p 246 C 2] 

attained the age of 18 on 2nd June 
1934. On thoapphcation other father forbisappoint- 
ment as the guardian of her property, the folKin-' 

f ^^® father, is appointed 

piardian of bis minor daughter’s property on his 

policy. Ihe father was unable to find the necessary 
purity with t^he result that, on 10th AprU 1935^ 
the District Judge made tbe following order : “The 
father of the minor girl who was appointed guardian 
of her property has stated that he is unable to fur. 

nish security in the amount of the property. There 
fore the order is cancelled and I appoint the Deputy 
Nazir M guardian of the property of the minor.” 
^ut on the date when tbe second order was made A 
had alr^dy completed her 18th year. The question 
was whether the order of 24th April 1933 operated to 
appoint the father as guardian of A's property so ti< 
to render n will made bj A after complefon of 18tb 

fimlid”^ completion of the 21st year 

_ Held that the order of 24th April 1933 was not 

prohibited by S. 7 
nor by S 34. It was conditional on the furnishing 

of security and as no security was furnished the 
order never became operative and A never became a 
ward ^ore completing her 18th year and therefore 
the will made by her was valid: Case law discussed 

[P 247 C 1, 2] 
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(Per Divatia J.) —The word “appointed” in S. 3, 
Majority Act meant finally and validly appointed. 
If an order of appointment was set aside by the 
same Court in review or by a bifiberCourt in appeal, 
it was not an order which could have the efiect of 
prolonging the period of minority under S. 3 : 31 
Bom. 590, Rcl. cm. 248 C 1] 


A fortiori, a conditional order could not operate to 
prolong the period if the condition was not (ulhUed 
with the result that the order did not come into 
operation at all. The condition of security not 
having been complied with, there was no valid and 
tinal order of appointment and hence the period of 
minority was not extended. tP 248 C 1] 

(b) Guardians and Wards Act (1890), S. 50— 
Rules under, framed by Bombay High Court — 
Bombay High Court Civil Manual il940), Vol. 1, 
Ch. 24, Rr. 5, 6 and 7 and Vol. 2, Forms “C” 
and “D*' — Rules 5, 6 and 7 are intra vires — 
Amendments suggested. 


Rules 5, 6 and 7 framed by the Bombay High 
Court are not only intra vires but necessary for the 
expeditions as well as beneficial management of the 
minor's property. The only change which might be 
recommended is that R.7, about the fixing of a time 
limit where security is required and making the 
order of appointment conditional on the furnishing 
of security, should precede and not follow R. 6 about 
the is-^ue of a certificate after the security is fur¬ 
nished. As regards the forms in Appendix M in 
Vol. 2 of the Civil Circulars Form C about the secu¬ 
rity bond is not consistent with R. 7. While the 
rule expressly stys that the order of appointment 
shall be made conditional on the furnishing of pu¬ 
rity, the form describes the person giving the bond 
as already having been appointed as guardian. The 
form therefore requires amendment by adding the 
words “on my furnishing security” after the words 
“under the Guardians and Wards Act, 1890.” After 
the bond is executed, there should be a final OTdet 
for issue of acertificate of guardianship under Form D 
which may require a suitable amendment^^^ C 1 2] 

P. B. Gajendragadkar — for Appellant. 


C. E. Shah and H.K.Joahi— ^ ^ 

for Bespondonts 1 and J. 

stone C. J. — This appeal, which is from 
the First Class Subordinate Judge of Nasik. 
raises a short ix)int but one which is not free 
from difficulty. The appeal is against the dis¬ 
missal of the appellant’s application for pro- 
bate of the will of his daughter Lilabai. 
Lilabai was born on 3rd Jui e 1916, and the 
question is whether before she attained the 
age of eighteen on 2nd June 1934, a guardian 
of her person or property had been appointed 
pursuant to the Guardians and Wards Act, 
1890. If SO, then her will dated 28th February 
1936, would be of no effect, os under S. 3, 
Majority Act, 1875 , she would not attain her 
majority until twenty-one, and as a minor she 
would be incapable of executing a valid t^ta- 
mentary disposition. On the other hand, if im 
guardian was in fact ap|)ointed or declared, 
she would attain her majority at eighteen and 
her will would be a valid disposition of her 
properly. At all material times Lilabai’s only 
property consisted of Rs. 10,000 payable 
an insurance policy on the life of her husband 


who had previously died. On 15fJi February 
1932, the appellant applied to the District 
Court at Nasik to be appointed her guardian 
for the very purpose of being able to give an 
effectual receipt to the insurance company. 
On 24th April 1933, the following- order was 
made by the District Judge on that applica^ 
tion : 

“The applicant, father, is appointed guardian of 
bis minor daughter’s property on his furnishing secu¬ 
rity in the amount of the insurance policy.” 

In fact the appellant was unable to find the 
necessary security, with the result that on 
10 th April 1935, the District Judge made the 
following order: 

“The father of the minor girl who was appointed 
guardian of her property has stated that he is unable 
to furnish security in the amount of the property. 
Therefore the order is cancelled and' I appoint the 
Deputy Nazir as guardian of the property of the 
minor.” 

But the crucial date was past, for Lilabai 
had completed her eighteenth year. The point 
for decision rests on whether the order of 24th 
April 1933, operated to appoint the appellant 
as guardian of Lilabai’s property. This ques- 
tion is not without authority in the English 
and Indian Courts, and in approaching it as¬ 
sistance is to be gained by considering the 
origin of the form of order which was m fact 
made. The Courts of Chancery in England 
have been accustomed to require security in 
certain cases from those to whom the collec¬ 
tion of other people’s money is entrusted. 
Forms 3 and 6 in Seton’s "Judgments and 
Orders,” 7th Edn., Vol. 1, pp. 726-727, should 
be compared. Form 3, which bears striking 
similarity to the form of the order of 24th 
April 1933, in this case, is headed: "Order 
appointing Receiver by name (upon giving 
security) of Real and Personal estate, and is 
as follows: “This Court (or the Judge) doth 
order that A of etc., be appointed upon giving 
security to receive etc. . . ." Form 5 is head¬ 
ed : "Order appointing Receiver by nam®. 
and to act before security given," and the 


form is as follows: 

“This Court doth hereby appoint A of etc . . . • • • 
And it is ordered that the said A do, on or befow 
the.day of..19-give security 

as such receiver to the satisfaction of the Judge. . • • 

tt 


Pereas Form 6 is immediately operative, an 
rder drawn in the terms of Form 3 needs a 
ibsequent order of the Court which is to be 
lund at p. 726 and is Form 4, and is as 

lUows: , ^ , . -f 

“Upon the application by summons, dated ®*®., 
And A, hereafter named, having ^ven securi y 
7 entering into a recognizance dated etc., an 
and of the same date, together with ej® * “ ^ 

ireties, which has been approved by ^e Judge 

uly filed. The Judge doth, ‘5L“e. 

tder dated eto., hereby appoint A of etc., to re«i 








The operation of an order drawn up in 
Form 8 was codSidered in 1876 in 3 ch. D. 291.* 
As appears from the argument of counsel in 
that case that the 3rd Edn. of Seton. which 
was current in the year 1876, also contained 
the two alternative typed of order, i. e. in the 
one ease the appointment being made upon 
gi\ing security and being implemented by a 
second cwder, and in the other there being one 
order only. The Question, which arose in 
(1876) 2 ch. D. 291* Was W’hether it was con. 
tempt of Court to levy execution upon certain 
chattels with regard to which the Court had ap¬ 
pointed a Receiver "upon his giving security”, 
and at p. 296 Lord James J. said as follows; 

w'v!f beoo^ such on giving security, 

Wben he has done that, he can take possession. It 
would be very serious to bold that he oin take pos- 
^lon before giving secarity. There is no reason to 
a^rt from the plain meaning of the words of the 
o^er, which appoints him receiver conditionally on 
his giving ^rUy. The case U the same in substance 
as that before Vice-Chancellor.Kindersley. In that 

^ there were two orders, here there is only one; in 

that case the appointment dates from the second 

order, and m this case from the certihcate that the 

condition of giving security has been complied with. 

1 am of opinion, therefore, that no contempt has 

l^n committed, that execution creditor is right, and 

that the order of the Vice-Chancellor must be rc. 
versed. ’ 

(1879) 13 ch. D. 252® 13 au authority for the 
proposition that in the case of a receiver of 
land where the security is subsequently com¬ 
pleted there is a relation back to the date 
when the order was made. At p. 260 Lord 
Thesiger J. observed: 

♦u r^ard to the other point, it appears to me 
that the giving of security by the person appointed 
B^iver. although it formed part of the order, and 
was necessary to make it complete, was not one of 
the elements essential to render the order equivalent 
to a delivery of the land in execution. It appears to 
me that as soon as the order was made appointing a 
Beceiver it bound the land, in accordance with the 
decisions which have been cited, and that if the order 
was afterwards perfected by the Receiver’s giving 
secnrity it would relate back to the date when it 

The relevant rules of this Court are set out 
. in the Civil Manual, 1940 Edition, vol. i 
Ch. 24, pp. 254-55, rr. 5, 6 and 7 and are as 

follows : 

"6 The guardian appointed or declared shaU in 

au cases be required to furnish security in Form C 

Ml^s the Court for reasons to be recorded dispenses 
with such security,” 

appointment or declaration of a 

Sli of g. ardiansbip shall be fur- 

S.rl security is required the 

te^ficate sbaU not issue until the security is furni- 

« t7 “ required the Court shall 6x 

a e within which such security sbaU be famished 
And the order of appointment or declaration shaU be 
made condit ional on the f urnishing of this security.” 

I. (1876) 2 Ch. D. 291, Edwards v. Edwards. . 

Evens • In re 

Watkins. 
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Turning to the forms which arc in Vol. ii of 
the same edition of the Civil Manual at 
pp. 446 and 448. it will be found that Fovm 0 
13 Bond to be given by the Guardian of the 
property of a Ward.” and it commences : 

guardianship of . . . minor. 
Whereas I . . . inbabitant of. . . have been appoint- 
ed by the said Court guardian of the property^S^ 
under the Guardians and Waids Act, 1390^; I 
hereby bind myself ...” > • • • 

'‘Certi6cato of Guardian- 
ship, and tois is headed : '‘In the matter of 
guardianship ... of ... minor.” 

And^ it proceeds as follows: 

you . . . are declared/uppoiotcd guardian of the 
... of the minor . . . under S. 7 of Act 8 of 1890 
and the points which you should particularly note 
are printed on the reverse.” ^ 

The form then goes on to provide the amount 
which is to be spent each month for main¬ 
tenance of the minor exj)ressed in mandatory 
form in the words "shall be paid to you out 
of the estate of the minor until further order.” 
Iben it is provided: 

-n • • • • allowed for costs of the 
application and wUl be paid to you out of the estate 
01 the mmor. 

And then directions are given in the certifi¬ 
cate, all of which one would expect to find in 
an order and not in a certificate. The certifi- 
cate has to be signed by the District Judge. 

^ effect, although called a certificate, the 
document implements the previous order and 
takes the place of Form No. 4 in Seton above 
referred to. So that, in the result there is an 
original order which is implemented by a 
certificate, and this latter is the authority for 
the guardian to take possession of the minor's 
property. These forms are unsatisfactory and 
th^r amendment may well be considered. 

The matter, however, does not rest there, 
as the problem appears to have been agitated 
in Mveral of the High Courts of this country 
and there is a conflict of authority as to the 
effect of an order which is not immediately 
operative. The first case is 12 cal. C12,® and it 
lays down that once a guardian has teen ap. 
pointed before the minor has completed his 
eighteenth year, the minority continues until 
twenty-one, even though the guardian ceases 
to act. In 161.A. 195,'* which was a case under 
the Guardianship Act of 1858. the certificate 
of guardianship was in unconditional form, 
and dealing with the matter, Sir Richard 
Coach says at p. 200 as follows: 

“;rhe Court is to exercise a discretion, orat least is 
to inquire whether the person makingtheapplication 
IS entitled to have the certificate. Their Lordships 
are of opinion that wben the Court makes that 
inquiry, and comes to a decision that the application 
should be allowed, that is doing all tha t is snbstan- 

\ Prokaah Misser v. Bhola 

Math Mukborjee* 

4. (*90) 17 Cal. 347:16 I. A. 195:5 Sar. 463 fP.C.), 
Mnngnu-om Marwari v. Mohnnt Gursahoi Nund. 
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lially necessary in tbe uiattec; and when tbcorder is 
made that the applicant shall have his certificate, 
the applicant really then obtains his certificate. All 
is done at that time which is necessary to shew that 
he is tbe person who should have the certificate. He 
Then, by getting that order, substantially obtains the 
cortiticato. although the officer of tbe Court, whose 
duty it would be to draw up tbe certificate, and 
prepare it for tbe signature of tbe Judge, or tbe seal 
' i the Court to be attached to it, may not do that 
lor boinc time afterwards, on account of the course 
' f business, or the party not applying to him for it. 

ben a man obtains un order for a certificate be 
does in substance comply with tbe terms of this Act, 
in tbe siime way as when a person has tbe judgment 
"f the Court that be shall have a decree iu bis suit it 
•nay be said that be then obtains bis decree. The 
decree, when it is drawn up afterwards, relates back 
to that time ; and so would the certificate in this 
case relate back; and the terms of the Act that he 
>hall have obtained such certificate are complied 
with.” 

Then comes 4 c.L. J. 112,^ in which it was 
held that the giving of security is merely an 
additional precaution, and only suspends the 
acts of the gtiardian, but that as soon as the 
order is made, the minor becomes a ward. 
14 c.L.J. 489® was tbe case of a Receiver, and 
all that was decided there was that if the 
Receiver is ai)pointcd without being required 
to give security, tbe order takes etVect at once. 
The next case comes from Madras, and is 40 
Mad. 775.' In that case it was held that if a 
Receiver is api)ointed without any direction ns 
to security, the appointment takes effect at 
once,^ even if subsequently he be required to 
give security, but that if the appointment is 
conditional upon the furnishing of security, 
then the giving of such security is a condition 
precedent, with the result that there is no 
effective appointment until security be given, 
'i’he next case is 49 Mad. 809,® which is a Full 
Bench case, and it was held that if a guardian 
Ije appointed of the person or proi)erty of a 
minor conditional on bis -furnisbing security, 
and failure to furnish it ensues, then there is 
no appointment within the meaning of S. 3, 
Majority Act, and the minor accordingly 
attains majority when he completes eighteen. 
The reasoning upon which this decision was 
founded was that a conditional order with 
legard to the appointment of a guardian 
would be invalid, because s. 34, Guardians 
and Wards Act provides : 

“Where a*gimrdiaii of tbe properly of a ward 
bas been appointed or declared by the Court and such 
guardian is not tbe Collector, be shall,— 

“(a) if so required by tbe Court, give a boud. .. ” 
Accordingly the Court was of opinion thaf no 
securit y could be ordered until a guardian had 

5. (’06) 4 C.L.J. 112, Gopal Cbunder Bose v. Ganesh 
Cbundcr Srimani. 

6. (’ll) 14 C.L.J. 489 : 12 I.C. 745, Srinivns Prosad 
Singh V. Kesbo Prosad Singh. 

7. (’18) S A.I.R. 1918 Mad 1335 : 40 Mud. 775 : 37 
I.C. 892, Subba Naick v. Rama Ayyar. 

8- (’27) 14 A.lJt. 1927 Mad 36 : 49 Mad 809 : 99 
I. C. 213 (F.B ), In re Yenkatesa Pcrumal. 


been actually appointed. I respectfully differ 
from this view. Section 84 is* not mandatory, 
and merely provides that if a guardian is 
appointed, he shall, “if so required by the 
Court,” furnish security. Apart from the wide 
nature of S. 7 of the Act, which gives the 
power to declare or appoint a guardian, S. 84 
does not make it obligatory for security to be 
furnished in all cases in which a guardian has 
been appointed or declared. The section is in 
no sense exhaustive of the jurisdiction of the 
High Courts to make orders for giving security 
in guardianship matters and leaves untouchedj 
the i)Owers of the (Dourt to make conditionalj 
orders under the Letters Patent: See also R. ?! 
above referred to in the Civil Manual of this 
High Court. The next authority comes from 
Lahore, and is another Full Bench case, name- 
ly, 11 Lab. 312.® Tek Chand J,, who delivered 
the only judgment, observed as follows (p. 320) : 

”As stated already, the appointment bad been 
made conditional upon security being furnished, but 
as this condition was not complied with, tbe order 
never became effective. Tbe proposed guardian 
died before he had entered upon bis duties and 
no other guardian was appointed. Tbe minor never 
became a ’ ward ' as defined in S. 4 (3) of Act 8 of 
1890 and for this reason the case did not fall within 
the first part of S. 3, Majority Act. The minor there* 
fore attained majority when he bad completed tbe 
ago of 18.” 

Discussing the effect of a conditional order, 
Tek Chand J. observed (p 822 ) : 

“It is only when this (tbe furnisbing of security) 
has been done that be is clothed with tbe character 
of a “guardian” and it is from that time that bis 
appointment takes effect." 

None of the above mentioned decisions are 
binding upon us, nor are they all capable of 
reconciliation. In my judgment, there is noth-, 
iug invalid or illegal in making a conditional 
order, such orders are in fact frequently made 
in relation to the sale of mortgaged property 
and the giving of security for costs. In all 
matters connected with the welfare of minors 
the predominant motive of the Court is to 
pui-sue a course of action which will be for 
the minor’s benefit, and the consideration of 
the appointment of the guardian of a minor’s 
property is no exception to this rule. There 
are three alternatives as to security in relation 
to such appointments: (1) To make the ap¬ 
pointment without requiring tbe giving 0^ 
any security; (2) To require the prospective 
guardian to enter upon security before com¬ 
ing to the (!)ourt for his appointment; (8) To 
make a condition that upon security being 
given the appointment shall operate. 

. I cannot think that the first course is for 
the benefit of the minor, and it would be 
wholly contrary to the practice of this country 
and to R. 5, of the Civil Manual mentioned 

9. (’30) 17 A.LR. 1930 Lab. 497 : 11 Lab. 312: 126 
I.C. 788 (F.B.), Sham Das v. Umer Din. 
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aiMve. The second course is hedged around 
with difficulties, in that security would either 
have to be given conditionally upon the Court 
making the appointment, alternatively it would 
have to be actually given, with the con- 
s^uential unnecessary expense of its vacation 
should the Court for some reason decide 
against making a particular appointment. 
The third course is the most practical and 
convenient one, namely, to make the appoint- 
ment upon security being given. If security 
Ije given, a question may arise in some future 
case as to whether the apixjiutment relates back 
to the date when the original order was made, 
but that does not arise here, nor do wc decide 
jit. There being nothing wrong or invalid in 
my judgment in this form of order, the effect 
of it is, in my opinion, not ojien to serious 
doubt; the Receiver has no right to take pos- 
se^on of the minor’s moveable property 
until purity has been furnished; were it 
otherwise, the whole object of the Court giving 
directions for security might be defeated. It 
follows, in my judgment, that if security be 
never given, the order never becomes opera¬ 
tive, so far as the appointment of the prospec. 
tive guardian is concerned. In my opinion, 
such an order cannot be “cancelled” by the 
Judge who made it. If it is desired to get rid 
of an order if security be not given the order 
can take the form of requiring security to be 
given on or before a specified date, so that if 
the time limit runs out the order automati- 
cally lapses. That prevents the difficulty en- 
visaged by the learned Chief Justice Sir 
Murray Coutts.Trotter in 49 Mad. 809® and 
would be in accordance with r. 7 of the 
Civil Manual which appears to be honoured 
at pre^nt only in its breach. The learned 
Judge in the Court below having considered 
49 Mad. 809® and reverting to the facts of the 
case before him, said as follows : 

“The order of appointment is very definite and it 
was passed after the applicant intimated to ihe 
J^urt that he was willing to give security and hence 
the Court bad no doubt in its mind that the security 
was going to be furnished. Therefore, I cannot read 
the. order of 24th April 1933, as being a conditional 
order. The appointment of a guardian was made 
as fact. There was of course the direction that the 
applicant was to give security. The applicant there- 
n ^ furnish security and the Court actually 
oanoell^ the previous order. This subsequent order 
Itself shows that the Court had made the appoint¬ 
ment of a guardian by the previous order. If (he 
appointment had not been made as a fact there was 
no necessity to cancel the previous order. The order 
of cancellation was made after a notice was issued 
to the previous guardian. I, therefore, hold that 
there was an appointment of a guardian in 1933 
and hence, although the subsequent order was made 

after Lilabai attained 18 years, that was quite a 
valid order.’* ^ 

In my judgment, this is not the correct 
construction to put upon the order of 24 th 
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Aprd 1933; nor, in my view, does the fact tluu 
the subsequent order is expressed to cancel it, 
give to it, any extended or other meaning 
than in originally possessed. In one sense the 
order of 24th April 1933, is a conditional order. 
But I prefer to approach it upon the basi= 
that as no security was given, and it remained 
unimplemented by any sulisequent order or' 
certificate, the original order never becamei 
operative, and the minor never became ai 
^ard before completing her eighteenth year.i 
This results in her will not being invalid on 
the ground advanced by the respondents and 
upheld by the learned Judge. The matter 
must, therefore, bo remitted back to the 
Court below for letters of administration with 
will annexed to be granted. 

No order was made as to costs in the 
Court below on the ground that 

the failure of the applicant is mainly on the quci- 
tjon of law and as the legal position proiwunded bv 
the appl^nt IS prima facie supported by a ruling o'f 
Madras High Court.’* ® 

That part of the order will remain un- 
disturbed, and the learned Judge will deal with* 
any subsequent costs in the way be thinks fit. 

The respondents must pay the appellant’s 
costs of this appeal. 

Divatia J. — I concur. There is no doubt 
that the order of the Court appomting the 
guardian is a conditional order. It is not an 
order appointing the guardian with a direc- 
tion that he should furnish security but it 
makes the giving of security a condition 
precedent to his appointment. In ffw 3 t, the 
oi-der complies with one provision of R. 7 
framed by our High Court under s. 50 of the 
Guardians and Wards Act that the order of 
appointment shall be made conditional on the 
furnishing of the requisite security although 
it does not comply with the other provision 
that the Court shall fix a time within which 
the security shall be furnished. Section 7 of 
the Guardians and Wards Act under which! 
this order is made does not prohibit such a! 
conditional order nor does s. 34 fetker the 
discretion of the Court in imposing the con¬ 
dition of security for making the order. No 
doubt S. 34 provides that where a guardian of 
the property has been appointed, he shall, if 
he is not the Collector, give a bond if so 
required by the Court. That, does not, how¬ 
ever, mean that the order of appointment 
ahould in all cases be made before the order 
of security or that if it is made simultane- 
ously, it should not be made conditional. 
The Court may not make an order of security 
at all, and the Legislature could not have 
intended that if the order is to be made, it 
can only be made after the appointment 
With great respect to the learned Judges of 


Shrtpad Laxman V. Kashibai 


A. I. R. 


248 Bombay 

the Mt^dras High Court, it is difficult to 
appreciate the reasoning of the full bench 
decision in 49 Mad. that the Court has 
no power to iui|X)3e a condition of security 
upon a person who is merely an aspirant to 
the office of guardian before it actually ap- 
points him. Tlie condition, in my opinion, 
cannot be called a suspensory condition un. 
warranted by the Act. To call it su3i)ensory 
is to assume that there must always be a 
first order of appointment which is to be sus- 
pended by the condition. The condition does 
not suspend the order but makes it operative 
only on the fulblment of the condition. The 
view that such conditional orders could be 
made under the wide powers given to the 
Court in S. 7 as expressed in 40 Mad. 775,^ 
(which is overruled in 49 Mad. SOy^^), and 
11 Lab. 312® seems to me to be correct. The 
decisions in 16 l. A. 195,* 12 Cal. 612^ and 
21 Bom. 281,’® relied on for the respondents, 
do not touch the point about the validity 
and effect of a conditional order. 

. Once it is held that a conditional order of 
appointment is intra vires, there is, to my 
mind, no escape from the conclusion that if 
the condition is not fulfilled, there is no valid 
order of appointment. The only decision to 
contrary effect is in 4 c. L. J. 112,® but that is 
against the current of authorities which bold, 
in the analogous case of a conditional appoint¬ 
ment of Receiver, that there was no Receiver 
till security was furnished. Besides the deci¬ 
sion of the Calcutta High Court to that effect 
in 14 c. L. J. 489,® there are English cases such 
as (1876) 2 ch. D. 291.* 

The word ‘"appointed” in S. 3 of the Indian 
Majority Act, means finally and validly ap¬ 
pointed. If an order of appointment is set 
aside by the same Court in review or by a 
higher court in appeal, it is not an order 
which could have the effect of prolonging the 
period of minority under S. 8 : 31 Boin. 690.** 
A fortiori a conditional oi’der cannot operate 
to prolong the period if the condition is not 
fulfilled with the result that the order does 
not come into operation at ail. For these 
reasons 1 agree that the condition of security 
having not been complied with, there is no 
valid and final order of apix)intinent and^ 
hence the i)€riod of minority wasnotextended. 
The appeal should, therefore, be allowed. 

I may make some observations here abbut 
the rules and forms framed by our High' 
Court under the Guardians and Wards Act. 
Rules 5, 6 and 7 framed by our High Court, 
and referred to by the learned Chief Justice 
in his judgment are not only intra vires but 

101 ('96)21 Bom. 281, Oordhandas v. Harivallabb- 
Dae. 

11- (’07) 31 Bom. 590, Nagardas v. Anandrao. 


# 

necessary for the expeditious as well as bene¬ 
ficial management of the minor’s property. 
The only change which we might recommend 
is that R. 7 about the fixing of a time limit 
where security is required and making the 
order of appointment conditional on the 
furnishing of security .should precede and not 
follow R. 6 about the issue of a certificate 
after the security is furnished. As regards the 
forms in Appendix M in Vol. ii of the Civil 
Circulars, it api:)ear3 to us that form C about 
the security bond is not consistent with B. 7. 
While the rule expressly aiys that the order 
of appointment shall be made conditional on 
the furnishing of security, the form describes 
the person giving the bond as already having 
been appointed as guardian. The form, there¬ 
fore, requires amendment by adding the 
words “on my furnishing security” after the 
words ‘‘under the Guardians and Wards Act, 
1890”. After the bond is executed, there should, 
in our opinion, be a final order for issue of a 
certificate of guardianship under form D 
which may require a suitable amendment. 

G. N. Order accordingly. 
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Lokur and Rajadhyaksha JJ. 


Shripad Laxman Nakadi and others — 

Appellants 



Kaskihai Dinkar Jog and others — 

Bespondents. 

Second Appeal No. 260 and 1942,Decid«d on 25th 
July 1944, aguinst decision of Dist. Judge, Belgaum, 
in Appeal No. 286 of 1940. 

(a) Transfer of Property Act (1882), S. 70 — 
Shop with site on which it was standing mort-> 
gaged — Shop destroyed by fire and new one 
constructed — New shop is accession to mort' 
gaged property within S. 70. 

On the principle of the maxim quidquid planta- 
tur solo solo cedit (whatever is uttucbed to the 
earth becomes p^rt of it) any building constructed 
on the mortgaged plot becomes a part of that plot 
and an accession to it. If a mortgagor mortgages a 
house and thereafter makes an addition to the house 
say by putting up new rooms on the roof or by 
enlarging the bath.rooms and putting in sanitary 
appliances at great cost, all these additions would go 
as security to the mortgagee. Therefore where a 
shop is mortgaged with the site on which it was 
standing aiid the shop is subsequently destroyed by 
tire and a new shop is constructed in its place the 
new shop must be deemed to be an accession to the 
mortgaged property within the meaning of S. 70: 
(*39) 26 A. I. R. 1939 Cal. 27 >, Approved. 

[P 249 C 2; P 251 C 1] 

(b) Transfer of Property Act (1882), S 70 — 
Mortgage decree — Accession to mortgage pro¬ 
perty alter passing of decree —- Mortgagee can 
sell accession for satisfaction of decree. 

The mortgagee can claim the benedt of 3. 70 only 
if the accession to the mortgaged property is during 
the subsistence of the mortgage, because under that 
section only “the mortgagee” is entitled to its ben^ 
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mnri^ ^ “ortgageo as soon as tho 

^ mortgage decree for sale 
^ of 1 ?® mortgage eecurity and in 

^i^te of that decrw the mctgagee continues to be a 
mortgagee. Therefore under S. 70 the mortgagee 
deore^holder IS entitled to have his decree saSed 
?? accession made to the mortgage pro- 
perty after the passing of the decree : Case law dis. 

[P 250 0 1. 2] 


P. B. Qajendragadkar — for Appellants. 

D. R. Majienkar _ for Respondents, 

Lokup J. — The only question in thig 
appeal is whether the holder of a mortgage 
decree is entitled to have his decree satisfied 
by the sale ofian accession made to the mort. 
gaged property after the passing of the decree 

way. In 1887 one Mahadeo 
Vithoba Nakadi. along with his brother Ven. 
koba as his surety, mortgaged his shop, Muni, 
cipal survey No. 915 in Belgaum, to one 
Umabai, and on 28th October 1910, an award 
decree was passed, which declared that Rs. 2700 
were due to Umabai and provided that the 
amount should be paid by annual instalments 
of Rs. 160, and that in default of payment of 
two consecutive instalments the mortgagee 
should recover the amount due to her by sale 
of the shop and also from the person and pro¬ 
perty of the mortgagor’s son Laxman,_tho 

original mortgagor having died in the mean¬ 
time. The mortgaged shop was destroyed by 
fire in I92i and another shop building was 
^nstructed in its place. Umabai having died, 
her heirs presented a darkhast in 1934 to re. 
cover the arrears of the instalments which 
were still in time, by sale of the new shop 
building. Laxman’s sons were also impleaded 
m the darkhast and they contended that the 
new shop had been constructed by them and 
that Laxman had no interest in it. But that 
contention was disallowed and is not now pres, 
sed. The main ground on which Laxman re¬ 
sisted the darkhast was that the shop which 
was built after the award decree was passed 
was not the property mortgaged and as the 
mortgage had become merged in the decree 
the new shop could not be treated as ari ac- 
c^ion to the mortgaged property, to which 
the mortgagee became entitled for the purpose 
of the secui'ity under s.70, T. P. Act. 1882 . 
Xne executing Court uphold the contention 
and oMered the sale of only the mortgaged 
site telow the newly constructed shop. In ap. 
peal the learned District Judge took a diflferent 
view and ordered the sale of the shop building 

^ 80 , and Laxman has now appealed against 
that order. 

Section 70, T. P. Act, provides that if, after 
the date of a mortgage, any accession is made 
to the mortgaged property, the mortgagee, in 
the absence of a contract to the contrary, shall 
for the purposes of the security, be entitJed to 
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such accession. lUnstration (b) to that section 
says: 

What was mortgaged by Mahadeo was tiie 
shop with the site on which it was standing 
and on the principle of the maxim quidguid 
plli^ntatur solo solo cedti (whatever is attached 
to the earth becomes part of it) any building 
constructed on the mortgaged plot becomes a 
part of that plot and an accession to it. But 
Mr. Gajendragaflkar contends for tho appcl- 
lant that although the new shop building may 
be deemed to ha an accession to tho mortgag. 
ed property, it was constructed after the mort¬ 
gage was extinguished by being merged in the 
award decree and hence the decree-holder can- 
not claim tho benefit of s. 70 , T. P. Act. He 
reli^ upon the rulings in a.i.r. 1921 Mad. G27^ 
and A. I. R. 1921 Pat. 188.^ on which the judg. 
ment of the executing Court is based. The 
facts in A. I. R. 1921 Mad. 627^ can be easily 
distiD^ished. There the acquisitions which 
were claimed as an accession to the mortgaged 
property were made not only after the mort- 
gage decree was passed, but after the mort- 
gaged property had been sold in execution of 
tho decre©* At that time the decree-holder had 
ceased to be a mortgagee and it cannot be 
disputed that the benefit of S. 70 is available 
only to the “mortgagee.” Spencer J., however 
observed that Ss.63 and 70. T. P. Act. must be 
re^ together as both of them involved the 
principle of Roman law that accessions go 
with the principal and applied it to mortgaged 
property. Section 63 says that where mort- 
pged property in possession of the mortgagee 
has, during the continuance of the mort<»age, 
revived any accession, the mortgagor, upon 
redemption, shall, in the absence of a contract 
to the contrary, be entitled as against the 
mortgagee to such accession. For the applica¬ 
tion of the principle of this section, accession 
to mortgaged property must be received 
daring the continuance of the mortgage” 
and Spencer J. says that under s.70 also it 
must be the same and that although the words 
of that section only make it necessary that 
the accession should be “after the date of the 
mortgage,” it must also be understood that 
It piust be before the mortgage becomes 
extinguished. But the omission of these last 
words in s. 70 must have been deliberate. The 
mortgagor is the owner of property mortga'yed 
and as such naturally entitled to tho accession 
to bis own property, whereas the mortgagee 


627 : 70 I. C. 367 

2 mTfi K.Sithay Goadar. 

Aii n? • 63 I. C. 552, Hara- 
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.holds it only by way ot docurity. It need not, 
however, be disputed that the mortgagee can 
claim the benefit of S. 70 only if the accession 
to the mortgaged property is during the sub¬ 
sistence of the mortgage, because under that 
section only “the mortgagee’’ is entitled to its 
benefit and he ceases to be a mortgagee as 
.'Oon the mortgage is extinguished. So the 
.uestion is whether a mortgage becomes ex¬ 
tinguished as soon as a decree is passed on it. 

Regarding this question the learned District 
•Uidge has relied ui'iou the ruling in 18 Mad. 
592.^ In that case a Mahomedan woman toge¬ 
ther with her eldest son executed a mortgage 
comprising the whole of an estate in which 
her younger children were also entitled to 
certain shares, and after the decree on the 
mortgage was passed, their shares were in- 
''reased by inheritance of the share of one of 
the other children who died after the pacing 
of the decree. It was held by Best and Subra- 
mania Ayyar JJ. that the increased shares 
were liable to be sold in execution of the 
decree. The reason, according to Subramania 
Ayyar J., was that the mortgagors had mort- 
‘^aged the whole of the land and not merely 
the shares which belonged to them at the date 

the mortgage. Best J., however, applied to 
the case the principle embodied in S. 43, T. P. 
.\ct and said (p. 495): 

“ . . .the words of S. 43, T. P. Act ‘at any lime 
during which the contract of transfer subsists* are, 
>Q my opinion, -wide enough to cover the present 
case, the contract has no doubt merged in thedecree, 
but it must be held to subsist all the same, till the 
tnortgage is satisfied and the mere fact of the share 

que.stion having devolved on respondent subse¬ 
quent to the decree appears to me to bo no reason for 
liolding S. 43, T. P. Act to be inapplicable." 

By parity of reasoning, this may be held to 
apply even to cases arising under S. 70, T. P. 
-Vet. But in A. I. R. 1921 pat. 188,^ the second 
case relied upon by the executing Court, it 
was bold that where a mukarraridar mort¬ 
gaged his mukarrari right and the mortgagee 
o btained a decree on the mortgage for sale of 
rhe mortgaged property, the decree-holder w'as 
not entitled in execution of the decree to sell 
the brahmottar right in the property which 
had been acquired by the mortgagor subse¬ 
quent to the passing of the decree. Two rea¬ 
sons w’ere given for that decision. It was held 
that the mortgage security, as well as the 
mortgagor’s right to redeem, were both extin¬ 
guished after the mortgage decree was passed 
and that the executing Court had to sell the 
ijroperty specified in the decree to be sold for 
the satisfaction of the decree obtained by the 
mortgagee and that the decree directed the 
sale of the mortgaged property, which at that 
time was a dmittedly the mukarrari righ t of 

3. 096) 18 "Mad. 492. Ajijuddia Sahib v. Sheik 

Budan Sahib. 
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the mortgagor. In support of the first propo¬ 
sition the ruling of the Privy Council in 
45 I. A. ISC'* was relied upon. 45 I. A. 130* was 
followed by the Board in 47 I. A. 71.® In both 
those cases it w’as held that the decree passed 
under S. 89, T. P. Act, for the sale of the 
mortgaged proi)erty has the effect of substi¬ 
tuting the right of sale thereby conferred upon 
the mortgagee for his rights under the mort- 
gage, and the latter rights are extinguished. 
In both the cases the decrees which had to be 
considered had been passed under S. 89, T. P. 
Act. There is no doubt that in foreclosure 
suits the final decree extinguishes the equity 
of redemption, while in decrees for sale the 
repealed Ss. 89 and 93, T. P. Act, expressly 
provided that on the making of the order for 
sale the right to redemption and the security 
w'ould both be extinguished. It was uix)n these 
words in those sections that the t^vo decisions 
of the Privy Council were based. Owing to 
some difference of opinion in the different 
High Courts regarding the effect to be given 
to those words, the provision for the extinction 
of the right of redemption and the mortgage 
security on the passing of the final decree for 
sale was omitted in the corresponding Rr. 6 
and 8 of o. 34, Civil P. C., 1908. This omission 
was emphasized by the Privy Council in 48 
I. A. 465® and it was held that the effect of the 
omission was that the law remained the same 
as it was before the passing of the Transfer of 
Property Act, so that by the passing of a mere 
decree on the mortgage, neither the right nor 
the mortgage security became extinguished. It 
may be noted that this decision of the Privy 
Council w’as given on 19th April 1921, and 
does not appear to have been reported when 
the two cases relied .u\x>n by • the executing 
Court were decided. It must, therefore, be 
held that the award decree had not the effect 
of extinguishing the mortgage security and in 
spite of that decree the mortgagee has con¬ 
tinued to be a mortgagee and is, therefore, 
entitled to the benefit of S. 70, T. P. Act. 

The property mortgaged consisted of both* 
the shop and the site on which it • stood and 
the award decree directs the sale of the shop 
for the satisfaction of the arrears of the instal¬ 
ments awarded to the mortgagee. That shop 
having disappeared, another shop has now 
come into being on the same place. It is un¬ 
doubtedly an accession and is as much liable 

4. (*18) 5 A. I. R. 1918 V. C. 34 : 40 All. 407 : 45 
I. A. 130 ; 45 I. C. 798 (P.C.). Hot Ram v. Sbadi 
Lai. 

5. (’20) 7 A. I. R. 1920 P. C. 79 : 42 All. 364 : 47 

I. A. 71 : 55 I. C. 969 (P.O.), Mattu Mai v. Durgft 
Eunwar. ^ .. 

6. (’22) 9 A. I. R. 1922 P. C. 11 : 43 All. 469 : 48 
I. A. 465 : 65 I. C. 151 (P.C.), Sokhi v. Ghulam 
Safdar. 
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to ^tiafy the mortgage as the shop which ^ ' 

stood m ite place at the date of the mortgage. 

As Rioted out m A. I. R. 1939 Cal. 275 /!f a 
mortgagor mortgages a house and thereafter 
mates an addition to the house, say by put 

to/Z “.*7 O" “>e roof or by enlLg. 
mg the bath rooms and putting in sanitary 

aou d go as security to the mortgagee By 

it follows that toe new 
-hop building, though not specifically men- 
boned ra the decree, as it was not then in 
xistence, is available to the mortgagee for the 
Mtisfaction of his decree as an accession to 
the original mortgaged property. The appeal 
IS, therefore, dismissed with costs. 

Appeal dismissed. 


A. I. E. 1939 Cal. 273 : 181 I c SB7 
- aila Bala v. Swoma Mojee. ' ’ 
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J. Wad4. and Rajadhvaksha JJ. 

Maganlal Bhagwandas _ 

Plaintiff _ Appellant 

V. 

AliTnedahad Municipality __ 

f. , . Bsfendant — Respondent. 

K?i^’ against decision of Asst. Judge, 
Ahmedabad, in Appeal No. 159 of 1940. ^ 

380 — Word 

import in—Meaning of—Words and phrases 

thJf/vvT? Vroyides for 

he mLil- allgoods“imii^rt6d”into 

^ 8iven its ordinary 
^ ^ bring something within 
® P'"®® its boun- 

irrespective of the consideration as to whe. 

r.^foi 1 ® within the muni- 

ffl s antSi’ they were outside those 

nmits and for wbat purpose, [p 254 C 1] 

®*'® prepared within the 
?k ^ ®''^®r to be conveyed to the 

municipal limits have Uj 
? ‘^*® ®ii"i®*Pai limits for some dis. 

tana for want of a direct passage, the goods are 
liable to terminal tax when, in transit to the place of 

S43 “P No‘'2ll9TS,‘ 

J. c. SJiak and N. C. Shah—ior Appellant. 

■B. G. Thakor—fot Respondent. 

Rajadhyaksha J—The appellant in this 
case was toe plaintiff in the trial Court, and 
be brought a suit against the defendant-res- 
pondent, the Municipal Borough of Ahmeda. 
bad, to recover He. 847 which he had paid by 
way of terminal tax and to obtain an injunc 
non restraining the defendant from levying 
any such ta.v on the plaintiffs goods. The 
plaintiff bad a brick-kiln within the municipal 
limita of Ahmedabad in a survey number 
which abuts on the limits of the municipal 


anr™ ‘biy 

su vey number to the Naroda Hoad, he had to 
carry the bricks manufactured by him in liis 

tbfilo?. tbe bricks from 

toe factory to his place of business. When too 

bricks were being brought into the municipal 

limits after having been taken out of thL 

limits, the municipal servants at the munici- 

bucks. The plaintiff, thereupon, filed the suit 
on 2lst September 1939, to obtain a refund of 
the amount and for a perpetual injimctioii 
restraining the municipality from collecting 
the terminal ta.v from him in future. The 
contention of the defendant municipality was 
tha^t the plaintiff's goods wore liable for the 
payment of tbe terminal tax inasmuch as 
they were.brought within the municipal limits 
from outside those limits and that it made 
no difference whether the goods in iiuestion 
were m fact, manufactured within those limits. 

opinion that 

''“bin municipal 

nu™ J??- ' bo conveyed from that 

wUWn bmits to any other place 

Within municipal limits, there could not be any im- 

^rting of goods, if in the act of conveying the goods 

s de'tl'°“"^ nwe-jaary to go for some distance®oul- 
trom'n, municipal limits for want of a direct passage 

mn^icintl’’stored, within 
municipal limits to the municipal road.” 

He accordingly decreed the plaintiff’s suit 
with costs except as regards tbfe prayer foi- 
injunction. Against that order the defendant 
municipahty filed an appeal in the District 
^urt of Ahmedabad. The learned Assistant 
Judge who heard the appeal was of opinion 
that the word ‘import” must be given its 
natural meaning, and the moment the goods 
^re brought inside the municipal limits from 
abroad, the goods became imported within 
the meaning of R. S 80 . Ahmedabad Munici- 
pal Code. He thought that the circumstance 
that the starting point as well as the point of 
nmsh fell within municipal limits was no 
excuse for avoiding payment of the tax. In 
coming to this conclusion, the learned Judge 
referred to the case in 22 Bom. 843^ and the 
unreported decision of Broomfield J., in c. R. 

A, No. 289 of 1934.^ He, therefore, allowed the 
appeal, set aside the decree of tbe trial Court and 

dismi^d the plaintiff’s suit with costs through. 

out. Against that order the plaintiff has filed 
this second appeal. 

The only point that has been argued before 
U9 IS as to the correct meaning of the word 
import as used ID R. 360. Ahmedabad Muni- 

1. (’98) 22 Bom. 843. la ro Rahimu Bhanji^ 

103 ; K. p ®- 19th Dec. 

Bromfiled J.. C. Prabhudas & Co v. 
Ahmedabad Municipality. 
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cipal Code. Mr. J C. Shah argued that as the 
goods were manufactured within the municipal 
limits and were taken out of those limits in 
the course of transit, they could not be said to 
be “imix>rted'’when they were brought in again 
within municipal limits. The word has not 
been defined either in the Municipal Boroughs 
Act or in the Municipal Taxation Rules. It 
must therefore be given its ordinary meaning. 
According to the Oxfoi'd Dictionary, the pri. 
mary meaning of the word “import” is “to 
bri g in.” According to the Chamber's Twen¬ 
tieth Century Dictionary, the word “import” 
means ‘ to liring from abroad The Concise 
Oxford Dictionary gives the meaning of the 
word “import” as “to bring, introduce (a 
thing, especially goods from foreign country)". 
The primary meaning, therefore, of the tf’ords 
"importing into an area” is “bringing in some- 
thing from outside that area”. It is immaterial 
for this purpose as to whether the goods were, 
in fact, manufactured within that area and 
whether, after being imported, they were go- 
ing to be consumed in that area. For certain 
purposes, such as Import Duties Acts, the 
word “iinixjrt" may connote that the manu¬ 
facture must be also outside the area, the im¬ 
port into which is subject to the imposition of 
duties. But the ordinary meaning of the word 
"import" has no reference to and is not quali-. 
fied by any consideration of the place of 
manufacture or the place of consumption. It 
is true that ill the present case the goods were 
merely being carried from one place within 
the municipal limits to another place witbin 
the municipal limits, and that it was necessary 
for doing so to go for some distance outside 
the municipal limits; and it may apiiear 
somewhat harsh to call upon the plaintifi' to 
pay terminal tax when be actually took the 
goods within the municipal limits. But the 
remedy for this is not to place a strained 
construction on the meaning of the word 
"import" but for the municipality to frame a 
suitable rule permitting a refund of inoport 
duties in such cases or exempting such goods 
from this levy of the terminal tax. We see 
even greater difficulties in the way of the 
practical applicaticn of the rule, in giving to 
the word “import" the meaning which the 
learned counsel for the appellant has asked us 
to give. 

The learned counsel has conceded that if 
the goods manufactured within the municipal 
limits were sold to a merchant outside those 
limits and were later on again brought within 
the muuicipal limits, they would be liable to 
the payment of terminal tax irrespective of 
the fact that they were originally manufactured 
within the municipal limits. If that is so, it 
would cause considerable difficulty at the toll 


naka to find out whether they were, in fact, 
sold to some person outside the municipal 
limits and then brought within the municipal 
limits or whether they were being directly 
taken from the place of the manufacture 
within the municipal limits to the place of 
business only after going some distance out- 
side those limits. Moreover, according to the 
contention advanced on behalf of the appellant 
the municipal authorities at the toll naka 
would have to hold an elaborate inquiry as 
to whether the goods were, in fact, manufac¬ 
tured within the municipal limits and also to 
ascertain whether they, in fact, belong to the 
plaintiff. It is quite conceivable that if the 
iuterpretation urged by the learned counsel 
were to be accepted, the goods manufactured 
outside the limits either by the plaintiff or by 
some friend of his and which are admittedly 
liable to the payment of import duties could 
be easily smuggled in by puttiug forward the 
contention that they were manufactured by 
the plaintiff within the municipal limits and 
were merely in the process of transit. The 
municipal authorities would also have to con¬ 
sider as to how long they were outside the 
municipal limits in the course of transit and 
will have to lay down a time limit beyond 
which the goods, even though* manufactured 
within the limits, would be liable to the pay- 
ment of terminal tax when they are being 
imported within the municipal limits. It is 
obviously impossible for ali this elaborate 
inquiry being conducted at the time when the 
goods are brought within the municipal limits. 
It is undoubtedly true that these administra¬ 
tive difficulties would be irrelevant in the 
matter of the construction of the word "import, 
and the municipality would have to devise 
ways and means of getting over those difficul¬ 
ties if we are satisfied that the word ‘ import 
really means that no terminal tax was to be 
levied on goods at the time of their import 
witbin the municipal limits if they are merely 
in the process of transit from the place of 
manufacture within the municipal limits. As 
we have said, there is no such limitation on 
the meaning of the word ‘‘import" which must 
be given its ordinary meaning, and if the 
existence of difficulties in the matter of cons¬ 
truction of the word "import” is at all any 
relevant consideration, we see even greater 
difficulties in interpreting the rule in the way 
which the learned counsel for the appellant 
has asked us to interpret. The case such M 
that of the appellant must be very rare and 
can easily be met by the framing of a suitable 
rule permitting a refund after payment of the 
terminal tax on the plaintiff’s satisfying the 
municipal authorities that he was bona fide 
carrying the goods from the place of manu- 
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facture to his place of business. Our view 
gains support from the case in 22 Bom, 843,^ 

In that case, a rule of the Thana Municipality 
provided for the levy of octroi duty on certain 
articles when imported within the Thana 

m A I ^ t I * . * i 




municipal limits. Certain articles apparently 
manufactured outside the Thana. municipal 
limits were merely passing through those limits 
in the course of transit to Bombay, and it was 
held that 

“the word ‘imported* should be given its ordinary 
meaning, and that m soon, therelore. as the goods 
passed within the limits of the municipality, they 
were imported, i.e.. brought within those limits from 
a place without its boundary.” 

In a sense that case is converse of the case 
we are dealing with. In that case, it was 
thought that the fact that the goods were not 
intended for consumption within the municipal 
limits made no diflerence and that they were 
liable for the payment of octroi duties as soon as 
toey were brought within the municipal limits 
from a place without its boundary. In the 
present case, in the view we take it is im- 
material whether the goods were, in fact 
manufactured within the municipal limits so 
long as they went out of those limits and 
were a-gain brought within those limts. We 
adopt in this case the same test which the 
^urt laid down in 22 Bom. 843,1 viz., whether 
^ey were brought within the municipal limits 
from a place outside its boundaries. In the 
case which Broomfield J. had to consider in 
O. R.A No. 239 of 1934^ the goods had already 
paid the terminal tax when they were once 
brought within the municipal limits. There¬ 
after they were sent to a factory outside the 
municipal limits; but as the goods were not 
approved they were brought back again within 
toe municipal limits. It was then contended 
that the goods were not liable to the payment 
of toe terminal tax a second time. Broom- 
neld J. held that they were liable to the pay. 
ment of the terminal tax even though they 
were. ^ in the present case, taken out of the 
municipal limits and then brought back again 
within those limits. The test which Broom, 
neld J. appears to have applied was whether 
they were, in fact, brought from a place out- 
«ide the municipal limits into the municipal 
toits irrespective of the fact that they had 
m the first instance, been taken from a place 
^tmn the municipal limits to a place without 

l*fctle difiference whether they 
were outside the municipal Umits for a few 
hours or for a few days. 

toe appellan t invi. 
hj attention to a decision of the Allaha. 
badj^h Court in 66 all. 2«.3 In that case. 

I *• **• 39 : 66 Alir24r^i35 

1.0. 606, Emperor v. Sheikh Ajmeri. ' 


the municipal area consisted of two detached 

territories, and according to the Municipalities 

Act, octroi was payable in res|)ect of gmais 

and animals introduced within the octroi 

limits or brought within the municipal limits. 

A question arose whether the animals brought 

from one detached area of the municipal limits 

into the other municipal area were subject to 

the payment of the octroi. The learned Judges 

held that in their opinion the significance of the 

words introducing" and "brought in” was that 

they must be imported from outside the muni 

cipal limits altogether, and that they were not 

meant to cover a case of transit where the 

goods were transferred from one part of the 

mumcipality to another part within its limits. 

Ihe learned Judges were not tiiere interpreting 

the word import ’’ as we have to in the pre- 

seut case and were, no doubt, influenced very 

largely by the fact that the municipal iimite 

m that case also included a detached area of 

Jharnanaia separated by a distance of three 

mUes from the old municipal limits of Agra. 

in that case, it was physically impossible for 

a person within one part of the municipal area 

to go into the other part of the municipal area 

without going outside that area for a distance 

of three miles. The practical difficulties in the 

way of adopting any other construction were 

so great that the learned Judges thought that 

the words introducing” and “brought in’* 

were not intended to cover a case of transit 

from one part of the municipality to another 

part within its limits. Even so. the learned 

Judges realised that the interpretation they 

were putting on those words was bound to 

create practical difficulties. At page 246 they 
observe; ' 

municipal board would not know wherefrom 
® ‘uiported and they are en- 

titled to demand octroi duly as soon as tLy enter 
the municipal limits of Jharnanaia. But if the ac 
cus^ were to esiablish that these animals were 
within the municipal limits of A^ra and the idenii! 

brought from there into the 
limits of Jharnanaia, then no ociroi duty would be 
leviable, because in our opinion this would not be a 

of importing goods or animals from outside the 
municipal iimits.” 

It 13 not clear how such an inquiry was to be 
made at the time when the goods crossed into 
the limits of Jharnanaia. The word “imixirt” 
has been construed by the same Court in i.l.r. 
(1940) ALL. 4* as meaning “bringing into" and 
not necessarily containing any element of 
pause or repose. In the case before us the 
practical difficulties in the way of adopting 
the view we take are not so great as in the 
before the Allahabad Court. It is not 
physically^ip^sibie for the plaintiff to take 

if' —^ i‘d^’ HardwHrimal Harnatbdas v. 
Municipal Board, Debra Dun. 
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the goods from the place of manufacture to 


the place of business without going outside the 
municipal area. As we have said, the case such 
as that of the plaiutiff must be a rare excep¬ 
tion, and the hardship can easily be met by a ‘ 
rule granting exemption or a refund. As we 
have jxjinted out, there are far greater diffi¬ 
culties in the way of adopting the construc¬ 
tion which the learned counsel for the appellant 
has asked us to adopt; but even these difficul¬ 
ties in the way of the practical working of the 
i nle on that interpretation would not have de- 
terrcd us in accepting that interpretation if 
we were satishcd that that interpretation is 
the only reasonable one to be put on the word 
■‘import.” We are of opinion that the w'ord 
“import” in R. 380, Ahmedabad Municipal 
Code, must be given its ordinary meaning, and 
that is “to bring something within the munici¬ 
pal limits from a place without its bounda- 
ries,” irrespective of the consideration as to 
whether the goods were manufactured within 
the municipal limits, how long they were out¬ 
side those limits and for what purpose. In oui* 
opinion, the view taken by the learned Assist, 
ant Judge is correct. The apjxial must there¬ 
fore be dismissed with costs. 

<J.N. Appeal dismissed. 
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Kania and Chagla JJ. 

Ramji Keshavji — Assessee ' 

V, 

Commissione:)' of Income-tax^ Bombay. 

Income-tax Reference No. 20 of 1943, Decided on 
7th Beptember 1944, made bj Income-tax Appellate 
Tribunal. 

Income-tax Act (1922), S. 16 (1) (c), provisos 1 
and 3—Applicability of—Trust deed by assessee 
in favour of his wife in respect of certain pro¬ 
perty — Assessee to retain portion of property 
and income of remaining property to be paid to 
wife during her life for maintenance—Income to 
be paid to assessee for life in case of bis surviv¬ 
ing bis wife — S. 16 (1) (c), proviso 3 held ap¬ 
plied — Income paid to wife held not income of 
assessee. 

Under a trust deed under which there was no 
power of revocation reserved to the settlor executed 
by the assessee in respect of certain property in 
favour of bis wife the assessee was to remain in occu- 
E^tion of a portion of that property during his life 
time and the net rents of the rest of the property 
were to be paid to the assessee s wile during her life 
time for her maintenance and if the assessee surviv¬ 
ed her the same were to be paid to him during bis 
life. Under ol. (5) of the deed it was provided that 
in case of assessee’s illness the wife could app y to 
the trustees for payment of a sum of money to her. 
The question was whether in assessing the assessee 
the income of the property paid to the wife of the 
assessee could be regarded as the income of the 
assessee : 

Held that (1) the proviso in ol. (6) did not amount 
toatransfor of the assets orinoometoorare-assump- 


tion of the ^wer directly or indirectly by the assessee 
within proviso 1 to S. 16 (1) (c); [P 256 C 2] 

(2) the words "re-transfer or re-assume" in proviso 1 
to S. 16 (1) (c) necessarily involved a second transac¬ 
tion of a later time. The fact that the settlor had 
retained the use of a portion of the property for him¬ 
self did not constitute a re-transfer or re-assumption 
of power contemplated by proviso 1 to S. 16 (1) (c); 

[P 255 C 2} 

(3) by providing for the maintenance of bis wife- 

the settlor could not be said to have retained a bene¬ 
fit to himself and thus re-transferred or re-assumed 
the power over the income within proviso 1 to 
Section 16 (1) (c); (P 255 C 2; P 256 C 1] 

'(4) Section 16 (1) (c), proviso 3 applied as much to 
the substantive provisions of S. 16 (1) (c) as to S. 16 
(1) (c), proviso 1; [p 256 C 1, 2j 

(5) by reason of proviso 3 to S. 16 (1) (c) the rents 

paid to the assessee’s wife during her life could not 
be regarded as the income of the assessee for pur¬ 
poses of assessment; [P 257 C 1; P 258 C 1] 

(6) Per Kania J. — The contingent claim in the 

trust deed that the income should be paid to the 
assessee if he survived his wife was not covered by- 
proviso 1 to S. 16 (1) (c); [P 256 C Ij 

(7) Per Chagla J. — The words of proviso 1 to 

S. 16 (1) (c) were wide enough to cover even a pro- 
vision for re-transfer which was contingent in it.-? 
nature. [P 257 C 2] 

Sir Jamshedji Kanga and B. J. Kolah — 

for Asse'^sce. 

M. C. Setalvad — for Commissioner. 

Kania J. —This is a reference made by the 
Income-tax Appellate Tribunal under s.66 (1),. 
Income-tax Act. The relevant facts are these: 
The assessee had a son Shivji by his first wife,, 
a son Vassanji by his second wife, his third 
wife Eamalabai and three sons and three. 
daughters by the said wife. Disputes arose in 
the family about the rights of the adult sons, 
and High Court Suit No. 1836 of 1986 was fileci 
by Vassanji against the assessee and the other 
members of the family claiming that all the 
estate in the hands of the assessee was joint 
family property and the parties were entitled 
to their rights on that footing. After the liti¬ 
gation had gone on for some time, a consent 
decree was taken on 23rd December 1988. 
Under that consent decree, it was inter alia 
declared that all the properties in the posses- 
sioD of the assessee were his self-acquir^ pro¬ 
perties. It was further declared that in respect 
of the Ulster Road house in Bombay a trust 
deed should be executed in accordance with 
the draft which was annexed as scb. "c” to 
the consent decree. By the consent decree it 
was further provided that defendant 6 (i. e., 
the wife of the assessee) should be paid the 
net income of the said Ulster Road property 
from and after ist January 1939. In pursuance 
of the said consent decree the assessee, who 
was defendant 1 in that litigation, executed a 
trust deed in respect of the Ulster Road pro¬ 
perty. The relevant portions of the deed can 
be briefly summarized as follows. By the trust 
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deed tbe assessee h'anaferred the Ulster Road 

proixrty to the trustees. In doing that he used 
tne loiiowing words : 


estate right title interest property 
whatsoever of him the settlor of 
m and to^e said premises and every pact thereof 
except and reserving unto the settlor tL right to 
occupy during his lifetime the portion of the said 

In respect of the income it was provided that 
the trustees should collect the rents and after 
paying the necessary charges of collection 
and the premia for insurance during the 
lifetime of Kamalabai iiay the balance to 
Kamalabai for and during her lifetime and 
down to her death, subject to the obligations 
during the lifetime of the settlor to maintain 
thereout during their respective minorities her 
children by the settlor so long as they reside 
with her and to run the household at Nasik 
m the manner and to the extent as the said 
Jvamalabai may deem fit. Under cl. ( 4 ) it was 
provided that from and after the death of the 
^id Kamalabai the said trustees shall pay the 
balance (hereinafter called “the said income") 
of the said rents, interest, dividends and other 
income of the said trust premises after meet¬ 
ing the costs and expenses referred to above 
to the settlor for and during his life if he shall 

survive her. Under cl. ( 5 ) it was provided as 
lollows: 

‘‘Provided always that the said trustees shaU from 
time to time at the request in writing of tho said 
Kamalabai and i^ter her death at the request in 
writing of the settlor if be shall survive her realise 
from the said trust premises and pay to her or to the 
•■settlor (as the case may be) such sum or sums of 
money as she or he may require them to realise for 
the purpose of enabUng her or him to meet and de¬ 
fray the expenses of any auspicious or inauspicious 
^on m respwt of all or any of the settlor’s chU- 
dren by the said Bai Kamalabai not herein otherwise 
^ provided for or the expenses of any protrac- 

Kamalabai or the settlor 
children or of any other member of 
the settlor s faimly or tbe expenses relating to the 
preservation or improvement of health by means of 
a change of air or otherwise of the said Bai Kamala. 
bai or of the settlor or any of their children or any 
such member w ^oresaid but so nevertheless that 
the aggregate of the surplus so realised and paid as 
aforesaid to the said Bai Kamalabai or to tbe settlor 
shall not m any six consecutive months exceed the 
81 ^ of ruf^s two thousand nor exceed in any event 
whatever tbe total earn of rupees ten thousand/’ 

In TOnnexion with the assessment for 1941 . 

42, while calculating the assessee’s income for 
the y^ar ending on aisfc March 1941 , the de- 
mrtment sought to include the income of the 
Ulster Boad property in his total income. On 
these facte it was contended on behalf of the 
assessee that the income of the Ulster Road 
property should not be included in his income. 

He sought the protection of proviso 3 to s I 6 
U) (c), Income-tax Act. On behalf of the 
tommissioner it is contended that proviso 3 


is inapplicable and the casg is covered 1 \ 
proviso 1 to S.io ( 1 ) (c). The question ther,:. 
fore is what is the exact effect of s ig ( 1 ) (c 
m rM^ct of the trust deed in question ? It 
not disputed that there is no power of revoci. 
tion i-eserved to the settlor under this tnw: 

Cl66u • 

S^tion 16 deals with the question of wha; 

shoiUd be included in computing the total in 

come of an assessee. Section ic ( 1 ) (c) deaK- 

with transfers effected by the settlor. Part 1 

of S .16 ( 1 ) (c) is not applicable. Part 2 is in 
these terms: 

‘‘all income arising to any person by virtue of 

revocable transfer of assets shall be deemed to V: 
income 01 the transieror.” 

Therefore the substantive portion of s. lo ( 1 ) 
(c) provides that the income derived from a re 
vocable transfer of assets is deemed to be tho 
income of the transferor. That is followed hv 
Proviso 1 which enacts that for the purposes 
of that clause a settlement shall be deemed to 
be revocable if it contains any provision foi- 
the re-transfer directly or indirectly of tho 
income or assets to the settlor or a right to 
re-assume power directly or indirectly over the 
income or a^ts. Relying on this proviso, it 
18 argued on behalf of the Commissioner that 
bwause m this settlement there are provisions 
which give the settlor direct or indirect benefit 
in the income or assets, it is a revocable tran^. 
fer within the meaning of S. I 6 (i) (c). Against 
that it IS contended on behalf of the assesse- 
that there are no such provisions in this settle, 
ment which amount to a re-transfer of income 
or assets to the settlor. 

I shaU consider next each of the grounds 
urged on behalf of the Commissioner in thi'< 
connexion The first is that the settlor bo^ 
retained the use of a portion of the properh- 
or himself and the use of the garage. Against 
that It IS Bufficient to observe that this is not 
a re-transfer or re-assumption of tho power 
contemplated by the proviso. The words “re- 
transfer or re-assume" necessarily involve a, 
second transaction of a later time. The only 
question which can be debated in respect of this 
clause is whether at the moment of settlement 
his whole property less this right of residence- 
was transferred, or the whole property was 
transferred and the settlor retained this righti 
for himself. In any event there is no question' 
of re-transfer because after the settlement' 
there le no further step taken to alter the 
position of the parties in respect of this right 
of occupancy The second ground urged i^ 
tha under el. ( 3 ) of the deed of trust the 
^ttlor has provided for the maintenance of 
his wife and children and, therefore, he get- 
the benefit, directly or indirectly, of the im 
come or assets. I may point out that thi.~ 
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again is not a re-transfei’ or re-assumption of 
the power over the income. In my opinion, 
the argument that by this clause the settlor 
has retained for himself a benefit, because his 
obligation to maintain his wife and children to 
the extent of the income of this property is 
fulfilled, is unsound. To carry to its logical 
conclusion, the contention of the Commissioner 
must be that, even after a man’s wife and 
children have established in a Court of law a 
right of separate residence and maintenance, 
and under an order of -the Court he is ordered 
to settle separate property for the maintenance 
and residence of his wife and children, and 
although in those circumstances the settlor 
has got no control over the income or the 
disposal because he is by this arrangement 
absolved from the legal obligation of main¬ 
taining his wife and children, he derives benefit 
from that and is thus directly or indirectly re¬ 
transferring the income to himself. In my 
opinion, this contention is quite unsound. He 
may bo free from a legal obligation, but he is 
retransferring nothing to himself. I do not 
think that the Income-tax Act over contemp- 
plated that the income which is so settled and 
which has so gone completely out of the con- 
trol of the settlor, is still to be computed in 
the total income of the assessee. 

Under cl. (4) of the deed of trust the income 
during the lifetime of the wife is settled on her. 
It is provided that after her death if the settlor 
is alive, the same shall be paid to him for and 
during his lifetime. On behalf of the Commis¬ 
sioner, it was contended that this amounted 
to a re-transfer directly or indirectly of the 
income of the property or in any event a re- 
assumption of the power over the income or 
assets. The question is whether a contingent 
claim which may arise under a settlement, is 
covered by the proviso. Speaking for myself, 
1 should very much hesitate before accepting 
this contention of the Commissioner which 
imports into the proviso words which are not 
there. Tbe settlor does not get a re-transfer 
of tbe income or assets or a re-assumption of 
the power over the income or assets by reason 
of the proviso alone. He gets it by reason of 
the proviso, coupled with a contingency, 
which may or may not happen. It is only on 
the occurrence of the contingency that he ac¬ 
quires tbe right, and it appears arguable that 
this proviso does not cover‘such a case. It is 
not necessary to enlarge on this aspect of tbe 
construction of cl. (4) of the deed of trust, 
because in our opinion this reference can be 
decided on the construction of proviso 3 to 
s. 16 (i) (c). On behalf of tbe Commissioner 
reliance was placed on tbe provisions found 
in ol. (5) of the deed of trust, for the same 
contention. In my opinion, that contention 


has no substance, because all the powers re¬ 
served under cl. ( 5 ) are for payment of the 
income or sale-proceeds to Kamalabai and 
not to tbe settlor. It is true that under the 
provisions Kamalabai is given a right to apply 
to the trustees for payment for a change of 
air of the settlor, or if there is protracted ill- 
ness of the settlor. It is still a right which is 
given to Kamalabai and .the amount is to bo 
paid to Kamalabai. It is the volition of 
Kamalabai alone which can bring into opera¬ 
tion, first the application, and, secondly, if it 
is acceded to, the payment to her. In my 
opinion, under the circumstances the provi- 
sions of cl. ( 5 ) do not amount to a re-trans- 
fer of the assets or income or a re assumption 
of the power directly or indirectly to the 
settlor. 

The relevant and material provision is con- 
tained in proviso 8 to s. 16 (1) (c). The ques¬ 
tion is whether proviso 3 applies only to the 
substantive provisions of s. 16 (1) (c), or is a 
proviso to that sub-section and also to pro¬ 
viso 1 , which I have discussed above. On be¬ 
half of the Commissioner it is urged that 
proviso 3 governs only tbe substantive provi¬ 
sions of sub-s. (c). According to that conten¬ 
tion the law provides that if there is a 
revocable trust, provided firstly it is made not 
revocable for a period exce^ing six years or 
not revocable during the lifetime of the per¬ 
son (meaning the person for whose benefit 
under the trust deed tbe income is settled) and 
secondly from which income the settlor derives 
no direct or indirect benefit, the income is not 
to be considered tbe income of the settlor. On 
behalf of the Commissioner it is urged that in 
the present case this is not a revocable trans¬ 
fer of assets on the face of the settlement it¬ 
self, and therefore, the case is not covered by 
t|he substantive provision of S. 16 (l) (c). This 
particular settlement is ‘deemed’ a revocable 
settlement by reason of proviso 1 to that sub¬ 
section. It was, therefore, argued that on the 
true construction of proviso 3 it does not ap¬ 
ply to such a settlement at all. In my opinion 
this contention is unsound. 

The scheme of S. 16 (1) (c) appears to be 
this. The first stage is that when there is a 
revocable transfer of assets, the income derived 
from such assets is still to be considered the 
income of the settlor. The law next specifies 
by proviso 1 what would be deemed a revoc¬ 
able transfer, in spite of the deed being ap¬ 
parently irrevocable. The relevant question 
for that proviso is this : Is this transfer re¬ 
vocable because it fulfills the conditions con¬ 
tained in the proviso? The answer to that 
question can be only, it is revocable, or it is 
not. If the answer is in the n^ative, no fur¬ 
ther discussion can arise because, on the faco 
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of It, the deed is not revocable and, therefore, 
It does not come under s. 16 (i) (c). If how 
ever, the answer to the question is in the 
affirmative, the deed although ostensibly ir¬ 
revocable, IS deemed to be revocable, and 
thus becomes a revocable transfer of assets 
within the meaning of the substantive provi. 
Sion of s. 16 ( 1 ) (c). Having reached that 
stage, the law proceeds to consider further 
what is found in proviso 3. The scheme ap. 
peam to be that although in fact, after read- 
mg the provisions of s. 16 (l) (c) with proviso!, 
the transfer is revocable, the law will not still 
consider the income derived from such a set. 
lament the income of the settlor, provided 
the settlement is not revocable for a period 
exceeding six years or during the lifetime of 
the iwrson for whom the income is settled, 
and, further, from which income the settlor 
demes no direct or indirect benefit. 

The questions which the Court has to ask 
under proviso 3 are these: This being a re 
vocab e transfer of assets, is it made not re. 
vocable for a period exceeding six years or 

k * £? S*® lifetime of the person for whose 
benefit the income is settled ? In the present 
case the relevant question is : Is it made not 
revocable during the lifetime of Kamalabai 
m the present case 'the pereon’)? The answer 
to that ^ in the affirmative. The next ques¬ 
tion is: ^ether in the income which is settled 
during the lifetime of Kamalabai the settlor has 
any direct or indirect benefit? The grounds on 
which direct or indirect benefit is claimed as 
resulting to the settlor, have been mentioned 
and dealt with by me in discussing the effect of 
proviso 1 . In my opinion, on reading this set¬ 
tlement, no direct or indirect benefit in the 
income, accruing during the lifetime of Kama, 
lubai, is retained by the settlor for himself. 
The answer to the second question is therefore 
m the negative. Under the circumstances it is 
therefore clear that proviso 3 applies, and the 
income payable to Kamalabai and settled for 
her benefit during her natural life is not in. 
come of the assessee under s. 16 (i) (c). The 
answer to the question submitted by the In¬ 
come-tax AppeUate Tribunal for the Court’s 
opinion would, therefore, be in the negative. 

ine Commissioner to pay the costs of the 
reference. 

Chagla J, — I agree. The deed of trust 
that we have in this reference is an irrevoc¬ 
able deed of trust inasmuch as the settlor has 
not reserved to himself any power of revoca- 
tion under the deed. But one of the provisions 
of the triwt deed is that on the death of 
Kamalabai, the wife of the settlor, and in the 
event of the settlor surviving his wife, the in. 
wme 13 to be paid to him by the trustees. To 
that extent there is a provision for re-transfer 
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of the income to the settlor. It is true that the 
provision for re-transfer is contingent in its 
nature. But with respect to my iearned bro- 
tlier, in my opinion, on a piain reading of tiie 
section, the words of the section are wide' 
enough to cover even a provision for re.trans.^ 
fer which IS contingent in its nature. Proviso l 
to the section, when it refers to any provi 
Sion, does not in any way quaiify the nature 
or the character of the provision. If we find 
m the trust deed that there is a provision for 
re-transfer, to my mind the proviso would ap. 
ply whether the nature of the provision is that 
it postixines the re-transfer on a contingency 
happening or it provides for the re-transfer on 
a certain event happening. Therefore, the 
question that we have got to determine is as 
under proviso i of sub-cl. (c) of s. 16 (i) the 
deed of settlement must be deemed to be a re¬ 
vocable deed, whether proviso 3 to tiiat sub- 
clause takes the deed outside the operation of 
the sub-clause, and in order to determine that 
question, we have got to reconcile the sub- 
stantive provisions of sub-cl. (c) of s 16 pro 
vi^ 1 and proviso 3. Now, in my opinion, 
sub-cl. (c) of s. 16 refere to all revocable trans¬ 
fers —transfers which are revocable in fact_ 

transfers in which there is a provision for re¬ 
vocation on the part of the settlor. Proviso i 
then extends the definition of a revocable 
transfer and it provides that where in a deed 
of transfer there is a provision for re-transfer 
directly or indirectly of the income or assets 
to the settlor, or where such a deed in any 
way gives the settlor the right to re-assume 
power directly or indirectly over the income 
or assets, such a deed must be deemed to be 
a revocable transfer. Whereas proviso 1 ex¬ 
tends the definition of a revocable transfer, 
proviso 3 contains a limitation—a limitation 
of time which applies both to revocable trans- 
fers under the substantive provisions of sub- 
cl. (c) and also to those which are deemed to 
be revocable transfers within the meaning of 
proviso 1 . What proviso 3 lays down is that 
when you have a deed which is not revocable 
for a period exceeding six years or during the 
lifetime of the person who is the beneficiary 
and for whose benefit the property is settled, 
then such a deed does not come within the 
operation of sub-cl. (c) of s. 16 (l). provided 
the other conditions, with which I need not 
deal at present, are also satisfied. Therefore 
if you take a deed which is revocable in fact 
which contains a power of revocation, then if 
under that deed the power of revocation is 
^stponed for a period exceeding six years or 
beyond the lifetime of the person benefited 
then proviso 3 applies. If you take a deed 
which IS deemed to be revocable within the 
meaning of proviso i, then if the provision 
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for re-transfer or the right to re-assume power 
does not conae into operation till after the 
period which exceeds six years or beyond the 
lifetime of the j^ei'son benefited, then also pro- 
viso 3 applies. 

I do not think there is any warrant for the 
contention put forward by Mr. Setalvad that 
proviso 3 only applies to the substantive pro. 
visions of sub-cl. (c) and does not apply to 
proviso 1 . If that argument were to be accep- 
te<l, it would result in this glaring inconsis¬ 
tency. If you have a deed which contains a 
provision for revocation which can only come 
into effect after a period of six yeai^s, other 
conditions being satisfied, then such a deed 
would fall under proviso 3 and would be 
saved from the operation of sub-cl. (c) although 
after six years the settlor could revoke the 
trust and would have complete ix)wer of dis. 
jiosal over the income and the corpus of the 
trust estate. But if you have a trust deed 
which contains a provision for re-transfer to 
the settlor after a period of six years, that 
deed would not fall under proviso 3 and would 
come within the ambit of suh-cl. (c) of S. 16 (l). 

1 do not think that it would he right or proj^er 
to give a construction to this suh-clause and 
to the two provisos which would lead to such 
glaring results. In my opinion, agreeing with 
ray learned brother, the only way to reconcile 
the substantive provisions of sub-cl. (c), pro. 
viso 1 and proviso 3 is to hold that proviso 3 
contains a limitation which applies as much 
to the substantive provisions of sub-cl. (c) as 
to proviso 1. With regard to the other ques- 
tion whether the settlor has any direct or in¬ 
direct benefit in the income arising under this 
deed of settlement, I agi'ee that for the reasons 
given by my learned brother the settlor has 
DO such direct or indirect benefit. I therefore 
agree that the question raised in the reference 
should be answered in the manner suggested. 

G.N. Answer accordingly, 

A. I. R. (32) 1943 Bombay 258 
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In re Sarupchand Hukamchand. 

Income-tax Reference No. 2 of 1942, Decided on 
30th August 1944, made by Commissioner of Income- 
tax (Central). 

(a) Income-tax Act (1922 before amendment 
of 1939), S. 4 (2) —Firm can have two places of 
residence one In British India and other outside 
it — Firm whether resident in British India — 
Evidence as to. 

In law there is nothing to prevent a firm from 
having two places of residence as understood in law. 

A firm having its place of business in Indore outside 
British India and that may be its principal place, 
can have another place ol business at Bombay in 
British India. The fact that the firm was register^ at 


Bombay under the Partnership Act and the certifi¬ 
cate of registration mentions Bombay as its principal 
place of business though not the sole deciding factor 
is an important piece of evidence in considering 
whether the firm is resident in British India or not: 
1925 A. C. 495 ; (’27) 14 A. I. R. 1927 Mad. 732 
(F.B.) ; 1929 A. C. 1 and 1906 A. C. 455, Rel. on. 

[P 259 C 2; P 260 C 1] 

(b) Income-tax Act (1922 before amendment 
of 1939), S. 4 (2)—Whether person is resident in 
British India is question of fact—Authority while 
recording finding must give assessee opportunity 
to meet evidence relied on in support of finding. 

The question whether a person is a resident in 
British India or not is a question of fact. In fairness 
and in law it is the duty of the authority entrusted 
with the task of recording its finding, to give every 
opportunity to the assessee to meet the case which 
the authority thinks was in existence. Without 
giving such opportunity to the assessee it is not 
proper to rely on any evidence or any fact which the 
authority ultimately takes into consideration for 
arriving at its conclusion. [P 260 C 2] 

(c) Interpretation of statutes — All-India 
statute — Construction of— Considered opinion 
of another High Court—Value to be attached to. 

In the interpretation of an All-India statute, as 
far as possible, considered opinion of another High 
Court should be followed unless the Court cannot 
conscientiously accept that view. CP.263 C 2] 

(d) Income-tax Act (1922 before amendment 
of 1939), S. 4 (2)— Word “received” in S. 4 (2)— 
Meaning of—Firm having two places of business 
at Indore outside British India and at Bombay— 
Bombay firm indebted to creditors at Indore — 
Indore firm paying creditors at Indore—Bombay 
firm debiting creditor’s account by havalas and 
crediting corresponding amounts to Indore 
firm’s account — Payments by Indore firm held 
not received or brought in British India within 
S. 4 (2) — Words and Phrases. 

The word ‘received* in S. 4 -(2) does not mean 
merely ‘lessening of liability in British India.’ It 
means receipt iu British India of the amount, or by 
appropriate book entries, of an asset, which can be 
pointed out as resulting from the receipt. 

[P 263;C 2] 

A firm had two places of business one outside 
British India at Indore and the other in British 
India at Bombay. The Bombay firm was indebted 
to certain persons residing at Indore. The Indore 
firm made certain payments at Indore to the afore- 
said creditors towards the satisfaction of their debts. 
The Bombay firm debited the creditor’s accounts by 
havalas and corresponding amounts were credited 
to the Indore firm’s account: 

Held that the payments made at Indore by tbe 
Indore firm to the creditors of the Bombay firm 
could not be regarded as received or brought into 
British India within the meaning of S. 4 (2). They 
merely lessened the liability in British India of tbe 
Bombay firm to its creditors : (’31) 18 A. I. R. 1931 
Cal. 727 (S. B.), Bel. on.; Case law discussed. 

[P 264 C2) 

Per Cliagla J. —No doubt under S. 4 (2) it is not 
necessary that the income, profits or gains need be 
received or brought into British India in specie. 
They may be brought into British India either in 
cash or in the shape of assets which are realisable. 

But there is no jnatification for the view that 
although no profits were received in British India 
in specie or in the form of tangible assets, on tbe 




1945 


In re Sarcpchand Hokamchand (Kania Ag. C. J. 


Sir JamsJiedji Kanga and li. J. Kolak — 

M. C. Sctalvad and G. N. Jchi _ 

the CommLaioner. 
K is a reference made 

« Commissioner of Income-tax under 
s. ee ( 2 ;, Income-tax Act before its amend¬ 
ment m 1939. The assessees are a partnership 
farm doing money-lending business. Their firm 
IS registered in British India. In the certifi 
cate of registration the principal place of busi¬ 
ng 13 stated to be Bombay. Their other place 
of business is stated to be Calcutta. It appears 
from the reference that the assessees do busi. 

fiT! ^ also. The assessees contend 

that the Indore firm is the principal firm, and 

the pimcipal place of business in British 

India 19 Bombay. For the assessment year 

1935.3C they have been assessed to income-tax 

mT. f^20th October 
1933 to 7 th November 1934). In the total 

mwme assessed by the Income-tax Officer 
which was ultimately reduced, a sum of 
RS. 69,590 was treated as the assessees’ in. 
wme in British India imder s. 4 ( 2 ) of the 
Act. That was the excess of remittances by 
the Indore firm to their Bombay firm and 
was ^nsidered by the Income-tax Officer as 
profits received from Indore in British India 
1 he two partners of the assessee firm bein^ resi 
dents of Indore the first question which'arose 
for consideration was whether the assessee firm 
were residents in British India. The second 
question was whether the amount was remitted 
into Bntish India from Indore, and the third 
was whether the same was profits or capital 
In the reference there was no finding about the 
assessees being residents in British India. The 
matter was therefore sent back to the Com¬ 
missioner for making bis report on that ques- 
tion. By his letter dated iith February 1944 
the Commissioner has sent his finding to the 
Uurt with the reasons for bis conclusion. His 
finding 13 that the assessees during the year 
of assessment were residents in British India 

It 7^ on behalf of the assessees 

mat that hnding was not warranted, as there 
was no evidence for the same. After hearing 
co^l on both sides we decided to raise the 
^ditional question whether there was evi 
deuce to support that finding. In his letter 

f K-following 
facts for his coMlusion : (i) Eegistration car 

M « annexed as Ex. i 

1®fi aaaeasment records, 

m which It IS alleged that the assessees were 

dewribed as residents in British India. ( 3 ) The 

evidence of Sir Sarupchand Hnkamchand in 

suit NO. 1938 of 1931 filed in this Court 

W ihe power of attorney in favour of the 


Bombay 2oi) 

^wbay Municipality w^hich is annexed us 

Chithi Nondh produced hy the assessees 
ni-ii certificate describes the 

r f T “''“y (Bhuleshwar Fire 
Bngade Station). In the letter the Commis 
sioner has stated that on behalf of the 

It was urged that the principal place of 
business mentioned in the certificate of reds 
tration was only the principal place of hSi' 

foTthe n ’1 Plaee 

for the world business was at Indore, It wa.s 

thereiore contended that the central control 

and management of the firm, which in law 

would make the firm resident in British 

India, was at Indore. The Commissioner did 

not accept this contention. On the face of the 

registiation certificate there is nothing to 

show that this firm had any outside place 

® were control, 

led. Under Ss. 58 (b) and (c) and 60 Part 

ne^hip Act, it is necessary for a tinn 

which IS registered in British India, to state 

its principal place of business, and when there 

^ any change to intimate that fact to the 

Ke^strar. The result is that the registration 

^■rtificate contains au admission of the asses- 

firnf h“’ > “lessee, 

firm has its pl^ of business at Indore and 

k ^ Pi’mcipal place, in law there 

IS nothing to prevent a firm from having two 

“ ““derstood in law.| 
This ^int 13 made clear in 1925 A. c. 495.' It 

was there held that a registered company can 

of ILT™ residence for the purpose 

of the Income-tax Act, The facts of that ^ 

were stronger. A limited company was form- 

working a railway in 
Sweden. The registered office was in London. 

The company leased the railway to a traffic 

land*^ T^ ^ company in Eng- 

M «=aioving the con- 

tiol and management of the company’s busi. 

ness from England to Sweden, and it was 

admtfed that the bnsiness had since been and 

at the relevant date was controlled and ma. 

n^ed from the head office at Sweden. In 

1926 a committee was appointed to transact 

UniL° business in the 

United Kingdom, such as dealing with trans 

fers of shares ,n the United Kingdom, affixing 

‘he Company to share and stock 
rertificat^, and signing cheques on the Lon- 

tC ™ ® ““P“y- Since 

that year no meeting of the company had 

h a ^ Kingdom, aU divi- 

^nd^jM^eclared in Sweden and no 


Thomi^n,® 
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profits had been transmitted to the United 
Kingdom, except in payment of dividends to 
the shareholders in United Kingdom. The 
annual rent under the lease was also paid to 
the company in Sweden. It was held that 
while the business of the company was con- 
trolled and managed from Sweden, the com¬ 
pany was a person residing in the United 
Kingdom for the purposes of income-tax. In 
1929 A. c. the question of residence of a 
company came to be considered. It was held 
ithat the fact that the company was registered 
|iu the United Kingdom, though not the sole 
deciding factor, was a material fact to be 
'taken into consideration. 

The assessees relied on 50 Mad. 847,^ where, 
in respect of a partnership, the Court accep- 
ted the principle laid down in 1906 A. C. 455.“* 
In that case it was held that the test of resi. 
dence was, where the central management 
and control of the whole of its business abid- 
ed. The Court also recognized that there may 
be tw'o such places of residence, but the 
second residence must not merely have a dele¬ 
gation of management of some portion of the 
partnership business but should be a delega- 
tion of some portion of the management of 
the business as a whole. It w'as observed that 
the actual residence of the individual partner 
was an irrelevant consideration in determin¬ 
ing the place of residence of the firm. In the 
Madras case the question was in respect of 
receipt in British India of the profits earned 
in the Malaya States. On the facts of the case 
the Court found that no portion of the con¬ 
trol of the business W’as from British India 
and therefore the residence of the partnership 
.was not in British India. Applying those tests 
to the facts here, it is clear that, apart from 
.the statement in the affidavit filed on behalf 
of the assessees that their principal place of 
business is at Indore and the central control 
is from Indore, there is no material evidence 
to displace the statement of the assessees on 
which the registration certificate was issued. 
That is a very material piece of evidence on 
which the Commissioner was entitled to rely. 
It is therefore impossible to say that, for his 
. finding, the Commissioner had no evidence 
before him. 

I may mention that the earlier assessment 
records in the ofiGce cannot be relied upon 
because it is not shown that the assessees were 
aware of the contents of the same. The evi- 

2. (1929) 1929 A. C. 1. Egyptian Delta Land and 

Investment Co. v. Todd. 

3. (’27) 14 A. I. R. 1927 Mad. 732 : 50 Mad. 847 : 

104 I. C. 223 (F.B.), Commissioner of Income-tax, 

Madras v. T. S. Firm. 

4; (1906) 1906 A. C. 455, De Beers Consolidated 

Mines, Ltd. v. Howe. 


dence of Sir Sarupchand in the High Court 
suit relates to a period w’hich is different from 
the relevant period we have to consider in 
this reference. The power of attorney is also 
not helpful because it was given by Sir Sarup¬ 
chand himself and not by the firm. It is 
dated 1925 and is in respect of business carried 
on by Sir Sarupchand in his individual capa¬ 
city. One entry in the Chithi Nondh is relied 
upon by the Commissioner in his letter record¬ 
ing the finding. That suggests that the munim 
in Bombay had effected a transaction without 
receiving instructions for the same from 
Indore. It was sought to be argued from that 
that the munim had full power to do business 
in Bombay without any control from Indore 
and the contention of the assessees was not 
correct. In the course of discussion it was 
pointed out that there w’ere telephone calls 
between Bombay and Indore and it need not 
be assumed that this business was done by 
the munim without instructions from Indore. 
Before leaving this part of the case it must 
be pointed out that the Commissioner was not 
right in adopting the attitude of not pointing 
out to the assessees passages from the evi¬ 
dence of Sir Sarupchand on which he ulti¬ 
mately relied for his conclusion. The question 
whether a person is a resident in British 
India or not is a question of fact. In fairness 
and in law, I think, it is the duty of the 
authority entrusted with the task of recording 
its finding, to give every opportunity to the 
other side to meet the case which the autho- 
rity thought w'as in existence. Without giving 
such opportunity to the assessees it is not pro¬ 
per to rely on any evidence or any fact which 
he ultimately takes into consideration for' 
arriving at his conclusion. 

The original order made by the (3ourt when 
sending back the reference for the Commis¬ 
sioner to record his finding on the question of 
residence, through inadvertence, was worded 
so to suggest that the finding was to be 
recorded in respect of the assessment y®®*^ 
1935-36. A perusal of the judgment shows that 
the Court wanted a finding in respect of the 
relevant year. Before us Mr. Setalvad, who 
appeared for the Commissioner, intimated that 
the Commissioner's finding is the same in res¬ 
pect of the accounting year and the reasons 
for his finding are the same as stated in his 
letter sent to the Court. The additional qu^ 
tion raised by the Court, at the instance of the 
assessees, must therefore be answered in the 
aflSnnative. The registration certificate is » 
piece of evidence, which is material and rd^ 
vant on which the Commissioner was entitl 
to rely. It is for the Commissioner to decide 
the question of fact and on the materials on 
record the Court has no reason to disturb it- 
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On the reference the Oomniissioner had sub¬ 
mitted three questions for the Court’s decision: 

!• Assuming that Rs. 68,599 is the correct amount 
of the excess remittance from Indore to Bombay, 
whether there was evidence before the Income-tax 
Officer on which he could treat the amount as a 
remittance from income or profit ? 

2. Whether there was evidence before the Income- 
tax Officer on which he could include in the net 
amount of remittances from Indore to Boml»y, the 
said sum of Rs. 89,000 debited to the assessees’ 
creditors and credited to their Indore shop account ? 

3. Whether there was evidence before the Income- 
tax Officer on which he could hold that no portion 
of the said amount of Rs. 2,26,816 on the debit side 
of the Indore account was of the nature of a 
remittance from Bombay to Indore ? 

The third question is not pressed by the 
assessees and no answer is therefore given in 
respect of the same. For the second question 
the relevant facts are these; In the Bombay 
books two persons of the name of Pannalal 
Bhubchand and Parasram Dalichand were 
creditors of the firm. The accounts of these 
two creditors were started in the Bombay books 
in S. Y. 1989-90 and at the beginning of the 
year of account in question Rs. 81,603 and 
Rs. 38,145 respectively stood to their credit. 
On 27th December 1933, their accounts were 
debited with rs. 80,000 and Rs. 9000 respectively 
by havalas passed on that date and corres¬ 
ponding amounts were credited to the Indore 
shop account. In the journal the entries were 
made as follows: “Debited to your account as 
per your instructions and credited to the Indore 
shop." These creditors were paid at Indore the 
said two sums out of the cash of the Indore 
firm. In addition to these facts, the Commis¬ 
sioner has pointed out in the reference that on 
29th November 1933, a sum of Rs. 85,000 in 
currency notes was sent by the Bombay firm 
to the Indore firm and on 5th February 1934, 
another sum of Rs. 50,000 was similarly sent 
from Bombay to Indore. The question is whe¬ 
ther in these circumstances the two sums of 
RS. 80,000 and RS. 9000 are to be treated as 
profits arising without British India to persons 
resident in British India and received or 
brought by them into British India. The ques¬ 
tion of residence is decided against the assessees. 
The material question therefore is whether 
these were received or brought into British 
India by the assessees. The second question 
submitted by the Commissioner does not br in g 
out the real question between pai'ties. We 
settle it thus: “Whether the two sums of 
Rs. 80,000 and Rs. 9000 being payments made 
to the two creditors at Indore, as stated in the 
statement of case by the Commissioner, were 
under the circumstances of the case received 
in or brought into British India." 

On behalf of the assessees counsel strongly 


relied on 58 Cal. 999.® In that case the assessees, 
an undivided Hindu family firm, carried on 
business in Calcutta and at two places in the 
State of Coochbihar, outside British India. 
There were remittances to and from these 
places and in the books of the Calcutta firm 
these remittances were shown as loans carry, 
ing interest. There were also other entries in 
the books entered as remittances from those 
two places which were in fact mere book 
entries covering payments by the Coochbihar 
firm to one J. K. on behalf of the Calcutta 
firm for moneys due to J. K. by the Calcutta 
firm. A question arose whether the payments 
made by the Coochbihar firm to J. K., on 
behalf of the Calcutta firm for moneys due to 
J. K. by the Calcutta, firm, amounted to re- 
mittances in British India by the firm at 
Coochbihar. Rankin C. J. held that they did 
not amount to receipts in British India at all. 
It was sought to be argued that they were 
constructively received in British India; but 
that argument was also negatived. On behalf 
of the Commissioner reliance was placed on 
certain Madras decisions (some of which I 
shall presently refer to) but they were all dis¬ 
tinguished. The other Judges agreed with 
that conclusion. The short point which was 
decided was that as the money was lying in 
Coochbihar and paid to creditors in Cooch¬ 
bihar no portion thereof was received in 
British India. The facts of that case are 
exactly similar to the present case. Mr. Setal- 
vad frankly conceded that he is unable to 
distinguish the facts in the present case. 

That case came to be considered by the 
Madras High Court in (1940) 8 I. T. R. 297,® 
and was followed by that Court. In that case 
the assesses resided in British India and car¬ 
ried on money-lending business in British 
India and at Okkbam in Burma and also at 
Mallaca, in the year of account. He had re¬ 
mitted $ 6290 out of Mallaca profits to-one S, 
who resided in the Pudukotah State, by 
hundies which were delivered to S in that 
State and cashed there. It was found that s 
had deposited Rs. 19,692 with the assessees and 
that sum bad been credited to S in the 
Okkham branch of the assessee’s business and 
the income-tax authorities accordingly treated 
the sum of $ 6290 as a remittance of foreign 
profits to British India which discharged in 
part the assessee’s indebtedness to s. It was 
held that the remittance was made out of 
foreign profits, and as the amount was remit¬ 
ted to the Pudukotah State and was not re- 

5. (’31) 18 A.I.R. 1931 Cal. 727 ; 58 Cal. 999 : 134 
I. C. 937 (S.B.), In re Muitanchand JohurmuU. 

6 . (’41) 28 A. I. R. 1941 Mad. 381: 195 I. C. 839; 
(1940) 8 I. T. R. 297 (S.B.), Commissioner of 
income-tax, Madras v. Morugappa Cbettiar. 
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mitted to or received in British India, it was 
not a^essable to tax in British India. The 
material fact to be noticed is that the remit- 
tance was to a resident in Pudukotah State 
by a hundi which was delivered to that in¬ 
dividual in the Pudukotah State and cashed 
by him there. In the course of argument, it 
was contended that inasmuch as the liability 
of the assessee to s in British India was re¬ 
duced by S G290 it must be taken that this 
money had come into India, but the learned 
('hief Justice expressly negatived that conten¬ 
tion. He pointed out that the money was paid 
out of the proOts of Mallaca Branch but they 
were never received in British India. They 
were paid to s in Pudukotah State and it 
was not suggested that s transferred the 
money to the assessee in British India. He 
stated, “Unless profits made abroad are re¬ 
ceived in British India there can be no ques¬ 
tion of taxation heie.” He relied on .58 cal. 
999^ cited above. 

Counsel for tlie Comniissioner relied iu that 
case on (1935) 3 I. T. R. 34G.' In that case the 
Jissessee carried on business in Tinnaveli in 
British India and in Penang outside British 
India. To discharge the debt of his Tinnaveli 
shop he issued two hundies at Tinnaveli on 
his Penang shop and the Penang shop paid 
the amount to the creditor at Penang. The 
transactions were recorded in the Penang folio 
of the Tinnaveli books and in the Tinnaveli 
folio of the Penang books. The profits of the 
Penang shop were also sufficient to cover 
the payment. On a mference by the ([Joni- 
missioner, it was held that the said sum was 
income received in British India and was 
assessable to income-tax under s. 4. In giving 
judgment Madhavan Nair Offg. C. J. (as he 
then was) observed as follows (p. 850) : 

“Wbat happened here was that the indebtedness 
in British India was discharged by the issne of a 
hundi drawn on the Penang shop. Discharge of a 
debt by issuing hundies is well-known in commercial 
circles as the discharge of a debt. In the circum¬ 
stances of the case the debt remained an Indian 
debt and it was discharge<l by the issue of a hundi 
in India.” 

The Court tJion proceeded to state that the 
petitioner made available to him in British 
India money lying in Penang and this, in the 
Court's opinion, amounted to a receipt in 
India by the assessee of his account outside 
British India. It is significant that in that 
case the hundi was given by the debtor to the 
creditor who was in British India. This case 
has been distinguished in (1940) 8 I. T. R. 297® 
(cited above), on that very ground. In dis- 

7. (’86) 28 A. I. B. 1936 Mad. 282: 39 Mad. 171; 
159 L C. 787: (1935) 3 I. T. R. 346 (S. B.), 
Ii. C. T. S. P. Subramanyan Chettiar v. Commis¬ 
sioner of Income-tax, Madras. 
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tinguishing the case the Court observed as 
follows (p. 806) : 

“There the creditor and the debtor both resided 
in British India and the creditor was paid by a 
hundi delivered to him in British India.” 

In the latter case, as I have already pointed 
out, and as the Court emphasized in that 
case, S was paid by a hundi delivered outside 
British India and money was paid outside 
British India. Money never came into British 
India and therefore the case of money coming 
into British India is considered on a different 
footing. In the same way in (1986) 5 I. T. R. 
534® the assessee who resided in British India 
owned a money-lending business in Penang. 
This business had dealing with a firm M in 
Penang whose proprietor also resided in 
British India. On settlement of accounts, it 
was found that M owed $ ii,2(X) for which 
the assessee took a promissory note. In the 
year of account the decree which the assessee 
had in the meanwhile obtained on the pro¬ 
missory note was satisfied by the debtor giving 
to the assessee in British India jewels worth 
a certain amount and an assignment of a 
decree obtained by a third person against the 
assessee’s brother-in-law for a larger amount. 
These amounts were credited to the assessee’s 
headquarters’ accounts towards the debt due 
by M. The Income-tax authorities held that 
the transaction amounted to a receipt by the 
assessee of these two sums in British India 
and made an assessment on that footing. 
That was a converse case of a debtor paying 
in British India a debt which was due outside. 
The payment was in the shape of jewels and a 
money decree which was executable in British 
India. It seems to me clear that the case 
does not help the Commissioner. In that case 
tangible assets were received in British India 
and therefore, although they were not received 
in cash, the Commissioner’s contention of the 
amount being received in British India was 
rightly upheld. 

Mr. Setalvad further relied on (1941) 9 
I. T. R. 509.® In that case the assessee was a 
partner in a money-lending business carried 
on at K in the Federated Malaya States, in 
which M was the principal partner. M was 
also a partner in a business at R in which the 
assessee had no interest. In 1931 the K busi- 
uess made considerable profits and the asses- 
see's share of profits amounted to at least 
Rs. 30,000. In that year Rs. 30,000 were remit¬ 
ted by the firm at ^ to the firm at R (in 
British India) and placed in the suspense 

8 . (’38) 25 A. I. R. 1939 Mad. 52 : 173 I. C. 31 : 
(1936) 5 I. T. R. 534 (S.B.). Manickam Chettiar ▼. 
CommUsioner of Inoome-tax, Madras. 

9. (’41) 28 A. I. B. 1941 Mad. 677 : 197 I. C. 31 : 
(1941) 9 L T. B. 509 (S.B.), Narayanan Chettiar v. 
Commissioner of Income-tax, Madras. 
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account. In 1932 M. transferred the money 
to the credit of the assessee's account in the 
books of the E firm and it was then utilised 
in discharge of the assessee's indebtedness to 
the E firm. The assesses protested against 
this conduct, but in 1936 agreed to the arrange- 
ment. It was held that in 1935 the amount 
should be considered as received in British 
India by the assessee. The facts clearly show 
that the amount was actually received from 
outside British India. It was not considered 
as received on account of the assessee in I 93 i, 
because it was received in that year by a firm 
in which he had no interest. In 1935 he agreed 
to the amount so received being treated as 
validly utilised in the discharge of his liability, 
and therefore the amount, which was actually 
received in 1931, was considered as received 
on account of the assessee in British India in 
1935. I do not see how that case which was a 
ca^ of actual receipt of money from outside 
British India helps the Commissioner in the 
present case. In the same way ( 1935 ) 4 i. t. r. 
309,*® which was also relied upon by Mr. Setal- 
vad, does not help the Commissioner’s conten¬ 
tion. In that case the assessee who carried on 
business at K. in Burma entered into an agree¬ 
ment with one S who carried on business at 
Penang for the purchase of a house site be¬ 
longing to S. in British India. On 3rd April 
1929, a sum of Rs, 50,000 was paid to S at 
Penang by the assessee K firm towards the 
price and the assesses was debited with this 
amount on that day. The sale deed was exe- 
cuted on 3rd May. The only question which 
was ventured to be agitated was whether the 
amount should be considered as received on 
8rd April or on 8th May. This was a case 
of tangible assets in the shape of a house in 
British India being purchased and paid for by 
money which was outside British India. The 
actual payment of cash was outside British 
India but the house site in British India changed 
ownership as a result of that payment. It is 
therefore clear that the amount must be con¬ 
sidered as received in British India. 

On the other hand our High Court in 40 
Bom. Xj. R. 980=1. L. R. (1938) Bom. 809,** has 
decided that receipt of the amount is a mate- 
rial factor to be considered, and the fact that 
it is shown as income in the books in British 
India and action taken by the assessee on the 
footing of that income does not amount to 
re ceipt of the amount in British I ndia. In that 

■ 59 Mad. 263 : 

164 I. C. 1022: (1935) 4 I.T.R. 809 (S.B.), Chidam. 

baram Chettiac v. Commissioner of Income-tax 
Madras. ' 

11. (’38) 25 A. I. R. 1938 Bom. 490: I. L. R. (1938) 
Bom. 803: 178 I.C. 814: 40 Bom. L. R, 980, Com- 
misaioner of Income-tax, Bombay v. New India As- 
surance Co.. Ltd. 


Bombay 2 G:i 

case the assessee company which had invest¬ 
ments in England and United States of Ame¬ 
rica showed in its balance sheet two items 
which the company had earned by way of 
interest and dividends on the investments so 
made. They brought these two amounts to 
their account in British India, and in making 
up the account of the total profits included 
these two items and arrived at a total. On the 
felting of that total the company declared a 
dividend. It was argued that as the amount 
was brought into the balance sheet and as on the 
footing of that money being so included in the 
profits the company had declared a dividend, 
the comjmny should lie considered as having 
brought this money into British India. The 
contention was negatived by the Court. In the 
coarse of his judgment Beaumont C. J. ob¬ 
served as follows (p. 987): 

“If, for example, it were shewn that a sum repre¬ 
senting income received abroad had been exchanged, 
by appropriate book entries, for an asset in India, 
and had been applied as income in India, I should 

say that the foreign income bod then been received 
m India.” 

I have noticed this sentence in particular be¬ 
cause it brings out clearly what is intended 
to be conveyed by the word “received” in the 
section. It does not amount to merely “les- 
sening of liability in British India” as conten¬ 
ded by the Commissioner. It means “receipt 
in British India of the amount, or by appro- 
priate book entries, of an asset, which can be! 
pointed out as resulting from the receipt." In' 
my opinion therefore 58 cal. 999,® cited above 
is not distinguishable. All the Madras cas&s 
cited on behalf of the Commissioner have 
either the fact of the amount being paid by a 
hundi in British India or tangible assets re¬ 
ceived in British India. Following the general 
principle adopted by this Court that in the 
interpretation of an AU-India statute, as far 
as possible, considered opinion of another High 
Court should be followed unless the Court 
cannot conscientiously accept that view, the 
answer to the question must be in the nega¬ 
tive. In my opinion, the Calcutta case was 
rightly decided and it correctly brings out 
the true interpretation of S.4 (2), Income-tax 
Act, before its amendment in 1939 . We an- 
swer the second question as settled by us, in 
the negative. 

The (iJomraissioner’s reference to the remit- 
tance in cash of two sums on 29th November 
and 5th February is not relevant to decide this 
question: The first remittance was on 29 th 
November while the payment was on 27th 
December. There is nothing to indicate or 
connect the dates or figures of the remittances. 
The second remittance of 5 th February was 
over two months later and in no event can 
be considered as having anything to do with 
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the payment made at Indore. In my opinion, 
therefore, these facts have no bearing on the 
question whether the sum of Rs. 89,000 was 
remitted in British India to the assessees’ firm 
in Bombay. The first question is based on the 
assumption that the amount was remitted in 
British India. In view of our finding on the 
second question, it is not necessary to go into 
that question and therefore we do not propose 
10 answer it. Having heard the parties on the 
i]uestion of costs we order that the Commis. 
sioner should pay three-fourths of the costs of 
this reference throughout. The costs of the 
hearing and of the application, which were 
reserved by the judgment delivered on 2 lst 
September 1942, are made costs in the re¬ 
ference. 

Chagla J. — I agree. In order to attract 
the application of sub-s. (2) of S. 4 before it 
was amended in 1939 two conditions have got 
to be satisfied : (1) that income, profits or gains 
accruing or arising out of British India must 
be to a person resident in British India, and 
(2) they must be received in or brought into 
British India. Now with regard to the first 
question of residence the Commissioner has 
found that the assessees were during the rele¬ 
vant year resident in British India. That is a 
finding of fact and the question is whether 
that finding could be justified on evidence 
placed before him. In the case before us 
assessees are not individuals but a firm, and 
it has been laid down that in the case of a 
firm the residence is where the central manage- 
ment and control of the firm abide. To use 
the language of Lord Loreburn the firm cannot 
as in the case of an individual eat or sleep 
but it does keep a house and does business, 
and the question is whether in this case the 
firm kept a house and did business in Bombay 
and whether the central control and manage¬ 
ment of the firm abided in Bombay. The 
Commissioner has rightly relied on the certi¬ 
ficate of registration which states that the 
principal place of business of the assesses firm 
is Bombay. Now it has been laid down both 
in 1925 A. C. 495* and 1929 A. C. 1“ that the 
registration of a company by itself is not 
decisive of its residence, though in both the 
cases the learned law Lords have pointed out 
that registration is a material fact which the 
Court would take into consideration in deter¬ 
mining the question of residence. The certi- 
ficate on which the Commissioner has relied 
is not merely a certificate of registration of 
the firm. If it had merely shown that the 
firm was registered in Bombay probably much 
importance need not have been attached to it. 
But it contains an important representation 
by the assessees and that is that the principal 
place of business of the assessees was in Bom- 
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bay. To my mind it is impossible to contend 
that if the principal place of business of the 
assessees was in Bombay the central manage¬ 
ment and control of that firm did not abide 
in Bombay or that that firm did not keep 
house and do business in Bombay. Even 
assuming that business was carried on at 
Indore and control was exercised from there, 
still, as the authorities clearly show, just as in 
the case of an individual, there might be a 
dual residence of a firm. 

On the second question, the decision depends 
upon whether the payment by the Indore shop 
of Es. 89,000 at Indore to the two creditors of 
the assessee firm amounts in law to the receipt 
by the assessee firm in Bombay of the profits 
of the Indore shop. Mr. Setalvad for the Com¬ 
missioner has conceded that in this case there 
has not been an actual receipt of profits of 
the Indore firm into British India nor have 
actual profits been brought into British India, 
but what Mr. Setalvad contends is that in this 
case there has been a constructive remittance 
and under S. 4 (2) it is not necessary that 
there should be an actual receipt and even a 
constructive receipt would be sufiBcient. To 
my mind on a plain reading of that sub-sec- 
tion that contention is not tenable. It is true 
that as the sub-section is worded, it is not 
necessary that the income, profits or gains 
need be received or brought into British India 
in specie. They may be brought into British 
India either in cash or in the shape of assets 
which are realisable. There is not a single 
case cited before us which goes to show that 
the Court has ever held that although no 
profits were received in British India in 
specie or in the form of tangible assets, on the 
theory of constructive remittance the assessee 
was made liable. The principle of the two 
cases relied upon by the assessees, 58 cal. 999^ 
and (1940) 8 I. T. R. 297,® is clear, namely, as 
the profits were never received in British 
India the assessee was not liable. If one turn¬ 
ed to the cases relied on by the Commissioner, 
one would find in (1935) 3 I.T.R. 346^ the debt 
was discharged by payment of a hundi which 
must be consider^ a realisable asset, because 
a hundi is negotiable, and can be cashed in 
British India. In (1936) 5 J. T. R. 534® we had 
a case of a decree which was assigned and 
jewellery which was given to the assessee. The 
learned Judges in that case specifically stated 
that these were realisable assets received in 
British India. Similarly in (1935) 4 I.TJl. 309*® 
the asset there received by the assessee was a 
house site which was also a realisable asset. 

Mr. Setalvad very strongly relied on (1935) 

3 I. T. R. 346^ referred to above, but to my 
mind the distinguishing feature between that 
case and 58 Cal. 999® is that in the former case ^ 
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the hundi wag given to a debtor in discharge 

M ^ A° MadhavL 

Offg. C. J. has relied on that distingui. 
shing feature m arriving at the decision. He 
em^izes the fact that the debt remained 
an Indian debt and it was discharged by the 
issue of a hundi in India. As I have pointed 
out, the hundi is a negotiable instrument and 
It be stated with considerable force that 
that asset was paid to the debtor in British 
India and to that extent profits from the 
^rei^ firm were received in British India. 
But the case of our own High Court to which 
learned Chief Justice has referred is a very 
strong case which completely answers the 
arguments advanced by Mr. Setalvad. In 
that c^. 40 Bom. L. R. 980.^1 interest ac- 
cn^g to the assesses on investments outside 
British India was shown in the balance sheet 
and in declaring the dividend that interest 
WM taken into consideration. In short the 
interest which was lying outside British India 
was made avaUable for the payment of divi. 
dends to the shareholders in British India. 
The whole of Mr. Setalvad’s argument is that 
in ttos case the Indore shop made available to 
the Bombay shop assets or funds for the pay. 
ment of debts due to the creditor of the Bom¬ 
bay shop. If that argument is a good one, it 
applies equally to the facts of the case I have 
just referred to, because not only the interest 
was shown in the balance sheet as a part of 
the ^ts of the company, but as I have 
pomted out in declaring the dividend that in. 
terest was taken into consideration. I, there¬ 
fore, agree with the learned Chief Justice that 
the question raised by the Commissioner and 
as amended by us should be answered as sug- 
gested by the learned Chief Justice. 

Answer accordingly. 
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Divatia, Lokur and Weston JJ. 

Government of Bombay 

V. 


Dashrath Bamnivas — Accused, 

^OWD Side Appeal No. 3 of 1944. Decided on 5th 
DeoemW 1944, against decision of Sen J., in Ses- 
eions Case No. 28, First Criminal Sessions of 1943. 

sii? Sj**?*"*^ C- (1898). Ss. 298, 299_Conies. 
^ S?ru T admissibility is to be 

fte vrS?" ® purpose 

Its voluntariness is to be decided by jury — 

Sreclfon* * consider voluntariness is mis- 

In a Scions trial the Judge has to bold on the evi. 
dence that a confession of the accused is voluntary in 
order to admit it in evidence. After it is so admitted 
It is for the jury to decide whether it is true. In as-’ 
certeining its truth, a number of facts have got to 
he taken into consideration, e. g., whether it is oor- 


robora^ by other reliable evidence, whether ,t is 
probable and also whether it is a free 

and voluntary statement. Thus the voluntary chT 

Stv of admis- 

siDUity of the confession and the iurv Alcn ..-.ot, «« 

it. It IS possible that the Judge may admit it in evi 
denoe after holding that it was volunC airthe 
jury may think it was not volnntarnr^ade ^d 

the jury thought so or not cannot be known because 

caMot tell the jury that it was no part of their dutv 
to wnsider whether the confession was made volun- 
At fh not. That would amount to a misdirection 
iwM bme the Judge cannot ask the jury to 

fh^n the confession was voinotar^and 

then to decide whether it was true. The jury has 

volitional character of the 

itslrath'^n^ primarily to determine 

Us truth and as a part of it to consider whether it 

the jury to detach these two 
aspects and dwide whether it was true if and after 

voluntary amounts to 
a misdirection, because a confession may be involun- 

whether the confession was voluntary or not the 
jury are assigned the function of the Judge There 

2 I C. 517 (Bom.) and (’29) 16 A.I.R. 1929 Cal. 726 

[P 267 C 1, 2; P 268 C 1] 

(b) Criminal P. C. (1898), S. 298-Misdirection. 

The remarks made by the Judge about the desira- 
bihty of complying with the directions in the High 
Court Circular by the Coroner amounts to a mis- 
direction. ggg ^ i] 

(c) Criminal P. C. (1898), S. 423 _ Powers of 
High Court when verdict is set aside, explained. 

Although the High Court has the power to decide 

an app^l on facts after setting aside the verdict, it 

IS not d^irable to do so because on account of the 
mi^irwtion the jury had no opportunity to appre- 
ciate the evidence m its true perspective. In such a 
caM the accused should not ordinarily be deprived 
of his valuable right to be tried again by a new jury. 

[P 268 C 2] 

(d) Criminal P. C. (1898), S. 164_Bombay High 
Court Criminal Circulars _ Coroner need not 
comply with them. 

The Coroner while taking down the statement of 

the accused need not comply with all the fonnaUties 
laid down by the High Court Circular with regard to 
w^essiODS ^rd^ by Magistrates under S. 164 : 

(26) 13 A.I.R. 1926 Bom. 151, JRe/. [P 268 C 1] 

C. K. Daphtary and B. D. Boovariwalla — 

for the Crown. 

J, OordJuindcs — for Accused. 

Divatia J. — This is an appeal by the 
Government of the Province of Bombay 
against an order of acquittal and discharge 
pa^ed by Sen J. in a Sessions trial agreeing 
with the majority verdict of not guUty by the 
jury. The charge against the accused wag that 
he committed the murder of a police consta- 
Die, Yeshwant Bhikaji, on 5 th February 1943 
at about 10 p. m., by stabbing him with a 
knife on Lakshmi Napoo Road at Matunga 
in Bombay. The prosecution mlied upon the 
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evidence of two alleged eye-witnesses, one 
person having seen the accused running away 
with a knife in bis hand soon after the offence 
was alleged to have been committed, the ac¬ 
cused having washed his blood-stained hands 
on the same night in the room of witness 
Ambikabai and having concealed the knife in 
the comiK)und of the Cntchi Visha Hallsitua- 
ted in Laxmi Narayan Lane which the accu¬ 
sed was alleged to have entered after commit¬ 
ting the offence. The prosecution also relied 
upon a statement of an incriminating nature 
made by the accused before the Coroner on 
19th March 1913, when he held inquest pro¬ 
ceedings over the body of the deceased. The 
defence was that the accused had not com¬ 
mitted the alleged offence, that the eye-wit¬ 
nesses were on inimical terms with him and 
were telling a false story as they were mem- 
bers of a gambling den and a ganja club 
which were carried on in the hut of one 
Mulji, that Ambikabai was induced by the 
j-jolice to make an incriminating statement 
against the accused under a promise that her 
husband, who was in police custody, would be 
released if she made the statement, that he 
had not concealed any knife in the compound 
of the Cutchi Visha Hall, that the accused 
was taken before the Chief Presidency Magis- 
trate on 27th and 28th February 1943, but he 
had not made any statement before the learn- 
(id Magistrate, and that the accused «’as 
Imrassed and tortured by the Criminal In\^s. 
tigation Department Police to make the 
alleged incriminating statement l)efore the 
Coroner. 

In his charge to the jury the learned Judge 
dwelt upon the alleged confession made by 
the accused before the Coroner, and it is im- 
])ortant to consider that question first because 
Mr. Daphtary on behalf of the prosecution 
principally relies upon what the learned Judge 
told the jury on that j)art of the case in ask¬ 
ing us to hold that there was a misdirection. 
The Coroner was examined in the lower Court 
and he said that when the suspect was before 
him no police officer had suggested to him 
that he would make any statement, but the 
accused volunteered to make it and the accu¬ 
sed further said that he wished his statement 
to be recorded os the statements of witnesses 
had been recorded, and after taking care to 
see that there were no ix)licem6n in his room 
including those in mufti, he asked the suspect 
to make any statement that he wished to 
make, but after warning him that any state- 
ment that he would make might be used 
against him at the trial. The accused insisted, 
however, that the Coroner should take down 
bis statement Thereupon, the statement was 
taken down and the Coroner has recorded 


the questions and answers. At the end of the 
statement the Coroner added a certificate 
that the suspect had made the above state¬ 
ment voluntarily after the Court was cleared 
of all police constables and police-officers. 
After the evidence of the Coroner was over, 
the learned counsel for the accused objected 
to the alleged confession going in on the ground 
that the accused was in police custody for a 
long time, and there was possibility of the 
policemen remaining inside the Court in mufti, 
and making signs to the accused from outside. 
The learned Judge, however, held that it did 
not appear to him that the statement of the 
accused was caused by any inducement, threat 
or promise sufficient to give the accused 
ground for supposing that by making it he 
would gain any advantage or avoid any evil, 
and being of that opinion he admitted the 
statement in evidence. In his charge to the 
jury the learned Judge began by observing 
that he had in admitting that statement taken 
the view that it was a voluntary statement, 
but that was only for the purpose of admitt¬ 
ing it in evidence, and then he proceeded to 
tell the jury that ultimately the question whe- 
ther it was voluntary or true was a question 
for them to decide. At the end of the charge 
he again made the following remarks : 

“In other words, you will have to consider the 
probabilities in the case and to see whether this can 
be regarded as a voluntary statement. If you think 
that this was a voluntary statement, then the next 
point you will have to consider is whether this is a 
true statement ; and for that purpose you will have 
to see what amount of corroboration there is to this 

As regards the nature of the statement, the 
learned Judge also told the jury that although 
the Coroner was not strictly speaking bound 
to comply with all the formalities which this 
Court has laid down for Magistrates while 
recording confessions under S. 164, Criminal 
P. C., he ought to have observed those 
formalities because it is expressly enacted in 
s. 19, Coroners Act that for the purposes of 
s. 26, Evidence Act a Coroner shall be deemed 
to be a Magistrate. With this observation the 
learned Judge left it to the jury to decide 
whether in their opinion the confession was 
made voluntarily. There is one additional 
circumstance connected with this point and 
that is this: The Sub-Inspector of Police had 
stated in his deposition that the accused 
wanted to make a certain statement and he 
was taken before the Chief Presidency Magis¬ 
trate on two consecutive days, i. e. on 27 th 
and 28 th February 1943, the Magistrate asked 
him to leave the Court on both the days, and 
the accused sat there for five hours on each 
day, but no statement was recorded by the 
Chief Presidency Magistrate. On this evi- 
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deiicd the learned Judge told the jury os 
follows: 

“In this oonnexioQ it will be import&nt to remem¬ 
ber that on two previous oooasione the accused was 
taken before the Chief Presidenoj Magistrate and 
he had refused to make any statement though on 
one occasion he had stayed in the said Magistrate's 
Gonrt for about five hours.’* 

It is urged by the learned counsel for the 
prosecution that there is no evidence to show 
that the accused had refused to make any 
statement before the Chief Presidency Magis. 
trate, and that the remarks of the learned 
Judge must have led the jury to believe that the 
accused refused to make a statement because 
the police asked him to make a false statement 
which he was not going to do. For all these 
reasons, it is urged that there have been mis¬ 
directions to the jury on these points, with 
the result that the mind of the jury must 
have been to a certain extent influenced by 
the view that the confession was involuntary 
and was not properly recorded. In consider¬ 
ing this argument, it is first necessary to 
examine what are the respective functions of 
the Judge and the jury in determining the 
voluntary and true nature of a confession. 
Under 8. 298, Criminal P. C., the Judge has 
to decide whether a confession is admissible in 
evidence and under s. 299 the jury has to 
decide whether it is true. Under s. 24, Evi¬ 
dence Act a confession is irrelevant if it ap¬ 
pears to the Court to have been caused by any 
inducement, threat or promise proceeding from 
a person in authority. Therefore, where it is 
proved that it has been so caused, it becomes 
irrelevant and therefore inadmissible in evi- 
dence. It is for this reason that the Judge has 
to hold on the evidence that it is voluntary 
in order to admit it in evidence. After it is 
so admitted, it is for the jury to decide whe¬ 
ther it is true. In Mcertaining its truths a 
number of facts have got to be taken into 
consideration, e.g., whether it is corroborated 
by other reliable evidence, whether it is natu- 
ral and probable and also whether it is a free 
and voluntary statement. This last factor is an 
ingredient in ascertaining the truth of the con¬ 
fession because, although an involuntary con- 
feasion may be true as when, under a promise 
of pardon, the accused makes a confession which 
may be corroborated by other reliable evi- 
dence, still the fact that a confession has been 
taken from the accused by inducement, threat 
or promise may make it likely that it was 
not true, especially when there is insufficient 
evidence to corroborate it. To that extent the 
jury has to consider, among other things, whe- 
ther it is voluntary and they may hold that 
it is not voluntary even though it has been 
admitted in evidence. Thus the voluntary 
character of a confession is a mixed question 


of law and fact, p is to be decided by tbcj 
Judge for the admissibility of the confession 
and the jury also may consider it in deter¬ 
mining the weight to be attached to it. It is 
possible that the Judge may admit it in evi¬ 
dence after holding that it was voluntary and 
the jury may think it was not voluntarily 
made and therefore attach little or no weight 
to it. Whether the jury thought so or not 
cannot be known because no reasons are to be 
given for the verdict. The Judge cannot tell 
the jury that it was no part of their duty to 
consider whether the confession was made 
voluntarily or not. That would amount to a 
misdirection as held in 63 cal. 833.^ At the 
same time, the Judge cannot ask the jury to 
decide whether the confession was voluntary 
and then to decide whether it was true. The 
jury has not to consider only the volitional 
character of the confession as detached from 
its credibility as the Judge has to do, but it 
has primarily to determine its truth and as a 
part of it to consider whether it was volun¬ 
tary, To ask the jury to detach these two 
aspects and decide whether it was true if and 
after they are satisfied that it was voluntary 
amounts to a misdirection, because a confes¬ 
sion may be involuntary and still true. That 
is exactly what has taken place in this ease 
when the jury were told that if they thought 
that the confession was a voluntary statement, 
then the next point was whether it was a tree 
statement. This, in my opinion, is contrary 
to law as well as authorities. The observations 
of Heaten J., in 11 Bom. L.R. 332^ are pertinent 
on the point before us. He says (pp. 884-35) : 

“If it Is objected to, then it is for the Judge to 
decide whether it should be admitted in evidence or 
not. He ought not in any circumstances to throw on 
the jury the duty of saying whether the confessions 
are voluntarily made or not. It may be that the jury 
in considering all the circumstances of a case will 
take the question of the voluntariness of a confession 
into their consideration and it may influence their 
decision. But it is not for the Judge in his charge to 
the jury to ask them todecide whether the confessions 
are voluntarily made or not. All he has to do, so far 
as I can understand, is to tell the jury that in the 
exercise of the duty imposed on him ho has allowed 
the confession to go in os evidence and it is for them 
to determine how much weight is to be attached to 
it, and to decide whether it is true or not,” 

In 57 Cal. 649^ it was held that where the 
Judge left it to the jury to determine whether 
the confession was or was not voluntarily 
made, he is guilty of a serious error of law. 

In my opinion, in asking the jury to decide 
first whether the confession was voluntary or 

not, the jury were assigned the function of 

»_ — - 

1. ('36) 63 Cal. 833 (F.B.), Badan Ali v. Emperor. 

2. (’09) 11 Bom. L. R. 332 : 2 I.C. 517, Emperor v. 
Kesari Dayal. 

3. (’29) 16 A.I.R. 1929 Cal. 726 : 57.Cal. 649 : 125 
I. C. 730, Khiro Mandal v. Emperor. 
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the Judge. There was, therefore, a misdirec¬ 
tion to the jury on this point. 

Moreover, there are two other circumstan¬ 
ces in this case which bear upon this question. 
The learned Judge told the jury that although 
it may not be strictly speaking necessary for 
the Coroner to comply with all the formalities 
laid down by the High Court Circular with 
regard to confessions recorded by Magistrates 
under s. 1G4, Criminal P. C., it was very 
desirable that the Coroner ought to have com¬ 
plied with those formalities, and he asked the 
jury to consider the circumstance of the Coro- 
ner not having done so in ascertaining the 
voluntary as well as true character of the 
confession. Now, the formalities prescribed in 
the High Court Circular relate to a confes¬ 
sional statement recorded under S. 164, Cri¬ 
minal P. C. It has been held by our Court in 
|28 Bom. L. R. Ill* that S. 164, Criminal P, C., 
does not apply to investigations made by the 
police in the city of Bombay. It is true that 
in s. 19, Coroners Act, it is stated that for 
the purposes of s. 26, Evidence Act a Coro¬ 
ner shall be deemed to be a Magistrate. But 
that is for the purpose of enabling the Coroner 
to record a statement of a confessional 
nature made before him by a suspect in 
inquest proceedings, because under S. 26, 
Evidence Act all confessions by persons in 
police custody must be made in the imme¬ 
diate presence of a Magistrate. It does not 
mean that because a Coroner is a Magis¬ 
trate for the purposes of section 26, he has 
got to comply with the formalities for recor¬ 
ding confessions under section 164, Criminal 
P. C. Whether, it is desirable that all officers 
recording confessions should observe similar 
formalities and precautions and that therefore 
the Coroner should also comply with all the 
directions given in the High Court Circular 
apart from the requirements of S. 19 (2), 
Coroners Act, may be worth considering, but 
according to the law as it stands at present, 
it cannot be said that the Coroner ought to 
have done what he was in law not bound to 
do. It is not improbable that the remarks 
made by the learned Judge about the desir- 
ability of complying with the directions in 
the High Court Circular by the Coroner led 
the jury to think that the confession was not 
properly recorded and therefore not volun¬ 
tary. That also amounts to a misdirection. 

Then there is the additional circumstance 
about the accused’s alleged refusal to make a 
statement before the Chief Presidency Magis¬ 
trate. There is nothing to show on the evidence 
as to why the statement of the accused was 

4. ('26) IS A. I. B. 1926 Bom. 151 : 50 Bom. Ill : 

28 Bom. L. B. Ill: 93 I. C. 690, Emperor ▼. Bam- 

nath Mahabir. 


not recorded by the Chief Presidency Magis¬ 
trate on the two days when he was taken to his 
Court. It may be that the learned Magistrate 
had no time to record it or that he was of 
the opinion that he had no power to do so. 
But, in any case, there was no evidence to 
show that the accused had refused to make 
any statement before the learned Magistrate. 
When the learned Judge told the jury that 
the accused had refused to make a statement, 
it might have led them to infer that the police 
pressed the accused for two days to make 
a confession but the accused did not desire to 
do so. In my opinion, this also amounts to a 
misdirection. 

It seems to me that on these directions by 
the learned Judge, the jury thought that the 
confession was not voluntary and that it was, 
therefore, not necessary to consider whether it 
was true. It is also likely that the view that 
the confession was not voluntary might have 
influenced their appreciation of the evidence 
of the prosecution witnesses. That seems to 
me to be sufficient reason for setting aside the 
verdict of the jury and the order of acquittal 
based thereon. Although this Court has the 
power to decide this appeal on facts after 
setting aside the verdict, it is not, in my 
opinion, desirable to do so because on account 
of the misdirection the jury had no opportu¬ 
nity to appreciate the evidence in its true 
perspective. It seems to me that in such a 
case the accused should not ordinarily be 
deprived of his valuable right to be tried 
again by a new jury. As a result, the order 
acquitting and discharging the accused is set 
aside and it is directed that he should be 
tried before another jury. The accused is be¬ 
fore us and he will remain in custody till his 
trial before another jury. We direct that as 
far as possible the accused should be tried 
in the current Sessions. 

Lokar J. — I agree. The accused was 
tried for the murder of a police constable by 
stabbing him in the back with a knife in the 
darkness of the night. The constable was a 
stranger to him and there was no ill feeling 
between them. The evidence disclosed no 
motive for such a dastardly crime, but in the 
statement which the accused made before the 
Coroner at the inquest, he made a confession 
and disclosed the reason why he stabbed the 
constable. The learned Judge held that con¬ 
fession to be voluntary and admitted it in 
evidence, but in his charge to the jury, after 
pointing out certain circumstances tending to 
throw doubt on the voluntary nature of the 
confession, be observed : 

“I have in admitting that statement taken the 
view that it is a volantary statement, but that ^ 
only for the purpose of admitting the statement into 
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evidence. It will be your business to see whether it 
statement and fop that purpose it may be 
necessary for you also to see whether it is a volun. 

ultimately the question 
whether It was voluntary or true will be a question 

to consider the 

^obahihti^ m the case and to see whether this can 

l» re^rfed as a voluntary statement. If you think 

that this was a voluntary statement, then the next 

point you will have to consider is whether this is a 
true statement.. 

Mr. Daphtary urges on behalf of the Crown 
that this is a misdirection which has affected 
the verdict of the jury. Under S. 24 , Evidence 
Act, an accused person’s confession, which is 
not voluntary, is irrelevant in criminal pro¬ 
ceedings. In a trial by jury, s. 298, Criminal 

C., requires the Judge to decide all ques- 
tions as to the admissibility of evidence, and 
hence when a confession is tendered in evi- 
den^, he must decide whether it was volun- 
tarily made and leave it to the jury to decide 
whether it is true. Both these are questions 
of fwt, which it is the province of the jury to 
decide. But the question that initially arises 
IS the admissibility of the confession in evi¬ 
dence, and s. 298. sub-s. (i) (c), Criminal P. C., 
lap on the Judge the duty of deciding upon 
all mattem of fact which it may be necessary 
to prove in order to enable evidence of parti¬ 
cular matter to be given. In other words, to 
dete^ne the admissibility of the confession, 
the Judge has to decide whether it is volun. 
tary. But this does not preclude the jury 
from taking a different view when consi¬ 
dering whether the confession is true. A 
confession that is voluntary is not neces- 
sarily true, nor is a confession that is 
not voluntary necessarily untrue. Yet the 
tw questions have a bearing on each 
other. Hence though the Judge may decide 
the qu^tion of voluntariness in its bearing on 
admissibility, it is open to the jury to consi¬ 
der the question of voluntariness in its bear¬ 
ing on the truth of that confession. It would 
be a misdirection on the part of the Judge to 
teU the jury that he has already held that 
the confession is voluntary, and it is no con¬ 
cern of theirs to consider whether it is volun¬ 
tary or not. As observed in A. i. r. 1935 
Oal. 808,® to charge the jury that they must 
apept the question of the voluntariness of 
the co^ession as concluded, and to ask them 
. on that basis whether the confession 

IS tpe or not and what value should be at- 
aohM to it is a serious misdirection, inas. 
much as it pthdraws from the jury an issue 
of fact that has an important bearing on the 
question of the truth of the confession. This 
does not mean that if the jury find the con- 


fession to be not voluntary, they can leave it 
out of consideration and not see whether it is 
true or not. Mr. Gordhandas for the accused 
contends that the Judge may hold the confes- 
Sion to be voluntary before he has all the evi 
dence before him and admit it. and therefore 
the jury may subsequently come to a different 
condition after hearing all the evidence. But 
though the Judge may have admitted the 
confession, if from subsequent evidence it 
transpires that it is defective according to 
law or is proved to be not voluntary, Tt is 
open to the Judge to withdraw the confession 
from the jury. But if the Judge does not do 
so and it remains on record as evidence, the 
jpy cannot ignore it. It is quite conceivable 
that the Judge and the jury may differ on the 
question of the voluntary nature of the con¬ 
fession. Suppose the accused alleged that he 
had made the confession as the Police Sub- 
Inspector promised to obtain pardon for him 
if he told the whole truth. If the Judge 
believed that allegation, then the confession 
would be inadmissible in evidence under s 24 
Evidence Act. But if the Judge finds that no' 
pch promise had been held out to the accused 
he would admit the confession in evidence. 
Yet it is open to the jury to take into consi- 
deration the allegation of the accused for the 
purpose of finding out the truth of the confes- 
^on. Assuming that the jury hold that the 
Police Sub-Inspector did induce the accused 
to make the confession by a promise of pardon, 
and that the confession is, on that account, 
not voluntary, yet they are bound to consider 
whether it is true or not. An accused person 
may, on a promise of pardon, tell the whole 
truth incriminating himself. In that case the 
jury may hold that the confession is not 
voluntary, and yet it is true. In such a case 
their finding that it is not voluntary does not 
debar them from acting upon the confession 
mnce the Judge has admitted it in evidence. 
From this point of view it would be wrong for 
the Judge to ask the jury to decide first 
whether the confession is voluntary, and then 
to proceed to consider its truth only if they 
found it to he voluntary. This is exactly what 
the learned Judge directed the jury to do 
when he said_‘*If you think that this was 
a voluntary statement, then the next point 
you will have to consider is whether this is a 
true statement.” The proper direction to the 
jury would be to teU them that in the exercise 
of the duty imposed upon him he has found 
the confession to be voluntary and allowed it 
to go m as evidence, that it is for them to 
determine whether it is true or not and what 
weight is to be attached to it. and that for 
the purpose of doing so they are at liberty to 
consider how far the confession is voluntary 
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Such a direction is quite in consonance with 
the ruling in ii Bom. L. R. 332.^ 

The learned Judge further pointed out to 
the jury two circumstances bearing on the 
question of the voluntariness of the confession, 
viz., that the Coroner, when recording the 
confession, did not observe all the formalitie.s 
laid down in S. 1G4, Criminal P. C., and the 
High Court Criminal Circulars, and that the 
accused was tw’ice produced before the Chief 
Presidency Magistrate for confession but he 
refused to make a confession. The Coroner did 
not record the statement of the accused as a 
confession under S. IGi, Criminal P. C., but as 
a statement made by the accused of his own 
accord, after giving him the warning required 
by s. 19 (2), Coroners Act. Under s. 19 (3) a 
Coroner is to be regarded as a Magistrate 
when recording such a statement only for the 
purposes of s. 26, Evidence Act, so that the 
confession made by the accused when he was 
in custody may not be inadmissible on the 
ground that it was not made before a Magis- 
trate. But that does not mean that as soon as 
the accused insists upon making a statement, 
the Coroner becomes a Magistrate and proceeds 
to record his confession under S. 164, Criminal 
P. C. It is no doubt desirable that the High 
Court Criminal Circular, which prescribes the 
formalities to be observed when recording a 
confession under S. 164, Criminal P. 0., should 
bo extended also to confessions recorded by 
the Coroner. But as the circular now stands 
the Coroner is not requir^ to observe those 
formalities, and in this case he has observed 
such formalities as he was bound to do under 
s. 19 ( 2 ), Coroners Act. The second circum- 
stance pointed out to the jury is the refusal 
of the accused to make a confession before 
the Chief Presidency Magistrate. In this con- 
nexion the learned Judge observed : 

*Tt will be important to remember that on two 
previous ocoasioDS the accused was taken before the 
Chief Presidency Magistrate and he had refused to 
make any statement though on one occasion he hod 
stayed in the said Magistrate’s Court for about five 
hours.” 

This is not borne out by the evidence. All 
that is on record is that as the accused wanted 
to make a certain statement, the Police Sub- 
Inspector took him to the Chief Presidency 
Magistrate on two consecutive days and sat 
there for five hours on each day, but no 
statement of the accused was recorded by the 
Chief Presidency Magistrate. This does not 
mean that the accused was not prepared to 
make a statement or that be refused to state 
anything before the Chief Presidency Magis- 
tiate. It is quite possible that the Chief Presi- 
denoy Magistrate was too busy to attend to 
the accused, and at last when he was free on 
the second day, he found that the accused 


had been brought for a confession, but he had 
no power to record it under S. 164, Criminal 
P. C., as held by Fawcett J. in 28 Bom. L. R. 
ill'‘ at p. 114. Hence it was inaccurate to tell 
the jury that the accused refused to make a 
statement before the Chief Presidency Magis- 
trate. That must have considerably influenced 
the jury in deciding w’hether the subsequent 
confession before the Coroner was voluntary 
or not. These serious misdirections in the 
charge to the jury have materially affected 
their verdict and occasioned a failure of jus¬ 
tice. The verdict and the acquittal of the 
accused must, therefore, be set aside, and I 
agree with the order for retrial pissed by my 
learned brother. 

Weston J. — I agree. I have only a few 
words to add. On first impression it appeared 
to me that the learned Judge was perfectly 
justified in drawing the inference he did and 
in directing the jury to draw the same infer- 
ence, namely that when prior to the proceed¬ 
ings before the Coroner the accused had been 
taken on two consecutive days to the Chief 
Presidency Magistrate for the purpose of hav¬ 
ing his confession recorded and no confession 
was recorded, then the accused should be pre¬ 
sumed at that time to have refused to make 
a confessional statement. But it has been 
ix}inted out that in 26 Bom. L. B. 111^ at p. 114 
it was suggested that, notwithstanding the 
amendment in the year 1928 of s. 164, Crimi¬ 
nal P. C. to include Presidency Magistrates 
among Magistrates authorised to record con¬ 
fessional statements under that section, the 
power of the Presidency Magistrates under 
that section must be confined to cases where 
the investigation pending is not an investiga- 
tion being carried out by the Bombay City 
Police. Whether this somewhat surprising 
result was intended by the Legislature or is 
required by the wording of S. 164 read with 
s. 26, Evidence Act, it is not necessary to 
consider. It does appear that the fact that no 
confessional statement was recorded by the 
Chief Presidency Magistrate, although the 
accused was sent to him for the purpose of 
such statement being recorded, may be ex¬ 
plained on grounds other than the then reluct¬ 
ance of the accused to make such a statement. 
There can be no doubt, I think, that the in¬ 
ference which the learned Judge drew influ¬ 
enced him considerably in his view of the 
value of the confessional statement made later 
before the Coroner, and I think equally that 
it must be presumed to have influenced the 
jury. I also agree that unless and until this 
Court has issued directions similar to those 
issued for the instruction of Magistrates record¬ 
ing confessions under S. 164, Criminal P. C., the 
omission by the Coroner to comply with what 
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are asually called the formalities of the existiog 
High Court Circular is not of itself a factor 
to be taken into account when considering a 
confessional statement made to the Coroner. 
Both the voluntary nature and the truth of 
the confession must be judged in the light of 
the questions asked by and the answers given 
to the Coroner, of his fulfilment of the require¬ 
ments of S. 19, Coroners Act, and of the evi- 
dence, if any, given by the Coroner. I agree, 
therefore, that the confessional statement 
made to the Coroner, which is one of the main 
pieces of evidence in this case, cannot be said 
to have been placed properly before the jury 
for their appreciation. I agree that we should 
allow this appeal, and I agree with the order 
proposed. 

Order accordingly, 

A. I. R. (32) 1945 Bombay 271 

Stone C. J. and Kania J. 

Bhimji Naik — Assessees 

V. 

Commissioner of Income-tax, Bombay. 

Income-tax Reference No. 6 of 1944, Decided on 
29tb September 1944. 

(a) Income-tax Act (1922). S. 4A (b) — Deed 
held created relationship of partners and not 
that of employer and employee (Per Stone C. J.). 

R cairied^on business as a general merchant in 
South Africa. By a deed of 1937 iJ admitted his 
three managers as partners in his business. The 
managers were not to be disclosed as partners so far 
as the public was concerned and were to be held out 
as managers of the business and were to the extent 
required to be given power of attorney by R. The 
assets and liabilities of the business were taken over 
by the new firm and R became the creditor of the 
firm for the amount. In the profits and losses of the 
business R retained an eight annas share whilst the 
others were the owners of the balance. R was given 
the right to dismiss any of the partners described as 
managers for misconduct and R was to be the sole 
judge of whether misconduct was established. R was 
to retain full control of the business and the mana- 
gers were to carry out all instructions given to them 
from time to time by R : 

Held that the deed though it gave R wider powers 
than were nsually found in a partnership deed as 
being conferred on a senior partner, nevertheless 
created the relationship of partners and not that of 
employer and employees, profits and losses being 
borne by all in the proportion stated. [P 272 C 2] 

(b) Income-tax Act (1922), S. 4A (b)_Forelgn 
nrm—One of partners residing in British India 

being treated as resident firm under 
S. 4A (b) actual control and management of firm 
by partner in British India Is necessary. 

J.", ^ foreign firm, one of the partners of 

which IS residing in British India, may be liable to 
be taxed as a resident firm under S. 4A (b) not only 
the control but also the management of Us affairs 
should actually be in the hands of the partner resid¬ 
ing in British India. The fact that the partner 
residing in British India has the power to control 
and manage the affairs of the firm under the part¬ 
nership deed is not enough because what 8. 4A (b) 


contemplates is not the do jure control and mnnQi-e- 

control and management : 
1906 A. C. 455; 1896 A. C. 31 and (1913) 6 Tax 
Cas. 163, Ref. [P 274 C 2; P 275 C IJ 

(c) Income-tax Act (1922)-Interpretation of- 
Reference to English cases on English Income- 
tax statutes not in pari materia if permissible 
(Per Stone C. J.). 

In construing the Indian Income-tax Act by refer¬ 
ence to English Income-tax statutes which contain 
totally different words and in which the whole 
scheme and framework is very different there is 
grave risk of introducing irrelevancy which destroys 
the whole basis of comparison : (’32) 19 A.I.R. 1932 
P. C. 138, Rel on. rp 273 c I] 

(d) Interpretation of statutes — Taxation sta- 
tutes—Subject is entitled to benefit of doubt 
(Per Stone C. J.). 

The subject is always entitled to the benefit of the 
doubt in construing taxation statutes. (P 273 C 2] 

(e) Partnership—Partner and agent—Distinc¬ 
tion (Per A’unia J.), 

Persons conducting busine.es on behalf of the 
owner in different places are doing so by virtue of 
the authority given to them by the owner. As be- 
tween the owner and the agents, the extent of the 
authority is controlled and limited by their indi¬ 
vidual agreement and which authority, (apart from 
cases where interest is created by the agreements in 
the agents), is liable to be terminated at the will of 
the principal. In the case of a partnership, while 
^ch partner is the agent of the firm in respect of 
its business be occupies a dual capacity. He is an 
owner himself, and to the extent he is acting for 
his partners he is their agent. His authority is not 
liable to be terminated at the will of another indU 
vidual, because he is also the owner. [P 275 C 3, 2J 

(f) Income-tax Act (1922), Ss. 4A (b) and 66 — 
Whether assessee is resident within Ss. 4A (b) 
is question of fact—Duty of Tribunal in making 
reference under S. 66 (Per Kania J.). 

The question whether an assessee is resident 
within the meaning of S. 4A (b) is a question of fact 
depending on findings of fact. Therefore it is the 
duly of the Tribunal in making a reference to the 
High Court under S. 66 to state all the facts they 
consider proved or admitted and thereafter to state 
what conclusion they have deduced. On that the 
question would arise whether in point of law the 
facts proved or admitted provide evidence to support 
the Tribunal’s conclusions: (1941) 10 I. T. R. (Suo ) 

27 (P.C.), Rel. on. [P 276 Cl] 

Sir Jamsliedji Kanga — for Assessees. 

if. C. Setalvad —- for the Commissioner. 

Stone C. J. — This is a reference under 
S. 66, Income-tax Act, 1922. The assessee is a 
firm, and we are concerned with the assess- 
ment year 1939-40 and with the accounting 
year 1938-39. The firm carries on business in 
South Africa as General Merchants, and its 
history is as follows. Before 1912, Rao Baha¬ 
dur B. R. Naik carried on this business on 
his own account. He returned to Bombay in 
that year, leaving his business in the hands 
of three managers. On 2Cth May 1937, a docu¬ 
ment was executed, which is said to be a 
partnership deed. Since the year 1937 Rao 
Bahadur Naik has not returned to South 
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Africa. Bearing in mind that the business is 
conducted in South Africa, and that Rao 
Bahadur Naik has resided continuously in 
Bombay since 1937, it is necessary to examine 
the document of partnership somewhat care¬ 
fully before the problem which arises can be 
dealt with. First of all, there is a recital, 
which says : 

■'Whereas the said B. R. Naik has for many years 
past carried on business of a General Merchant in 
Salisbury and elsewhere in South Rhodesia, and 
whereas he has agreed to admit the managers as 
partners in his said business upon the terms and 
conditions hereinafter set forth.” 

Then cl. (l) is the operative clause, which 
says that Rao Bahadur Naik hereby admits, 
as from 22nd May 1937, the managers as 
partners in his General Merchant’s business. 
Clause (2), which is a somewhat unusual 
clause, provides: 

“The managers shall not be disclosed as partners 
in the said business, and as far as the public is con¬ 
cerned they shall be held out as managers of the 
said business.” 

Then cl. (3) provides that the partnership 
shall take over the said business as a going 
concern including stock-in-trade, furniture 
and the assets therein described, and that 
clause also provides for a capital account 
and other matters. Clause (4) provides that 
the profits of the business shall belong as to 
50 per cent, thereof to Rao Bahadur Naik 
and as to the remaining 50 per cent, thereof 
to the managers in equal shares, and that the 
losses, if any, shall be borne by the parties in 
like proportion. Clause (5) provides for a basic 
salary for the managers, and it also provides 
that they are to draw nothing els© other than 
their salary and their share in profits. Clause 
(6) is with regard to the occupation by the 
managers of certain premises. Clause (7) is as 
regards the partnership business paying rent, 
for the premises on which it is carried on, to 
Bao Bahadur Naik. Clauses (8), (9) and (lO) 
provide for other matters regarding premises, 
insurance premiums and rates and taxes. 

Clause (11) is as follows : 

"The said B. R. Naik shall have the right to 
dismiss from the partnership any manager for mis¬ 
conduct whom he would be entitled to summarily 
dismiss for misconduct if he were such manager’s 
employer and the decision of the said B. B. Naik in 
that behalf shall be final andiconolusive.” 

Clause (12) provides that the managers shall 
devote their whole time and attention to the 
business and shall not carry on or he interested 
in any other business directly or indirectly. 
Clause (13) provides that the partners shall not 
draw their shares of profits during the first 
three years, and provides for the credit of their 
shares of profits to their respective capital ac- 

counts. Clause (14), which is of importance, is: 

“The said B. R. Naik retains fall control of the 
business and the managers shall carry out all 


instructions given to them from time to time by the 
said B. R. Naik." 

Then it contains a power that B. R. Naik can 
in effect put an end to the partnership, if the 
business is carried on unprofitably or in a 
speculative manner. By cl. (17) the partnership, 
unless terminated at an earlier date, shall 
continue for five years, and may thereafter be 
continued by mutual consent. Clause (18) pro- 
vides for B. R. Naik granting to the managers 
or any of them jointly or severally a power 
of attorney such as he may consider nece^ary 
to enable them to carry on the business. 
This deed, though it gives Rao Bahadur 
B. B. Naik wider powers than are usually 
found in a partnership deed as being conferred 
on a senior partner, nevertheless creates the 
relationship of partners, and not that of 
employer and employees : Profits and losses 
are to be borne by all in the proportion stated. 
Mr. Setalvad for the Commissioner has urged 
that the position is not materially different 
from that of a man owning a business and 
having employees. But that argument is 
destructive of the whole reference, which 
proceeds on the basis that we are dealing 
with a partnership firm, as indeed is the case 
when the partnership deed is considered. The 
point referred to us arises in this way ^ 
Section 4A. Income-tax Act sets out the cir¬ 
cumstances in which individuals, Hindu un¬ 
divided families, firms or other associations of 
persons, and companies are to be considered 
“resident” in British India for the purposes of 
the Act, such residence having a most material 
bearing on the incidence of taxation. The 
governing words of S. 4A are ; “For the 
purposes of this Act—.” The section is then 
divided up into three sub-sections or clauses. 
Clause (a) deals with the case of individuals. 
Clause (b), which is the one with which we 

are concerned, provides : 

“a Hindu undivided family, firm or other asso¬ 
ciation of persons is resident in British India unl^ 
the control and management of its affairs is situated 
wholly without British India." 

Clause (o) is the clause, which deals with 
companies. Do the words “the control and 
management of its affairs" in cl. (b) mean 
the de jure control and management, or the 
de facto control and management? For 
example, a man may be described as con¬ 
trolling a company, if he owns so many or 
its shares that he can at any time by exercising 
his rights pass any resolution he likes, and 
indeed alter the whole of its articles of asso¬ 
ciation; but he may in fact never exercise his 
voting rights at all. In the reference before 
us, if it is the legal right to control and 
manage the affairs of the firm, which is me 
only criterion, then, having regard to the 
partnership deed of 26th May 1937, it could 
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hardly be contended that Eao Bahadur Naik 
■who admittedly resides in British India, h^ 
not toe right to control and manage the affairs 

of toe Act toe firm would ho treated as resi. 
dent in British India. That is in efiect the 
view toen by the AppeUate Tribunal. In 
taking toat view the Tribunal has not found 

case could 

w dealt with on the other basis, namely, any 
finding as to where the control and manage 
ment of toe affairs of the firm is in fwt 
aetuaUy situated. This would depend on whe 
toer Bao Bahadur Naik actually exercised 
any control and management from British 
India. All that the Tribunal says about this 
in the statement of the case is as follows • 

The ass^e-firm of Messrs. Bhimji R Naik 

in ^ufh Afr^j *“ Salisbury 

B R ^ eiception of Rao Bahadur 

the busteis“l P'“e of 

Then in para. 3 of the statement the Tribunal 
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says 

“8 held that it 
was not proved that Rao Bahadur B, R. Naik had 

according to the partnership agrw- 
ment he was competent to exercise the control if ho 
M d^ed ; and, therefore, the assessment has been 
^htly made on the status of a resident firm ’• 

^ It observed that nothing is said about 
management”, though the words of cl. (b) of 

.control and management 

« its affairs-”, that is the firm’s affairs. 

We have been referred to a number of English 

ca^ on the English Income-tax Act, the 

relevant words there being: ‘whether the trade 

or busmen is carried on wholly or in part in 

the United Kingdom”. I must confess that I 

do not find these cases helpful. By construing 

another Act, which contains totally different 

words, and in which the whole scheme and 

.frame-work of the Act is very different with 

the Statute under consideration, there is grave 

risk of introducing irrelevancy, which destroys 

Uhe whole basis of comparison. Mr. Setalvad 

has referr^ us to a passage in the judgment 

of the Judicial Committee delivered by Sir 

Gwrp Lowndes in 6 1 . x. c. 178 .' The passage 

wfiich appears at p. leo, is as foUows: 

discard altogether 
*L_ ® which has been so painfully evolved in 

-boTtK“ Inooa.JLx StS 

the flo^ of S "hich High Court relied and 

it iSt? - w 

Jfureut^^ 

^38 ■■ 59 Cal 1343 - 
’<2: 6 I. T. 0.178 fP C 
^‘^““'ssionet of 

1946 B/85 & 3G 


sHF., 

thioh that the sltio^ o'nhr^robTeL^Ltjy 

vehn? looking at s. 4A as a 

whole and bearing m mind that it is providine 

a sort of statutory definition of ‘Widenoe’^ 

which renders individuals, Hindu undivided 

families, firms or other associations of perso'ns 

and companies liable to the incidence of taxa.’ 

tion, It must be construed as dealing with 

actual events : for it is fundamentally actual 

^idence which attracts the incidence of 

taxation on those who reside within a country. 

Unless, therefore, I find some words which 

impo^ taxation because there is power to 

exercise control and manage as opposed to the 

Mtual control and management, I should not 

be prepared to construe this section adversely 

to toe prospective tax-payers. The subject, as 

ithaa been said, is always entitled to the 

tonefit of the doubt in construing taxation 

compels Its interpretation as including the 
power or capacity to control and manage as 
well as toe actual control and management 
and the two are not mutually exclusive If 
power and capacity to control and manage 
was to be the test, then every firm would be 
hable to tax if any of its partneis was in 
British India, although he exercised no con. 
trol and management over the foreign busi¬ 
ness, since the partner is the agent of the firm 
for the purpo^ of the business of the firm: 
see 6. 18, Indian Partnership Act* 

In my opinion, the view of the Tribunal 
IS incorrect. No doubt, the existence of an 
overriding power of control and management 
13 a very relevant consideration; but who 
or what, in fact actually controls and manages' 
toe affairs of the firm is, in my 
ment, the relevant consideration. Only then 
can it be considered where such control and 
management is situated. The facts, stated as 
found by the Tribunal, are wholly insufficient 
to deal with toe reference on this basis The 
reference wiU have to go back, in my opinion, 
to the Tribunal to find the relevant facts. 

Kania J. —The question submitted by the 

Tribunal for the Court’s opinion is in these 
words : 

“Whether in the circumstances of the case nr^/i 

toe Is^ss'eeTm wlfrigtl^^^^ 

SHilfS s ? .“r.r 

The conclusion of residence thus rests on two 
factors ; (i) Whether in the circumstances,” 
and ( 2 ) on a true construction of the deed of 
l^rtnership I shaU deal with toe second factor 
of the question first. The relevant clauses of 
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the partnership deed are quoted in the judg- 
mentof the learned Chief Justice. The history 
of the firm, as found in the record, shows 
that Kao Bahadur Naik was the owner of the 
firm, and in 1937, by the partnership deed, 
he admitted the three persons, who were work- 
ing as his managers till then in Salisbury, 
Rhodesia, as partners. The principal facts to 
be borne in mind in connection with this 
partnership deed are that the assets and liabi¬ 
lities of the old firm, which was owned by 
Kao Bahadur Naik, were taken over by the 
new firm, and Kao Bahadur Naik became the 
creditor of the firm for the amount. The 
partnership assets thereafter became the pro- 
perty of the partners. In the profits and losses of 
the business Kao Bahadur Naik retained an 
eight annas share, whilst the others were the 
ownei-s of the balance. It is further provided in 
the partnership deed that, so far as the public 
were concern^, the three pei-sons admitted 
as partners in the firm were to continue to 
be held out as managers, and if necessary, 
and to the extent required Kao Bahadur Naik, 
under cl. 18, was to give them, jointly or 
severally, a power of attorney. Under cl. ll 
Kao Bahadur Naik had the right to dismiss 
from the partnership any of the other partners, 
who are described as managers, for miscon¬ 
duct, and Kao Bahadur Naik was the sole 
judge of whether misconduct was established. 
The opening words of clause 14 are material. 
They are : 

“The said B. R. Naik retains full control of the 
business and the managers shall carry out all instmc- 
tions given to them from time to time by the said 
B, R. Naik_ 

The question whether the assessee is resident 
within the meaning of S. 4A is a question of 
fact. As it is difficult to apply the test of 
physical residence to an association of persons 
or a firm, the test is held to be: “where the cen¬ 
tral control and management actually abides. 
In the present case, the question will have to 
be considered from two aspects, as in fact was 
considered by the Tribunal in its judgment. 
The one is the effect of the partnership deed. 
Having regard to the words used in S. 4A (b), 
the assessee-firm is resident in British India, 
unless the control and management of its 
affairs is situated wholly without British 
India. The Court has, therefore, to determine 
where the control and management of ite 
affairs is situated, and next, whether it is 
situated wholly without British India. I doubt, 
if the significance of the word “management 
in the clause was appreciated before the 
Tribunal. The discussion appears to have 
proceeded only on the word control . The 
important point for consideration in constru¬ 
ing this sub.section is : Whether the control 
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and management of the firm’s affairs is actu¬ 
ally to be situated in a particular place, or 
whether it is sufficient that a person, who has 
a right to control and manage its affairs, is 
residing in a particular place. In the judg- 
ment of the Tribunal, on a true construction 
of S.4A (b), if a partner, having the right to 
control, resides in British India, the firm is 
resident in British India, because the control 
and management of its affairs is not situated’ 
wholly without British India. Approaching 
the partnership agreement from that angle, 
the Tribunal held that, having regard to the 
words used in cK 14, as Rao Bahadur Naik 
who resided in India was in a position and 
had a right to control the business, the firm 
was not one the control and management of 
whose affairs was situated wholly outside 

British India. 

In my opinion, that is not the correct con¬ 
struction of the section. The Legislature has 
deliberately used in the present tense in des- 
cribing where the control and management 
should be in the relevant year. While the 
word “situated” involves an idea of some sort 
of permanency, it also involves an idea ot 
the present existence, that is, effective exist¬ 
ence of such control in the relevant year. It 
does not contemplate merely the right to con¬ 
trol and manage. In dealing with the con¬ 
struction of this clause, it must be remember^ 
that the object is to assess the whole firm. Tb& 
object is not to assess the individual income 
of the partner who is resident within British 
India. His case will be covered by s. 4A (a). 
If the argument urged on behalf of the Com¬ 
missioner is accepted, in respect of a partner¬ 
ship of 11 persons whose whole business le 
outside British India and whose ten partners 
are in England but one partner is m 
the income of the whole firm will be liable to 
Indian income-tax, unless under the 
ship agreement that one partner s right 
control and manage the firm’s affairs is com¬ 
pletely and for ever taken away. Every pa^ 
ner in law has a right to put forth his 
in the control and management of the busi¬ 
ness of the firm, and unless the right, ^der 
the partnership deed, is completely taK^ 
away the control and management cannot^ 
stated to be whoUy without British 
Therefore the mere fact that such 
lives in British India, according to the a^* 

ment of the Commissioner, would be suffici 

to assess the whole income of such “J®* 
my opinion, such a construction 
violation of international law and 
opposed to international comity. On 
struction the ten partners in the firm, w 
all living in England, whoM buane^ i3 
England, and who have nothing to do 
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the Indian taxing authorities, are liable to pay 
tax on their share of the firm’s income, simply 
because they have chosen to admit one partner 
m India with a share, however nominal, in the 
partnership. I emphasize again that the ques- 
tion IS not m respect of the income of the 
rodent partner in India, but the income of 
|the whole firm. In the circumstances therefore 
|the argument advanced on behalf of the Com. 
missioner should be rejected. I do not think 
the words used in the clause necessarily lead 
to such conclusion. As I have pointed out, in 
r^pect of a firm it is recognized that the test 
of residence is where the central control and 
management actually abides. That is clear 
from 1906 A. C. 455,^ 1896 A. C. 31^ and (1913) 

6 Tax. cas. 163* at p, i65. 

The teat is not where the control and 
raan^ement could be assumed by a partner 
by the exercise of power remaining in him 
under the partnership deed. In my opinion 
the section must be construed to ascertain 
where the actual control and management is 
situated and not merely where the right to 
manage can come into existence. The conten. 
tion of the Commissioner on the construction 
of toe partnership agreement is therefore re. 
lected. It was argued on behalf of the Com. 
missioner that it was not necessary for a 
partner of a firm to issue instructions from 
year to year or from day to day in order to 
show that he had the control and management 
of the affairs of the firm. It was urged that 
in the case of an individual owner, whose 
agents are running business in different places 
toe wntrol and management of the affairs of 
toe business is always situated in the owner. 

It WM argued that in the case of a partner, 
ship like the present, there was^ no difference, 
l am unable to accept this contention because 
of the fundamental distinction between the 
position of a partner and that of the owner of 
|a busmess Persons conducting business on 
tehalf of the owner in different places are 
doing so by virtue of the authority given to 
them by the owner. As between the owner and 
the agents, the extent of the authority is con. 
troUed and limited by their individual agree 
ment and which authority, (Apart from cases 
where interest is created by the agreements in 
toe agents), is liable to be terminated at the 

stop, whUe each partner is the agent of the 
fi m in res^t of its business, he occupies a 
dual capacity. He is an owner himself, and to 

Co. v. 
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the extent he IS acting for his partners he is 
their agent. His authority is not liable to be 
tormina^ at the will of another individual, 
because he is also the owner. Under the cir¬ 
cumstances, this analogy is not useful. 

That leaves the consideration of the first 

the ^ circumstances of 

T n j IS resident in British India? 

1 hnd this expression repeatedly used in the 
references made to this Court, but I must say 
that It is-not helpful in determining matters 
On looking at the judgment of the Tribunal, 
m the first instance, I fi,d the same expression 
u»d in para. 6 at the commencement. The 
iribunal has there stated as follows: 

tl... “re of the opinion 

fact not exercised any control, as ordinarily it should 
t« r^sonahly expected that some sort of eport “ 

On a perusal of the preceding paragraphs of the 
judgment, l am unable to find a single state- 

°° u conclusion could be 

based. Paragraph 1 recites the history. Para 

graph 2 summarizes the contentions urged on 

w^h*th°^ 3 deals 

with the partnership agreement. Paragraphs 4 

and 5 ^contain the effect of two decisions of 
Enghsh Courts. The result is that, while the 
Tribunal has made this statement in para. 6 
of Its judgment, there is no material on which 

paragraph 

part of the judgment. Turning to the state- 

ment of case, which is based on the jndgment. 

I do not find further materials usefully^added 

there In the statement of case the Tribunal 
has stated: 

“On the facts produced before us we held that if 
wa5 not proved that Rao Bahadur B R Naik Ld 
not been exercising any control.” ^ ^ 

Tins obviously refers to the judgment, and as 
I have pointed out, the judgment makes no 
reference to anytoing produced before the 
Tribunal at all. The result, therefore, is that 

tlfo foircnmstauces of 
tte case the Tribunal has not informed the 

Court what materials, if any, were put before 

itforamviDgatthatconclnsion.indepeudently 

of the partnership deed. On the record m 
printed, we find affidavits of the partners “ 

aud of merchants with whom 

wit^ ^ If; dealt 

with For the statement in the judgment that 

tome sort of report of the business must have 

^n retoiyed from time to time, there appears 

no foundation whatsoever in the judgmeS^r 

in the statement of case. 

^ the 

attention of the Tribunal to (1941) 10i.T.R.(sup.) 
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27.® Viscount Simon, Lord Chancellor, in 
delivering judgment pointed out the necessity 
for reciting facts in matters of this kind. It 
■was pointed out that the Commissioners had 
set out in a series of paragraphs lettered from 
(A) to (r) the facts which were proved or 
admitted before them. Having recited those 
in the judgment, the Commissioners then ex- 
pressed their conclusions, in para, 5 of the 
case, in the terms there quoted. It should be 
noted that they were also numbered seriatim 
as (i) (2) (3) . . . . The learned Lord Chancel¬ 
lor then ob9er\’ed as follows (p. 33): 

“The High Court can only discharge its proper 
function in dealing with a case stated if the con¬ 
tents of the case show with reasonable clearness 
what is the question of law, if any, which arises. 
In the present instance (and the practice is not un¬ 
common) the Commissioners, after carefully setting 
out exhaustively the facts proved or admitted, pro- 
ce^ in a subsequent paragraph to state their own 
conclusions as a finding of fact. Presumably, the 
Commissioners mean to say that they deduce from 
the facts which were proved or admitted the three 
conclusions stated in para. 5, and that they regard 
these conclusions as matters of fact. No doubt there 
are many cases in which CommisaionerB, having hod 
proved or admitted before them a series of facts, 
may deduce therefrom further conclusions which are 
themselves conclusions of pure fact. But in such 
cases the determination in point of law is that the 
facts proved or admitted provide evidence to support 
the Commissioners’ conclusions. I think it would 
tend to clearness, and be in closer cort^pondence 
with the intentions of section.if Commis¬ 

sioners in such a case as this would state that the 
question of law is whether the facts found or admit¬ 
ted can support their further conclusions of fact.” 

The question, whether the assessee-firm is a 
resident, depends on findings of fact. It is the 
duty of the Tribunal, therefore, to state all 
the facts they consider proved or admitted, 
and, thereafter, to state what conclusion they 
have deduced. On that the question as for¬ 
mulated in the judgment of the Lord Chancel¬ 
lor would arise. I have already pointed out 
that in the present case neither in the judg. 
ment nor in the statement of case, apart from 
the partnership deed, any facts are stated as 
proved or admitted, on which the conclusion 
of the assessee firm being a resident is founded. 
Under S. G6 (4) Income-tax Act, therefore, it 
is the duty of this Court to send back the 
matter to the Tribunal to complete the state¬ 
ment of facts and send it for the opinion of 
the Court. It was argued on behalf of the 
Commissioner that the statement of case con¬ 
tains the following : 

“On the facts produced before us we held it 
was not proved that Rao Bahadnr B. R. Naik had 
not been exercising any control.” 

That is a finding of fact by the Tribunal. 
On turning to the judgment and the statement 
of case, however, we are unable to find any 
facts on which th e conclusion is based; and m 

5. (1941) 10 I. T. R. (Sup.) 27, Bomford v. Osborne. 


the absence of any statement of facts we are 
unable to accept the one line in the judgment 
and in the statement of case as a finding of 
fact. It must be noted that when the appli¬ 
cation for a reference was sent to the Com¬ 
missioner, he did not protest and contend that 
the question sought to be submitted was a 
question of fact, and, therefore, no reference 
should be made. The records of the income- 
tax authorities show that such contention has 
been frequently raised, and very often upheld. 
The absence of such 'contention strongly sup- 
ports the view urged on behalf of the assessee 
that the argument before the Tribunal centred 
round the construction of the partnership agree¬ 
ment, and other matters were not gone into 
at all. On the record it is difiScult to say what 
was the exact course of events before the 
Tribunal, but we are not satisfied that the 
Tribunal had arrived at this conclusion as a 
fact. 

Under the circumstances, the reference is 
sent back to the Tribunal. In dealing with 
the matter, it is open to the Tribunal to con¬ 
sider the effect of the partnership agr^ment 
and the words used in it. It is a piece of 
evidence which they can use for arriving at 
their conclusion. The effect of the partnership 
agreement is a matter to be decided and con¬ 
sidered along with other evidence, because the 
true question to be decided is: what is the 
residence of this partnership firm ? 

Per Curiam. — Counsel for the assessee 
asked for an order for costs to be made at 
this stage. As the reference has not been dis¬ 
posed of, we are not inclined to make the 
order now. It is, however, clear that the as¬ 
sessee has succeeded in defeating the conten¬ 
tion urged on behalf of the Commissioner 
that, even if no control has been exercised by 
Rao Bahadur Naik in any particular ys®*”' 
the status of the firm is that of a resident 
firm, because he is competent to control the 
business under the partnership agreement. 
When the reference is brought again for hea^ 
ing, the question depending on the facts 
by the Tribunal will have to be determined. 
There is, however, no doubt that m resect of 
the costs, which are thrown away by this con¬ 
tention of the Commissioner, the Uommis- 
sioner will have to pay the same. In working 
out the question of costs ultimately, this 
pect of the reference will have to be home m 
mind. Costs reserved. 

Reference sent hack* 
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FULL BENCH 

Divatia. Lokur and Weston JJ. 

Government of Bombay 

V. 

Inchya Fernandez and another 
Besyondents. 

Crown Sido Appeal No. 6 of 1944, Decided on 
22Dd December 1944, against order of acquittal 
passed by Ghagla J., in Case No. 27, Fifth Criminal 
Sessions of 1944. 

(a) Criminal P. C. (1898), S. 411A — Verdict 
based on appreciation of oral evidence — Wit¬ 
nesses unanimously disbelieved — Appellate 
Court should not interfere. 

Although the power of interference given by 
S. 411A is very wide, it docs not necessarily follow 
that the High Court is bound to exercise it indiscrimi« 
nately in every case. Where a verdict is based mostly 
on appreciation of oral evidence, the appellate Court 
should be slow to interfere when the jury has unani* 
mously disbelieved the witnesses whose testimony is 
not beyond criticism: Criminal Appeal No. 7 of 1944, 
Ref. (P 278 Cl, 2] 

(b) Criminal P.C. (1898, as amended by Act 26 
of 1943), Ss. 411A and 307 — Sessions trial by 
High Court—Unanimous verdict—Judge grant¬ 
ing certificate of appeal — Appellate Court’s 
powers under S. 411A are those under S. 307. 

The general considerations on which the appellate 
Court has to act under S. 411A are practically the 
same as those under S. 307. Under S. 307 the High 
Court has power to go into facts in trials by jury in 
the mofussil and it is the settled practice to give due 
weight to the verdict of the jury and to limit its 
interference to cases where it appears to be mani> 
festly wrong or unreasonable. This practice should 
be followed with greater reason in the case of ver¬ 
dicts of juries in the High Court itself where the 
jurors are expected to be more intelligent and experi¬ 
enced in the ways of the world and have also the 
benefit of the summing up of the case by a Judge of 
the High Court. Simply because such extraordinary 
power has been given to the High Court for the first 
time (by Act 26 of 1943) it does not necessarily follow 
that the Legislature intended that it should be exer¬ 
cised in every case in disregard of the well recognised 
principles applying to all trials by jury. Since even 
after the amended law the jury remains the sole 
arbiter of facts of the trial and the Judge is still 
bound by the unanimous verdict of the jury, the ap¬ 
peal Court ought to give due weight to its verdict. 
No doubt where the presiding Judge gives a certifi¬ 
cate of appeal due regard must be given to his im¬ 
plied opinion that the verdict is wrong, but even 
then the test for interference remains the same as 
in a case under S. 307 where the Judge disagrees 
with the verdict and submits the case to the High 
Court for the ends of justice. The new powers with 
which the High Courts are invested are to be exer¬ 
cised with the doable object of preventing failure of 
justice in trials by jury and at the same time pre¬ 
venting such trials themselves from being reduced to 
a mockery : Case law discussed. [P 279 G 1; 

P 280 C 2; P 281 C 1] 
* (c) Criminal P. C. (1898), S. 411A — Leave or 
certificate should not be granted merely because 
different view of evidence is possible (Per 
Lokur J.) 

Under S. 411A leave or certificate should be grant, 
ed only when it is thought that had the verdict been 
given by a mofussil jury, it would have been a fit 
case for a successful reference to the High Court 


under S, 307 of the Code, and not merely because on 
the evidence it is possible to take a view diflercnt 
from that taken by the jury, [P 282 C 2] 

C. K. DaphUiry and J. C. Forbes — 

for Appellants, 

Y. B. Rege — for Respondents. 

Divatia J. —This is an api^eal by the Gov- 
erament of the Province of Bombay against 
the order of Ghagla J. acquitting the two ac¬ 
cused on the unanimous verdict of not guilty 
by the jury. The charge against the accused 
was that on 2Gth August 1943, they committed 
the murder of one Mohadeo Khotu and aided 
and abetted each other in the commission of 
the said offence. The prosecution relied on 
the evidence of one eye-witness Shankar and 
of three other persons to whom the deceased 
was alleged to have said that accused l had 
stabbed him. There was also the evidence of 
one Santan to whom, it was alleged, accused 
1 had confessed having stabbed the deceased 
on the night of the murder. The prosecution 
also relied on certain circumstances, viz., 
human blood stains having been found on the 
clothes of the two accused, the knife with 
which the crime was alleged to have been 
committed being found by the police on ac¬ 
count of a statement alleged to have been 
made by accused l, and a pair of shoes alleged 
to belong to accused 2 being found near the 
scene of offence on account of a statement ah 
leged to have been made by him to the police. 
The learned Judge in bis charge to the jury 
summed up the evidence and pointed out the 
important discrepancies in the depositions of 
witnesses. The jury returned a unanimous ver- 
diet of not guilty, and the learned Judge, being 
bound by that verdict, acquitted the two accu¬ 
sed. He, however, gave a certiffcate that it was a 
fit case for appeal on an application made by 
the Government. The appeal having been 
thereafter admitted, it now comes for final 
hearing. The prosecution does not allege that 
there has been misdirection or non-direction 
by the learned Judge in his charge. The point 
pressed is that the evidence led by the pro- 
SQputioi) paght to have been heliev^ by the 
jury and a verdict of guilty ought to have 
been returned thereon. 

Mr. Daphtary on behalf of the prosecution 
has urged that this Court is not only entitled 
hut it is hound to re-appreciate the evidence 
ignoring the unanimous verdict of the jury. 
As this is the first case under the new s. 411A, 
Criminal P. C., 1898, in which the Court is 
asked to re-appreciate the evidence when the 
jury has returned a unanimous verdict of not 
guilty, it is necessary to consider the principle 
on which the Court has to act in approaching 
the evidence. If such a case as this bad come 
by way of appeal from the mofussil, it is clear 
that this Court would have the power to hear 
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the appeal on a matter of law only under 
S. 418, sub-s. (l), Criminal P. C., and to re¬ 
verse the verdict under S. 423, sub-s. (2), only 
if there was misdirection in the charge or 
misunderstanding by the jury of the law laid 
down by the Judge. But strangely enough, 
the Indian Legislature has thought it fit re- 
cently to endow the High Courts with larger 
powers of interference with the verdicts of 
juries in their own Sessions trials than with 
the verdicts of juries in their subordinate 
Courts. The new s. 411A empowers the High 
Courts to hear appeals even against orders of 
acquittals on matters of fact as well as of 
law notwithstanding anything contained in 
S. 418 or S. 423 (2), Criminal P. C., or in the 
Letters Patent. What reasons led the Legis- 
lature to give such wider power over the 
verdicts of High Court juries than those 
of mofussil juries it is difficult to comprehend. 
But it is clear that wide powers of interfer¬ 
ence are given in the case of all orders rang¬ 
ing from orders of conviction based on divid¬ 
ed verdicts to those of acquittal based on 
lunanimous verdicts. But although the power 
of interference given is very wide, it does not, 
in ray opinion, necessarily follow that this 
Court is bound to exercise it indiscriminately 
in every case. Mr. Daphtary has urged that 
we have got to re-appreciate the evidence and 
set aside the order of acquittal if we believe 
the witnesses whom the jury has disbelieved 
and without taking into consideration the 
fact that the witnesses did not appear to the 
jury as reliable. In support of his contention 
he has relied on certain observations made by 
Chagla J. in Cri. App. No. 7 of 1944,^ to which 
my two learned brothers were parties. That 
was an appeal from an order of conviction 
made by Macklin J., agreeing with the majo¬ 
rity verdict of the jury. With regard to the 

effect of the new legislation Chagla J. observed: 

“The jury in the Bombay High Coart has been 
placed in a worse position than that of the jury in 
the mofassil. No sanctity is attached to their verdict; 
and speaking for myself, I feel that the trial by a 
jury in the High Court under the law as it exists to¬ 
day has been reduced to a mockery.” 

In discussing the power of this Court under 
the new section it was observed by the learned 
Judge: 

“If wc' are a Court of Appeal on facts, then we 
have to consider not whether the verdict of the jury 
was unreasonable or perverse or whether on the evi¬ 
dence led before the Court in out opinion the verdict 
was justified but we must approach the case as we 
would approach a conviction by a Magistrate when 
he gives an appealable sentence or in the case of a 
conviction by a Judge in the mofussil tried by 
assessors.” 

I am not sure whether the learned Judge 

Cri. Appeal No. 7 of 1944, decided on 10th Octo¬ 
ber 1944 by Chagla, Lokur and Weston JJ., Gan- 

pat Jivaji V. Emperor. 


in making those remarks intended to express 
a definite opinion that no weight at all should 
be attached by the Appeal Court to the ver¬ 
dict of the jury even though it be unanimous. 
He probably wanted to emphasise the wide 
nature of the power rather than to say that 
no limit should be placed for its exercise. Nor, 
in my opinion, was it necessary on the facts 
of that case and the view which the Court 
took on the evidence to lay down any general 
rule governing all cases. It was held that the 
circumstances proved by the only important 
witness in the case were not incompatible with 
the innocence of the accused and that therefore 
the case against the accused was not proved 
with that certainty which was necessary to 
justify a verdict of guilty. On that view it was 
held that the conviction could not be sustained. 
Where, however, a verdict is based mostly on 
appreciation of oral evidence as in the present 
case, the position would be different and the 
appellate Court should, in my opinion, be slow 
to interfere when the jury has unanimously 
disbelieved the witnesses whose testimony is 
not beyond criticism. As regards the analogy 
of an appeal against conviction by a Sessions 
Judge acting with assessors, we have a recent 
decision of their Lordships of the Privy Council 
in 611. A. 398,* where a distinction is drawn 
between the power possessed by the Court and 
the exercise of that power on well recognised 
principles. That was a case where the Sessions 
Judge acting with assessors acquitted the ac- 
cused and the High Court had reversed that 
decision and convicted them on appeal. Their 
Lordships referred to the diversity of opinion 
of the High Courts as to whether the High 
Court had power to reverse an order of ac¬ 
quittal on a matter of fact except in cases in 
which the Court had obstinately blundered and 
had in some way so conducted or misconducted 
itself as to produce a glaring miscarriage of 
justice. In setting at rest this difference of 
opinion their Lordships observed (p. 404) : 


“Sections 417, 418 and 423 of the Code give to 
the High Court full power to review at large the evi¬ 
dence upon which the order of acquittal was founded, 
and to reach the conclusion that upon that evidence 
the order of acquittal should be reversed. No limita¬ 
tion should placed upon that power, unless it be 
found expressly stated in the Code. But in exercising 
the power conferred by the Code and before reaching 
its conclusions upon fact, the High Court should and 
will always give proper weight and consideration to 
such matters as (1) the views of the trial Judge as 
to the credibility of the witnesses-; (2) the presump¬ 
tion of innocence in favour of the accused, a pre¬ 
sumption certainly not weakened by the fact that 
he has been acquitted at his trial; (3) the right of 
the accused to the benefit of any doubt; 
slowness of an appellate Court in disturbing a find- 


2. (’34) 21 A.I,R. 1934 P.C. 227 : 
I. A. 398 ; 151 I. C. 322 (P. C.), 


68 AU. 645 : 61 
Sheo Swamp v. 


Emperor. 


1946 Bombay Government v. Inchta Fernandez (FB) (Divatia JJ Bombay 279 


iog of fact arrived at by a Judge wbo had the 
advantage of seeing the witnesses.’* 

If that is the correct method of approach 
in an appeal against the order of a Sessions 
Judge acting with assessors, it should, in my 
opinion, he applied with greater reason to an 
appeal under s. 411A against an order of ac< 
quittal based on the verdict of the jury the 
members of which are constituted as Judges 
on the credibility of witnesses and whose find, 
ing of fact is given in the form of a verdict 
which if unanimous is still binding on the trial 
Judge. There are three other sections in the 
Criminal Procedure Code which give the High 
Court the power to go into facts even in a 
case tried by a jury, viz., S. 307, where a Judge 
disagreeing with the jury makes a reference to 
the High Court, S. 374 where there i&an order 
of sentence of death and the case comes up 
for confirmation to the High Court and s. 449 
which gives a right of appeal on fact as well 
as law in cases falling under chap. 33 of the 
Code. In my opinion, the provisions of s. 307 
afford a useful analogy to those of the new 
s. 411A. Section 307 empowers the Court to 
consider the entire evidence and to exercise 
any of the powers which it may exercise on 
an appeal under S. 423. Those powers include 
the power of reversal of the findings made by 
the trial Court on evidence. So also under 
s. 411A an appeal lies on a matter of fact as 
well as on a matter of law. Section 307 enables 
the Judge, who disagrees with the verdict of 
the jury, to submit the case if it is necessary 
for the ends of justice. Section 411A provides 
for a certificate of the trying Judge that it is 
a fit case for an appeal. It is true that the 
words ^‘after giving due weight to the opinions 
of the Sessions Judge and the jury’* in S. 307 
do not occur in s. 411A. But “the slowness 
of an appellate Court in disturbing a finding 
of fact arrived at by a Judge,*’ which is an 
important consideration and to which proper 
weight is to be attached as observed in Cl I. A. 
398^ necessarily implies that due weight must 
be given to the opinion of those who were 
judges of fact at the trial. In my opinion, 
therefore, the general considerations on which 
the appellate Court has to act under s. 411A 
are practically the same as those under s. 307. 
Our High Court has consistently held that it 
should interfere in a case under S. 307 only 
when the verdict of the jury is manifestly 
wrong or unreasonable. As early as 1875 in 
1 Bom. 10^ this Court laid down the principle 
on which it would interfere in such a reference 
under S. 263 of the then Code of Criminal 
Procedure corresponding to s. 307 of the pre¬ 
sent Code. Section 263, as quoted in the 
judgment, was as follows : 

3. (’76) 1 Bom. 10, Reg. v. Ehanderav Bajirav, 


“The High Court shall deal with tho case as sub- 
mitted as it would deal with an appeal, but it may 
acquit or convict the accused person on tho facts, as 
well as law, without reference to the particular 
charges as to which the Court of Session may havo 
disagreed with the verdict, and if it convict him, 
shall pass such sentence as might have been passed 
by the Court of Session.” 

It will appear that the powers under this 
section were somewhat wider than those under 
S. 307, and still, after pointing out the diffe¬ 
rence between the Indian and the English 
law, it was observed (p. 13): 

“Notwithstanding this difference, however, and 
the more onerous duties devolving in consequence 
on the High Courts in India, we still desire to be 
guided, as far as may be, by the analogies of the 
English law. It is a well-recognised principle that 
the Courts in England v^ill not set aside the verdict 
of a jury, unless it be perverse and patently wrong, 
or may have been induced by an error of the Judge. 
We adhere generally to this principle, notwithstand¬ 
ing our large discretionary powers, first, on the 
constitutional ground of taking as little as possible 
out of the hands to which it has been primarily 
assigned by the Legislature, and secondly, because 
any undue interference may tend to diminish the 
sense of responsibility which it is desirable that a 
jury should cherish.” 

I have quoted this passage particularly 
because it was contended before us that 
although s. 3, Criminal Appeal Act (1907) of 
England relating to appeals against the order 
of conviction has been reproduced verbatim 
in the new S. 411A, Criminal P. C., s. 4, 
English Act which restricts the power of 
interference to cases of unreasonable verdicts 
and miscarriage of justice has dot been incor¬ 
porated in our Code. It is urged that it is 
therefore a reasonable inference that the Legis¬ 
lature Intended that the power of the appeal 
Court under S. 411A was to be unfettered and 
was to be exercised irrespective of the nature 
of the jury’s verdict. In my opinion, no such 
inference can be drawn. The reason for not 
inserting the provisions of S. 4 , English Act, 
in our Code probably is that the settled prac- 
tice of our Courts to act on the principles laid 
down in 1 Bom. 10^ and a number of other 
cases was well known to the Legislature and 
it was, therefore, not considered necessary to 
borrow the provisions of that section. The 
same general principle as was laid down in 
1 Bom. 10® was applied in 10 Bom. 497^ and 
15 Bom. 452.® In 20 Bom, 215® it was observed 
by Jardine J. (p. 218): 

“Before approaching the merits I refer again to 
15 Bom. 452^ and to 10 Bom 497^ as showing the 
settled practice of this Court not to interfere with 
the verdict of a jury unless it is shown to be clearly 
and manifestly wrong. These are the words in 10 
Bom. 497,4 which Sargeant C. J., adopted in 15 

4. (’86) 10 Bom, 497, Queen-Empress v. Mania 

Dayal. 

5. (’91) 15 Bom. 452, Queen-Empress v. Dada Ana. 

6 . (’96) 20 Bom 215, Queen-Empress v. DevjL 

Govindji. 
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Bom. 452.6 I sat in both, and it is well known that 
in my opinion, in which Ranade J. has in sundry 
cases concurred, a verdict, whether correct or not, 
ought to be considered a proper and not a perverse 
verdict, if itis onewhich reasonable menmightfind.” 

Similarly, it was laid down in 26 Bom.L.R. 
61 o 7 84 Bom. L. R. 696® and 35 Bom. L. R. 
183,® that under S. 307 the High Court can 
interfere only when the verdict is manifestly 
wrong. The Calcutta High Court has adopted 
the same principle in 41 Cal. 621,^® 51 Cal. 
347,^^ 56 cal. 132^^ and A. I. R, 1938 Cal. 295.^® 

50 also the Madras High Court has held to 
the same effect in the Full Bench decision in 

51 Mad. 956.^* It is not necessary to multiply 
cases on this point, but I will refer to one 
recent Full Bench decision of the Nagpur 
High Court in a.i.r. 1940. Nag. 17^® In that case 
after a comparison of the Indian as well as the 
English law it was observed that the Court 
should not proceed to dispose of a criminal 
case contrary to the opinion of a jury unless 
in the opinion of the Court the conclusion on 
fact is clear and beyond any reasonable doubt. 
It was observed (p. 80 ): 

“If the Court is not absolutely certain that the 
jury’s opinion is wrong but is of opinion that it is 
wrong the proper course is to accept that opinion or 
possibly in certain circumstances to order a new 
trial. If the Court inclines to an opinion that the 
jury is wrong but has no decided opinion one way or 
the other the right course is to accept the jury's 
opinion.” 

Even in the case of a con&rmation of death 
sentence, whei 50 the High Court is not bound 
by the verdict of the jury, the Calcutta High 
Court has observed in 63 Cal. 929,^® that the 
Court must attach greatest possible weight to 
the verdict of the jury if it answers a reason¬ 
able test. As regards appeals under s. 449, 
which gives the Appellate Court the same 
power as s. 411A, it has been held by the 
Nagpur High Court in A. I. R. 1936 Nag, 103^^ 
that the power is to be exercised in accor- 

7. (*24) 11 A.I.R. 1924 Bom. 450: 83 I. C. 995 : 26 
Bom. L. R. 610, Emperor v. Walker. 

8 . (’32) 139 I. C. 272 : 34 Bom. L. R. 896, Emperor 
V. Bai Lali. 

9. (’33) 20 A. I. R. 1933 Bom. 144 : 143 I. C. 496 : 
35 Bom. L. B. 183, Emperor v. Dagadu. 

10. (’14) 1 A. I. R. 1914 Cal. 65 : 41 Cal. 621 ; 21 
I. C. 900, Emperor v. Swarnamoyee Biswas. 

11. (’24) 11 A. I. R. 1924 Cal. 321 : 51 Cal. 847: 81 
I. C. 246, Emperor v. Dhananjoy Roy. 

12. (’29) 16 A. I. R. 1929 Cal. 207 ; 56 Cal. 132 : 
116 I. C. 171, Emperor v. Nagar AH. 

13. (’38) 25 A. I. R. 1938 Cal. 296 : 174 I. C. 803, 
Emperor v. Nibharesh Mandal. 

U. (’28) 15 A.I.R. 1928 Mad. 1186 : 51 Mad. 956 : 
114 I. C. 350 (F.B,), In re Veerappa Goundan. 

15. (’40) 27 A. I. R. 1940 Nag. 17 : I. L. R. (1940) 
Nag. 394 : 186 I. C. 402 (F.B.), Dattatraya Sada- 
shiv y. Emperor. 

16. (’86) 23 A.I.R. 1936 Cal. 73 : 63 Cal. 929 : 161 
I. C. 74, Binayendra Chandra v. Emperor. 

17. (’86) 23 A.I.R. 1936 Nag. 103 : 31 N.L.B. Sup. 
315 : 162 I. C. 430, James Downall v. Emperor. 


dance with the well-recognized principles laid 
down in 611. A. 398^ and that the correct way 
of approaching the appeal is to assume that 
the findings of fact by the jury are correct 
and reasonable. I find that the view which I 
have taken here has also been taken only last 
week by Macklin and Sen JJ., while sum¬ 
marily dismissing Crown side criminal appeal 
in Crown Side Appeal No. 11 of 1944*® against 
an order of conviction in the Sessions trial in 
this Court. Macklin J. has held that the rule^ 
of practice that the High Court will never in¬ 
voke its wide powers under S. 507 for the pur¬ 
pose of reversing the verdict of a jury unless 
the verdict is not only wrong but manifestly 
unreasonable is equally binding on Courts 
acting under the new S. 411A. Sen J., says 
that there is no good ground for thinking that 
the Legislature intended, in enacting the new 
section, to ignore or minimise the importance 
attached to a trial by jury.in the High Court 


under the Code. 

A review of these authorities points clearly 
to the conclusion that even where the High 
Court has power to go into facts in trials by 
jury in the mofussil, it is the settled practice toj 
give due weight to the verdict of the jury and 
to limit its interference to cases where it ap¬ 
pears to be manifestly wrong or unreasonable. 
This practice should be followed with greater! 
reason in the case of verdicts of juries in the| 
High Court itself where the jurors are expect 
ed to be more intelligent and experience in 
the ways of the world and have also the bene¬ 
fit of the summing up of the case by a Judge 
of the High Court. Simply because such 
extraordinary power has been given to the 
High Court for the first time, it does not 
necessarily follow that the Legislature intend- 
ed that it should be exercised in every case in 
disregard of the well recognised principles 
applying to all trials by jury. 1 am unable to 
say that because no provision corresponding 
to S. 4, English Act, is reproduced in our Code, 
the Legislature wanted the High Courts to 
depart from the settled practice of respecting 
juries’ verdicts so long as they are not clearly 
unreasonable. Even after the amended law 
the jury remains the sole arbiter of facts of 
the trial and the Judge is still bound by the 
unanimous verdict of the jury. So long as 
that is so, the Appeal Court ought to give due 
weight to its verdict. Where the preaidingj 
Judge gives a certificate of appeal due regard 
must of course be given to his implied opinion 
that the verdict is wrong. But even then the 
teat for interference remains the same as in a 
case under S, 307 where the Judge disagrees 

18. Crown Side Appeal No. 11 ot 1944. 

4 th nMKmhfiF 1944. bv Macklin and Sen J 4 .,«ara. 


yan Batnsji v. King-Emperor. 


1943 Bombay Government V. INCHYA FEBNANDEg (FB) f£oA«r J.) Bombay 28 i 

Iwith the verdict and submits the case to the 


High Court for the ends of justice. The new 
powers with which the High Courts are in- 
vested are, in my opinion, to be exercised 
with the double object of preventing failure 
of justice in trials by jury and at the same 
time preventing such trials themselves from 
being reduced to a mockery. It is in accord¬ 
ance with these principles that the evidence 
in this case has to be approached. [His 
Lordship having considered the evidence, 
concluded; ] In my opinion, the unanimoxis 
verdict of not guilty by the jury on this evi¬ 
dence cannot be regarded as manifestly wrong 
or unreasonable, and this Court should not, 
therefore, set aside the order of acquittal. The 
appeal is dismissed. 

LokuF J. — I agree. This is an appeal by 
the Government of the Province of Bombay 
against the acquittal of the two accused per¬ 
sons who were tried by Chagla J., and a spe¬ 
cial jury at the fifth Criminal Sessions of 
1948, on an indictment charging them with 
murder and abetment thereof. The jury re- 
turned a unanimous veidict that the accused 
were not guilty. After acquitting the accused, 
the learned Judge, on the application of coun¬ 
sel for the Government of the Province of 
Bombay, granted a certificate under s. 411 A, 
Criminal P. C., that it was a fit case for appeal. 

With that certificate the Government of the 
Province of Bombay has filed this appeal under 
S. 411A which has been newly added to the 
Code of Criminal Procedure by India Act 
No. 26 of 1943. As this is the first appeal 
against an acquittal in the High Court Ses¬ 
sions, it is necessary to consider the scope of 
the appeal, the powers conferred on the appel¬ 
late Court by the newly added S. 411A, and 
the principles governing the exercise of those 
powers. Before Act 26 of 1943 was passed, there 
was no right of appeal against a conviction 
or an acquittal by a Judge and jury in a trial 
before the High Court, except on a certificate 
granted by the Advocate-General under cl. 26 , 
Letters Patent, that there was, in his opinion, 
an error in the decision of a point or points 
of law. But now s.41ia gives a right of 
appeal against both a conviction and an ac¬ 
quittal in a trial before a High Court. Sub. 

8 . (l) of S. 411A, which deals with the right to 
^peal against a conviction is modelled on s. 3 , 
English Criminal Appeal Act, 1907 , (7 Edw. 
VII, c. 28), and closely follows its language. The 
English Act, however, gives no right of appeal 
against an acquittal, whereas sub-s. (2) of 
S. 411A confers upon the Provincial Govern¬ 
ment the same right to appeal against an ac¬ 
quittal as sub-s. (l) confers upon an accused 
Iverson to appeal against his conviction, both 
on a matter of fact and on a matter of law. 


In India also S. 407, Criminal P. C. of I86i, 
prohibi^ an appeal from an acquittal even 
by a criminal Court in the mofussii and the 
right of such an appeal received statutory 
recognition for the first time in the Code of 
1879. Section 417 of the Code of 1898 expressly 
excluded from that right an acquittal by a High 
Court. But now sub-ss. (i) and (2) of s. 411a have 
placed the right of appeal from a conviction 
and from an acquittal in a trial in a High 
Court Sessions on the same footing. Another 
notable departure from the English law is the 
omission of the limitation on the powers of 
the appellate Court imposed by s.4, English 
Criminal Appeal Act, 1907. That section pro. 
vides that the Courts of criminal appeal shall 
allow the appeal only if they think that the 
verdict of the jury should be set aside on the 
ground that it is unreasonable or cannot be 
supported having regard to the evidence, or 
that the judgment of the Court should he set 
aside on the ground of a wrong decision of any 
question of law or that on any ground there 
was a miscarriage of justice. In India too a 
similar, nay, even a greater sanctity is attach¬ 
ed to a verdict of the mofussii jury. Under 
S. 418, Criminal P. C., an appeal lies on a 
matter of fact as well as a matter of law, but 
in the case of a trial by jury (except where a 
sentence of death is passed), an appeal lies on 
a matter of law only. Section 423 provides for 
the powers of the appellate Court in disposing 
of the appeal, and sub-s. (2) restricts those 
powers by prohibiting the Court from altering 
or reversing the verdict of a jury, unless it is 
of opinion that such verdict is erroneous owing 
to a misdirection by the Judge, or to a mis¬ 
understanding on the part of the jury of the 
law as laid down by him. But the newly add. 
ed S,4iiA purports to confer much wider 
powers on the appellate Court and provides 
in its first two sub-sectiona as follows ; 

"(1) Without prejudice to the provisions of S. 449 
any person convicted on a trial held by a High Court 
in the exercise of its original criminal jurisdiction 
may, notwithstanding anything contained in S. 418 
or S. 423, sub-s. (2), or in the Letters Patent of any 
High Court, appeal to the High Court— 

(a) against the conviction on any ground of appeal 
which involves a matter of law only; 

(b) with the leave of the appellate Court, or upon 
the certificate of the Judge who tried the case that 
it is a fit case for appeal, against the conviction on 
any ground of appeal which involves a matter of fact 
only, or a matter of mixed law and fact, or any 
other ground which appears to the appellate Court to 
be a sofficient ground of appeal; and 

(o) with the leave of the appellate Court, against 
the sentence passed unless the sentence is one fixed 
by law. 

(2) Notwithstanding anything contained in S.417, 
the Provincial Government may direct the Public Pro- 
seoutor to present an appeal to the High Court from 
any order of acquittal passed by the High Court in the 
exercise of its original criminal jurisdiction, and such 
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appeal mav, notwithstanding anything contained in 
S 418, or S. 423, sub-s. (2), or in the Letters Patent 
of any High Court, but subject to the restrictions 
imposed by cl. (b) and cl. (c) of sub-s. (1) of this sec¬ 
tion on an appeal against a conviction, lie on a mat¬ 
ter of fact as well as a matter of law.” 

Since sub-s. (2) of S. 423 is expressly declar¬ 
ed inapplicable to appeals under S.411A, it 
follows that once the leave of the appellate 
Court or the certihcate of the Judge who tried 
the case is obtained, the appellate Court has 
all the powers mentioned in sub-s. (l) of.S. 423, 
as if it was dealing with an appeal from the 
judgment of a Sessions Judge in a case tried 
with the aid of assessors. In a recent case, 
Cri. App. NO. 7 of 1944,' decided by a Bench 
of three Judges (of whom I was one) which was 
an appeal against a conviction in a High Court 
Sessions, Chagla J. pointed out that S.411A 
gave such wide powers to the api>ellate Court 
that no sanctity was'attached to the verdict of 
the jury and that the jury in the Bombay 
High Court was placed in a worse position 
than the jury in the mofussil. 

There is no doubt that such would be the 
extraordinary result on a strict interpretation 
of the words of S. 411A. But I do not think 
that such a result could have been intended 
by the Legislature. The reason why some such 
statutory limitation on the powers of the ap¬ 
pellate Court as that contained in S. 4, Eng¬ 
lish Criminal Appeal Act, 1907, was not add- 
ed to s. 411A is to be found in the well 
established practice of all the High Courts in 
India as well as the Judicial Committee of 
the Privy Council in regard to the exercise of 
the apparently unlimited powers conferred 
upon them. Thus, when a Sessions Judge dif¬ 
fers from the jury's verdict and refers the 
case to the High Court under S. 307, Criminal 
P. C., the powers of the High Court under 
sub-s. (3) of that section are as wide as the 
powers which it has in dealing with an appeal 
from the decision in a trial with the aid of 
assessors. Yet the High Court will not inter¬ 
fere unless satisfied that the verdict of the 
jury is perverse, that is to say, manifestly un¬ 
reasonable. As observed by Beaumont C. J. 
in 34 Bom. L. E. 896® the High Court will not 
interfere with the verdict of a jury merely 
because on a perusal of the evidence, the 
Judges think that they would have come to 
a different conclusion from that at which the 
jury arrived. It is well settled that where 
two views are possible on the evidence and 
the jury has taken one of such views, the 
High Court will not interfere with the verdict 
even though it may have itself preferred to 
take the other view. This salutary rule of 
practice must be held to extend also to ap- 
Deals under S. 411A, Criminal P. C. In 611. A. 


398 


the Privy Council, in dealing with an 


appeal against an acquittal, pointed out that 
although S 3 . 417, 418 and 423, Criminal P. C., 
give to the High Court full power to review 
at large the evidence upon which the order 
of acquittal was founded and to reach the 
conclusion that upon that evidence the order 
of acquittal should be revised, yet in exer¬ 
cising that power the High Court should and 
will act in accordance with rules and prin¬ 
ciples well-known and recognized in the ad¬ 
ministration of justice. These considerations 
equally apply to appeals under S. 411A, Cri¬ 
minal P. C., and they must not be lost sight 
of even at the stage of the granting of a cer¬ 
tificate or leave to appeal on facts. In other 
words, such leave or certificate should be 
granted only when it is thought that had the 
verdict been given by a mofussil jury, it 
would have been a fit case for a successful 
reference to the High Court under S. 807 of 
the Code, and not merely because on the evi-| 
dence it is possible to take a view different 

from that taken by the jury. 

These considerations apply with greater 
force to an appeal from an acquittal. Although 
S. 411A draws no distinction between an ap¬ 
peal from a conviction and an appeal from 
an acquittal, at least two additional re^ons 
for the disinclination of the appellate Court 
to interfere with the verdict of the jury m an 
appeal from an acquittal are pointed out by 
the Privy Council in 61 I. A. 398,2 namely, 
the presumption of innocence in favour of 
the accused, strengthened by the fact that he 
has been acquitted at his trial by the Judge 
and the jury, and the right of the accused to 
the benefit of any doubt about his guilt 
arising from that acquittal. In the present 
case as the jury were unanimous in their opi¬ 
nion, the learned Judge was, under S. 305 (1) 
of the Code, bound to give judgment in ac¬ 
cordance with that opinion. But since he'gave 
a certificate to appeal on facts under S. 411A (2), 
it may be assumed that he was reluctant to 
accept the verdict of the jury and had the 
trial been in the mofussil, he would have re¬ 
ferred the case to the High Court under 
S. 307. Hence, in hearing this appeal, we 
should apply the well-settled principles that 
govern the disposal of a reference under S. 307. 
One other point to be noted is that when hear¬ 
ing an appeal against the judgment of a Magis¬ 
trate or of a Sessions Judge aided by assessor, 
the appellate Court knows the reasons for the 
decision, and is able to see, after going through 
the evidence, how far those reasons are ^und 
and justify the decision arrived at. But, m ^ 
case of a judgment based on a verdic , , 

the jury nor the Judge gives any 
hence the appellate Court has to 
reasons that must have actuated the verdict. 
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and should not interfere with it unless that 
verdict is perverse or manifestly wrong or 
unreasonable or definitely contrary to evidence 
or unsupported by any evidence. The learned 
Judge's charge to the jury in this case is fair 
and full, and contains no misdirection or non. 
direction. It is fairly conceded by the learned 
counsel for the appellant that there is no point 
of law to be pressed in support of the appeal, 
and the only ground of attack on the unanim. 
ous verdict of the jury is that the evidence 
has not been properly appreciated. We have, 
therefore, to analyse the evidence, and see 
whether we should interfere with the verdict 
in view of the principles laid doNVTi above. 
(His Lordship then discussed the evidence and 
concluded:) Hence, their unanimous verdict 
that the accused are not guilty cannot be re¬ 
garded as either opposed to the evidence or 
manifestly wrong or unreasonable. I, there, 
fore, do not think that there is any reason to 
interfere with that verdict. I agree that the 
appeal must, therefore, be dismissed. 

Weston J. — I was a party to the first 
decision Cri. App. No. 7 of 1944^ in appeal under 
the amending Act (26 of 1943) introducing a 
right of appeal in criminal cases tried by a 
High Court exercising original jurisdiction, 
but decisions are authorities for their parti, 
cular facts. In Cri. App. No. 7 of 1944^ although 
leave had been granted at the time of admis- 
sion of the appeal to appeal on facts, the ulti. 
mate decision appeared to me to turn upon a 
point of non.direction amounting to misdirec¬ 
tion in respect of the evidence of the one wit¬ 
ness upon which the conviction depended. My 
own conclusion in that appeal would have 
been the same, if the appeal had been consi¬ 
dered as one on a point of law only. I under, 
stood the general observations made by the 
learned Judge, who delivered the judgment, 
to be an expression of his pei'sonal opinion, 
and at the time I had not thought it necessary 
to form, nor had I formed, an opinion on the 
general scope of appeals under the amended 
law. Since this first case, I have been party 
to the summary dismissal of one appeal with 
refusal of leave to appeal on facts, and to an 
order of retrial (a power not contained in the 
English Criminal Appeal Act) in a third 
appeal on grounds of misdirection. In the 
present appeal, we have a further set of cir. 
cumstances, for this is an appeal from an 
acquittal, where the verdict of the jury was 
unanimous, but the learned Judge has given a 
certificate for appeal on facts. It is because I 
find it assumed that I share responsibility for 
the general remarks made in Cri. App. no. 7 
of 1944^ that I am compelled to express myself 
more fully than otherwise I should have 
desired to do. 


Much emphasis then and now has been laid 
on the omission in the amending Act 26 of 
1943 of certain provisions ap|)earing in the 
English Criminal Appeal Act, 1907, 7 Edw. vii 
c. 23, by which it is provided that the Court 
of Criminal Appeal shall allow the appeal only 
if they think that the verdict of jury should 
be set aside on the ground that it is unreason, 
able or cannot be supported having regard to 
the evidence, or that the judgment of the 
Court before whom the appellant was convic- 
ted should be set aside on the ground of a 
wrong decision of any question of law or that 
on any ground there was a miscarriage of 
justice. It has been argued that, as un¬ 
doubtedly Act 26 of 1943 has been copied from 
the English Act, the presumption should be 
that no such limitations can be applied when 
considering appeals under S. 411 A. It is of 
course a mistake to think that the jury system 
in India is the same or nearly the same as 
that in England. It is in fact very different. 
The most obvious differences lie in the number 
of persons constituting juries and in the fact 
that in this country the unanimous verdict of 
the jurors is not essential to a decision. Also 
the jury system is not applied in India in the 
same manner to all Cour^. In trials before a 
High Court, the jury consists of nine persons. 
In trials before a Court of Session the number 
may be such uneven number, not being less 
than five or more than nine, as the Local 
Government may direct, and I believe I am 
right in saying that in the jury districts of this 
Presidency the directions of Government in 
this respect are not identical. In a Sessions 
Court the Judge shall give judgment in accord 
with the.verdict of the jurors or of the majority 
of the jurors, if he does not think it necessary 
to express disagreement with the verdict. In 
the High Court the Judge is bound by a 
unanimous verdict of jurors, and shall give 
judgment in accord with the verdict of a 
majority of jurors when he is in positive agree¬ 
ment with that verdict, but here the majority 
of the jurors must number not less than six. 
If a Sessions Judge disagrees with a verdict of 
jurors or of a majority of the jurors and is 
clearly of opinion that it is necessary in the 
ends of justice to submit the case to the High 
Court, he submits the case under s. 307 of the 
Code; and, when dealing with the case so sub. 
mitted, the High Court may exercise any of 
the powers which it may exercise on appeal, 
and shall consider the entire evidence, and 
acquit or convict the accused after giving due 
weight to the opinion of the Sessions Judge and 
of the jurors. Again, when a Court of Session 
has passed a sentence of death, the case must 
be subnutted to the High Court, and the High 
Court then may confirm the sentence, or pass 
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any other sentence warranted by law, or may 
annul the conviction, and convict the accused 
of any offence of which the Sessions Court 
might have convicted him, or order a new trial, 
or may acquit the accused. An appeal lies 
from a conviction by the Sessions Court where 
the trial is by jury, except in petty cases, but 
on a matter of law only; but, when in such 
trial any person is sentenced to death, any 
other person convicted in the same trial with 
the person so sentenced may appeal on a matter 
of fact as well as on a matter of law. Under 
S. 449, Criminal P. C., an appeal lies on a matter 
of fact as well as on a matter of law in cases 
tried under ch. 33 of the Code with, in a Presi- 
dency town, the leave of the High Court, 
although the trial has been by jury. I myself 
was a Judge for some yearn of a Court, a statu¬ 
tory High Court for the purposes of Ch. 23, Cri¬ 
minal P. C., but where a right of appeal on a 
matter of law existed, and where a sentence 
of death required confirmation under S. 376. 

It might be suggested that the action of the 
Legislature in borrowing from the English 
Criminal Appeal Act and in adding yet others 
to existing provisions dealing with appeals 
and references in jury cases is of some signifi¬ 
cance to show that some new principle is 
intended to apply to appeals when the trial 
has been in a High Court. But no new prin- 
ciple is expressed in the new s. 411A. In 61 
I. A. 898* the Privy Council, after pointing 
out that in the Code no distinction is drawn 
as regards the powers of the High Court in 
dealing with an appeal between an appeal 
from an order of acquittal and an appeal from 

a conviction, observed (p. 404) : 

“But io exercising the power conferred by the Code 
and before reaching its conclusions upon fact, the 
High Court should and will always give proper weight 
and consideration to such matters as (l) the views of 
the trial Judge as to the credibility of the witnesses ; 
(2) the presumption of innocence in favour of the 
accused, a presumption certainly not weakened by 
the fact that he has been acquitted at his trial; (3) 
the right of the accused to the benefit of any doubt; 
and (4) the slowness of an appellate Court in 
disturbing a finding of fact arrived at by a Judge who 
had the advantage of seeing the witnesMS. To state 
this, however, is only to say that the High Court in 
iis conduct of the appeal should and will act in 
accordance with rules and principles'well-knownand 
recognized in the administration of justice.*' 

It is true that this was not a case of jury 
trial, but their Lordships’ observations are 
enough to shew the universal application of 
the principles stated. Sub-s. (3) of S. 807 of 
the Code expressly requires the High Court 
to ‘give due weight to the opinions of the 
Sessions Judge and the jury.’ This Court in 
a series of decisions has held that on a refer¬ 
ence under S. 807 the Court will not interfere 
with the verdict of a jury unless it is shown 
to be perverse, an expre^on which I under¬ 


stand to have the meaning of the words of 
S. 4, English Criminal Appeal Act, ‘unreason¬ 
able or cannot be supported having regard to 
the evidence.’ Earlier in 61 I. A. 398* their 
Lordships observed (p. 404) : 

“There is, in their opinion, no foundation for the 
view, apparently supported by the judgments of 
some Courts in India, that the High Court has no 
power or jurisdiction to reverse an order of a^oittal 
on a Loatter of fact, except in cases in which the 
lower Court has ‘obstinately blundered,’ or has 
'through incompetence, stupidity or perversity’ reach¬ 
ed such ‘distorted conclusions as to produce a 
positive miscarriage of justice,’ or has in some other 
way so conducted or misconducted itself as to pro¬ 
duce a glaring miscarriage of justice, or has been 
tricked by the defence so as to produce a similar 
result.’’ 


This paragraph shews that the principles 
later set out in the opinion of the Board are 
not to be pressed beyond their plain meaning,, 
and it may be that the Legislature had these 
principles in mind when it thought fit not to 
incorporate in S. 411A of the Code the material 
part of S. 4, English Criminal Appeal Act; 
for it may have desired to avoid imposing a 
rigid rule possibly going beyond those prin- 
ciples which would bind the discretion of the 
High Court in all cases. But however this 
may be^it is clear that the omission affords 
no support for the argument that the prin¬ 
ciples laid down in 611. A. 398* in the first 
extract set out above should not apply to ap- 
peals under S. 411A. I notice that the Nagpur 
High Court in a case under S. 449 of the 
Code held that the powers under this section, 
unrestricted as they are, must be exercised in 
accordance with these observations made by 
the Privy Council; A.I.R. 1936 Nag. 103,^^ 

I only desire further to refer briefly to 
differences which are suggested to have been 
created by the new amendment between ap¬ 
peals from a Court of Session and appeals 
from a High Court. There are differences, 
but, when examined, they are not very sub¬ 
stantial. The certificate given by a Judge 
under S. 411A is much the same in effect as a 
reference by a Sessions Judge under 8. 807, 
although when granting a certificate a Judge 
does not appear to be required to give reasons 
for so doing. It is true that, in the absence of 
a reference under S. 807, the High Court can¬ 
not grant leave in the manner provided in 
S. 411A. On the other hand, when there has 
been a sentence of death by a Sessions Court, 
the accused so sentenced and also a co-accus^ 
convicted in the same trial have an nnquali- 


i right to have the facta of the case exa- 
ned by the High Court. Under S. 4 UA a 
•tificate of the Judge or leave of the Ap^ 
urt is necessary in all cases, 

3 on facts. I do not know why these 

363 have been created, but I see no reason 
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to draw far-reaching inferences from them. 
[After discussing the evidence, his Lordship 
proceeded.} The jury saw the prosecution 
witnesses, and, on their demeanour, formed 
their opinion whether they could be relied 
upon. Giving due weight to the unanimous 
opinion of the jury, I am quite unable to hold 
thot they were wrong. The accused is entitled 
to the benefit of doubt, and, in my opinion, 
this appeal should be dismissed. 

R.K. Appeal dismissed. 

A. 1. R. (32) 1945 Bombay 285 

Stone C. J. and Kania J. 

Motor Union Insurayice Co., Ltd .—Assesses 

V. 

Commissioner of Income-tax, Bombay. 

Income-tax Bcf. No. 23 of 1943, Decided on 13th 
September 1944, made by Income-tax Appellate 
Tribunal. 

(a) Income-tax Act (1922), S. 31—Assessment 
by Income-tax Officer—No appeal lies to Assis¬ 
tant Appellate Commissioner. 

There is no provision for appeal to the Appellate 
Assistant Commissioner by the income-tax depart¬ 
ment against the assessment made by the Income- 
tax Officer. (P 290 C 1] 

(b) Appeal — Grounds which may be raised in 

— General principles indicated. 

It is elementary that if a party appeals, he is the 
party who comes before the Appellate Tribunal to 
redress a grievance alleged by him. If the other side 
has any grievance, he has a right to file a cross- 
appeal or cross-objections. But if no such thing is 
done, the other party, in law, is deemed to be satis¬ 
fied with the decision. He is, of course, entitled to 
support the judgment of the first officer on any 
ground open to him, but he is not entitled to raise a 
ground so as to work adversely to the appellant and 
in his favour. [P 290 C 2} 

(c) Income-tax Act (1922), S. 33 (4) and Rules 
framed by Appellate Tribunal, R. 21 — Scope of 

— Word “thereon” in S. 33 (4) — Meaning of— 
Powers of Appellate Tribunal — Extent of — 
Words and phrases. 

The word “thereon” used in S. 33 (4) only means 
*‘on the appeal,” which must mean on the grounds 
raised in the appeal. Read in that way, S. 38 (4) 
only gives power to the Appellate Tribunal to give 
its decision and pass orders in respect of all grounds 
urged (which must be on behalf of the appellant) in 
respect of the decision appealed against. In deciding 
tboee grounds, it can pass appropriate orders. But it 
is not open to the tribunal itself to raise a ground or 
permit the party, who has not appealed, to raise a 
ground, which will work adversely to the appellant. 
Rule 21 framed by the tribunal in terms limits the 
appellant to the grounds urged in his memorandum 
of appeal, and prescribes that if be Fishes to raise 
any further ground, he has to do so after obtaining 
the leave of the tribunal. The proviso does not en¬ 
large the powers of the tribunal to raise grounds of 
appeal against the appellant. It only says that the 
tribunal is not oblig^ to rest its decision on the 
grounds urged by the appellant; it recc^izes the 
principle that the judgment of the lower Court may 
be supported on any ground, even though it is not 


raised in the memorandum of appeal. That, how¬ 
ever, does not allow the tribunal to suggest another 
mode of assessment altogether. Accordingly where 
the mode of assessment adopted by the Income-tax 
Officer in calculating the income of the assessoe, a 
non-resident insurance company, was not questioned 
by the assessee before the Appellate Assistant Com¬ 
missioner and was not raised before the Appellate 
Tribunal by the assessee or the Commissioner in the 
appeal by the assessee and the only question raised 
by the assessee was that he was not liable for the 
amount found by the Income-tax Officer the Appel¬ 
late Tribunal cannot adopt a diOerent mode of as- 
sesszncnt so as to enhance the assessment. 

[P 290 C 2; P 291 C 1. 2} 

(d) Income-tax Act (1922), Schedule, Rule 8 — 
Whether more reliable data is available or not 
is question oi fact. 

The question whether more reliable data within 
the meaning of R. 8 is available or not is a question 
of fact. It cannot be raised, debated and disposed 
of merely in the course of argument. [P 291 C 1} 

(e) Income-tax Act (1922), Schedule, Rule 8— 
Applicability. 

The rule of assessment laid down in R. 8 is to be 
adopted in the absence of more reliable data. That 
rule of assessment itself cannot apply where the pro¬ 
fits and gains of a non-resident insurance company 
in British India are not liable to be assessed under 
R. 8. Rule 8 only means that, after making all rea- 
sonable efforts to ascertain tbcinoomeof an insurance 
company, if no reliable data is found in the cose of a 
non-resident company, the rule of thumb there pres¬ 
cribed may be adopted; but that is in respect of the 
whole income of the company. There is no warrant 
for holding that in respect of individual items any 
such principle may be applied. The duty of the 
Income-tax Officer is to find out the profits and gains 
of the assessee; and it is not open to him to adopt 
such principle in respect of one item, when he is in 
efleot assessing the whole income on adequate mate¬ 
rials before him. [p 291 C 1, 2] 

(f) Income-tax Act (1922), S. 42 (1) and (3) — 
Non-resident insurance company incorporated 
in London carrying on business in British India 

on lines other than life assurance_Insurance 

preinia received from business in British India 

remitted to London for investment_No part of 

such income invested in British India—Liability 
of company to be assessed on interest income 
from investments—Company if entitled to benefit 
of S. 42 (3). 

The tosessec a non-resident insurance company 
having its head office in London carried on business 
in British India on lines other than life assurance. 
No portion of the premium receipts from Indian 
business was invested in any form in India and all 
such sums were remitted to the head office in London 
for investment. Remittances were received from 
London for meeting claims, etc., as and when the 
claims fell to be met except to the extent of certain 
deposits kept in the Indian Banks in current account 
which brought in no interest. For the assessment of 
its income the Bombay office filed a revenue account 
for the year 1939. The question was whether the 
assessee was liable to be taxed on its interest income 
from investments : 

Held that (1) there was evidence before the tri- 
faunal for its finding that in the accounting year the 
Indian funds were invested in the United Kingdom 
and interest was earned thereon ; [P 289 C 8} 

(2) as the interest income bad accrued direoUr or 
indirectly through the business connexion in British 
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India and out o£ the assets of British India S. 42 (1) 
applied and apart from S. 42 (3) if the matters rested 
there the company will be liable to be taxed on the 
interest ascertained as earned out of the Indian 
assets ; 289 C 2] 

(3) the investment of premia is as much a part of 
the business of the insurance company as the earn¬ 
ing of premia. If its investments could be separated, 
it is open to the asscssee to urge that portions of this 
business operation are carried out in British India 
and portions outside British India, and such incomes 
as could reasonably be attributed to that part of the 
operations carried out outside British India, should 
be exempted. The investment of the premium earn¬ 
ed in British India, which resulted in the interest 
income sought to be taxed, was capable of being so 
divided into separate operations some of which took 
place in India and some outside and therefore relief 
under S. 42 (3) should be given to the assessee-com- 
pany on that basis : (’25) 12 A. I. R. 1925 Cal. 34; 
(’26) 13 A. I, R. 1926 Rang. 97 and (’32) 19 A. I. R. 
1932 Cal. 626 (S.B.). Bel. on; [P 291 C 2; P292 C 1] 

(4) therefore, the portion of the interest income 
which was reasonably attributable to that part of the 
business operations which were carried out in British 
India was liable to be assessed to income-tax. 

[P 292 C 1] 

Sir Jamsliedji Eanga —for Assessee. 

if. C. Setalvad and Q. N. Joshi — 

for the Commissioner. 


Facts. _The assessee, the Motor Union 

Insurance Co., Ltd., was incorporated in the 
United Kingdom and had its head office in 
London. It carried on busirfess in all lines of 
insurance except life assurance in British 
India. It appeared that no portion of the pre¬ 
mium receipts from the Indian business was 
invested in any form in India, and that all 
sums received were sent to the head office in 
London and remittances were received from 
there for meeting claims &c., as and when 
payments were to be made, except to the 
extent of certain deposits kept in the Indian 
banks in current accounts which brought in no 
interest. The income of the company earned 
in British India came to be assessed by the 
Income-tax office in Bombay. The assessment 
year was 1940-1941; the accounting year was 
1939 . During the assessment proceedings before 
the Income-tax Officer the assessee-company 
produced “Revenue account for the year ended 
3i3t December 1939, in respect of transactions 
in India brought to account during that 
period,” the main items of which were as 
follows : 


Reserves brought forward— 
Outstanding claims 
Unexpired risks 
Premiums, less Re-insur¬ 
ances 


53.455-12-0 

2,45,065-11-11 

6,64,639-11-10 


Claims paid, less Re.insur- 
ances 

Commission, less Re-insur¬ 
ances 

Branch Expenses 
Head Offices Expenses 
Beseeves carried forward : 
Outstanding claims 
Unexpired risks 
Balance—Profit 


2,04,421.8-1 

1.85,909-13-3 

1,80,630-7-5 

33,231-15-10 

82,036-12-5 

2,65,855-11-3 

11,074-11-6 


Total Rs. 9,63,161-3-9 


Total Rs. 9,63,161-3-9 


In the above statement “Head Office Ex¬ 
penses” were taken as five per cent, of net 
premium. The item of Rs. 2,65,855-14-3 (Un- 
expired risks) on the debit side was forty per 
cent, of B8. 6,64,639-11-10 (Premiums, less Re- 
insurances) on the credit side. The reserves 
for outstanding claims represented actual 
liabilites on that account, and the reserves for 
unexpired riks were made up at forty per cent, 
on premiums. The assessee-company also pro¬ 
duced the balance-sheet of the world business 
of the company as at Slst December 1939, and 


also profit and loss account for the year 1939. 
The Taxing Officer extracted from the balance 
sheet the following figures: Total amounts of 
investments in London : £ 27,63,496. Gross 
interest income on above : £ 1,27,418. By 
resolution of the interest amount on the 
amount of investments, he came to the con¬ 
clusion that the average rate of interest yielded 
by the investments in London was 4.61 pec 
cent. The Officer next went into calculation 
of profits made by the assessee in British 
India and worked them out as follows : 


Reserves in India at the beginning of 1939 as per Revenue account: 

Rs. 53,455-12-0 

TJnezpired risks : ’* 2,45,065-11-11 


Rs. 2,98,521-0-0 
” 1,33,341-0-0 


Interest on Rs. 1,65,180 at 4.61 per cent. Rupees 7,615. Total profifs liable to tax 
Profit as per Rrevenue account : 

Interest as above 


Rs. 1,65,180-0-0 


Rs. 11.075 

7,615 

„ 18.690 

5.757 


Less Loss worked out in 1939-40 assessment 


Rs. 12,933. 
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The assessee was accordingly assessed to 
income-tax on Rs. 12,933. 

Kania J. —This is a reference made under 
S. 66 (l), Income-tax Act, by the Income-tax 
Appellate Tribunal. The applicant is a non¬ 
resident company incorporated in the United 
Kingdom. In and before 1939 the company 
carried on insurance business in British India 
in lines other than life insurance. In respect 
of their profits of the accounting year 1939, 
questions now submitted for the opinion of the 
Court arose in the assessment year 1940-41. 
For the assessment of its income the Bombay 
office filed before the Income-tax Officer a 
revenue account for the year 1939. Under the 
Insurance Act Form F is prescribed to be filed 
before the Superintendent of Insurance by 
companies which do not carry on life insur¬ 
ance business. That form, inter alia, contains 
an item of “Interest, dividends and rents” re¬ 
ceived in respect of its funds. The assessee. 
company has its head office in England. In 
the course of hearing of the appeal before the 
Tribunal, it was admitted that no portion of 
the premium receipts from the Indian business 
was invested in any form in India, and that 
all sums as received were sent to the head 
office, and remittances were received for 
meeting claims etc., as and when the claims 
fell to be met, except to the extent of certain 
deposits kept in the Indian banks in current 
account which brought in no interest. In its 
revenue account, which was filed before the 
Income-tax Officer, the assessee-company 
showed on the credit side items under the 
headings: 

(1) “Reserves brought forward : — Ootstandmg 

claims... 

(2) Unexpired risks. . . . 

(3) Premiams, less Re-insurances'* 

On the other side the headings were: 

“Claims paid, less Re-insurances— 

Commission, less Re-insurances— 

Branch expenses— 

Head Office expenses— 

Reserves oarri^ forward... .Oatstanding claims— 

Unexpired risks.** 

It is common ground that the first item on 
the credit side represents claims which were 
put forth by the assured but which were not 
met and were pending investigation. The 
second item represents 40 per cent, of the pre- 
minm income of the company in India in the 
previous year. The third item represents the 
whole premium received during the account¬ 
ing year. On the debit side the last item is 
made up of 40 per cent, of the last item on the 
credit side. The item of “Reserves carried 
forward in respect of Outstanding claims” 
represents claims made on the company in the 
accounting year, which had not been met but 
were pending investigation. It is a counterpart 


of the first item on the credit side. Correctly 
speaking, this is not a revenue account only, 
but includes the profit and loss account of the 
Bombay office. 

The assessee-company filed with the In¬ 
come-tax Officer in Bombay also a balance 
sheet and accounts showing the results of 
their world business and profit and loss ac¬ 
count of the head office. That deserves care¬ 
ful consideration. As usual, in the case of 
such companies, the different businesses are 
put under different headings, viz., “Fire In¬ 
surance Account,” “General Accident Insur¬ 
ance Account,” and "Marine Insurance 
Account.” The fire insurance account starts 
on the credit side with “Amount of Fire In- 
surance Fund at the beginning of the year.” It 
must be remembered that this is the fire in- 
surance account of the company as a whole. 
The next item on the credit side is “Reserve 
for Unexpired risks.” Then there is: Pre¬ 
miums, less Re-insurance.” This includes 
premia received by the company in its busi¬ 
ness in India also. The last item is: “Interest, 
dividends and rents — less Income-tax there¬ 
on.” It is, therefore, clear that interest, divi¬ 
dends and rents on the Fire Insurance Fund, 
which is shown in this summary, is brought to 
account. On the debit side there are items 
showing amounts paid for claims made during 
the year. To that are added: “Total estimated 
liability in respect of outstanding claims at 
the end of the year, whether due or intimated” 
(but which were not in fact paid during the 
year) “Less outstanding at the end of the pre¬ 
vious year.” This item, therefore, includes 
claims paid during the year, plus an amount 
in respect of which claims were made, less 
claims which were made in the previous year 
and which may be either included in the first 
item of claims paid, or were rejected and the 
matter came to an end. Then follow the 
items : 

“Commission 

Expenses of management 

Bad Debts 

Amount transferred to Profit and Loss Account.** 


The last item is ; “Reserve for Unexpired 
risks, being 40 per cent, of premium income 
of the year.” That is exactly 40 per cent, of 
the item of “Premiums, less Ke-insurance” 
shown in the account on the credit side. This 
account thus clearly shows that the amount 
of Fire Insurance Fund, at the beginning of 
each year, consists of the 40 per cent, of the 
premium income of the preceding year. This 
item includes the last item on the debit side 
of the revenue account for India for 1939. It 
further shows that this sum was invested, and 
'interest, dividends and rents’ on this fund are 
credited to this account. The general accident 
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insurance account and marine insurance ac¬ 
count are similarly kept. The items of “Re- 
serve for Unexpired risks” of the three accounts 
are totalled and also taken to the balance 
sheet, and shown on the credit side. In the same 
way the items of “Claims admitted or intimated 
but not paid” are totalled and included in the 
balance sheet. The balance sheet, on the other 
side, shows investments of all the funds. From 
these facts the irresistible conclusion must 
follow that these funds, which were kept in 
the account as fire insurance fund, etc., were 
invested by the head ofiQce and shown as such 

in their balance sheet. 

When the matter came before the Income, 
tax Officer, on these documents it was conten¬ 
ded on behalf of the assessee-company that as 
no investment was made in Britisb India, 
there was no income from investments in 
British India, and therefore the company was 
not liable to be taxed on the income which 
had accrued in England. That contention was 
negatived on the ground that Indian money 
was invested, and the company was liable to 
be taxed under S.42 (l), Income-tax Act. In 
arriving at the amount of interest which had 
been earned by the company out of Indian 
premia, it was urged on behalf of the assessee- 
company that large amounts had remained in 
local banks. The Income-tax Officer accepted 
that contention, and, taking into account the 
•entries in the books of the assessee-company, 
allowed credit for the amounts which remain¬ 
ed in British India. Having arrived at the 
balance of premia remitted to England, (and 
which was held to be so invested in England) 
the Income-tax Officer fixed the rate of in¬ 
terest on the total investment and apportion¬ 
ed it in proportion to the premia held to have 
been remitt^, during the accounting year, to 
the head office- Working out the figure in that 
way the Income-tax Officer had hold that the 
first two sums shown on the credit side in the 
revenue account, less a sum of Bs. 1,83,341, 
was invested on account of the Indian busi¬ 
ness in the hands of the head office, and earn¬ 
ed the average rate of 4.61 per cent, on the 
investment. He made the order of assessment 

on those lines. 

Being aggrieved by this decision, the asses¬ 
see-company appealed to the Appellate Assis¬ 
tant Commissioner. In the grounds of appeal 
it was contended that the amounts shown in 
the revenue account were not actual funds 
invested, but were mere book entries. It was 
therefore contended that no interest had ac- 
crued in respect of the amount shown against 
“Unexpired Risks." In respect of the amount 
shown against “Reserves brought forward — 
Outstanding claims” (in respect of losses), it 
was urged that it was a liability and not as- 


sets. The Appellate Assistant (Commissioner 
went into the question and upheld the conten¬ 
tion of the Income-tax Officer. In the course 
of his judgment he said as follows : 

“My view is that from the Head Office accounts 
it is seen that in all trading accounts separately 
given, such reserves for unexpired risks are shown 
and interest is also credited in these accounts which 
distinctly proves that interest must have been earned 
on such reserve funds for unexpired risks as well." 


Being dissatisfied with this decision, the 
assessee appealed to the Tribunal. In the 
memorandum of appeal it had taken several 
grounds. Grounds 1 to 7 were, however, with¬ 
drawn at the time of hearing before the Tri- 
bunal Ground 8 was that the appellants 
were a non-resident company for the purposes 
of the Income-tax Act. Ground 9 was that 
the appellants were not liable to be assessed 
on the computed interest of Ha. 7015 nor any 
other interest earned abroad under the In¬ 
come-tax Act. The Tribunal, after consider¬ 
ing whether the amounts shown in the balance 
sheet and in the insurance accounts were in¬ 
vested, investigated whether there was suffi¬ 
cient fund to meet the outstanding claims in 
the shape of liquid assets, and ascertained 
that liquid assets were not sufficient to meet 
such claims. It then recorded its finding of 


fact as follows : 

“It is quite plain from the figures abstracted 
above that the sums represented by 40 per cent, of 
the premium receipts, which were described os Re¬ 
serves for unexpired risks, form part in their entire- 
ty of the investments of the company which earn 
interest and that practically the whole of the 
amount shown against outstanding claims was also 
invested in interest-bearing sources. These invest¬ 
ments were made before the said sums were earned 
outright by the company as profits." 

Having regard to those findings it rejected 
the contention of the assessee-company that 
interest was not earned out of the premium 
income earned by the assessee-company in 
the accounting year. It also held that by 
reason of s. 42 (l) the assessee-company w^ 
liable to be taxed. The Income-tax Officer, in 


rriving at the figure had applied R. 33, In- 
>me-tax Act, retid with R. 6 of the schedule 
[.’escribing “Rules for the computation of the 
rofits and gains of Insurance business.” 
^hen the matter was argued before the Tri- 
unal, it thought that those were not the 
lies under which the income arising in the 
lape of interest should be computed. In the 
pinion of the Tribunal R. 8 of the schedffie 
rescribing rules for the computation of in- 
ome of insurance business was applicable, 
'he legal adviser of the insurance company 
7 as asked about it, and after hearing him the 
'ribunal held that the method of assessnimt 
dopted by the Income-tax Officer a^^e 
p^Uate Assistant Commissioner 
^it directed the Income-tax Officer to 
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compute the iucome in accordance with the 
principle contained in R. 8 . The result was 
that the interest item instead of being rupees 
7615, was increased to Rs. 49,549. The asses- 
see-company being aggrieved by this decision 
asked the Income-tax Tribunal to state for 
the opinion of the Court several questions. 
The Tribunal has referred the following three 
questions for the Court’s opinion : 

(i) On the facts found by the Tribunal in its 
order under S. 33, is the whole or any portion of 
the interest on Rs. 1,65,180 (representing the differ¬ 
ence between the aggregate of th5 ‘Reserve for un¬ 
expired risks’ and the ‘Reserve for outstanding 
claims' and the cash-in-hand and the average bank 
balances) chargeable to income-tax under the Indian 
Income-tax Act ? 

(ii) If the interest-income is taxable, what U the 
proper basis of computation, the principle laid down 
in Part 1 of R. 8 or the method adopted by the In¬ 
come-tax Officer ? and 

(iii) Is the order of the Tribunal in regard to the 
basis of the computation that should be applied to 
the case in excess of the powers conferred on it by 
S. 33 (4), by reason of the circumstance that the 
carrying out of the order would result in the en- 
hancement of the assessment ? 

The first! question largely depends on find- 
ings of fact. It can be divided in two parts : 
(i) Whether the whole or any portion of the 
interest was earned on the amo\mt mention¬ 
ed in the question; and (ii) if so, whether the 
assessee-company is liable to be taxed on the 
whole or any portion of that interest under 
S. 42 (l) and (3) of the Act? I have summa¬ 
rized above the facts in relation to the invest¬ 
ment of the funds and to premium income 
earned by the assessee-company in British 
India. The Tribunal has found as a fact 
that the funds were invested and the income 
accrued thereon. In the course of its judgment 
the Tribunal had observed that, as this was 
an inference, it ha^ submitted the matter for 
the Court’s opinion. The correct question on 
this point would be : Whether there was evi- 
dence before the Tribunal on which it could 
come to that conclusion ? Having regard to 
the facts summarized above, and the entries 
found in the balance sheet of the company, 
read along with the fire, marine and general 
accident account of the bead office, (which 
entries admittedly include the entries of the 
revenue account of the assessee-company,) 
there can be no doubt that there was ample 
evidence before the Tribunal on which it could 
come to the conclusion it did. In the state¬ 
ment of the case it is stated : 

“That the sum of Rs. 1,65,160, found by the 
IncoDic*tAx Offic6r to bo tho Indi&D r^soryo&yftilEblo 
for investment (after deducting from the aggregate 

of the two reserves, the cash-in-hand and the monthly 

average of bank balances) was, as a matter of fact, 
remitted to the United Kingdom and invested in 
that country in interest-bearing sources, before the 
said amount was earned outright by the company as 
profits.” 

1945 B/37 & 38 


It has, therefore, found that in the accounting 
year the Indian funds were invested in the 
United Kingdom and interest was earnedi 
thereon. We agree w'ith the Tribunal that the' 
conclusion on the materials put before the^ 
Income-tax Officer and Appellate Assistant' 
Commissioner and the Tribunal under the 
circumstances, was fully justified. The next' 
question is whether the assessee-company’s 
case comes under s.42 (l). Income-tax Act. 
Having regard to the conclusion reached in 
the previous part of the judgment, it is clear 
that the interest-income had accrued, directly 
or indirectly, through the business connexion' 
in British India and out of the assets of 
British India. It is, therefore, clear that S .42 
(l) applies, and apart from S. 42 (3), if the 
matters rested there, the assessee-company 
will be liable to be taxed on the interest, 
ascertained as earned out of the Indian assets., 
It was argued that if profits were taken from 
India to England and after they were taxed 
in India invested in any manner the homo 
office thought fit, the income from such invest¬ 
ment could not be assessable under s. 42 , 
Income-tax Act. A short answer to the argu¬ 
ment is that we are not concerned w’ifch that 
question in this reference. The assessee.com. 
pany in the present case during the accounting 
year had earned interest (as found, as a fact, 
by the Tribunal) on its Indian funds, during 
the accounting year .which were remitted in tho 
course of the year to England as trade funds, 
,and which funds were liable to be remitted 
back for payment of claims, if and when they 
matured. In this reference there is nothing to 
show that tlie profits, w’hicb were ascertained 
to be of the Indian branches and which were 
taxed in India, were remitted to England, 
were capitalised and invested there, and those 
profits earned interest on which income-tax 
was claimed by the Income-tax Officer in 
Bombay. The question submitted by the 
Tribunal is limited to the figure mentioned in 
the reference. In arriving at that total it has 
not taken into consideration the balance of 
the profit shown at the foot of the revenue 
account. 

The Income-tax Officer has al^o taken into 
consideration the fact that out of the premium 
income received in India certain amount 
remained in India and was not remitted to 
the assessee-company’s home office. It is, 
therefore, futile to contend that interest on 
the whole premium income, in the accounting 
year, is assessed. In analysing the balance 
sheet and the different accounts of the head 
office, I have already shown that the two 
funds, of which the total is made by the 
Income-tax Officer, were specifically shown 
in the balance sheet against the investments 
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made in England. As questions (2) and (3) 
submitted by the Tribunal for our opinion deal 
with the rate of interest and calculation of 
interest-income, before dealing with s, 42 (3), 
it will be convenient to deal with those ques- 
tions. The next question is about the rate at 
which income has to be calculated on this 
investment. The Income-tax Officer had 
arrived at the rate of 4.G1 per cent. The as- 
sessee did not complain against that calcula¬ 
tion when it appealed to the Appellate Assistant 
Commissioner. When the a^ssee appealed to 
the Tribunal, it did not contest that the rate 
was not properly calculated. The contention 
contained in ground 9 was that the assessee- 
company was not liable for the amount of 
RS.7G15 or any other sum. The Commissioner 
at no stage contended that R.. 83 and R. 6 
were not applicable, or that the Income-tax 
Officer was in error in arriving at this figure 
and had applied the wrong principle in calcu¬ 
lating it. Before the Tribunal, therefore, the 
question, whether this was the proper rate of 
interest to be charged, or whether the Income- 
tax Officer bad adopted the proper method in 
calculating interest on which income-tax was 
to be charged to the assessee-company in the 
year, was not urged by either side. The 
Income-tax Appellate Tribunal of its own 
motion considered that the principle contained 
in R. 8 was applicable. In doing so, it relied on 
the words of s. 83, Income-tax Act. In order 
to appreciate the powers of the Tribunal, it 
is necessary to take into consideration Ss. 80, 
31 and S3 of the Act. 

After the Income-tax Officer has made an 
order, if the assesses feels aggrieved, he can 
appeal to the Appellate Assistant Commis- 
sioner. The powers of the Appellate Assistant 
Commissioner in such a case are defined in 
S. 31. Sub-section (3) cl. (a) in terms provides 
that in disposing of an appeal the Appellate 
Assistant Commissioner may confirm, reduce, 
enhance or annul the assessment. He has 
also power under cl. (b) to set aside the assess¬ 
ment and direct the Income-tax Officer to 
make a fresh assessment, after making such 
inquiry as the Income-tax Officer thinks fit, 
or the Appellate Assistant Commissioner may 
direct. The Appellate Assistant Commissioner 
under s. 31 (2) is himself authorized to make 
such further inquiry as he thinks fit, or cause 
further inquiry to he made by the Income-tax 
Officer- It is significant that there is no provi¬ 
sion for appeal to The Appellate Assistant 
Commissioner by the department against the 
assessment made by the Income-tax Officer. 
Under s. 33 a right of appeal to the Appellate 
Tribunal is given, on the order made by the 
Appellate Assistant Commissioner. That right 
is given both to the assessee and to the Com- 


missioner. Under sub-s. (3) the appeal has to 
be filed in the prescribed form and verified in 
the prescribed manner. Under sub-s. (4) the 
Appellate Tribunal may, after giving both 
parties to the appeal an opportunity of being 
heard, pass such orders thereon as it thinks 
fit, and shall communicate the orders to the 
assessee and to the Commissioner. In pursu¬ 
ance of the powers given to the Tribunal to 
frame rules, it has framed and published 
rules. In addition to prescribing the form and 
specifying that separate grounds for appeal 
should be distinctly set out, R. 21 provides as 
follows: 

“The appellant shall not, except by leave of the 
Tribunal, urge or be heard in support of any ground 
of objection not set forth in the grounds of appeal; 
but the Tribunal, in deciding the appeal, shall not 
be confined to the grounds of objection set forth in 
the grounds of appeal or taken by leave of the Tri¬ 
bunal under this rule. 

Provided that the Tribunal shall not rest its deci¬ 
sion on any other ground unless the party who may 
be affected thereby has had a suflScient opportunity 
of contesting the case on that ground." 

On behalf of the Commissioner, it is 
urged that S. 33 (4) does not circumscribe 
the powers of the Tribunal, and leaves the 
Tribunal at large to raise any question it 
pleases and decide the same. In our opi¬ 
nion, this argument is unsound. Apart from 
statute, it is elementary that if a party ap¬ 
peals, he is the party who comes before the 
Appellate Tribunal to redress a grievance 
alleged by him. If the other side has any 
grievance, be has a right to file a cross-appeal 
or cross-objections. But if no such thing is 
done, the other party, in law, is deemed to be 
satisfied with the decision. He is, of course, 
entitled to support the judgment of the first 
Officer on any ground open to him, but he is 
not entitled to raise a ground so as to work ad¬ 
versely to the appellant and in his favour. 
Apart from that, the section, in our opinion, 
does not permit the course adopted by the 
Tribunal in this case. Under s. 31, when the 
Legislature thought of giving power to the 
Appellate Assistant Commissioner to enhance 
the assessment, it has in terms enacted that. 
In our opinion, that fact is against the con¬ 
tention that the words of S. 33 (4) are wide 
enough to include a power of enhancement, 
without an appeal by the Commissioner. The 
word “thereon” used in S. 83 (4) only means 
“on the appeal,” which must mean on the 
grounds raised in the appeal. Read in that 
way, the sub-section only gives power to the 
Appellate Tribunal to give its decision and 
pass orders in respect of all grounds urg^ 
(which must be on behalf of the appellant) m 
respect of the decision appealed against. In 
deciding those grounds it can pass appropriate 
orders. But, in our opinion, it is not open to( 
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the Tribunal itself to raise a ground or permit 
the party, who has not appealed, to raise a 


ground, which will work adversely to the 
appellant. 

Rule 21 framed by the Tribunal, also is 
against the contention urged by the Commis¬ 
sioner. In terms, it limits the appellant to 
the grounds urged in his memorandum of 
appeal, and prescribes that if he wishes to 
;raise any further ground, be has to do so after 
obtaining the leave of the Tribunal. The pro¬ 
viso does not enlarge the powers of the Tri¬ 
bunal to raise grounds of appeal against the 
appellant. It only says that the Tribunal is 
not obliged to rest its decision on the grounds 
jurged by the appellant; it recognizes the prin¬ 
ciple that the judgment of the lower Court 
may be support^ on any ground, even though 
it is not raised in the memorandum of appeal. 
That, however, does not allow the Tribunal 
to suggest another mode of assessment alto¬ 
gether. In this case the facts are somewhat 
peculiar. The interest-income of the assessee- 
company earned in the United Kingdom is 
sought to be taxed, under certain rules adopt¬ 
ed by the Income-tax Officer as found in the 
Act. The Appellate Tribunal has sought to 

rely on B. 8. That rule runs as follows: 

“The proets and gains of the British Indian 
br^ches of an insurance company not resident in 
British India, in the absence of more reliable data, 
may be deemed to be the proportion of the total 
world income of the company corresponding to the 
proportion which its British Indian premium income 
bears to its total premium income.*' 

In the first place, this rule of assessment is to 
be adopted in absence of more reliable data. 
Therefore, if the Appellate Tribunal thought 
of adopting this rule, the first question for 
consideration was whether more reliable data 
were available or not. This question cannot 
be raised, debated and disposed of merely in 
the course of argument. It is a question of 
fact. Moreover, the rule itself cannot apply 
to the facts here, because the profits and gains 
of the assessee-company in British India are 
hot held liable to be assessed by the Tribunal 
under this rule. It has stated that the prin- 
ciple of this rule should be applied in respect 
of one portion of the income of this company, 
namely, the interest earned by it in the Unit, 
ed Kingdom. There is no justification for an 
extension of this rule in that manner. Plainly 
read, the rule only means that, after making 
all reasonable efforts to ascertain the income 
of an insurance company, if no reliable data 
is found in the case of a non-resident com. 
pany, the rule of thumb there prescribed may 
be adopted; but that is in respect of the whole 
income of the company. There is no warrant 
for holding that in re^ct of individual items 
any such principle may be applied. The duty 


of the Income-tax Officer is to find out the 
profits and gains of the assessee ; and, in our 
opinion, it is not open to him to adopt such 
principle in respect of one item, when he is in 
effect assessing the whole income on adequate 
materials before him. 

For these reasons, we think that the Appel¬ 
late Tribunal was in error in holding that 
assessment might be made under R. 8, and in 
raising the question whether the mode of as¬ 
sessment adopted by the Income-tax Officer 
was proper or not, when that question was 
not raised by the assesses or by the Commis- 
sioner at any stage. In framing the third 
question the Tribunal has limited it to a case 
where the result would be an enhancement of 
the assessment. Our answer to question (ii) 
will be R. 8 does not apply on the facts of this 
case in computing the interest-income of the 
^ssee-company which is sought to be taxed 
in British India. The method adopted by the 
Income-tax Officer has not been challenged 
as improper either by the Commissioner or by 
the assessee. Our answer to question (iii) is 
in the affirmative. That leaves for considera¬ 
tion the question of the liability of the assessee, 
having regard to S. 42 (3), Income-tax Act.' 
The question is whether s. 42 (3) gives the 
assessee-company some relief. The answer to 
this depends on the true meaning to be given 
to the word “operation” in connexion with 
the earning of interest in the present case. 

On behalf of the assessee-company it is 
urged that it builds up funds, as an insurance 
company, although the Insurance Act does 
not require it to do so. The premium collect, 
ed and received in India is remitted to the 
United Kingdom, invested there, and interest 
is earned thereon. This is a business transac¬ 
tion of the assessee-company and is as much 
a part of its business as the earning of pre- 
mium on insurance policies. It is, therefore, 
contended that as portions of these operations 
took place in the United Kingdom, there must 
be an apportionment of the interest-income, 
and what could be reasonably attributed to 
that part of the operation carried out in the 
United Kingdom should be exempted from 
tax. On behalf of the Commissioner it is 
urged that this is not a proper reading of 
S. 42 (3) at all. The business operations of 
the assessee-company are advertising its busi- 

neM, canvassing business and receipt of premia. 

It is contended that you cannot separate each 
of these items as an independent operation 
and allocate the interest-income to a parti, 
cular portion. In our opinion, this argument 
of the Commissioner is unsound. The invest¬ 
ment of premia is as much a part of the 
business of the insurance company, as the 
earning of premia. If its investments could 
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be separated, it is open to the assessee to urge 
that portions of this business operation are 
jcarried out in British India and portions out- 
|side British India, and such incomes as could 
reasonably be attributed to that part of the 
operations carried out outside British India, 
should be exempted. 

The question before the Court is in respect 
of the gain or interest arising out of these 
foreign investments. It appears that although 
the premium was received in British India, 
the operation would necessarily include the 
transmission of the fund to the United King¬ 
dom, investing it there, and the receipt of 
income there. We are not concerned as an 
advisory body in finding out what portion, if 
any, of the income arose out of these portions 
of operations which took place in the United 
Kingdom. The whole amount, by the invest- 
ment of which the income accrued, was sent 
from India. We are only concerned with 
the construction of s. 42 (3). Our attention 
was drawn in this connexion to 52 Cal. 
1 ,^ 3 Rang. 614- and G I. T. c. 123.* All these 
were, however, cases of the production of 
manufactured articles from raw materials and 
the sale thereof in another country. .Although 
the cases are not directly applicable, they 
show that a transaction of the kind mentioned 
in those cases could be divided into separate 
operations, and relief could be granted. Those 
cases were all decided before s. 42 (3) was 
enacted. In the judgments it is however 
clearly pointed out that a transaction which 
earns profit is capable of being divided into 
separate operations. In our opinion, in the 
present case, the investment of the premium 
earned in British India, which resulted in the 
interest-income sought to be taxed, is capable 
of being so divided into separate operations 
some of which took place in India and some 
outside and, therefore, relief under si 42 (3) 
should be given to the assessee-company on 
that basis. 

Our answe'r to question (i), therefore, is : 
That portion of the interest-income on 
Rs. 1,65,180 worked out at the rate of 4,61 per 
cent, which is reasonably attributable to that 
part of the operations carried out in British 
India is liable to be assessed under the Indian 
Income-tax Act. Having heard counsel on the 
question of costs, it seems that the assessee- 

1 . (’25) 12 A.I.R. 1925 Cal. 34 : 52 Cal. 1 : 83 I.C. 
273, Rogers Pratt Shelloo & Co. v. Secretary of 
State. 

2. (’26) 13 A. I. R. 1926 Rang. 97 : 3 Rang. 614 ; 
94 I. C. 466 (F. B.), Commissioner of Income-tax, 
Barma v. Steel Brothers & Co., Ltd. 

3. (’32) 19 A. I. R. 1932 Cal. 626 ; 59 Cal. 1226 : 
137 I. 0. 340 : 6 I. T. C. 133 (S.B.), Port Said Salt 
Association Ltd. v. Commissioner of Income-tax, 
Bengal. 


company has failed in its contention that 
there was no investment of the premium 
income and there is no interest-income for 
which it is liable to be assessed. On the other 
hand, it has succeeded in the dispute about 
the jurisdiction of the Tribunal to adopt a 
new mode of assessment and the application 
of R. 8. The assessee-company has also suc¬ 
ceeded in respect of its contention under 
s. 42 (3). Having considered all the facts, we 
think that the fair order is that each party 
should bear his own costs. 

G.N. Answer accordingly^ 
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Chavadappa Pujari and others 

Accused 

v. 


Emperor, 

Criminal Appeals Nos. 525 and 526 of 1943 (with 
Criminal Reviews Nos. 19 and 20 of 1944), Decided 
on 24th April 1944, from convictions and sentences 
recorded by Sess. Judge, Dharwar. 

(a) Criminal P. C. (1898), S. 164.— Confession 
made one day after accused handed over to 
Magisterial custody—Accused must be taken to 
have had sufficient time for reflection. 

There is no statutory period of time to which an 
accused is entitled for making a Confession after he 
is sent to the Magisterial cnstody. All that is required 
is that he must have sufSoient time for reflection, 
and the mere fact that the confession was made one 
day after the accused was handed over to the 
Magisterial custody would not by Itself show that he 
had no sufficient time. [P 295 C 1] 


. (b) Criminal P. C. (1898), S. 164 — Confession 

_Failure of Magistrate to examine accused’s 

body—Effect of. 

Where the accused complains to the Magistrate 
recording bis confession that he was beaten by the 
police for the purpose of extorting his confession, it is 
the duty of the Magistrate to examine his body but 
in the absence of suoh complaint the mere fact that 
the Magistrate did not examine his body cannot be 
regarded as an invalidating oiroomstance for the 
confession. CP 295 C 1] 


(c) Criminal P. C. (1898), Ss. 164,364 and 533(1) 
— Failure of Magistrate to make memorandum 
of confession in his own handwriting—Effect of. 

No doubt under S. 164 read with S. 364 the 
Magistrate has to make a memorandum of the con¬ 
fession'in his own handwriting, but his failure to 
do so is cored by the provisions of S. 533 (1) when 
the Magistrate is examined in the case. When the 
Magistrate has been examined and has given a satis¬ 
factory explanation of the same, the omisaon to 
make the memorandum in the Magistrate’s own 
handwriting cannot make the confession 
sible in evidence. [P 295 C 2] 


d) Criminal P. C. (1898). S. 164 — 
ached to confession — Addition ^ 
gistrate to certUicate stating wha Mapswa^e 
after accused was produced before him — 

ect of. 
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The addition oi a note to the certificate attached 
to the confession stating what the Magistrate did 
after the accused was produced before him cannot 
invalidate the confession when the note is not a part 
of the certificate. [P 295 C 2] 

(e) Criminal trial — Confession of co-accused 
—Evidentiary value. 

The confession of a co-accused cannot be regarded 
as substantive evidence against the other accused. 
At the most it may be taken into consideration if 
there is other independent and reliable evidence to 
connect him with the crime. [P 296 C 1] 

(0 Evidence Act (1872), S. 114, Illust. (a) and 
S. 27 — Scope and applicability of S. 114, 
Illust. (a). 

Illustration (a) to S. 114 is not exhaustive but 
only indicative of the general principle embodied in 
the section that in making presumptions the Court 
should have regard to the common course of natu¬ 
ral events and human conduct in their application 
to the facts of a particular case. The condition pre¬ 
cedent for the application o‘f the illustration is that 
the accDsed must be in possession of stolen goods. 
Where they are on the person of the accused, or in 
the houses or fields exclusively occupied by them, 
there can be no doubt that they must be deemed to 
be in their possession. But, in quitea number of cases, 
stolen property is produced without making any in¬ 
criminating statement from a place which is not ex¬ 
clusively occupied by the accused or which is of the 
ownership of another person. In such cases a good 
deal depends upon whether the production was ac¬ 
companied by information given by the accused in 
custody as would be admissible in evidence under 
S. 27. Such information can be relied upon by the 
prosecution as incriminating evidence against the 
accused along with the production or discovery of 
stolen property. But the production of property by 
itself would not necessarily prove bis possession. It 
would at the most show that be bad knowledge 
where the property was kept or concealed. Thus, 
where it is proved that the accused made a state¬ 
ment to the effect that *T have concealed the pro¬ 
perty at a particular place and I will produce it,” 
and if it is discovered in consequence of that state¬ 
ment, it would be evidence of bis possession, even 
though the stolen articles are kept or concealed in 
another man’s property, because unless be bad pos¬ 
session be would not have kept them at that place. 
Where however the accused, ^vitbout stating that be 
bad concealed stolen property, merely pr^uces it 
from a place to which other people could have ac¬ 
cess, it would not be sufficient to establish his pos¬ 
session even though the property may be concealed, 
because it is consistent with any other person hav¬ 
ing done so and the accused might have merely 
knowledge of it. In tbe absence of any incriminating 
statement made by tbe accused leading to tbe dis- 
covery of property, its production alone from another 
man’s property would not be sufficient to establish 
the accused’s possession. It may at the most show 
his knowledge that tbe property was concealed there. 
Tbe mere knowledge that stolen property is lying 
bidden somewhere is not an incriminating circum¬ 
stance for the offence of theft or receiving stolen 
property, and such knowledge cannot by itself raise 
a presumption of possession. It is the prosecution 
that has to establish accused’s possession apart from 
bis knowledge, and it is only when bis possession is 
proved that tbe accused has to account for it in 
order to escape from the piesumption under Illust. 
(a) to S. 114 : Case law discussed. [P 296 C 1, 2: 

P 297 C 2] 

The same general principle would apply though 
with less force where tbe stolen articles are merely 
pointed out and produced by tbe accused from a 


place of which he had only joint possession. Gene¬ 
rally speaking, in all cases of joint possession of a 
place from where the property is produced, tbe pos¬ 
session of the articles must be clearly traced to tbe 
accused ; 6 Bom. 731, Eel. on. [P 298 C IJ 

(g) Evidence Act (1872), Ss. 8 and 27— State¬ 
ment by accused while pointing out buried pro¬ 
perty that he had concealed it—Admissibility ot. 

A statement of tbe accused while pointing out 
buried property that he bad concealed tbe property, 
though admissible under S. 27, is not admissible 
under S. 8 : 14 Bom. 260 (F.B.), Eel. on. 

(P 297 C 2] 

(h) Penal Code (1860), S. 395 — Person found 
in possession of property recently stolen in 
dacoity — Presumption under S. 114, Illust. (a), 
Evidence Act—Nature of. 

Illustration (a) to S. 114, Evidence Act, applies 
to stolen property which may include under S. 410, 
Penal Code, any property which is tbe subject-matter 
of theft, extortion, robbery (including dacoity). 
criminal misappropriation or breach of trust. 
Therefore, where a person is found in recent pos¬ 
session of property stolen in a dacoity tbe presunip- 
tion under S. 114, Illust. (a) would be tbat tbe 
person is either a dacoit or a receiver of stolen pro¬ 
perty. But this presumption is not of one detinite 
offence but of an allernalive offence becp.use posse.s- 
sion of stolen property by itself is not sufficient to 
prove participation in the. offence of theft. It can 
only go to corroborate other independent evidence. 
If there is no such evidence tbe conviction may be 
of the alternative offence and the punishment only 
for the lower offence of possession under S. 72, 
Penal Code. [P 298 C 1] 

(i) Penal Code (1860), Ss.411 and 412—Person 
merely in possession of property recently stolen 
in dacoity — Offence if necessarily falls under 
S. 412. 

Where a person is merely found in possession of 
property which is recently stolen in a dacoity it does 
not necessarily lead to tbe presumption that he is 
guilty under S. 412. In most cases tbe presumption 
would be of the lower offence under S. 411 : Case 
law discussed. (P 300 C IJ 

(j) Interpretation of statutes — Illustration to 
section—Relevancy and value of (Per Lokur J.). 

Although illustrations to a section, unlike tbe mar¬ 
ginal notes, are to be considered as a part of tbe section 
itself and are to be accepted as being both relevant 
and valuable for'the construction of the section, they 
merely exemplify the appbeation of tbe rule contain¬ 
ed in the section and do not control tbe plain mean¬ 
ing of the section itself. They are not to be regarded 
as ej^austive, but are only intended as a guide to 
the working and application of tbe section to which 
they are appended. , [P 300 C 2J 

(k) Evidence Act (1872), S. 114, Illust, (a) — 
Illust. (a) does not control Court’s discretion to 
raise presumption under S. 114 — Presumption 
under S. 114 depends on facts of each case (Per 
Lokur J.). 

Illustration (a) to S.114 does not in any way fetter 
tbe discretion given to the Court to presume tbe 
existence of any fact which it thinks likely to have 
happened having regard to the common course of 
natural events, human conduct and public and pri¬ 
vate business, in their relation to the facts of tbe 
^ particular case. It would not, therefore, be right to 
lay down any bard and fast rules as to when and 
what presumption may be raised, as it always de¬ 
pends on the particular circumstances of each case. 

[P 300 C 2] 
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(l) Evidence Act (1872), S. U4—Principle laid 
down in—Scope and applicability of. 

The principle laid down by S. 114 is one of very 
wide application, which covers not merely the parti¬ 
cular instances given in the illustrations to the sec¬ 
tion, but all sorts of analogous cases in which the 
actual facts are distinguishable from the facts pre¬ 
sumed by any one of the illustrations, but are equ¬ 
ally amenable to the general principle enunciated by 
the section itself : (’14) 1 A. I. R. 1914 Oudh 176, 
Rel on. [P 301 C 2] 

(m) Evidence Act (1872), S. 114, Illust. (a) — 
Dependents of person living with him cannot be 
said to be in joint possession of bouse. 

The dependents of a person living with him can¬ 
not be said to be in joint p<Ksession of the house for 
purposes of Illust. (a) to S. 114 as they are in occu¬ 
pation under him and not independently of him. 

[P 298 C 1] 

H. F. M. Reddi — for Accused 7 to 11. 

R. A. Jahagirdar and K. S. Dkurandhar _ 

for some of the Accused. 

B. G. Rao, Government Pleader—tor the Crown. 

Facts. — The accused numbering twenty- 
five were charged with offences punishable 
under Ss. 457,395 and 397 or in the alternative 
under S. 412, Penal Code. i860. The prosecu- 
tion case in substance was that the accused 
committed dacoity, by using deadly weapons 
like iron bars, scythes, etc., at about midnight 
on 8th February 1942, at Hiremannur in Ron 
taluka in the house of one Rudrappa and took 
away gold and silver ornaments, pieces of 
cloth, saries, dhoties, etc., worth in all about 
Rb. 6000. It was further alleged that in com. 
mitting the dacoity grievous hurt was caused 
to Rudrappa and his sister Irawwa, On the 
13th, accused i and 3 were taken by the Sub- 
Inspector to Navalgund with a yadi for re¬ 
cording their confessions, and on the next 
day, i, e. the I4th, the confessions of accused 
1 and 3 were recorded by the Magistrate 
of Navalgund. Accused 7 also made a con¬ 
fession on the same^ day before the Magis¬ 
trate at Ron. All the accused were tried 
by th^ Sessions Judge of Dharwar with the 
aid of assessors. The evidence against the 
accused consisted of identification of some of 
the accused by persons who were alleged to have 
seen them at the time of the dacoity; secondly, 
confessions made by accused l, 3 and 7; and, 
thirdly, production of property by all the 
accused. The accused, who were found guilty, 
were convicted of the offence of house-break¬ 
ing at night under S. 457 and the alternative 
offence under s. 395 or 412, Penal Code. 
Each of the accused was sentenced to rigorous 
imprisonment for three years for the offence 
under S. 457 and for five years for the alter- 
native offence. It was directed that the sen- 
tences should run concurrently. The accused 
appealed to the High Court. 

Divatia J.— (After stating the facts of the 
case, his Lordship proceeded:) All the con. 
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victed accused have appealed to this Court, 
and the question is whether the accused who 
have confessed are guilty because of their 
confessions and production of property and 
the remaining accused guilty on the ground 
that they produced stolen property after hav¬ 
ing known or reason to believe that it was 
taken in dacoity. I will first deal with the 
confessions of accused 1, 3 and 7, because the 
prosecution relies on those confessions not 
only as against the confessing accused but 
also against the other accused who have been 
mentioned in them. As regards the confession 
of accused i, it was made on I4th February 
before the Magistrate at Navalgund. On the 
IStb, the Sub-Inspector took this accused as 
well as accused 3 to Navalgund and the con¬ 
fessions were made on the next day. It is 
stated by accused l in his confession that he 
along with several other accused went to 
Hiremannur for the purpose of committing 
dacoity and some of the accused were armed 
with weapons. He himself did not go into the 
village but asked some of the other accused to 
go and he and one Rayappa remained in a 
field outside the village. It is stated further 
that some of the accused went to the village 
and after midnight they returned to the field 
after committing the dacoity. Thereafter they 
all went to a field near Datnal about half an 
hour before day-break and divided the booty 
which consisted of several goM and silver 
ornaments as well as cloth. Then the accused 
further stated that be took the property 
which fell to his share and concealed it below 
a Yekki tree in his field. On the next day the 
Police Sub-Inspector came and the accused 
was beaten and was forced to make a state¬ 
ment and thereupon be made a statement. 
The accused finally stated that he took th^ 
police to the place where he bad hidden the 
prqperty, pointed it out and banded it over to 
the Sub-Inspector. 

It is urged by Mr. Jahagirdar on behalf of 
the defence that this confession is neither true 
nor voluntary and should also be rejected on 
other grounds. The main grounds on which it 
is challenged are, firstly, that the Magistrate 
did not give the accused sufficient time for 
reflection, that the accused was beaten and 
made to confess, that at the time when the 
confession was made the Magistrate did not 
examine the accused’s body, and that the 
Sub-Inspector of Police was present at the 
time when the confession was taken. It is 
further urged that the confession was not taken 
down by the Magistrate in his own handwriting, 
nor did he make a memorandum as requured by 
S. 364, Criminal P. C., and it is finally urged 
that instead of one certificate the Magistrate 
appended two certificates below the confession. 
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Now. as regards the first ground, although it is 
true that the confession was made on the next 
day after the accused was handed over to the 
Magisterial custody, there is nothing whatever 
to show that that period was not sufficient for 
reflection. There is no statutory period of 
time to which an accused is entitled for mak- 
ing a confession after he is sent to the Magis¬ 
terial custody. All that is required is that he 
must have sufficient time for leflection, and- 
the mere fact that the confession was made 
one day after the accused was handed over 
'to the Magisterial custody would not by itself 
show that he had no sufficient time. I do not 
think, therefore, that the confession is bad on 
that ground. As regards the second ground 
that the accused was beaten and made to con- 
fess, he has not stated in the confession that 
it was taken by the police by beating him. If 
he had said that, the confession would not 
have been taken down at all. What is stated is 
that he was beaten at the time when the police 
took him for production of the property on 
the 12 th. The confession, however, was made 
on the 14th. There is nothing to show that 
the alleged beating for taking his statement 
which even is not proved on the evidence, was 
given for the purpose of extorting his confes- 
sion. That ground also must be rejected. Then 
it is urged that the learned Magistrate record, 
ing the confession did not examine the 
accused’s body as admitted by the Magistrate 
himself. It is true that the Magistrate says 
that he did not examine the body. But he 
further says that the accused did not complain 
to him that he was beaten at all. If the ac- 
cused had so complained, it was certainly the 
duty of the Magistrate to examine bis body, 
but, in the absence of such complaint, I do not 
think that the mere fact that the Magistrate 
did not examine bis body may be regarded 
as an invalidating circumstance for the 
confession. 

It is then urged that the accused was 
brought by the Sub-Inspector before the 
Magistrate and that the confession was taken 
in his presence. On this point the learned 
Magistrate, who has been examined in this case, 
stated in bis examination-in chief that the Sub. 
Inspector had brought the accused for his con¬ 
fession, but he also said that be was directed 
to leave the place before recording it. In his 
cross-examination he says that the Sub-Inspec¬ 
tor brought this accused as well as accused 3 
to him on the 14th for their confessions 
but that be cannot say who brought them. 
He says that as soon as the accused were 
brought before him on the I3th, he questioned 
them whether they had been ill-treated by the 
police, and he noted on the yadi that there 
was no complaint against the police. The 
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Sub-Inspector says in his deix)sition that bo- 
fore accused i and 3 were brought to tlie Magis¬ 
trate for their confessions on tho I4th. ho liad 
gone to the Magistrate to take accused 2 and 3 
in his custody on remand, and while ho was 
there, accused i and 3 were brought before 
the Magistrate for recording their confessions, 
and the Magistrate directed him to go away. 
On this evidence it cannot be said, in my 
opinion, that tho Sub-Inspector was present 
in the room when the confession of accused i 
was taken by the Jfagistrate. U is no doubt 
proved that tiie Sub-Inspector was in tho 
Magistrate’s Court on the 14th because bo 
wanted to take a remand order for accused 2 
and 3. But the learned Magistrate himself 
says that ho asked the Sub-Inspector to leave 
the place before the confession was recorded, 
and, I do not see any reason to disbelieve him, 
and the Sub-Inspector also says that tlio 
Magistrate asked him to go away. Then as 
to the contention that the confession was not 
taken by the Magistrate in his own hand, 
writing and had not made any memorandum 
thereof, the learned Magistrate admits that he 
did not make any memorandum of the confes- 
sion in English, but that the confession was 
recorded in the vernacular in his presence and 
he has appended this certificate at the end of the 
confession. No doubt under S. 1G4 read with 
S. 364 the Magistrate has to make a memoran.; 
dum in his own handwriting, but that defect,! 
as we have recently held is cured by the pro.j 
visions of sub-s. (l) of S. 533 when the Magis-i 
trate is examined in the case. As the Magistrate 
has been examined and has given a satisfac¬ 
tory explanation of the same, 1 do not think 
the omission to make the memorandum in the 
Magistrate’s own handwriting makes the con- 
fession inadmissible in evidence. Lastly, the 
contention that there were two certificates at^ 
the end of the confession instead of one has 
no force in it. Really speaking, a note has 
been added to the certificate which is attachedj 
to the confession, and the note simply statesj 
what the Magistrate did after the accused was; 
produced before him. That note is not a parti 
of the certificate. There is, therefore, no sub-! 
stance in that contention. In our opinion, the! 
confession of accused i must be regarded as 
true as well as voluntary and it is undoubted¬ 
ly evidence against him. The confession of 
accused 3 is also challenged on the same 
grounds, and for the same reasons which I 
have given above, his confession must also be 
regarded as true and voluntary. As regards the 
confession of accused 7, he made it in the after- 
noon of the 14th before the Magistrate at Ron, 
and the inherent evidence of that confession 
shows that it must be true as well as voluntary. 
This accused says that he and accused 1 did nob 
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take part in the commission of the dacoity itself, 
that they were watching the clothes of the other 
accused, and they were sitting outside the 
house. Then he says that the other accused 
came to the field after committing the dacoity. 
The property was divided among the dacoits 
and he got for his share five tolas of gold and 
some clothes. There is nothing to show what¬ 
ever that the accused made his confession at 
the instigation of the police, and we, therefore, 
regard it as true as well as voluntary. 

I will now come to the evidence relating to 
production of stolen property by all the ap- 
pellants. As against the non-confessing appel¬ 
lants, the only evidence is the production of 
property and, in the case of some of them, the 
three confessions in which they are said to 
[have taken part in the dacoity. The latter 
levidence cannot be regarded as substantive 
evidence against them. At the most it may be 
taken into consideration, if there is other in- 
dependent and reliable evidence to connect 
them with the crime. In all cases, the stolen 
properties produced by the accused have been 
identified by the complainant and members of 
his family. The main qnestion, therefore, is 
whether each appellant was in possession of 
stolen property, and if so, what presumption 
can be drawn against each from the fact of 
such possession under illust. (a) to s. 114 , 
Evidence Act. That illustration describes a 
person in possession of stolen goods soon after 
the theft as a thief or a receiver of stolen pro¬ 
perty unless he accounts for his possession. 
The illustration is not exhaustive but only 
indicative of the general principle embodied 
in the section that in making presumptions 
the Court should have rega^ to the common 
course of natural events and human conduct 
in their application to the facts of a particular 
case. However, the illustration has become the 
basis of a large number of decisions which are 
not altogether uniform in their application of 
the presumption underlying it. It is, therefore, 
necessary to consider when and in what man¬ 
ner the presumption would arise. 

The condition precedent for the application 
of the illustration is that the accused must be 
in possession of stolen goods. Where they are 
on the person of the accused, as is the case 
with accused ll, or in the houses or fields ex- 
clusively occupied by them, as is the case with 
several accused in the present case, there can 
be no doubt that they must be deemed to be 
in their possession. But in quite a number of 
cases — and some of the accused before us 
come under that class — stolen property is 
produced without making any incriminating 
statement from a place which is not exclu¬ 
sively occupied by them or which is of the 
ownership of another person. In such cases a 
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good deal depends upon whether the produc- 
tion w as accompanied by information given 
by the accused in custody as would be admis¬ 
sible in evidence under s. 27, Evidence Act. 
Under that section so much of the informa¬ 
tion as relates distinctly to any fact thereby 
discovered and disposed to in Court would be 
admissible. Such information can be relied 
upon by the prosecution as incriminating 
evidence against the accused along with the 
production or discovery of stolen property. 
But the production of property by itself 
would not necessarily prove bis possession. It 
would at the most show that he bad knowledge 
where the property was kept or concealed. 
Thus, where it is proved that the accused 
made a statement to the effect that "1 have 
concealed the property at a particular place 
and I will produce it,’’ and if it is discovered 
in consequence of that statement, it would be 
evidence of his possession, even though the 
stolen articles are kept or concealed in another 
man's property, because unless be had posses- 
sion he would not have kept them at that 
place. Where, however, the accused, without 
stating that he bad concealed stolen property, 
merely produces it from a place to which 
other people could have access, it would not 
be sufficient to establish his possession even 
though the property may be concealed, because 
it is consistent wiffi any other person having 
done so and the accused might have merely 
knowledge of it. The leading case on this 
point is the Full Bench decision in 14 Bom. 260^ 
where the accused after stating that he had 
buried the property in the fields presumably 
belonging to other persons took the police to 
the spot and disinterred an earthen pot in 
which it was kept : the statement was held 
admissible under s. 27, Evidence Act, in spite 
of the fact that the incriminating statement 
amounting to a confession was made before 
the police. The statement being evidence 
amounted to a proof of possession of the 
stolen articles by tbe^ accused. 

Mr. Jahagirdar has, however, relied upon two 
recent decisions of our High Court in support 
of his argument that in no case can the pro- 
duction of articles from jointly occupied or a 
stranger’s property be sufficient to ascribe 
them to the accused’s possession. The decision 
in 32 Bom. L. R. 674* oh which he relies, lays 
down that the mere fact that an accused per¬ 
son points out the place in which the stolen 
property is concealed in another man's field 
does not give rise to any presumption under 
S. 114, Evidence Act. In that case sev^l 
accused bad given the same inf ormafaon 

1. (-90) 14 Bom. 260 (F.B.), Queen-Empi^ ^ N^a- 

2. (’30) 17 A. I. R. 1930 Bom. 244 : 126 I. C. 876 . 

32 Bom. L. R. 674, Emperor v. Shivputraya. 
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which led to the discovery of the articles and 
it was held that in such a case it cannot be 
said that the fact was discovered within the 
meaning of S. 27. Evidence Act, from the in¬ 
formation given by all of them. Some of the 
accused had led the police to the place where 
they said they had secreted the stolen articles, 
but it was held on the evidence that it was 
not clear whose statement led to the discovery 
of the property. It was further held that it 
was not even possible to say that the state- 
ment which actually led to the discovery of 
property was an incriminating statement at 
all. This decision, therefore, stands on its own 
facts. On the other hand, its implication is 
that if one accused had made an incriminat¬ 
ing statement in consequence of which alone 
a stolen article bad been discovered, it w’ould 
have been enough to show his possession under 
S. 114. The decision in 17 ALL. 576^ which 
was followed in 32 Bom. L. R. 674' also laid 
down the same principle. There the accused 
had merely pointed out a place in the field of 
another man in which some of the stolen 
articles were found and there was no other 
evidence against him. It was held that that 
was not enough to base his conviction, and 
that there must be some evidence to suggest 
that the accused had himself concealed the 
article in the place where it was found. The 
other decision, 40 Bom. L. R. 927,^ which was 
relied upon, followed 32 Bom. L. R. 674,* on 
somewhat similar facts. The only evidence 
against the accused there was that after 
another person had pointed out where the 
stolen property was concealed, he himself 
pointed out the same place which was a 
threshing floor to which the whole village had 
access. It was held that all that the accused’s 
action proved was that he knew where the 
stolen property was concealed. In both these 
decisions there was no incriminating state¬ 
ment made by the accused in consequence of 
which the articles were found. 

The learned Government Pleader relies on 
a recent unreported decision of our Court in 
Cri. Appeal No. 291 of 1943,® where a distinc¬ 
tion was made between mere pointing out of 
property and its production from a concealed 
place in another man’s field. It was held that 
in the latter case even though the place, in 
which the property was found buried, did not 
belong to the accused, the very fact that he 
knew that the property was buried there 
w'Ould justify the presumption that he was in 

3. ('95) 17 All. 676, Queen-Empress v. Gobinda. 

4. (*38) 25 A. I. R. 1938 Bom. 463 : 178 I. C. 330 : 
40 Bom. L. R. 927, Emperor v. Yeshaba ffakhoba. 

5. Cri. Appeal No. 291 of 1943, decided on 11th 
November 1943, by N. J. Wadia and Lokur JJ., 
Rama Balappa v. Emperor. 


possession of it since he would be able to 
exercise control over it and remove it any 
time he liked. In that case there was no in¬ 
criminating statement made by the accused 
before the police, and still it,was held that 
the production of property by him from a con¬ 
cealed place in another man’s field amounted 
not merely to his knowledge but also his pos¬ 
session. If the decision is limited to the parti- 
cular facts of the case, it may be correct, but 
if the observations are meant to be of general 
application, I think they go too far. In 
absence of any incriminating statement made 
by the accused leading to the discovery of 
property, its production alone from another 
man’s property w’ould not be sufficient to 
establish the accused’s possession. It may at 
the most show bis knowledge that the property 
was concealed there. In my view, mere know¬ 
ledge that stolen property is lying hidden 
somewhere is not an incriminating circum-| 
stance for the oflence of theft or receiving! 
stolen property, and such knowledge cannoti 
by itself raise a presumption of possession. It, 
is the prosecution that has to establish accused’s 
possession apart from his knowledge, and it is 
only when bis possession is proved that the 
accused has to account for it in order to 
escape from the presumption under illiist. (a) 
to S. 114. I do not agree with the view taken 
by the Nagpur High Court in I. L. R. (193G) 
Nag. 78® that the accused’s knowledge of the 
concealment of articles raises a reasonable 
inference that he put them there himself. 
That view was based on the conduct of the 
accused in pointing out the articles as admis¬ 
sible in evidence under s. 8, Evidence Act. 
But our High Court has held in the Full 
Bench decision in 14 Bom. 260^ that even a 
statement of the accused while pointing out 
buried property that he had concealed the 
property, though admissible under s. 27 is not 
admissible under s. 8. Moreover even though 
conduct is relevant, such conduct unaccom¬ 
panied by any incriminating statement proves 
merely knowledge but not possession. I am 
in agreement with the view taken by the 
Madras High Court in A. I. R. 1936 Mad. 426^ 
that where there is no statement made by the 
accused leading to the discovery of stolen 
articles, their mere discovery, even though it 
raises a grave suspicion against the accused, 
will not be sufficient to support conviction. 
The recent decision of the Allahabad High 
Court in l.L.B. (1937) ALL. 710® also supports 

6. (’36) 23 A. I. R. 1936 Nag. 200 : I. L. R. (1936) 
Nag. 78 : 164 I. 0. 964, Mt. Jamunia v. Emperor. 

7. (’36) 23 A. I. R. 1936 Mad. 426 : 59 Mad. 349 ; 
1611. C. 663, Bangappa Ooundan v. Emperor. 

8. (’37) 24 A. I. R. 1937 All. 497 : I. L. R. (1937) 
All. 710 : 170 I. C. 453, Emperor v. Chokhey. 
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the view which I have taken. There the ac. 
cused, while in police custody, made a state- 
ment that he had himself buried a gun at a 
certain place. The gun being subsequently 
found at that place, the statement was held 
as admissible in evidence, and that statement 
along with the production of the gun from 
the concealed place was regarded as sufficient 
to establish the accused's possession and con¬ 
trol over it. 

The same general principle would apply 
though with less force where the stolen arti¬ 
cles are merely pointed out and produced by 
the accused from a place of which he had 
only joint possession. It must, however, be 
[noted that dependents of a person living with 
|him cannot be said to be in joint possession 
lof the house for this purpose as they are in 
occupation under him and not independently 
of him. In cases of joint occupation it is some- 
times difficult to decide whether the person 
in such occupation of the place producing the 
property should be regarded as being in its 
possession. Generally speaking, in all cases of 
joint possession of a place from where the 
property is produced, the |X)ssession of the 
articles must be clearly traced to the accused 
as held in 6 Bom. 731.® 

The next point is what is the offence com- 
mitted by a person merely found in possession 
of property which is recently stolen in a 
dacoity. The illustration to s. 114 applies to 
stolen property which may include under 
S. 410, Penal Code any property which is the 
subject-matter of theft, extortion, robbery (in¬ 
cluding dacoity), criminal misappropriation 
or breach of trust. The presumption would, 
therefore, be that a person in recent possession 
of articles seized in a dacoity is either a dacoit 
or receiver of stolen property. It is important 
to note that this presumption is not of one 
definite offence but of an alternative offence, 
because possession of stolen property by itself 
is ^lot sufficient to prove participation in the 
offence of theft. It can only go to corroborate 
other independent evidence of theft. If there 
is no such evidence, the conviction may be of 
the alternative offence and the punishment 
only for the lower offence of possession under 
S. 72, Penal Code. The question that arises 
then is whether in such a case the lower offence 
should be regarded as possession of stolen 
property under s. 4ii or possession of property 
seized in a dacoity under S. 412, Penal Code. 
Mr. Jahagirdar referred us to various deci¬ 
sions on this point and he contended that in 
all cases where there was no evidence against 
the accused of his participation in dacoity, 
and the prosecution case depended entirely on 


his production of property, the accused can 
be convicted of the offence of receiving stolen 
property under s. 411 only and not of the 
offence under s. 412, although as a matter of 
fact the property might have been seized in 
the dacoity. He relied mainly on the deci- 
sions in 6 Bom. 731,® Eat. Un. Cr, C. 756,*® 32 
Bom. Tj. R. 574- and 62 cal. 956.** On the other . 
hand, the learned Government Pleader relied 
upon the unreported decision of our Court in 
Gri. App. NO. 291 of 1943,® referred to above in 
which, relying upon a decision of the Calcutta 
High Court in 22 Cr. L. J. 60*® and distin- 
guishing the decisions in 40 Bom. L. R. 927,® 32 
Bom. L. R. 674® and 6 Bom. 731,® it was held 
that the presumption was that the accused was 
either a dacoit (s. 395) or a receiver of property 
knowing it to be taken in dacoity (S. 412). He 
also placed reliance on the decision in 9 Pat. 
606,*® in which the same view is taken. 

It is difficult to lay down a general pro¬ 
position which would cover every case of such 
possession. There may be cases on the one 
hand in which property seized in a dacoity 
may be passed on to the possession of a person 
after a few days against whom there is no 
other evidence. He may not be able to account 
for his possession and he may be fixed with 
the knowledge that the property was acquired 
by committing an offence, but it does not 
necessarily follow that he got it with the 
knowledge that it was taken in a dacoity. As 
there is no evidence of he himself being a 
dacoit, the property might have been given to 
him by a dacoit who may have told him that 
it was simply acquired by theft. The presump¬ 
tion, therefore, would be of the lower offence 
under s. 4ii and not the higher offence under 
s. 412. On the other hand, there may be cases, 
though rare, where a person taking part in a 
dacoity runs away with the property and his 
face might not have been seen by any person, 
but still it might be traced to his possession at 
a time and place which are very proximate to 
the time and place of the dacoity. In such 
cases it may be open to the Court to presume, 
even in absence of any evidence of identifies- 
tion, that the accused must either be a dacoit 
or receiver of property knowing it to be taken 
in dacoity. Each case would thus depend on 
its own facts. In 6 Bom. 731® it was observed 
that the fact of stolen property being found 
concealed in a man’s house would be sufficient 
to raise a presumption that he knew the pro¬ 
perty to be stolen property, but it would no t 

10. Rat. Un. Cr. C. 756, Qaeen-Emptess v. Daji 
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be sufficiont to show that it had been acquired 
by dacoity. The actual decision, however, was 
that the accused were entitled to acquittal 
because they were not in exclusive possession 
of the property produced by them. That deci¬ 
sion, therefore, cannot be regarded as an 
authority for the proposition that in all cases 
of possession of property stolen in a dacoity 
the only presumption is of the offence under 
S. 411 and not of the offence under s. 412. In 
32 Bom, L. R. 574“ it was held that the mere fact 
that an accused pei’son pointed out the place 
in which the stolen property was concealed 
did not give rise to any presumption under 
s. 114 or justify his conviction of the offence 
of receiving stolen property, still less of the 
offence of theft or dacoity. In that case the 
stolen property was found near a prickly pear 
hedge and it could not be seen from outside; 
the accused pointed out the place as the one 
where they had secreted it. The question before 
the Court was whether any presumption could 
be drawn against the accused because of the 
statement made by the accused before the 
police, and it was held that it would depend 
upon the particular statement made. In the 
case of one of the accused it was held on the 
facts I have stated above that he was guilty 
of the offence in the alternative under Ss. 395 
and 411. It is true that the case was one of 
dawity and this particular accused was held 
guilty of the alternative offence under s. 411 
and not s. 412. But the decision was not based 
on any general principle that in all cases 
where the conviction depended merely upon 
the production of property stolen in a dacoity, 
the alternative conviction can be based only 
under s. 4li and not under s, 412 . On the 
facte of that case the conviction under S. 411 
was regarded as justifi^ because there was no 
reason to believe that the accused knew that 
the property was taken in a dacoity. That case 
also, therefore, cannot be regarded as laying 
down any general principle. One other case of 
our High Court, Rat. 0n. Cr. c. 756,’° was also 
relied upon. In that case reliance was placed 
on the observations made in 6 Bom. 731° and 
it was held that while there were circumstances 
in the case which would show that the appel¬ 
lants knew that the property was stolen pro¬ 
perty, there was none to show that they knew 
its possession had been transferred by dacoity. 
That decision, therefore, turned also on the 
facte of that case and not on any general 
principle. 

The only other case which is relied upon on 
behalf of the defence is 62 Cal. 956 .” That was 
no doubt a case of dacoity,. but the real point 
of decision was whether a presumption under 
s. U4, illuat. (a\ was to be made or not. It 
was held that the provisions of s. 114, illust. (a), 


did not entitle the Court to presume knowlecigo 
of dacoity which was required for a conviction 
under S. 412, but only to presume that a man 
in iwssession of stolen goods soon after the 
theft, was either the thief or had received the 
goods knowing them to be stolen. There is no 
discussion as to the relative scope of s. 4 ii 
and s. 412, Penal Code. All that is stated is 
that the stolen property was not found with 
the accused until six weeks after, the dacoity. 
and apart from the discarded confessions, there 
was no evidence that they knew that it was 
stolen in the dacoity which was the factor 
necessary to bring the offence under s. 412 , 
Penal Code. T cannot read that decision as 
laying down a general principle governing 
every cose of possession of property taken in 
a dacoity. These are all the cases brought to 
our notice by Mr. Jahagirdar for his argument 
that the conviction can only be made under 
S. 411. On the other hand, in the recent unre¬ 
ported decision in Ori. App. No. 291 of 1943,® 
it was held on the facte of that case that the 
Court was entitled to draw the inference that 
the accused were either the persons who had 
committed dacoity or had received the property 
knowing it to be the proceeds of a dacoity. In 
that case the property was found buried under- 
ground. Although the held did not belong to 
the accused, the fact that the accused knew 
that the property was buried there was held 
to be sufficient to justify the presumption that 
he was in possession of it, because if it had 
been buried by somebody else who had com¬ 
mitted the offence or who had obtained it with 
the knowledge that it was stolen property, it 
was most unlikely that the accused, who 
pointed out the place, would be aware of its 
being buried there. Reliance was placed uix)n 
an earlier decision of the Calcutta High Court 
in 22 Or, L. J. 60,’^ in which the accused were 
convicted under S. 412 on the ground that the 
accused knew or must have known that the 
property had been transferred by the com¬ 
mission of an atrocious crime, and the High 
Court upheld the conviction under s. 412 but 
reduced the sentence to one of five years’ 
rigorous imprisonment on the ground that the 
presumption imder s. 114 alone would not 
justify in fixing the accused with more than 
knowledge that the goods had been obtained 
by dacoity. In my opinion, the decision in 
Cri. App. NO. 291 of 1943,° as I have observed 
above, goes too far if it means to lay down 
a general principle governing all cases. 

There is only one reported decision on 
which reliance is placed on behalf of the pro- 
sedition and that is in 9 Pa^. 606.’° In that 
case it was held that where a person charged 
with dacoity is shown to have been in posses¬ 
sion of part of the stolen property soon after 
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the dacoity, it may be presumed that he was 
one of the daeoits or that he received the pro¬ 
perty knowing it to have been stolen at the 
dacoity. Those observations were made on 
the basis that illust. (a) to s. 114 applied not 
merely to cases of theft but to all aggravated 
offences of which the offence of theft forma a 
part, and that therefore in all cases where the 
offence of dacoity is committed, there may 
be a presumption that the possession was 
with the knowledge that the property was 
stolen in the commission of that crime. The 
observations which I have made with regard 
to the decision in Cri. App. Ko. 291 of 1943® 
apply as well to this decision. No general 
principle can be laid down that if the offence 
was dacoity, the receiver of the property 
taken in dacoity must always be guilty 
under S. 412i Penal Code. For these reasons 
I am unable to hold, as the learned Judge 
below has done, that in a case of dacoity the 
presumption would always be that the re- 
ceiver of property taken in dacoity is guilty 
under s. 412. In most cases of mere posses¬ 
sion of such property, the presumption would 
^ of the lower offence under s. 411. [The 
judgment next dealt with the case of each of 
the accused on its merits.] 

Lokur J. — I agree. I would like to add 
a few words as I was a party to the decision 
in Cri. App. no. 291 of 1943,® which is relied 
upon by the Government Pleader as justify¬ 
ing a presumption that the appellants are 
guilty either under s. 895 or under S. 412, 
Penal Code, and which is attacked by Mr. 
Jahagirdar for the appellants as inconsistent 
with some of the previous rulings of this 
Court. In that ease one of the accused 
persons had produced property which had 
been stolen in a dacoity committed three 
days previously. The property had been 
buried underground in a field which did not 
belong to nor was in possession of that accu- 
sed. Two questions were raised, viz., whether 
such production of the stolen property am- 
ounted to possession attracting the presump, 
tion mentioned in illust. (a) to S. 114, Evi- 
dence Act, and whether the presumption 
would only be that the accused was guilty 
under S. 395 or S. 411, Penal Code, or that he 
was guilty under s. 395 or s. 412, Penal Code. 
It was held there that he was guilty under 
S. 395 or s. 412, Penal Code. N. J. Wadia J. 
made it clear in bis judgment that under the 
circumstances of that particular case such a 
presumption was warranted and he distin¬ 
guished on facts seemingly contrary views 
expressed in certain earlier decisions. The 
whole discussion turns round illust. (a) to S. 114, 
Evidence Act, which says: 

“The Coart may presume that a man who is in 


possession of stolen goods soon after the theft is 
either the thief or has received the goods knowing 
them to be stolen, unless be can account for his 
possession.” 

This illustration is only an example of the 
application of the principle laid down in the 

section itself which provides: 

“The Court may presume the existence of any fact 
which it thinks likely to have happened, regard be¬ 
ing bad to the common course of natural events, 
human conduct and public and private business, in 
their relation to the facts of the particular case.” 

As many as nine illustrations are appended 
to this section, indicating when and what pre- 
sumption may or may not be made. Although, 
as pointed out by Lord Shaw in 43 I. A. 256^^ 
illustrations to a section, unlike the marginal 
notes, are to be considered as a part of the 
section itself, and are to be accepted as being 
both relevant and valuable for the construe- 
tion of the section, they merely exemplify the 
application of the rule contained in the sec¬ 
tion and do not control the plain meaning of 
the section itself. They are not to be regarded 
as exhaustive, but are only intended as a 
guide to the working and application of the 
section to which they are appended. It would 
be wrong on principle to hold that illust. (a) 
to S. 114, Evidence Act, in any way fetters 
the discretion given to the Court to presume the 
existence of any fact which it thinks likely to 
have happened having regard to the common 
course of natural events, human conduct and 
public and private business, in their relation 
to the facts of the particular case. It would 
not, therefore, be right to lay down any hard 
and fast rules as to when and what presump¬ 
tion may be raised, as it always depends on 
the particular circumstances of each case. 

Looked at from this point of view, illust. (a) 
to s. 114, Evidence Act, is intended to meet 
one specific set of facts, — simple theft and 
possession of stolen goods soon after the theft, 
—and it indicates what presumption may 
legitimately be drawn from these two facts 
under S. 114. If the principle of this illustra¬ 
tion is to be extended to cases of the posses, 
sion of other kinds of stolen property, the 
presumption will have to be adapted to the 
particular circumstances. According to S. 410, 
Penal Code, property in respect of which cri¬ 
minal breach of trust has been committed is 
also designated as stolen property. A pre- 
sumption in the alternative as in illust. (a) to 
S. 114, Evidence Act, would not be appropriate 
in the case of one who is found in possession 
of such stolen property soon after the crimi¬ 
nal breach of trust is committed. But in a 
particular case he may be presumed to have 
dishonestly received the stolen property know- 

14. (16) 3 A. I. R. 1916 P. C. 242 : 43 I. A. 256:39 
I. C. 401 (P.O.), Mahomed Sjed v. Yeoh Ooi. 


1945 


Chavadappa PajARi V. Emperor (Lohur J .) 


ing or having reason to believe that it was 
stolen property, that is to say, it was property 
in respect of which criminal breach of trust 
had been committed. Similarly, if property 
stolen in a dacoity is found in the possession 
of the accused soon after the dacoity, then the 
presumption will be that he must be either a 
dacoit (not a mere thief) or a receiver of stolen 
property, because if he had himself stolen the 
property, he must have taken part in the 
dacoity and would, therefore, be guilty in the 
alternative under S. 395 and not merely under 
S. 379, Penal Code. The question whether he 
would in the alternative be guilty under S. 4ii 
or under S. 412, Penal Code, depends on the 
circumstances from which his knowledge of 
the dacoity may be presumed. If a dacoity 
had recently taken place in the locality of his 
residence, it may reasonably be presumed that 
he was aware of the dacoity, and if he had 
come in possession of the stolen property soon 
after the dacoity, he may be presumed to have 
known or to have had reason to believe that 
it had been stolen in a dacoity and not merely 
that it was the subject of an ordinary theft. 
Mr. Jahagirdar, however, contends that posses¬ 
sion of property stolen in a recent dacoity 
may raise a presumption that the person in 
possession, if he cannot account for it, knew 
or had reason to believe the property to be 
stolen property but not that he knew or had 
reason to believe that it had been stolen in a 
dacoity. In support of this contention he relies 
upon the rulings in 6 Bom. 731,^ Bat. Un. Cr. C. 
756^® and 62 Cal. 956.^^ Of these the first case 
has been distinguished by N. J. Wadia J. in 
or. App. NO. 291 of 1943.^ The decision in Rat. 
un. Cr.o. 766'® merely follows 6 Bom. 731® and 
does not contain any discussion. In 62 Cal. 
956" Jack J. gave the following reason for the 
view taken (p. 965): 

“The stolen property was not found with the 
accused nntU six weeks after the dacoity, and apart 
from the discarded confessions there is no evidence 
that they knew it was stolen in the dacoity, a factor 
which was necessary to bring the offence under 
S. 412, Penal Code.” 

The long interval that bad elapsed between 
the dacoity and the finding of the property 
with the accused was taken into consideration 
in not raising the presumption that he had 
knowledge of the dacoity. On the other hand 
such knowledge was presumed in 22 Cc. h. J. 
60“ and 9 Pat. 606,'® These divergent cases 
afford instances of the judicial exercise of the 
discretion given to Courts by s. 114, Evidence 
Act, to raise an appropriate presumption hav. 
ing regard to the common course of natural 
events, human conduct and public and private 
business, in their relation to the facts of the 
particular case. 

Similar reasoning would apply to the na- 
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ture of the possession of the stolen property 
from which the presumption contemplated by 
illust. (a) to s. 114, Evidence Act, can he raised. 
That possession may be actual or constructive 
as where the accused has kept it under his 
control by concealing it in another’s house or 
burying it underground in another’s field. 
Such was the case of possession in the case of 
Cri. App. No. 291 of 1948® which was regarded 
as sufficient to attract the presumption. In 
6 Bom. 731,® 32 Bom. L. R. 574® and 40 Bom. 
L. R. 927'* mere pointing out of stolen property 
from another’s field was held not sufficient 
and N. J. Wadia J. distinguished them in cri. 
App. No. 291 of 1943® where the accused bad 
produced stolen property by digging it out in 
another’s field but was unable to give any 
explanation as to how he had come to know 
about it. Stolen property, though not pointed 
out or produced by the accused, may be found 
on a search in a house or land occupied by 
the accused either exclusively or jointly with 
another, or he may produce it from such 
house or I&nd or he may point it out in ano- 
ther’s land or bouse where it could be easily 
seen or discovered by anyone or where it was 
hidden underground, or he may make some 
incriminating statement at the time of such 
production or pointing out. In each of these 
eases, a presumption of guilt may or may not 
be drawn according to the circumstances of 
that case. As observed in 15 Cr. L. J. 41o'® 
the principle laid down by S. 114 is one of 
very wide application, which covers not merely 
the particular instances given in the illustra¬ 
tions to the section, but all sorts of analogous 
cases in which the actual facts are distinguish¬ 
able from the facts presumed by any one of 
the illustrations, hut are equally amenable to 
the general principle enunciated by the sec¬ 
tion itself. ^ 

Applying these principles to the case against 
each of the appellant, I agree with the con¬ 
clusions just stated by my learned brother in 
his judgment and I do not wish to repeat the 
reasons for those conclusions. I, therefore, 
concur in the order proposed by him. 

Per Cariam. —The conviction of all the 
appellants under s. 457, Penal Code and the 
sentence passed on them under that section 
are set aside. Accused 3, 4, 8, 16 and 17 
are found not guilty of any offence. Their 
conviction and the sentence passed on them 
are set aside and they are acquitted and dis- 
charged. The conviction of accused l and 7 
under s. 395 or s. 412 in the alternative and the 
sentence passed on them are confirmed. The 
conviction of accused 5, 9, 10, 11, 12, 14, 15 , 

IS. ('14) 1 A.r.B. 1914 Oudh 176 ; 24 I. C. 146 : 

15 Cr. L. J. 410, Rastam Singh y. Emperor. 
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22, 23, 24 and 25 is altered to one under S. 395 
or 411 and the sentence of rigorous imprison¬ 
ment for five years passed on them is reduced 
to rigorous imprisonment for three years. The 
order regarding the disposal of property is 
confirmed except that the amount of Es. 84 
attached from accused 17 should be returned 
to him and not to the complainant. The rule 
issued in the application for enhancement of 
sentence is discharged. 

G.N, Order accordingly. 
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Stone 6. J. and Divatia J. 

Amratlal and others — Appellants 

V. 

Land Acquisition Officer, Ahmedabad — 

Kespondent. 

First Appeal No. 251 of 1940, Decided on 16th 
February 1944, from decision of Joint Judge, 
Ahmedabad. 

(a) Bombay Municipal Boroughs Act (18 oi 
1925), S. 114(2) — Compulsory powers should 
be carefully exercised. 

In view of the construction which has been put 
upon sub-s. (2) of S. 114 in (’38) 25 A. I. R. 1938 
Bom. 148 enabling acquisitions to be made which 
have no continuity of plan or scheme for the con¬ 
struction of houses and buildings to form the new 
street the compulsory powers should be very carefully 
exercised. [P 303 C 2] 

(b) Civil P. C. (1908), O. 18, R. 18 — Local in¬ 
spection — Procedure for and evidentiary value 
of the same explained. 

It is always desirable in all cases where local in¬ 
spection is necessary that the Judge should carry 
out the inspection at any stage before the arguments 
are heard, and if he conducts the inspection at the 
request of the parties, it should be made clear whe¬ 
ther the parties have left the matter to be decided 
as he thinks proper from his inspection or that he is 
merely inspecting under 0. 18, R. 18. If the Judge 
records his impressions or opinions in his notes of 
inspection, t^e parties must have an opportunity to 
urge their arguments on those notes at the time 
when the case is generally argued before the Court. 
In most cases it would be desirable for the Judge to 
con6ne his notes to the facts which he observes 
without recording his impressions or opinions. He is 
entitled to form his impressions, but if he records 
them in the notes, the parties should have the op- 
portunity to meet them in their arguments and be 
should not decide the case merely from bis impres¬ 
sions without giving due weight to the evidence. No 
doubt the Court of appeal would attach due weight 
to what the Judge observes in his inspection, but the 
purpose of local inspection is not to make it a substi¬ 
tute for the evidence but to assist in its appreciation. 

[P 305 C 1] 

Q. N. Tliakor with S)iah d Chinubhai and K. Y. 

Joshi — for Appellants. 

N. P. Engineer (Advocate-General) and B. O. 

Bao (Government Pleader) — for Respondent. 

Stone C. J. — I agree with the judgment 
about to be delivered by my learned brother 
Divatia. But in deference to the very full argu- 
ments that have been advanced by counsel, I 


desire to refer to two features of this appeal 
about which there has been much discussion. 
In the first place, the learned Judge in the 
Court below proceeded on 13th and 14th March 
1940, to view the property and the locality in 
question. This was done after the parties had 
closed their evidence, and apparently after 
the final speeches of the pleaders had been 
delivered. Some of the pleaders accompanied 
the learned Judge on this expedition. In the 
case of the appellants they were represented 
by their manager who also accompanied the 
Judge. The Judge made extensive notes of 
what he saw. In that state of affairs the 
learned Judge on 29th April 1940, delivered 
his judgment. The notes be had made, which 
extend over ten typewritten foolscap pages, 
are divided into 33 paras. Two instances will 
suffice to show their character. Paragraph 6 
is as follows : 

“We then saw Survey Nos. 532 and 633. The 
condition of the superstructures on these survey 
numbers is shabby. The estimate of the future life 
as made by the Land Acquisition Officer is quite 
correct.” 

And para. 27 is as follows : 

“The statement made by the expert that the 
situation of Survey No. 522 is superior to that of 
Survey No. 460 was also examined during this 
inspection. 1 have already observed that the busiest 
centre of shopping activity of the Ratanpole road 
ends at the poUce cbowky situated to the south of 
the entrance to Nagorishala. On an inspection of the 
whole locality, I am not at all prepared to accept 
this statement of the expert. In my opinion Survey 
No. 522 is certainly not superior to Survey No. 460, 
but that it ought to be inferior to Survey No. 460.” 

It is O. 18, R. 18, Civil P. C., 1908, which 
provides for inspection by a Judge, and the 
object and effect of such inspection by a 
Judge has been considered in a number of 
cases, and in A. i. R. 1937 Pat. 333^ appears 
this passage in the judgment of Wort J. 
(p. 334) : 

“Now, the function of the learned Judge in 
exercising his rights of local inspection granted by 
the statute, i. e., under the Civil Procedure Code, is 
for the purpose of understanding the evidence and for 
no other purpose. By ‘understanding the evidence* 
is not meant ‘contradicting a witness.* A witness 
may make a statement which from the local inspec¬ 
tion may appear to be untrue, but the learned Judge 
is not entitle to say that it is untrue from what he 
himself observes. The reason for granting this power 
of local inspection is perfectly obvious. In certain 
cases facts are complicated and without having the 
opportunity to see the subject-matter of the wit- 
ness*s evidence it is almost impossible to understand 
what the witness means and it is for that purpose 
that the Judge is entitled to inspect the locality.** 

But, in my judgment, an inspection such 
as took place in this case can only proceed 
on the basis that it was made with the con- 
sent of the parties, in order that the Judge 
might determine and decide final ly points of 

1. (’37) 24 A. I. R. 1937 Pat. 333 : 170 I. C. 187, 
Abdul Bagi v. Fakhrul Islam. 
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conflict on questions of fact appearing in the 
evidence already given before him. It is most 
significant that the evidence was closed and 
that there was no further argument upon it 
by the pleaders. There is no material before 
us to show that the learned Judge was wrong 
in any of his findings of fact, and, in view of 
the course which these proceedings have taken 
and the consent of the parties to it, which 
even if it was not express must certainly be 
implied : it is not competent, in my judgment, 
for either party in this appeal to controvert or 
to appeal against any of the learned Judge’s 
findings of fact. 

The other feature of this case to which I 
desire to refer concerns the nature of the 
scheme itself. In this scheme besides the land 
actually required for the formation of the 
carriage-way, foot-ways and drains, the munici- 
pality sought to acquire areas of lands and 
buildings adjacent thereto, some of which were 
eventually re-sold at a large profit resulting 
in the whole scheme being put through at com¬ 
paratively small cost. The relevant section is 
S. 114, Bombay Municipal Boroughs Act, 1925, 
which provides by sub.s. (l) that it shall be 
lawful for a municipality to lay out and^make 
new public streets; and the sub-section goes 
on to provide for power ; “to lease or sell any 
such land, theretofore used or acquired by the 
municipality for the purposes of such streets.” 
Sub-section (2) is as follows : 

**ln laying out, making, turning, diverting, widen¬ 
ing, opening, enlarging or otherwise improving any 
public street, in addition to the land required ior the 
carriage-way and loot-ways and drains thereof, the 
municipality may purchase the land required ior the 
construction of houses and buildings to form the said 
street; and, subject to the provisions contained in 
sub-s. (2) of S. 48, may sell and dispose of such addi¬ 
tional land in perpetuity or on lease for a term of 
years, with such stipulations as to the class and descrip¬ 
tion of houses or buildings to be erected thereon as 
it may think fit.” 

The alignment plan produced by Govern, 
ment is a plan signed by the Consulting Sur- 
veyor to Government and bearing date I7th 
March 1923. When it is examined, it will be 
seen that in some cases lands and buildings 
abutting on the site of the proposed new street 
are to be compulsorily acquired and in some 
cases they are left, to the great advantage of 
the owners who will have a frontage on the 
new street. But in the case of some of the 
properties abutting on the new street which 
are taken, the former owners are almost bound 
to purchase them back, if they retain their 
back lands and desire to make any use of 
them ; severed as they will be from any egress 
or access to the new street. There is no more 
striking example of this than the one which 
is to be found in the case of the appellants, 
who retained a large area of land cut off from 


its former frontage; so that access and egress 
to the public highway is barred on its princi- 
pal side. Although some private arrangement 
appears to have been made for a i)assagG way, 
the appellants did in fact also buy back at the 
rate of Rs. 340 per stjuare yard land which 
had been compulsorily taken from them at the 
rates of Rs. 40, 60 and GO per square yard and 
which was not used by the municipality for 
the purposes of the new street, foot-ways and 
drains. The scheme came before this Court 
in 39 Bom. L. R. 1257" in which this Court 
having taken all facts into consideration held 
that the scheme was not ultra vires. That 
action was a representative action and the 
present appellants were represented, so that it 
is binding in this appeal : but with great res- 
pect to the learned Judges who decided it, I 
desire to state that I doubt if I should have 
come to the same conclusion had it been open 
to us to consider the question in this appeal. 
But as a result of the construction which has 
thus been put upon s. 114, there has been 
placed in the hands of those who have the con- 
trol of the inception and alteration of these 
schemes wide powers of a confiscatory nature. 
While they are apparently at the same time 
endowed with powers of dispensation which 
will greatly enhance the value of any land or 
building abutting upon the new street which 
they do not choose to take. 

Looking at the lay out of the scheme it is 
difficult to follow, and the learned Advocate- 
General has been unable to give any explana¬ 
tion, why some of the properties abutting upon 
the new street have be^n taken and some have 
been left. Especially is this so when the key to 
the plan is consulted and it is found that there 
appears to be no uniform system, so that exclud¬ 
ing altogether lands used for religious purposes 
it will be found that cheap properties are 
acquired and expensive ones are left and that 
sometimes the opposite occurs. No explanation 
of this has been given, and the matter is left 
in a somewhat unsatisfactory state. At the 
same time it is only fair to add that there is 
no evidence at all of any impropriety in this 
case: but in view of the construction which 
has up to the present been put upon sub-s. (2) 
of s. 114 enabling acquisitions to be made 
which have no continuity of plan or scheme 
for the construction of houses and buildings 
to form the new street: it is my opinion that 
these compulsory powers should be very care- 
fully exercised. 

DiY&tis J. — This is an appeal arising on 
a reference under the Land Acquisition Act. 

* “V 

2. (*38) 25 A. I. R. 1938 Bom. 148 : 174 I. C. 67 : 

89 Bom. L. B. 1257, Parshottam v. Secretary of 
State. 
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The properties, which are situated in the city 
of Ahmedabad, have been acquired for the 
purpose of what is known as the Kalupur 
Relief Road Scheme. This scheme was started 
in 1928 and the notification under S. 4, Land 
Acquisition Act was for the first time issued 
on 23L’d August 1928. In 1930, however, the 
Ahmedabad Municipality gave up the idea of 
the acquisition of lands for the purpose of the 
new road and cancelled their resolution for 
that purpose. However, in 1933 the scheme 
was revived and in May 1934 a notification 
was issued under s. 6 about the declaration of 
the public purpose for which the lands were 
to be acquired. A notice under s. 9 of the 
Act was published in 1936 and actual posses, 
sion of the properties was taken in 1939. The 
properties of the present claimant, which is 
an institution known as the Khoda Dhor 
Panjara Pole at Ahmedabad through its vahi- 
vatdars and trustees, were Survey Nos. 523 to 
526, a part of a large Survey No. 527, Survey 
NOS. 520 to 533 and two small Survey Kos. 2420 
and 2421. The total area of these survey num¬ 
bers is 3254 square yards. The land acquisition 
officer in his award gave Rs. 1,99,715 to the 
present claimants as against their claim for 
Rs. 12,79,578. Being dissatisfied with the award, 
the claimants applied for a reference to the 
District Court, and there the claimants made 
a demand for Rs 7,53,420. Both sides led evU 
dence before the learned Joint Judge who 
beard the case. The claimante as well as the 
opponent relied upon several transactions of 
sales and other transfers in the neighbouring 
locality and the learned Joint Judge divided 
the acquired properties into ten blocks, eight 
of which he valued at their market value and 
two at their rental value. The total amount 
which he awarded to the claimants was rupees 
2,24,629. The lands are situated on a junction 
of the main Batan Pole Swaminarayan Tem¬ 
ple Road and the cross road which joins that 
road with the Gheekanta Road towards the 
Civil Hospital. A part of the acquired lands 
which abutted on the corner of the junction 
of the roads and which was demarcated as 
Block No. 4 was assessed by the learned Judge 
at RS. 150, having regard to its prominent 
position in a shopping locality. The other 
plots towards the north were valued less at a 
lesser amount because on the evidence the 
learned Judge was of the opinion that the 
value of the lands became less and less as one 
proceeded from the south, i.e. from the Batan 
Pole, towards the north, i.e. the Swaminara- 
yan Temple. He thus assessed Block No. 5 at 
Rs. 125, Block NO. 6 at Rs. 120 and Block NO. 7 
at Rs. 115 i)er square yard. Then on the wes. 
tern side, i.e. on the cross road, Block No. 3, 
which adjoins Block No. 4, was valued at 


RS. 100 and Block No, 1 which lay further to 
the east was valued at Rs. 65, having regard 
to the fact that the road on which this block 
was situated was not a shopping locality. 
Block NO. 2 was just behind Block No. 1 and 
that was valued at Rs. 35 per square yard. 
The remaining blocks, viz. Blocks Nos. 8, 9 
and 10, were valued by the learned Judge at 
RS. 60, RS. 40 and Rs. 50 respectively. Blocks 
NOS. 7 and 10 were assessed on a rental basis 
and the claimants have accepted the valuation 
put upon them. We may take it, therefore, 
that their value was Rs. 115 and Rs. 50 per 
square yard respectively. 

Before dealing with the evidence, it is neces¬ 
sary to make a few observations about the 
arguments urged before us as to the evidentiary 
value of the notes of inspection made by the 
learned Judge. He went in company of the 
claimants’ manager, the pleaders in two 
companion references and the Government 
Pleader for local inspection. He visited not 
only the site of the acquired properties but 
the neighbouring localities and also several 
other properties which were the subject-matter 
of the sales, etc., relied upon by the parties. 
Thereafter he made notes of inspection which 
were shown to the Government Pleader and 
the two pleaders who appeared in the other 
reference. Under o. 18, R. 18, Civil P. C., 
the learned Judge had the power to conduct 
such local inspection and his notes are not 
only a relevant but an important piece of 
evidence in the case. It is true that the con> 
elusion to which the Judge may come on such 
inspection cannot take the place of sworn 
evidence, but it is open to him to believe or 
disbelieve the evidence of witnesses on what he 
sees on inspection : 35 Bom. 317.^ As a general 
rule, his findings based on such inspection are 
entitled to great weight by the Court of appeal 
in the same manner in which findings based 
on appreciation of oral evidence would be. 
This would be particularly so when, as in the 
present case, the party accompanied the Judge 
for inspection and had an opportunity to 
explain his case to him. Most of the conclu- 
sions arrived at by the learned Judge on his 
local inspection are, in my opinion, supported 
by evidence. This Court will, therefore, inter¬ 
fere only if the learned Judge has adopted 
a wrong principle in arriving at the valuation 
of the lands or has flagrantly disregarded evi¬ 
dence having a material bearing on the points 
in dispute. In my opinion, he has done neither 
of the two and his findings about the valuation 
of the different blocks must therefore be 
confirmed. But even apart from his opinion 

3. (’ll) 35 Bom. 317 : 10 I. 0. 914, Lakmidas 
Ebusbal v. Bbaiji Ehosbai. 
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based on local inspection, the learned Judge 
is, in my opinion, right on the merits. 

There is one point about the local inspection 
made by the Judge on which I desire to make 
a few observations. This inspection seems to 
have been carried out not only after the whole 
of the evidence was led but after the argu¬ 
ments of both sides were over. It appears that 
the notes were shown to the pleaders of the 
parties and they have simply initialled them. 
This has an equivocal effect. It may give rise 

i inference that they impliedly accepted 
ruth or it may mean that they initialled 
merely to show that they had read them, 
aough they may not accept their accuracy 
th. As the arguments were over, the 
irs would have no opportunity to chal- 
them before the judgment was pro- 
sd. This procedure is quite improper. 
Iways desirable in all cases where local 
tion is necessary that the Judge should 
carry out the inspection at any stage before 
the arguments are heard, and if he conducts the 
inspection at the request of the parties, it 
should be made clear whether the parties have 
left the matter to be decided as he thinks 
proper from his inspection or that he is merely 
inspecting under o. 18 , R. 18 . Civil P. C. If 
the Judge records his impressions or opinions 
in his notes of inspection, the parties must 
have an opportunity to urge their arguments 
on those notes at the time when the case is 
generally argued before the Court. In most 
cases it would be desirable for the Judge to 
confine his notes to the facts which he observes 
without recording his impressions or opinions. 
He is entitled to form his impressions, but if 
he records them in the notes, the parties should 
have the opx)ortunity to meet them in their 
arguments and he should not decide the case 
merely from his impressions without giving 
due weight to the evidence. No doubt the 
Court of appeal would attach due weight to 
what the Judge observes in his inspection, 
but the purpose of local inspection is not to 
make it a substitute for the evidence but to 
assist in its appreciation. [The judgment next 
dealt with the question of valuation of plots 
compulsorily acquired and concluded : ] We, 
therefore, send an issue to the lower Court on 
this point. The issue will be : 

Whether the claimants prove damage, if 
any, under ols. 8 and 4 of S. 23, Land Acqui¬ 
sition Act; and if so, how much?’* 

The finding of the lower Court should be 
returned to this Court wi thin three months 
of the receipt of the record by the lower 
Court. Costs reserved. After the record is 
received by the lower Court it should ask the 
claimants to formulate this demand in terms 
of money claim and thereafter the opponent 
1945 B/89 A 40 


would be entitled to put in a written statement 
against that claim. The parties will be entitled 
to lead evidence on this point. 

R-K. Order accordingly. 

A. I. R. (32) 194S Bombay 305 

Divatia and Lokur JJ. 

Emperor 

v. 

Chimanlal Sankalchand — Accused. 

Criminal Appeal No. 149 of 1944, Decided on 13th 
September 1944, against order passed by Add!. 
Sessions Judge, Ahmedabad. 

(a) Bombay Prevention of Gambling Act (2 of 
1887), Ss. 3, 4—Common gaming house — Ex¬ 
press proof of profit is not necessary — Mere 
hope of profit would suffice. 

The words “or otherwise howsoever" cannot be re- 
garded as restricting the profit or gain of the owner 
or occupier of the house to profit or gain in a manner 
ejusdem generis with what precedes those words, 
and hence even the hope of making a profit out of 
the gambling itself is sufficient to satisfy the re¬ 
quirement of the definition of common gaming 
house. It may happen that the occupier of a house 
may allow it to be used by the public for gambling 
and he himself may take part in it in the hope of 
making a profit, although he may not necessarily 
make it every time. Such a hope is sufficient to 
make the bouse a common gaming house and the 
occupier liable for keeping such a house : (’24) 11 
A.I.R. 1924 All. 338 (F.B.) ; ('27) 14 A.I.R. 1927 All. 
480 and (’24) 11 A.I.R. 1924 Bom. 184, Rel. on ; (’22) 9 
A.I.R. 1922 AU. 61, Nof/off. [P 306 C 2 ; P 307 C 1] 

(b) Bombay Prevention of Gambling Act (2 of 
1887), Ss. 3, 4, 7—Presumption as to purpose of 
occupier arises. 

Where a house is searched on the authority of a 
warrant duly issued and instruments of gaming 
are found therein, the presomptioo under S. 7 
arises and dispenses with the necessity of direct evi¬ 
dence that the gambling was being carried on for 
the profit of the keeper of the house. If under S. 7 
the house is to be presumed to be a common gaming 
house as defined in S. 3, it means that the house is 
being used by its occupier for the purpose of profit 
or gain. It, therefore, follows that even the purpose 
of the occupier of the house is to be presumed under 
that section, and once that presumption is attracted 
it is for the accused to rebut it : (’24) 11 A. I. R. 
1924 All. 186, Bel. on. [p 307 C 1] 

B. O. Rao, Government Pleader —for the Crown. 

Pochaji Jamshedji —for Accosed. 

Lokup J. — This is an appeal by the 
Government of the Province of Bombay 
against an order of the Additional Sessions 
Judge, Ahmedabad, acquitting the accused of 
an offence punishable under s. 4, Bombay 
Prevention of Gambling Act, 1887. On 14th 
May 1942, the Sub-Inspector of Police obtained 
from the Assistant Superintendent of Police a 
warrant under s. 6 of the Act, to raid and 
search the room occupied by the accused. 
Armed with that warrant, the Sub-Inspector 
sent a bogus punter with six marked rupees 
and some slifa on which figures for American 
future were entered. As instructed by him 
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the bogus punter went to the room of the ac¬ 
cused, offered him those six rui^ees and offered 
bets on the figures which he had taken do^m 
on the slips. The accused accepted the bets 
and wrote out the figures on the cover of a 
book of songs. The bogus punter then gave a 
signal and the ix)lice raided the shop along 
with panchas. The marked coins and the 
book were then found by the panchas lying 
near the accused. A panchnama was drawn 
up and after some further investigation a 
charge-sheet was sent up against the accused 
both under ss. 4 and 5 of the Act. The learned 
Magistrate convicted him under both the sec¬ 
tions and sentenced him to pay a fine of 
Rs. 200 or in default to suffer rigorous impri¬ 
sonment for six weeks under s. 4 and to pay 
a fine of Rs. 25 or in default to suffer rigorous 
imprisonment for one week under S. 5. The 
accused having appealed to the Sessions Court, 
the learned Additional Sessions Judge con¬ 
firmed the appellant’s conviction and the sen¬ 
tence passed on him under s. 5, but set aside 
his conviction and sentence under s. 4 on the 
ground that the accused was not proved to 
have been using the room to make a profit 
out of the gambling there. He observed that 
there was no evidence worth the name to 
prove that the accused made any profit or 
gain by the use of his room for the purpose 
of gambling. In his opinion the accused who 
received bets would be a mere gambler, but 
what is required for conviction under s. 4 is 
not a mere proof that be is a gambler but 
that he made some profit by making use of 
his room for gaming. In S. 3 of the Act, a 
common gaming house is defined as meaning 

"a bouse, coom or place in which any instrumeiits 
of gaming are kept or used for the protit or gain of 
the person owning, occupying or keeping such house, 
room or place or of the person using such house, 
room or place whether he has a right to use the 
same or not, such profit or gain being either by way 
of a charge for the use of the instruments of gaming 
or of the house, room or place or otherwise howso¬ 
ever.” 

The question whether it is necessary to 
prove expressly that the person charged with 
keeping a common gaming house made a 
profit or gain out of the gambling carried on 
in that house has been discussed in various 
rulings of different High Courts. In A. I. R. 
1922 ALL. 61^ the Allahabad High Court, in. 
terpreting the corresponding definition of a 
common gaming house in S. 3, U. P. Public 
Gambling Act, 1867, which is similarly worded, 
held that it must be established that the owner 
or occupier takes a fixed commission which is 
irrespective of the result of the gaining, or at 
least that he manipulates the conditions in 

1. (’22) 9 A. I, R. 1922 All. 61: 65 I. C. 852, Lach- 
chi Ram v. Emperor. 


such a manner that he cannot possibly lose. 
The correctness of that decision was doubted 
in a later case and the question was referred 
to a Full Bench in 46 ALL. 447.^ The question 
referred to the Full Bench was whether the 
words “for the profit” necessitated proof that 
profit was certain to result or whether it was 
sufficient that the instruments were used in 
the hope of profit. But that question was not 
decided by the Full Bench as it found that in 
the particular case profit was certain to result 
and, therefore, in any event the particular 
case came w’ithin the more strict interpreta¬ 
tion, assuming that interpretation was the 
correct one. The ruling of the Full Bench 
was considered by Boys J. in 49 ALL. 562,^ 
and he observed (p. 564): 


'Tf 1 bad to decide the point 1 should unhesitat¬ 
ingly hold that it was not necessary to prove that 
profit was certain to result. In my opinion a mere 
expectation of profit would suflBce.” 


A. I. E. 1922 ALL. 61^ was considered by a 
Division Bench of this Court in 25 Bom. L. R. 
1089,* and was dissented from. It was held 
that to constitute a common gaming house it 
was sufficient if it was one in which instru¬ 
ments of gaming were kept or used for the 
profit or gain of the person keeping or using 
such place, i. e., where the person keeping or 
using the house knew that profit or gain 
would in all probability result from the use 
of the instruments of gaming. The profit or 
gain may not actually result from such use. 
But if- profit or gain is the probable and ex¬ 
pected result of the game itself and if that is 
the purpose of keeping or using the instru¬ 
ments, it would be sufficient to bring the case 
within the scope of the definition. 

It is argued by Mr. Pochaji on behalf of 
the accused that even in that case it was ob¬ 
served that “the prosecution must establish 
that the purpose was profit or gain and that 
that might be done either by showing that 
the owner was charging for the use of the in¬ 
struments of gaming or for the use of the 
room or place or in any other manner.” Thet 
words "or in any other manner,” (which were 
used there instead of the words appearing at 
the end of the definition “or otherwise howso¬ 
ever”) cannot be regarded as restricting the 
profit or gain of the owner or occupier of the 
house to profit or gain in a manner ejusdena 
generis with what precedes those words, and 
hence even the hope of making a profit out of 
the gambling itself is sufficient to satisfy the 


24) 11 A. I. R. 1924 AU. 338 : 46 AU. 447 : 81 
3. 438 (F. B.), Emperor v. Atma Ram. 

27> 14 A. I. R. 1927 All. 480; 49 All. 562 ; 101 

C. 474, Emperor v. Ismail. 

24) 11 A. I. R. 1924 Bom. 184 ; 47 Bom. 960 : 
I. C. 995 ; 25 Bom. L. R. 1089, Emperor v. 
ttatraya. 
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requirement of the definition of common gam¬ 
ing house. It may happen that the occupier 
of a house may allow it to be used by the 
public for gambling and he himself may take 
part in it in the hope of making a profit, 
although he may not necessarily make it 
every time. Such a hope is sufficient to make 
jthe house a common gaming house and the 
loccupier liable for keeping such a house. 

In this case there is also a presumption 
under S. 7 of the Act that the house was a 
common gaming house, since a search war¬ 
rant was obtained by the Police Sub-Inspector 
imder s. 6 of the Act, and in execution of the 


accused of the offence punishable under s. -i. 
We convict him also under s. 4 (a), Bombay 
Prevention of Gambling Act, 18S7, and restore 
the sentence imposed on him by the learned 
Magistrate. 

Order set aside. 

A. I. R. (32) 1945 Bombay 307 

N. J. Wadia and Rajadhyaksha JJ. 
A /aruti Babaji — Plaintiff — Appellant 

V, 

Manohar and others — Defendants _ 

Respondents. 


warrant instruments of gaming were found in 
the house. It is true that where the conviction 
rests entirely on the bare presumption under 
S. 7 , arising from the discovery of instruments 
of gaming under a lawful warrant, it is neces¬ 
sary to consider carefully whether the legal 
presumption is rebutted by the circumstances 
of the case and by the evidence produced for 
the defence. In this case the accused has not 
only not produced any evidence but has failed 
to account for the finding of the instruments 
of gaming in his room. As held in 45 ALL. 
671,® where a house is searched on the autho- 
rity of a warrant duly issued, and gambling 
is found going on in the house and instru¬ 
ments of gaming are also found therein, the 
presumption under s. 7 of the Act arises and 
dispenses with the necessity of direct evidence 
that the gambling was being carried on for 
the profit of the keeper of the house. Mr. 
Pochaji argues that the presumption applies 
only to the house and not to the occupant of 
the house. If under S. 7 the house is to be pre¬ 
sumed to be a common gaming house as defined 
in S. 8, it means that the house is being used 
by its occupier for the purpose of profit or 
gain. It, therefore, follows that even the pur¬ 
pose of the occupier of the house is to be 
presumed under that section, and once that 
presumption is attracted, it is for the accused 
to rebut it. There are no circumstances in this 
case which may be regarded as rebutting the 
presumption arising under s. 7 that the appel- 
lant was using his room as a common gaming 

house. He is, therefore, liable to be convicted 
under 8.4 also. 


The learned Magistrate sentenced the 
cused to a fine of Rs. 200 only and has gi^ 
no reason why the minimum sentence of i 
prisonment for one month and a fine of Rs. 
was not inflicted as required by s. 4 (a). * 
do not, however, think that we should ini 
fere with his discretion with regard to 
sentence. We, therefore, set aside the order 
toe Additional S essions Judge acquitting i 

• ^5 All. 671: 

I. C. 368, Emperor v. Sita Ram. 


Second Appeal No. 655 of 1941, Decided on 15th 
February 1944, from decision of Assistant Jud^e, 
Sholapur, in Appeal No. 62 of 1939. ’ 

Transfer of Property Act (1882), Ss. 60 and 93 
— Consent instalment decree for redemption 
passed before Act extended to Bombay — On 

default right to redeem to be barred_Default 

committed—Application for foreclosure Fresh 

order to make foreclosure absolute held un¬ 
necessary-—Fresh suit for redemption after forty 
years held barred. 

In a suit by the mortgagor to redeem a usufruc¬ 
tuary mortgage filed in 1888. the parties came to a 
compromise and instalments were settled. The mort¬ 
gagee was to continue in possession till the whole 
amount was paid. On default of any two instal¬ 
ments, the right to redeem was not to remain. This 
compromise was filed under S. 44, Dekkhan Agri¬ 
culturists' Relief Act, in 1889. The mortgagor com¬ 
mitted default in payment and the mortgagee in 
1894 applied to foreclose the mortgage. But bavin" 
held that S. 93, T. P. Act, wa.s not applicable, the 
Conrt ordered that no fresh order was necessary. 
Nothing happened for 40 years and the mortgagor 
in 1938 filed a fresh suit for redemption ; 

Held that by reason of the decree in the year 1889, 
the right of the mortgagor to redeem the mortgage 
was extinguished, and, therefore, the suit to redeem 
the same did not lie and was barred by the prin- 
ciple of res judicata : Case law discussed. 

[P 310 C 2] 

G. P. Murdeshwar — for Appellant. 

P.B.GajeyidragadJiar^ioT Respondents 8 and 9. 

Rajadhyaksha J —This is an appeal by 
the plaintiffs against an order passed by the 
Assistant Judge, Sholapur, confirming the 
decree of the Subordinate Judge of Barsi in 
Civil Suit NO. 202 of 1937 dismissing the plain¬ 
tiffs’ suit with costs. This was a suit filed by 
the plaintiffs to redeem a mortgage executed 
by their ancestor in the year 1872. The mort- 
gage was a usufructuary one. The plaintiffs’ 
father and other heirs of the original mort¬ 
gagors applied to the conciliator under S. 39, 
Dekkhan Agriculturists’ Relief Act, 1879, for 
redemption of the mortgage. The heirs of the 
mortgagees then claimed that Es. 7753 were 
due on the mortgage, but the parties even¬ 
tually came to a settlement before the conci¬ 
liator. The terms of the settlement were 
incorporated in the conciliator's award, Ex. 47 , 
which provided for the payment of rs. 5200 
by annual instalments of Rs. 200 each and 
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further stated that on default in the payment 
of two instalments, the applicants’ i. e., the 
mortgagors’ right to redeem the property was 
not to remain. Possession of the lands, which 
were with the mortgagees, was to be continu¬ 
ed and the mortgagees were to appropriate 
the income of the lands towards the interest. 
The sura of Es. 5200 was made repayable by 
26 instalments, and on full payment of the 
amount the possession of the property was to 
be restored to the mortgagors. This kabulayat 
was accepted by the parties and w'as sent to 
the First Class Subordinate Judge of Shola- 
pur under S. 44 (l), Dekkhan Agriculturists’ 
Relief Act. This was suit No. 74 of 1888. In 
response to the Court’s notice, the mortgagors 
appeared and admitted the kabulayat. The 
mortgagees did not appear, and the Court 
eventually ordered on 5th February 1889, that 
the kabulayat be filed. The mortgagors failed 
to pay the instalments as agreed upon. In the 
year 1894, the mortgagees applied by Darkhast 
No. 1690 of 1894 to the Court for the foreclos¬ 
ure of the mortgage. But the Court held that 
as the mortgage was a usufructuary one, 
S. 93, T. P. Act, as it then stood, did not 
apply and that it was not necessary to make 
a fresh order for making the previous order 
absolute. The application was, accordingly, 
dismissed. This order was passed although the 
mortgagors themselves had appeared and had 
raised no objection for granting the order 
of foreclosure that was prayed for therein. 
Forty-three years thereafter the heirs of the 
mortgagors filed the present suit asking for 
redemption of the original mortgage. 

The suit was resisted principally by defen- 
dants 8 and 9, and their main contentions 
were that the suit was barred by res judicata 
and that the suit was not maintainable as the 
right of redemption was extinguished by the 
decree of the year 1889. The learned Subordi- 
nate Judge held that the suit was barred by 
res judicata in view of the decision in Suit 
NO. 74 of 1888 on the file of the First Class 
Court at Sholapur, and that by reason of the 
decree in that suit, the right of the plaintiffs 
to redeem the mortgage was extinguished, and 
the mortgage was foreclosed. He, therefore, 
dismissed the plaintiffs’ suit with costs. 
Against that order an appeal was filed in the 
District Court of Sholapur and was heard 
by the learned Assistant Judge. He held that 
although there was no bar of res judicata, the 
right to redeem was extinguished and that, 
therefore, the plaintiffs’ suit for redemption 
was not maintainable. He, therefore, confirm¬ 
ed the decree of the lower Court and dismissed 
the appeal with costs. Against that order the 
plaintiffs have come in second appeal. 

It was first contended by Mr. Murdeshwar 


that the mere order in the decree of 1889 that 
in default of payment of two instalments, the 
right of the applicants to redeem the property 
will not remain, would not automatically 
result in the right being extinguished. He 
urged that that decree was in the nature of a 
decree nisi and, therefore, until a decree ab¬ 
solute was passed by the Court, the plaintiffs’ 
right of redemption could not be said to have 
terminated. In this connexion he referred to 
S3. 92 and 93, T. P. Act, 4 of 1882, in which 
the relevant provisions regarding the mort¬ 
gages and redemption were embodied prior to 
their transfer to O. 34, Civil P. C., in the year 
1908. Under s. 93, “if the payment was not 
made of the amounts found due and as directed 
in a preliminary decree under S. 92, the defen- 
dant could, unless the mortgage was simple 
or usufructuary, apply to the Court for an 
order that the plaintiff and all persons claiming 
through or under him be debarred absolutely 
of all right to redeem, or (unless the mort- 
gages were by conditional sale) for an order 
that the mortgaged property be sold. On the 
passing of an order under that section, the 
plaintiff’s right to redeem and the security 
shall, as regards the property affected by the 
order, both be extinguished.” The contention 
of the learned advocate was that inasmuch as 
an order contemplated by S. 93 extinguishing 
the right to redeem was not passed, the decree 
of the First Class Subordinate Judge in Suit 
No. 74 of 1888, dated 5th February 1889, did 
not have that effect. In our opinion the prin- 
cipal objection to this line of reasoning is that 
when the decree was passed in the year 1889, 
the Transfer of Property Act was not in force 
in the Bombay Presidency to which it was 
first extended in the year 1893. When, there¬ 
fore, as the law then stood, there was no pro- 
vision for passing a decree nisi and then a 
decree absolute, the order of the learned First 
Class Subordinate Judge could not be in con- 
formity with the provisions of the law which 
came into force four years later. We are told 
that prior to the year 1893, the law governing 
the relations of the mortgagors and the mort¬ 
gagees was that embodied in s. 15 of Regula¬ 
tion 5 of 1827. That section provides for the 
sale of mortgaged properties. Under snb-cl. (3) 
of that section, 

“in the absence of any special agreement or recog¬ 
nised law or nsage to the contrary, either party may 
at any time, by the institution of a civil suit, cause 
the property to be applied to the liquidation of the 
debt, the surplus, if any, being restored to the 
owner.*’ 

It would be noticed that that provision applies 
in the absence of any agreement to the con¬ 
trary. In the present instance, both the par¬ 
ties agreed to the terms of the decree by which 
the applicant-mortgagors obtained the privi- 
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lege of paying the decretal debt in instal¬ 
ments ranging over a period of 20 years. 
They also agreed that the right to redeem 
shall be extinguished on default of payment 
of two instalments. There was, therefore, 
nothing illegal in the decree that was passed 
especially when at that time no particular 
form of decree was provided, and the order 
was based on the consent of the parties. It 
was argued by the learned advocate that even 
though the Transfer of Property Act did not 
in terms apply to the decree which was passed 
four years earlier, the principles of that Act 
should be applied, as a matter of justice, 
equity and good conscience, and in this con. 
nexion he referred to the decision of the Privy 
Council in 25 I. A. 241^ and of the Full Bench 
of the Madras High Court in 24 Mad. 47.^ 
But even under the Transfer of Property Act, 
S. GO lays down that the mortgagor has a 
right to redeem unless the right was extin¬ 
guished by an act of the parties or by an 
order of the Court. In the present instance, 
there was not only an agreement between the 
parties, but also an order of the Court that in 
default of payment of two instalments, “the 
right to redeem was not to remain," which 
clearly means that the right to redeem was 
extinguished. Sections 92 and 93 are in the 
nature of procedural sections when the right 
to redeem is extinguished by an order of the 
Court. But as these sections were not in 
force at the time when the decree was passed 
in Suit No. 74 of 1888, it is difficult to contend 
that merely because the precise form of order 
as contemplated in those sections was not fol- 
lowed, the right to redeem still remained in¬ 
tact. In 1889 it was not necessary for the 
Court to pass two such orders, and therefore 
the order of the Court in that suit must be 
given its plain meaning, viz., that if there was 
a default in the payment of two instalments, 
the right to redeem was extinguished. 

The present suit is not very different from 
the case in 46 Bom. 848.^ In that case also, 
the plaintiffs obtained a decree for redemption 
in the year 1897 which provided that on the 
mortgagors’ failure to pay the mortgage 
money within the stipulated time they were 
to be finally debarred from all rights to re¬ 
deem. The mortgage money was not, in fact, 
paid, and the plaintiffs filed a second suit 
for redemption in the year 1917. It was 
then held that the second suit for redemp. 
tion did not lie and was barred under Ss. ii 

i 7C98) 26 Cal. 1 : 25 I. A. 241 : 7 Sir. 394 (P. C.), 
Eader Moideen y. Nepean. 

2. (1900) 24 Mad. 47 (F. B.), Vasudevan Nambudri- 
pad V. Valia Chathu Achan. 

3. (’22) 9 A. I. R. 1922 Bom. 127 : 46 Bom. 348 : 
64 I. C. 1004, Eusbaba Ramji v. Budhaji Sakha- 
ram. 


and 47, Civil P. C. This ruling would apply 
to the present case, but then it was con¬ 
tended by Mr. Murdeshwar that this deci¬ 
sion must be deemed to be impliedly overruled 
by the ruling of the Privy Council in 56 ALL. 
561.* In that case the decree in the earlier 
suit of 1896 provided “that if the mortgagor 
failed to pay in accordance with the decree 
his ‘case will stand dismissed’." This decree 
was not in conformity with the then provi¬ 
sions of s. 92, T. P. Act. No payment of the 
mortgage money was made; the mortgagee 
remained in possession, but did not apply for 
an order under S. 93 of the Act debarring the 
mortgagor’s right to redeem. In 1924 a fresh 
suit to redeem the property was brought. It 
was held by their Lordships of the Privy 
Council that 

“the decree of 1896 properly construed did not ex¬ 
tinguish the right to r^eem, and consequently by 
S. 60 of the Act that right still existed : the right 
was not barred by res judicata, because the former 
suit related to the right at a different date.” 

Their Lordships, in giving the judgment, re¬ 
ferred with approval to the case in 24 ALL. 
44^ and the case in 44 ALL. 730.® But in both 
these cases, as also in the case before their 
Lordships, the earlier suit ended in a decree 
that either “the case will stand dismissed" or 
“in case of default the judgment should be 
deemed not in existence" or “in case of default 
the suit will be considered dismissed." In all 
these cases, it was held that the second suit 
for redemption would lie. But their Lordships 
themselves observed (p. 566): 

“If it could be said that the old decree involved a 
decision that the mortgagor’s right to redeem was 
extinguished, that matter would indeed be res judi¬ 
cata, but this very question of the» meaning and 
effect of the old decree arises for consideration under 
the third point.” 

It would thus be clear that if the earlier 
decree involves the decision that the mortga- 
gors' right to redeem w’as extinguished, then 
the matter would be res judicata, and in the 
decree that their Lordships had to consider, it 
was held that the meaning and the effect of 
the earlier decree was that the right to redeem 
was not extinguished. In the case that arises 
for consideration before us, if we were to 
come to the conclusion that the meaning and 
the effect of the earlier decree was to extin¬ 
guish the mortgagors’ right, then obviously 
the second suit would be barred by the prin- 
ciples of res judicata. In our opinion the 
decree of 1889 can have no other meaning 
except that if there w’as any default in the 

4. (’34) 21 A. I. R. 1934 P. C. 205 : 56 All. 561 : 

61 I. A. 362 : 151 1. C. 37 (P. C.), Raghunath 
Singh V. Mt. Hansraj Eunwar. 

5. (’02) 24 All. 44 (F.B.), Sita Ramv. Madho Lai. 

6. (’22) 9 A. I. R. 1922 All. 377 ; 44 All. 730 : 69 
I. C. 167, Hari Ram v. Indraj. 
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pajment of two instalments, the right to re¬ 
deem was extinguished. It is stated so in so 
many words. That was also clearly stated in 
the case which this Court had to consider in 
4G Bom. 34S^ and this Court then held that 
the second suit for redemption did not lie. 
The observations of the Privy Council, there- 
fore, at p. 5CS, far from overruling the decision 
of this Court in 4G Bom, 348,^ emphasize that 
the second suit would be barred if the earlier 
decree involved the decision that the mortga¬ 
gors right to redeem was extinguished. The 
learned advocate for the appellants invited 
our attention to the remarks of their Lord, 
ships at p. 5G9 to the effect that; 

The right to redeem is a right conferred upon the 
mortgagor by enactment, of which be can only be 
deprived by means and in manner enacted for that 
purpose, and strictly complied with.” 

But as in this case in the year 1889, there was 
not any special procedure provided for depriv¬ 
ing the mortgagor of his right, we must hold 
that in view of the terms of S. 60 , T. P. Act, 
the right to redeem was extinguished, not 
only by an agreement between the parties but 
by an order of the Court. In the case before 
their Lordshii)s, the earlier decree could not 
be construed as extinguishing the right to re¬ 
deem. But in the case before us, no meaning 
can be attached to the decree of 1889 other 
than that the right to redeem was to be extin¬ 
guished if there was a default in the payment 
of two instalments. 

It was lastly argued by the learned advo¬ 
cate that although there is a provision in the 
decree that in default of payment of any two 
instalments, the right of the applicants to 
redeem the property would not remain, the 
property was still to continue with the mort- 
gagees for twenty, six years. His contention, 
therefore, was that in spite of the default, the 
relationship of the mortgagor and the mort¬ 
gagee was to subsist. In our opinion, this is 
not the proper construction to be placed on 
the decree. After reciting that a sum of 
Its. 5200 was to be paid in annual instalments 
of Rs. 200 each, the decree goes on to recite as 
to what is to happen when there was a default 
m the payment of any two instalments, and 
it says that the right of the applicants to re¬ 
deem the property would not remain. Then 
the later sentences of the same decree visualise 
the position that would obtain if the mortga- 
gois made no default in the payment of two 
instalments, and the decree says that as the 
Ijcssession of the property was with the oppo¬ 
nents, i. e. mortgagees, they would continue 
to remain in iwssession and enjoy the pro¬ 
perty in lieu of interest, and after the princi¬ 
pal was paid off in twenty-six instalments of 
Rs. 200 each, the mortgagees would deliver 
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possession to the applicants-mortgagors. In 
our opinion, on a proper reading of the decree, 
it cannot be contended that in any event, the 
relationship of the mortgagors and the mortga. 
gees was to subsist for twenty-six years. This 
construction attributes no meaning to the 
clause that in default of payment of two 
instalments, the right of the applicants to re. 
deem the property would not remain. We 
are, therefore, of opinion that by reason of 
the decree in Suit No, 74 of 1888. the right of 
the plaintiffs to redeem the mortgage was 
extinguished, and that, therefore, the present 
suit to redeem the same mortgage does not 
lie and is barred by the principle of res judi¬ 
cata. The appeal, therefore, fails and is dis- 
missed with costs. 

Appeal dismissed. 
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Stone C. J. and Divatia J. 

Daulatrao Malojirao — Plaintiff — 

Appellant 

v. 

Government of Bombay and others — 

Defendants — Respondents. 

First Appeals Nos. 341 and 383 of 1940, Decided 
on 17th March 1944, from decision of First Class 
Sub-Judge, Dharwar, in Special Suit No. 53 of 1938. 

(a) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4 — Saranjam — Rules made in 1898 
— Effect of, explained — When suit is barred 
enunciated. 

Rules made in 1898 for the better regulation of 
saranjam estates proceed to laydown how a saranjam 
tenure shall be ordinarily regulated; and although 
some of the rules appear maudatory in form, they 
cannot be held as impeaching Government’s right 
of free determination, so as to confer upon persons 
actually orprospeclively interested in saranjam grants 
any firmer tenure than previously existed. The rules 
are to be read as rules of convenience declaratory of 
Government's intentions : the avowal of which does 
not preclude Government from for ever changing its 
mind. There is also this further attribute of saran¬ 
jam tenures: that they may be granted in respect 
of the royal rent, or of the soil itself. The difier- 
eneeisone of substance. The jurisdiction of the Court 
is barred in respect of claims of saranjam tenures of 
the soil but it might be otherwise if the saranjam 
was of the royal rents. [P 312 C 1] 

(b) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4—Suit against Government for declar¬ 
ing that lands continued to be saranjam held 
barred under S. 4. 

A portion of the saranjam lands was granted for 
performance of the kulkami services for the whole 
saranjam. The grantee continued in possession for 
over 60 years till the Government decided to termi¬ 
nate saranjam on account of the grantee’s adverse 
possession. The Government, therefore, treated the 
lands as khalsa lands and levied full assessment 
and appropriated the same to themselves. A resolu¬ 
tion was subsequently passed by the Government by 
which it treated the lands as still forming part of 
saranjam lands. The successor of the grantor filed a 
suit against the Government and the grantee for 
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declaring that the lands had not ceased to be saran* 
jam lands : 

Held that the suit was barred bj S. 4 since the 
claim against GoTcrnment rested upon saranjam 
tenure and that even a declaratory relief could not 
be granted under S. 4 (a). [P 315 C 1] 

(c) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 12 — Object of. 

Section 12 is enacted to meet a situation which 
arises when the bar of S. 4 prevents the different 
questions of law from being judicially decided in the 
ordinary way. [P 315 C 1] 

(d) Inam grants—Saranjam—Whether saran¬ 
jam lands can be acquired by adverse possession 
by grantee (Quare). 

Whether saranjam lands granted by the saran- 
jamdar to a person for performance of service can 
be claimed adversely to the saranjamdar by the 
grantee at least so long as the services are being 
performed. [P 315 C 1; P 316 C 1] 

H. C. Coyajee and B. D. Belvi — for Appellant. 

B. G. Rao, Government Pleader — 

for Government of Bombay. 

A.G. Desai, S.A. Kher and P.S.Malvankar 

— for Respondents 3 to 6. 

Stone C. J> — This is an appeal and cross, 
appeal from the judgment dated 3lst July 
1940, of the First Class Subordinate Judge of 
Dharwar. The plaintiff, who is the appellant 
in this Court, claims to be the saranjamdar 
of an estate of which his ancestors had been 
tenants-for-life for a great many years. The 
estate was formerly part of a larger saranjam 
estate known as the Gajendragad estate regis- 
tered in the books of Government in the name 
of an elder branch of the appellant’s family. 
In or about the year 1842 one of the saran- 
jamdars of this elder branch appointed as 
manager of a part of the Gajendragad estate 
a certain kulkarni, who was the ancestor of 
respondent 2. Whqjther this appointment was 
made orally or in writing does not appear, 
and no documentary confirmation of it is 
forthcoming. However, there is no dispute 
between the parties that some arrangement 
was in fact made, nor is it disputed that in 
consideration of hereditary services to be 
rendered by the kulkarni and his descendants 
in managing part of the estate and collecting 
the rents and profits thereof the kulkarni and 
his descendants were to retain for their own 
use the rents and profits of a certain portion 
thereof being some sixty acres of land for¬ 
merly part of Survey No. 83, but now kno\\T2 
by Survey nos. 121.122-123-124. Between the 
years 1869 and 1891 the Gajendragad estate 
was in fact informally divided between the 
three branches of the appellant’s aficestral 
family, and it fell to the lot of the appellant’s 
father to enjoy as saranjamdar, though with¬ 
out Government recognition, that one-third of 
the Gajendragad estate in which was included 
the sixty acres now in dispute. In 1891 Gov- 


ernment, though without recognition and it 
may be without knowledge of the informal 
division between the three branches of the 
family, passed the following resolution : 

“It appears to Government that the whole Gfijen- 
dragad Estate is a saranjam continuable as heredi¬ 
tary in the fullest sense of the word as interpreted 
by the Court of Directors in para. 9 of their Despatch 
No. 27, dated 12tb December 1655. It is continu¬ 
able to all male legitimate descendants of the holder 
at the time of the British conquest ; and should 
Government ever sanction an adoption the terms of 
sanction would be those applicable to saranjamdars. 
The property should be dealt with like other satan- 
jams in the Political Department. In the event of 
the saranjam or any part of the original saranjam 
being included in the scheme for the revision of the 
Hyderabad-Bombay Frontier, the reversionary in¬ 
terest would have to be calculated, and the rights of 
the saranjamdar should be guarded as recognised by 
Government. The family of the saranjamdar should 
be made acquainted with this decision.” 

In order to appreciate the implications of 
the subsequent history of this matter, it will 
be convenient to make at this stage some 
reference to the development of the legal con- 
ception of saranjam tenure and its position 
with regard to the jurisdiction of the Courts 
of this country. By s. 4, Revenue Jurisdiction 
Act, 1876, it is provided that “ ... no civil 
Court shall exercise jurisdiction as to any of 
the following matters : . . . claims against the 
Crown relating to lands . . . granted or held 
as saranjam, or on other political tenure .. 

In the year 1882 the case in 6 Bom. 593^ came 
before this High Court, and it was held that 
it was for Government to determine how 
saranjam grants were to be held and inherited 
and that the Courts are bound to determine 
claims relating to the saranjam estates in 
accordance with rules laid down by the British 
Government. That case was between private 
persons : as also was the case in 17 Bom. 431^ 
which went to the Privy Council in 1892. Their 
Lordships had occasion to consider the nature 
of a saranjam estate, and in the judgment of 
the Board delivered by Lord Hannen there 

appears at p. 447 the following passage : 

"With regard to the expression contained in some 
of the sanads previously cited of the grant being to 
the person named, ‘his son, grandson, Ac., from 
generation to generation,’ it has been observed by 
many writers of authority on this subject that they 
do not, as might be supposed, impart a fixed heredi¬ 
tary tenure. Colonel Etheridge, in bis preface to the 
narrative of the Bombay Inam Commission, quotes 
the language of Sir Thomas Munro in a minute of 
15th March 1822, in which be states that the ‘terms 
in such documents (sanads) ‘for ever,’ ‘from genera¬ 
tion to generation’ or in Hindu grants, ‘while the 
sun and the moon endure,’are mere forms of expres- 
8ion,and were never supposed either by the donor or 
receiver to convey the durability which they imply, 
or any beyond the will of the sovereign;’ and in a 
subsequentminuteof 16thJanuary 1823, Sir Thomas 

1. (’82) 6 Bom. 598, Bamchandra v. Venkatrao. 

2. (’92) 17 Bom. 431: 20 I. A. 50 : 6 Sar. 52 (P.C.), 

Shekh Sultan Sani v. Sbekh Ajmodin. 
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Munro shows that while the seizure of private pro¬ 
perty by the native princes would have been con¬ 
sidered unjust by the country, jaghir grants were 
not regarded by the people in the light of private 
property. (Etheridge, p. 14.) 

Their Lordships entertain no doubt that the 
engagements entered into by the Enghsh Govern¬ 
ment with the Raja of Satara and with the several 
jaghirdars did not impart any greater fixity of 
tenure than had been previously enjoyed by those 
jaghirdars under the native rulers, and that their 
jaghirs were liable to resumption at the will of the 
Government, although from reasons of political ex¬ 
pediency the English authorities would not be dis- 
posed to add to the disturbance and confusion 
attending a conquest, by dispossessing the holders 

of property to any greater extent than was necessary 
for safety.” 

Then at p. 456 his Lordship observes : 

Their Lordships are of opinion that the question 
to whom a saranjam or jahagir shall be granted 
upon the death of its holder, is one which belongs 
exclusively to the Government, to be determined 
upon political considerations and that it is not 
within the competency of any legal tribunal to re- 
view the decision which the Government may pro¬ 
nounce. This principle is clearly expressed, not for 
the first time, in Bombay Act 7 of 1863, S. 2, cl. 3, 
and is recognised in cases where the question has 
been raised.” 

In 1898 Government made rules for the better 
regulation of saranjam estates. Rule i is as 
follows : 

“ Saranjam shall be ordinarily continued in ac¬ 
cordance with the decision already passed or which 
may hereafter be passed by Government in each 
case.” 

The rules proceed to lay down how a saran- 
jam tenure shall be ordinarily regulated; and 
although some of the rules appear mandatory 
in form, they cannot, in my judgment, be 
held up as impeaching Government’s right of 
free dcuermination, so as to confer upon per¬ 
sons actually or prospectively interested in 
saranjam grants any firmer tenure than 
previously existed. In my judgment the rules 
are to be read as rules of convenience decla¬ 
ratory of Government’s intentions: the avowal 
of which does not preclude Government from 
for ever changing its mind. There is also this 
further attribute of saranjam tenures : that 
they may be granted in respect of the royal 
rent, or of the soil itself. That the difference 
is one of substance is well illustrated by the 
case in 25 Bom. L. R. 527^ in which the Privy 
Council held that whereas the jurisdiction of 
the (burt was barred in respect of claims of 
saranjam tenures of the soil, it might be other- 
wise if the saranjam was of the royal rents. 
Turning again to the history of the saranjam 
With which we are concerned in this appeal. 
The appellant’s predecessor of his one-third of 
the Gajendragad estate died in 1896. and the 
a ppellant assumed occup ation of that one-third 

3. (’23) 10 A. I. R. 1923 P. C. 6 : 47 Bom. 327 : 50 
I. A. 49 : 72 I. C. 828 : 25 Bom. L. R. 527 (P. C.), 
Secretary of State v. Laxmibai. 


without any formal sanction or grant from 
Government. Indeed, as appears from Ex. 84, 
which is an extract from the Inam Register in 
respect of the village of Kodaganur, Dharwar 
District, for the year 1906-07, the sixty acres 
under old survey no. 83 remained registered 
in Government’s saranjam lists in the name 
of Daulatrao Bhujangrao Ghorpade, who was 
the main saranjamdar in a senior branch of 
the ancestral family of the appellant. 

Up to the year 1929 the kulkarnis, pursuant 
to the arrangement made in 1042, retained 
possession and the rents and profits of the 
sixty acres. But in*that year the then kulkami 
by a sale deed purported to sell the sixty acres 
to respondent 3 and thereby unequivocally 
laid claim to them by adverse possession. This 
sale did not come to the notice of the ma in 
saranjamdar who died in 1931. By a resolu¬ 
tion of Government dated 6th June 1932, the 
Gajendragad saranjam was formally resumed 
and regranted to the eldest son of the deceased 
main saranjamdar. He, instead of litigating 
the question of the sixty acres with respon¬ 
dents 2 and 3, complained to Government. 
Now, it appears that similar diflSculties had 
arisen with regard to other portions of the 
Gajendragad estate and that Government by 
a resolution of October 1932, which did not 
directly affect the sixty acres, laid down that 
in cases in which part of the saranjam lands 
had been alienated for more than sixty years: 
“the Governor in Council is farther pleased 
to direct that full assessment should be levied 
and the assessment ‘so recovered should be 
credited to Government.” The effect of this 
resolution, which appears to have been con- 
sidered by Government as a precedent, pur¬ 
ports to destroy the saranjam tenure of the 
lands to which it relates: so that such lands 
revert to the Crown who can regrant them as 
khalsa lands from which Government receives 
full land assessment. By 1936 the necessity of 
the informal division of the Gajendragad estate 
between the three branches of the family 
receiving Government’s recognition had be- 
come apparent: And by a resolution dated 
25th February 1936, it was declared: 

“After careful consideration the Governor in Coun¬ 
cil is pleased to confirm the decision in Government 
Resolution (Political Department) No. 1769, dated 
17th March 1891, and to declare that the whole of 
the Gajendragad Estate shall be continuable as an 
inalienable and impartible saranjam on the condi¬ 
tions stated in the said resolution. Having regard, 
however, to the manner in which different portions 
of the e^te have been held by diSerent branches 
of the family, the Governor in Council, in modifica¬ 
tion of the orders contained in Government Resolu¬ 
tion No. 8969 dated 7th June 1932, is pleased to 
direct that the portions of the said estate held by 
Sardar Bhujangrao Daulatrao Ofaorpade, Daulatrao 
Malojirao Ghorpade (the appellant) and Bhujangrao 
Yesbavantrao Ghorpade, respectively, shall hence- 
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forth be entered in the revenue records as de facto 
shares in the said estate held by the said persons as 
representatives, respectively, of three branches of the 
Ghorpade family. Each of the said de facto shares 
shall be oontinuable hereditarily as such as if it 
were a separate saranjam estate in accordance with 
the rules made for the continuance of saranjams by 
the Governor in Council in exercise of the powers 
referred to in the rules framed under the Bombay 
Rent Free Estates Act, 1852, and S. 2 (3), Bombay 
Summary Settlement Act (7 of 1863) and such 
special orders as the Governor in Council may make 
in regard to the Gajendragad Estate as a whole or 
in regard to the said shares. The recognition of the 
aforesaid shares and their entry in the revenue re¬ 
cords as separate shares shall not be deemed to 
amount to a recognition of the estate of Gajendragad 
as in any manner partible or alienable and shall 
not in any way affect the right of Government to 
treat the said estate as an entire impartible or 
inalienable saranjam estate. 

2. The Governor in Council further directs that 
the aforesaid shares shall in no case be capable of 
sub-division and shall not in any way be alienated 
or encumbered except in accordance with the rules 
and orders referred to above. The three shares re¬ 
ferred to above shall be continuable hereditarily to 
the three holders named above and to such of their 
respective heirs as shall be male legitimate descen¬ 
dants of the holders of the Gajendragad Estate at 
the time of the British conquest in accordance with 
the orders issued in para. 9 of the Despatch of the 
Court of Directors No. 27, dated 12th December 1855, 
and in Government Resolution (Political Department) 
No. 1769, dated 17th March 1891. The holder of 
each of the three shares shall have the right to be 
consulted in the appointment of any Village Officer 
in any village comprised in his respective share, but 
he shall have no right to interfere with the manage¬ 
ment of the shares of the other holders." 

Be it observed, that the whole of the Gajen¬ 
dragad saranjam estate is thus divided into 
three shares, in accordance with the portions 
held by the three named persons and that 
there is not expressly omitted or subtracted 
from the whole estate any x>ortion of it. Pur¬ 
suant to the 1986 resolution entries had to be 
made in the revenue records. So far as the 
portion comprising the sixty acres is concerned 
this was in fact done in the Land Alienation 
Registry for the village of Kodaganur, being 
Ex. 83 : such registry having been current since 
the year 1890. The total area of the whole 
village, including the sixty acres in dispute, 
is included in the area of 3580 acres and 15 
gunthas, and it is admitted by the Govern¬ 
ment Pleader that the deduction of 170 acres and 
25 gunthas described as inams has nothing to do 
with the sixty acres in dispute. Therefore, it ap. 
I^ars that, pursuant to the 1936 resolution, the 
sixty acres were entered in the revenue records 
in the name of the appellant. Alterations to 
like effect were also made in the Inam Register, 
being Ex. 85, and there can be no doubt that after 
and as a result of the 1936 resolution, Govern, 
ment regarded the sixty acres not only as 
being lands granted by saranjam tenure : but 
as included in the new saranjam carved out 
of the Gajendragad estate in favour of the ap. 
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pellant by the 1986 resolution. An argument 
w'as addressed to us by the Government Pleader 
founded on the word “held” in the resolution 
of 1936, it being contended that all that was 
divided up was the land actually held or in 
the possession of the three de facto saranjam. 
dars : but, in my judgment, this contention is 
untenable. As against Government the resolu. 
tion was a gi’ant of the whole Gajendragad 
estate, and there is no better evidence as to 
the identity of tbatestate than the careful entries 
made by Government in its revenue records. 
Not only did the sixty acres stand registered 
as part of the Gajendragad saranjam immedia- 
tely before the 1936 resolution : but they re¬ 
mained so registered afterwards, the altera¬ 
tion in the register being as to the name of 
the newly recognised saranjamdar, namely, 
the appellant. Further confirmation of this 
is to be found in the fact that in 1938, that is 
to say, after and as the result of the 1937 re¬ 
solution, to which I am about to refer, Govern, 
ment found it necessary to alter its records 
by, in effect, subtracting the sixty acres from 
what had been previously registered as saran- 
jam lands: see Ex. 34. The outstanding dispute 
between the appellant and respondent 3 came 
up for consideration by Government on 26 th 
October 1937, and acting upon a memorandum 
of advice prepared by its Legal Remembrancer, 
to which the resolution itself is attached, it 
was resolved : 

"Government agree with the view of the Remem¬ 
brancer of Legal Affairs that the saranjam lands 
which were alienated to an outsider and which have 
been in his (kulkarni’s) possession for more than 
sixty years cannot now be claimed by the saranjamdar. 
The lands which have gone in the possession of one 
who is a total stranger to the saranjamdar’s family 
and who does not do any service to the family should 
be resumed, but the resumption should be by the 
levy of full assessment which should be credited to 
Government and not to the saranjamdar, as the 
lands have been lost to the saranjamdar’s family for 
a long time and there is no obligation on Govern¬ 
ment to pay the assessment to the saranjamdar. 
The orders of the Collector of Dharwar directing the 
assessment to be paid to the saranjamdar are hereby 
cancelled." 

The appellant, as saranjamdar, formally re- 
cognised by Government by the 1936 resolu. 
tion, prefers this suit against Government and 
against five other respondents; the first two 
being the alleged vendor and alleged purchaser 
of the sixty acres and the three othera, being 
members of respondent S’s family. The main 
buttress of the position taken up on behalf of 
Government, in the shadow of which Mr. 

A. G. Desai for respondents 3 to 6 with some 
diffidence, takes his stand, is that the sixty 
acres were once upon a time granted as 
saranjam lands; that since a claim is advanced 
against Government relating thereto, s. 4 , 
Revenue Jurisdiction Act of 1876, is a bar to 
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any CJourt entertaining the suit. But no argu¬ 
ment has been advanced by Government, nor 
does Government’s written statement of de- 
fence proceed on the basis that the sixty acres 
were at the date of the plaint, i. e. I4th Novem- 
her 193S. or now are of saranjam tenure. 
Indeed the written statement makes it clear 
that Government’s contention is that the sixty 
acres are now khalsa lands. The way the 
matter is put in paras. 8 and 9 of Govern¬ 
ment’s written statement of defence and the 
particulars delivered thereunder is as follows: 

“8. It is submitted that the land lost its saran¬ 
jam character since it was in possession of the 
alienees uninterruptedly for over ninety-four years. 
And at any rate, such interest therein as the plain¬ 
tiff may have had does not now survive and is 
extinguished in view of the fact that Government 
has resumed the same. 

9. It is submitted, therefore, that the plaintiff is 
not entitled to a declaration of title to, or to the 
possession of the land, as saranjam land. The land 
is now khalsa land subject to the levy of full assess¬ 
ment by the Crown in the exercise of its prerogative. 
The land is therefore not liable to contribute for 
remuneration of the olHciating kulkarni or to pay 
judi to the plaintiff.” 

The particulars are as follows : 

‘‘In para. 9 of the written statement of defen¬ 
dant 1 it is contended that the suit lands are now 
khalsa. It is meant by this that the lands in suit 
arc lost to the sarapjam and have lost their saran¬ 
jam character.” 

In this Court the Government Pleader ulti¬ 
mately crystallised his arguments into the 
following submission in answer to the ques¬ 
tion: “What was the tenure of the sixty acres 
on 14th November 1988?” Answer: “The 
lands were khalsa. But this does not solve 
the question so far as S. 4 is concerned in 
view of the word ‘granted’ contained in that 
section.” “ Granted as saranjam ” means 
granted at any date before the claim is made: 
so that once so granted S. 4 is thereafter 
always a bar in respect of claims against 
Government made by the former saranjam- 
dar.” On the other hand, Mr. Coyajee on 
behalf of the appellant asserts that he holds 
the lands in saranjam tenure in right of and 
as the result of the 1936 resolution, and he 
submits that Government has not only framed 
its 1937 resolution on the basis that it was 
dealing with non-saranjam land : but that the 
resolution of resumption itself was for resump¬ 
tion of royal revenue and not of the soil. 
Accordingly it is ineffectual to operate upon 
the saranjam tenure granted by the 1986 
resolution. In the Court below the learned 
Judge found as a fact that the Gajendragad 
saranjam was a saranjam of the soil and not 
of the royal rents, and no argument has been 
addressed to us against this finding. The 
initial question, which falls for determination 
in this appeal, arises from the assertion made 
by the learned Government Pleader that the 


Courts have no jurisdiction to entertain this 
suit by reason of S. 4, Bombay Revenue Juris¬ 
diction Act, 1876. The Government Pleader 
relies on the case in 53 Bom. 12 * and in parti¬ 
cular on the passage at p. 24, which is as 
follows : 

“Primarily it is for Government to determine in 
any particular case of this kind, whether a politiwl 
tenure such as saranjam exists. This is enacted in 
Bom. Act 2 of 1863, S. 16, and Bom. Act 7 of 1863. 
S. 32 (cf. Act 11 of 1852, Sch. B, cl. 10). It has 
accordingly been laid down in 6 Bom. 5981 and in 
17 Bom. 431® that questions of this kind are prima¬ 
rily for Government to decide and that no civil 
Court can interfere with their decision.” 

In this suit, Government submits that the 
land is not saranjam at the date of the plaint 
on the ground that it had long since ceased 
to be saranjam before the 1937 resolution. In 
my opinion, the date of the plaint is the 
material date, since S. 4 ousts the jurisdiction 
of the Court in respect of claims, so that it 
must be the date of the claim which is rele¬ 
vant in considering the question of jurisdic¬ 
tion. If that be so, the material date is 14th 
November 1938, and the questions, which ac¬ 
cordingly arise, are; (i) Whether, on 25tb 
February 1936, being the date of the subdivi- 
sional grant of the Gajendragad estate, the 
saranjam tenure in the sixty acres had been 
destroyed by the adverse possession of the 
kulkarni and his predecessors-in-title ? (ii) 
Whatever be the answer to question (i): what 
is the effect upon the tenure of the sixty acres 
as it existed immediately before 25th February 
1936, (a) as a result of the 1936 resolution, 
and (b) as a result of the 1937 resolution? 
The determination of these questions would 
require a careful consideration, whether for 
the sixty years then last past the possession 
of the kulkarnis had been Eidverse, or whether 
they had in fact rendered some service. The 
1937 resolution itself does not purport to 
resume possession of saranjam lands. It pro¬ 
ceeds on the assumption that the lands have 
lost such tenure and have escheated to Gov¬ 
ernment so as to become khalsa lands. It ap¬ 
pears from one of the documents, which have 
been produced in this Court, that the view of 
Government in another case concerning other 
lands was as follows: 

. . the alienees who obtained possession in 1863 
and 1870 at execution sales have been in possession 
in contravention of the rules or orders governing 
saranjams and can claim to hold adversely to Gov¬ 
ernment. As these alienees have, by a lapse of 
60 years, acquired an indefeasible right to remain in 
possession, under S. 28 read with Art. 149, I^it^ 
tion Act, their indefeasible right has now ripped 
into a prospective title. The saranjam tenure of these 
lands has been exting uished and Government can- 

47729) 16 A. I. B. 1929 Bom. 14 : 53 Bom. 12 : 

115 I. C. 369, Sayaji Maharaj Gaikwat of Barcda 

V. Madhavrao. 
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not exercise their oommon law right of resumption, 
although such right was exercisable at pleasure.** 

The reasoning of that opinion, which, it 
seems to have been assumed, applies to the pre¬ 
sent case, is that Government can rely on the 
adverse possession of a stranger for 60 years 
to extinguish the saranjam tenure and at the 
same time claim the benefit of such extinction 
as setting up a new title to the ownership of 
the soil so that full land assessment can be ob. 
tained from the very person who has created 
a statutory title by adverse possession. Whe- 
jther that be so or not, the plaintiff’s claim is 
ladvanced and rests upon a saranjam tenure, 
and S. 4, Revenue Jurisdiction Act, is a bar to 
any relief being granted to the plaintiff against 
the Government relating to suit lands in so 
far as they are claimed to be granted or held 
as saranjam. Even declaratory relief cannot 
be granted under s. 4 (a), Revenue Jurisdic¬ 
tion Act: 25 Bom. L. R. 1160 ,® On the other 
|hand, the question, whether lands granted by 
a saranjamdor for the performance of service 
can be acquired by adverse possession by the 
grantee, not only against the saranjamdar, but 
even against Government, is a very important 
one for the general body of saranjamdars, as 
is also the question, whether, assuming the 
saranjam tenure to be destroyed by adverse 
Ix)3ses8ion, the 1936 resolution -was effective 
as a re.grant. At one time the view taken by 
the legal adviser of Government was that the 
saranjam tenure of the land could be extingui¬ 
shed by adverse possession, and Government 
could exercise their common law right of re- 
sumption. All these matters require to be 
judicially considered. Unfortunately these 
questions cannot be decided in this litigation 
by an adjudication which would be binding 
on all parties. 

In these circumstances, it may be that 
Government will consider it right that there 
should be a judicial decision on these points 
by making a reference to this Court under 
S. 12 , Revenue Jurisdiction Act. Section 12 is 
obviously enacted to meet a situation like the 
present one, when the bar of s. 4 prevents the 
different questions of law from being decided 
judicially in the ordinary way. If Govern¬ 
ment decide to make a reference, I think the 
'questions should in substance be those I have 
set out above. There is a further point to be 
dealt with. It has been submitted on behalf 
of Government that s. 80 , Civil P. C.. 1908, is 

a bar to this suit. That section provides : 

“No suit shall be iastituted against the Crown 
.... until the expiration of two months next after 
notice in writing has been delivered to, or left at 
the office of.... (c) in the case of a suit against a 

5. (*24) 11 A.I.R. 1924 Bom. 273 ; 48 Bom. 61 : 82 
I. C. 677 : 25 Bom. L. R. 1160, Patdaya v. Secre- 
tary of State. 


Provincial Government, a Secretary to that Govern¬ 
ment or the Collector of the District.and the 

plaint shall contain a statement that such notice 
has been so delivered or left.'* 

It is admitted that notice was duly deli¬ 
vered and that the two months’ period duly 
expired, mat is said is that the plaint does 
not comply with the latter part of the section, 
which provides that “the plaint shall contain 
a statement that such notice has been so deli¬ 
vered or ^ left.” By para. 8 of the plaint it is 
stated : “The notice, as required by S. 80, 
Civil P. C., has been duly given.” The con¬ 
tention of Government is that the word 
“given” ought to have been the word “deli- 
vered.” In my opinion, there is no substance 
whatever in this point. The object of plead¬ 
ings and the rules by which they are regulat¬ 
ed is to make the issues clear and to prevent 
parties from being taken by surprise. The 
plaint shows with sufficient clarity that the 
provisions of S. 80, Civil P. C., have been 
complied with, and, in my opinion, the words 
“duly given” are adequate for the purpose of 
discharging the obligation imposed by the 
section. We think it right that Government 
should have the opportunity of considering 
the advisability of making a reference under 
S. 12, and the proper course will be for these 
appeals to stand over for further considera- 
tion till the decision of Government is known. 
In the meantime no order will be passed. 
The Government Pleader will lay the matter 
before Government and inform the other par¬ 
ties as to Government’s decision : after the 
receipt of which any of the parties will be at 
liberty to apply to restore this appeal to the 
list. 

Divatia J.—I agree. It is common ground 
that the lands in dispute form part of a saran¬ 
jam grant to the plaintiff’s ancestor by the 
Peshwa Government and that they were given 
to the ancestor of defendant 2 as remunera¬ 
tion for performing services as kulkarni. Gov- 
ernment purported to resume the suit lands 
on the ground that they had been enjoyed 
adversely by defendant 2*3 family and had, 
therefore, lost their saranjam character. The 
main points in dispute are whether the Gov. 
ernment are entitled to resume them on that 
ground and whether the suit is barred by 
S. 4, Revenue Jurisdiction Act. Taking the 
second point first, the suit is substantially to 
recover possession of the lands on the ground 
that they are still part of the plaintiff’s saran- 
jam and the Government was not justified in 
resuming them. It is true that the defendants* 
case is that they ceased to be saranjam long 
ago and at the date of the suit they were 
khalsa lands, but the plaintiff claims them in 
this suit as saranjam lands and such a claim 
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must come within the bar of s. 4. The plain¬ 
tiff, however, urges that the Government re¬ 
solution of 1937 by which they were resumed 
proceeds upon the erroneous ground that they 
were acquired by defendant 2’s family by ad- 
vei'se possession and that they had ceased to 
be saranjam while the Government had in¬ 
cluded the suit lands in the grant of a sepa¬ 
rate saranjam to the plaintiff’ in 1936. It was 
urged on those grounds that the resolution of 
1937 was ultra vires and that therefore there 
was no bar of S. 4, but even the ultra vires 
nature of the resolution would not remove 
that bar as it would do in some cases under 
the Hereditary Offices Act. No relief even of 
a declaratory nature can be granted to the 
plaintiff. It is, however, necessary to make 
some observations on the merits of the plain- 
tiff’s case. Whether saranjam lands granted 
by the saranjamdar to a i)erson for perform¬ 
ance of service can be claimed adversely to 
the saranjamdar, at least so long as the ser¬ 
vices are being performed, is not free from 
doubt. The Government resolution of 1937 
proceeds on that basis and it ignores the 
grant of these lands to the plaintiff in 1986. 
I do not wish to say further on this point, be¬ 
cause in my opinion this is a fit case where a 
reference should be made by the Government 
to this Court under s. 12, Revenue Jurisdic- 
tion Act, and if the Government decide to 
make the reference, the Court will have to go 
into these questions. All I can say here is 
that looking to the importance of the points 
involved on the merits of the case, this is 
pre-eminently a case in which the view taken 
by the legal advisers of the Government re¬ 
quires to be judicially considered in spite of 
^e bar of S. 4, and S. 12 is enacted for this 
very purpose. 

R.K. Order accordingly. 
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Stone C. J. and Kania J. 

Commissioner of IncomeUax—Applicant 

V, i 

Ekbal & Co. — Respondents. 

Income-tax Reference No. 23 of 1944, Decided on 
14th September 1944, made by Appellate Tribunal. 

Income-tax Act (1922), S. 22 (2) — Words 
“period not less than 30 days*' in—Meaning of 
—Notice requiring return to be filed within 30 
days of receipt of notice is invalid—Words and 
phrases. 

The expressions “within 30 days” and “not less 
than 30 days" are two quite difierent things. 
“Within 30 days" is within two points of time, one 
at which the period b^ins and the other at which 
it expires. On the other hand, “not less than 30 
days" is outside these two points of time. There 
must be an interyal of not less than 30 days and 
that means 30 days clear. The period most continue 


beyond the expiration of the stated time. Whereas 
“within" the stated period must mean what it says, 
something less than the moment of expiration. The 
expression “not less than 30 days" in S. 22 (2) 
therefore means that 30 clear days must elapse from 
the date of the receipt of the notice before the 
obligation of the assessee to send the return becomes 
efiective. Hence a notice requiring the assessee to 
send the return “within 30 days" of the receipt of 
the notice is invalid because the assessee will not get 
30 clear days before bis obligation to send the re¬ 
turn arises because when a party is called upon to 
do an act “within" a stated number of days he 
necessarily cannot get that number of days as 
“clear” days: (1885) 29 Ch. D. 204, Rel. on. 

[P 317 C 1. 2] 

M. C. Setalvad and Q. N.Joshi — for Applicant. 

K. M. Munshi and R. J. Kolah — 

for Respondents. 

Stone C. J. — This is a reference under 
s. 66 (l), Income-tax Act, 1922. The point is 
a short one raising the question whether a 
notice given under s. 22 ( 2 ) of the Act is a 
valid notice or not. That sub-section is as 
follows: 


“In the case of any person whose total income 
is, in the Income-tax Officer’s opinion, of such an 
amount as to render such person liable to income- 
tax, the Income-tax Officer may serve a notice upon 
him requiring him to furnish within such period, 
not being less than thirty days, as may be specified 
in the notice, a return in the prescribed form and veri- 
fied in the prescribed manner setting forth (along 
with such other particulars as may be provided for 
in the notice) his total income and total world in¬ 
come during the previous year." 

The important words to note are “within 
such period, not being less than 80 days." In 
fact what happened was this : A notice which 
is dated 22nd July 1942, was served on 24th 
August 1942, and is in these terms: 

“In pursuance of the provisions of S. 22 (2) of the 
Indian Income-tax Act, 1922, you are hereby re¬ 
quired to prepare a true and correct statement of 
total income and your total world income during the 
previous year in the attached form (along with such 
other particulars as are required to complete the 
form) and to deliver it to me at my office duly signed 
by you within thirty days of the receipt of the notice 
(should the former date be less than 30 days after 
the receipt of the notice.)" 


^ow clearly the words in the final parenthesis 
.re meaningless, but they are printed on the 
orm because immediately before the words 
within 30 days of the receipt of the notice" 
here are certain words in print which have 
leen struck out, those words being “on or 

tefore.or.” So the notice depends for 

ts validity on the words.“in the at- 

ached form .... duly signed by you within 
0 days of the receipt of the notice." The Ap¬ 
ellate Tribunal by its judgment, after re- 
erring to certain passages from Maxwell on 
Interpretation of Statutes,” Edn. 8, stated as 
allows: 

“The learned author proceeds to observe that 
rhere “not less than" or such other ^ 

sed specifying the time for doing an act the ending 
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ternun&l must &lso be exolnded from the oomputft- 
tion. Section 22 (2) clearly lays down that an 
assessee must be given a period of “not less than 
30 days*’ from the receipt of the notice to furnish 
the return of his total income. It would, therefore, 
follow that he must have thirty clear days and the 
thirty days must be excluded from the computation. 
In the present case as we have already pointed out 
^e assessee was ashed to furnish the return within 
30 days. Such a requirement did not amount to 
giving him 30 clear days for the purpose.We there- 
fore think that the notice in this case is illegal. 
The fact that the assessee submitted a return later 
or that it was accepted for the purpose of making 
the assessment does not, in our opinion, cure the 
defect that initially lay in the notice.” 

I agree with that statement in the judgment 
of the Tribunal. Computation of periods of 
time has given rise to a great many cases, 
both, in this country, and in England. Time 
can be infinitely divided. There is no fraction 
of a second which is so short in duration that 
it cannot be divided into something smaller. 
In my judgment expressions “within 30 days" 
and not less than 30 days’* are two quite 
different things. “Within 30 days” is within 
two points of time, one at which the period 
begins and the other at which it expires. On 
the other hand, “not less than 30 days” is 
outside these two points of time. There must 
be an interval of not less than 30 days and 
that means 30 days clear : see (1885) 29 ch. D. 
204.^ The period must continue beyond the 
expiration of the stated time. Whereas “with- 
in * the stated period must mean what it says, 
something less than the moment of expira¬ 
tion. In my opinion, therefore, the notice is 
invalid and the question referred to must be 
answered in the negative. The Commissioner 
must pay the costs of the reference. 

Kania J. —I agree. Section 22 (2) pro- 
vides that in the notice given to the assessee 
to furnish his return a particular period must 
be given to him. The sub-section further pro¬ 
vides for such period “not being less than 
30 days.*’ Reading the section by itself there¬ 
fore it clearly means that the period within 
which the assessee has to send his return 
must neither at the beginning nor at the end 
encroach upon the 30 days. To put it in other 
words 30 clear days must elapse before his 
\ obligation to send the return becomes effec¬ 
tive. The notice given in the case is to send 
the return “within 30 days,” that being treated 
as a period of time given to the assessee to 
send his return. It seems to me clear that 
when a party is called upon to do an act 
within a stated number of days he neces- 
^rUy cannot get that number of days as 
clear days. In other words according to the 
terms of the notice, the assesses does not get 
80 clear days’ period, be fore his obligation to 

!• (1885) 29 Ch. D. 204, In re Bailway Sleepers 
Supply Co. J K 


send the return arises. I therefore agree that 
the notice is not in accordance with s. 22 ( 2 ). 

It was urged that what was intended to be 
conveyed by the notice is the same as what 
was prescribed by the section. We are not 
concerned with what was intended to be con¬ 
veyed. The question is, by the words used by 
the authorities have they carried out their 
obligation to give to the assessee a period 
“not less than 80 days” to furnish his return ? 
The answer is in the negative because the 
notice calls upon him to send the return 
“within” that number of days. 

Answer accordingly. 

A. I. R. (32) 1945 Bombay 317 

Chagla J. 

Patali Begum and others — Defendants 

— Appellants 

V. 

Teshwant Thite — Plaintiff _ 

Respondent. 

Second Appeal No. 786 of 1942, Decided on 31st 
July 1944, from decision of Assist. Judge, Satara in 
Appeal No. 98 of 1940. ’ 

Bombay Hereditary Offices Act (3 of 1872), 
S. 4—Office of Kazi is not hereditary—Act does 
not apply—Kazi can alienate service inam lands. 

The office of a Efazi is not hereditary and the Act 
does not apply to it. Even assuming that the office 
is hereditary it is not an office held for the perfor¬ 
mance of duties referred to in S. 4. Therefore the 
alienation of the lands given to the Kazis as service 
inam lands is permissible: Case law discussed 

c /3 n . , [P 318 C 2; P 819 C Ij 

S. O. Paiwardhan — for Appellants. 

P. B. Oajendragadkar — for Respondent. 

Judgment. —The suit out of which this 
appeal arises was filed by the plaintiff to 
challenge an order passed by the District 
Deputy Collector of Satara on ITth December 
1923. The plaintiff alleged that the suit land 
was the service inam land of the defendant 
Kazi family; that the defendant’s ancestors 
granted the land by way of gift to bis ances- 
tor free of any assessment; that the District 
Deputy Collector, Satara, levied full assess¬ 
ment on the plaint land by his order dated 
17th December 1923, at the instance of the 
defendant’s father and that the order was 
ultra vires. 

The District Deputy Collector in passing 
the order of I7th December 1923, purported to 
act under the Watan Act, and the only ques¬ 
tion that really arises in this appeal is whe- 
ther the Watan Act applied to the lands held 
by the defendant’s ancestors as Kazis. Mr. 

S. G. Patwardhan for the appellants has con- 
tended that the office of a Kazi is a heredi- 
tary office and that the lands given to the 
Kazis as service inam lands are watan lands 
within the meaning of the Watan Act. Now 
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watan property is defined under S. 4, Watan 
Act, and that section provides that “watan 
property” means the moveable or immovable 
property held, acquired, or assigned for pro- 
viding remuneration for the performance of 
the duty apj^rtaining to an hereditary office. 
“Hereditary Office” is also defined as every 
office held hereditarily for the performance of 
duties connected with the administration or 
collection of the public revenue or with the 
village police, or with the settlement of boun- 
daries, or other matters of civil administra¬ 
tion. As far back as 1877 it was held by Sir 
M.R. Westropp C. J. and MelvillJ. in l Bom. 
633^ that the office of a Kazi was not heredi- 
tary and they held that the appointment of a 
Kazi should be made by the Sovereign with 
the greatest circumspection with regard to the 
fitness of the individual appointed ; and though 
the State might have full power to make the 
w'atan attached to the office of Kazi heredi¬ 
tary, yet under the Mahoraedan law it had no 
power to make the office itself so. They took 
the view that there might be a local custom 
which would have to be established whereby 
the office of a Kazi might become hereditary’. 
In 18 Bom. 103^ an appellate bench of this 
Court consisting of Sir Charles Sargent C. J. 
and Bayley J. held that the office of Kazi was 
not hereditary, and they specifically held that 
the property attached to the office of a Kazi was 
not watan property within the meaning of the 
Watan Act. Fawcett and Madgavkar JJ. in 
28 Bom. L. R. 49^ went a little further than what 
was decided in i Bom. 633.^ In the case before 
them the plaintiff sued for a declaration that 
as a hereditary Kazi he was entitled to exclu¬ 
sively officiate at marriage contracts, funeral 
rites and other religious functions amongst 
the Mahomedan communities of Pawas and 
he complained that the defendant, who was 
not a Kazi, had officiated at certain marriages. 
Fawcett J. in delivering the main judgment 
of the Court took the view that a custom by 
which certain Kazi families hereditarily officiate 
as the Kazis of a village was invalid, as being 
opposed to Mahomedan law, so far as any 
claim to hereditary and exclusive right to 
officiate as Kazi at marriage contracts, divorces 
and religious ceremonies was concerned, and 
he points out that the Mahomedan law does 
not regard the office of Kazi as hereditary, 
that is to say, no person can claim to be a 
proper Kazi merely because he is the son or 
other descendant of a previous Kazi. 

1. (’75-77) 1 Bom. 633, Jamal Ahmed v. Jamal 
Jallal. 

2. (’94) 18 Bom. 103, Baba Kakaji Shet v. Nassa- 
niddin. 

3. (’26) 13 A.I.R. 1926 Bom. 153 : 60 Bom. 133 : 
93 I. C. 185 : 28 Bom. L. B. 49, Easamkhan v. 
Eaji Abdulla. 


The only authority on which Mr. Patwar- 
dban can rely is a decision in 38 Bom. L. R. 
221 .'* In that case the question really under 
the Watan Act did not arise at all. The Court 
was merely construing a sanad issued to the 
Kazi by which the inam lands given to him 
were made inalienable. Tyabji J., who heard 
the second appeal, has gone very carefully 
through the w'bole history of the office of the 
Kazi and the various texts in Mahomedan 
law. From his judgment there was a Letters 
Patent appeal to Broomfield and Macklin JJ. 
and Broomfield J. in his judgment at p. 241 
ix)ints out that a Kazi now does not hold any 
judicial office but merely discharges the func¬ 
tions of a religious officiant, and he expresses 
the opinion that the position in law that the 
office of a Kazi is not hereditary may not be 
now incontrovertible. With great respect to 
the learned Judge it is not upon the fact that 
the office of a Kazi is a judicial office that the 
principle of Mahomedan law is based, namely, 
that that office should not be hereditary, it 
is the right of every Mahomedan to select 
such person as he likes for discharging certain 
religious duties in connexion with marriages, 
divorces or funeral ceremonies; and I entirely 
agree with the view taken by Fawcett J. in 28 
Bom. L. R. 49^ that it is contrary to the 
fundamental principles of Mahomedan law to 
suggest that the office of a Kazi can be here¬ 
ditary. 1, therefore, hold that the office of a 
Kazi is not a hereditary office and therefore 
it does not fall within the meaning of the 
Watan Act. 

There is a further difficulty in the way of 
Mr. Patwardhan. Even assuming that the 
office of a Kazi was hereditary, it must be an 
office which must be held for the purposes of 
the duties mentioned in s. 4, Watan Act. 
According to Mr. Patwardhan, the particular 
duties which a Kazi discharges are duties con¬ 
nected with matters of civil administration. 
Now if Broomfield J. is right that all that a 
Kazi does is to discharge the functions of a 
religious officiant, then I fail to see how a 
Kazi discharges any duties with regard to 
matters of civil administration. Marriages, 
divorces and funerals are matters of vital 
interest to the subject or the citizen. They 
are not matters of civil administration in 
which the Government as a Government is 
interested; and this view finds support in the 
observations of Sir Charles Farran C. J., in 
21 Bom. 733.® There the learned Chief Justice 
was construing the meaning of the expression 
“hereditary office” as appearing u nder S. 4, 

4. {’36) 23 A.I.R. 1936 Bom. 227 : 60 Bom. 516 : 

163 I. C. 305 : 38 Bom. L. R. 221, Sattappa v. 

Mabomedsaheb. 

5. (’97) 21 Bom. 733, Yesu v. Sitaram. 
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Watan Act, and he says in his judgment 
(page 737): 

"The duties with which the section deals appear 
to be confined to duties in which Government as 
being responsible for the administration of the coun¬ 
try is directly interested. The definition does not 
appear to us to extend to these duties, which, though 
useful to the village community, are not matters 
with which Government has any direct concern." 

In that case Sir Charles Farran, C. J. and 

Strachey J., held that the definition of “here- 

ditary office” did not extend to duties of a 

village carpenter. In my opinion a Kazi, 

though he may discharge duties which are 

useful to persons living in a particular village 

of which he is the "Kazi, does not discharge 

any duties in which Government as being res- 

ponsible for the administration of the country 

is directly interested. I, therefore, hold that 

the office of a Kazi is not an office held for 

the performance of duties referred to in s. 4, 

Watan Act. Mr. Patwardhan concedes that 

if I hold that the Watan Act does not apply, 

then the order of the District Deputy Collector 

of Satara is bad inasmuch as he purported to 

act under the Watan Act. The appeal, there- 

fore, fails and must be dismissed with costs. 

G.N. Appeal dismissed. 
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Chagla j. 

Vithoba Savlaram 

V. 

Shrihari Narayan, 

Second Appeal Ko. 41 of 1943, Decided on 9th 
August 1944, from decision of Assistant Judge, 
Poona, in Appeal No. 73 of 1941. 

(a) Mortgage—Mortgage-deed—Contents of, 
can be proved by production of certified copy. 

A mortgage deed is, under S. 74, Evidence Act, 
a public document because public records of mort¬ 
gages are kept in British India ; and under S. 65 
secondary evidence can be given when the original 
is a public document ; and under S. 77 certified 
copies may be produced in proof of the contents of 
public documents. Therefore by producing a certified 
copy the contents of the mortgage deed can be 
proved. [P319C2] 

(b) Evidence Act (1872), Ss. 90, 74 and 77— 
Presumption under S. 90—Applicability of — It 
does not apply to certified copy. 

The statutory presumption under S. 90 can be 
raised only with regard to the aotual document pro¬ 
duced to the Court. No presumption under S. 90 
con be raised with regard to the original document 
by the production of a certified copy of the same 
when the original docoment is not before the Court: 
(»35) 22 A.I.R. 1935 P. C. 182, Rel. on. [P 320 C 1] 

A. Q. Desai and M. O. Chitale —for Appellants. 

JS. C. Coyajee and T. V. Dixit —for Respondent. 

Judgment* — This appeal arises from a 
suit filed by the respondent (original plaintiff) 
for redemption of the property in suit. The 
plaintiff's case was that one Amrut Malbari 


Deshmukh mortgaged the property in suit to 
Sankru Khandu Hande in 1891 to secure a 
loan of Rs. 25 fixing twenty years as the period 
for the redemption of the mortgage. The 
plaintiff is the transferee of the right, title 
and interest of the heirs of the deceased 
mortgagor. The trial Court dismissed the 
plaintiff’s suit, but on appeal the suit was 
decreed by the lower appellate Court. 

Mr. A. G. Desai on behalf of the apiieUants 
has raised three points in support of this ap- 
l^eal. The first is that the plaintiff' has failed 
to prove the mortgage on which his suit was 
based. The position with regard to this mort¬ 
gage of 1691 is that the original document is 
not forthcoming, and the plaintiff proved this 
document by a certified copy. Now a mort-[ 
gage deed is, under s. 74, Evidence Act, 1872,! 
a public document because public records of 
mortgages are kept in British India; and! 
under s. 65 secondary evidence can be given! 
when the original is a public document; and 
under S. 77 certified copies may be produced 
in proof of the contents of public documents. 
Therefore, there is no doubt that by produc- 
ing this certified copy the plaintiff proved the 
contents of the mortgage deed of 1891. But 
the question raised by Mr. Desai is that there 
is no evidence of the execution of this mort¬ 
gage deed. It will be remembered that this is 
a suit by a mortgagor to redeem the mort¬ 
gaged property and the execution would be 
by the mortgagor. The question is whether by 
producing a certified copy of this registered 
document can it be said that the plaintiff has 
proved that the mortgage deed was executed 
by the mortgagor ? This is a certified copy of 
the original mortgage deed which was entered 
in the book kept in the office of the Sub-Regis, 
trar. Therefore if the book from the Sub- 
Registrar’s office had been produced, the copy 
in that book would certainly be more than 
thirty years old. The Evidence Act and also 
S. 57, sub-cl. (5), Registration Act, make it 
permissible for a party, instead of producing 
the original public document, to prove that 
public document by a certified copy; and, 
therefore, 1 will assume that the copy which the 
plaintiff proved was a copy more than thirty 
years old. If the copy was more than thirty 
years old, can it be said that by that rea- 
son alone the execution of the document is 
proved? Now if a document is more than thirty 
years old and is produced from any custody 
which the Court in the particular case con¬ 
siders proper, S. 90, Evidence Act, permits the 
Court to presume that the signature and 
every other part of such document, which 
purports to be in the handwriting of any parti- 
cular person, is in that person’s handwriting, 
and in the case of a document executed or 
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attested, that it was duly executed and attest- 
ed by the persons by whom it purports to be 
executed and attested. Now the copy itself or 
the certified copy or the copy in the Sub- 
Registrar’s office does not purport to be in 
the handwriting of the executant nor does the 
copy purport to be signed by the executant. 
What the copy contains is a copy of the sig¬ 
nature of the executant on the original docu¬ 
ment. Their Lordships of the Privy Council 
in 37 Bom. L. R. SOS'" emphatically dissented 
from a series of cases decided in India that 
secondary evidence of a document which was 
more than thirty years old could prove the 
execution of the document which was lost 
or could not be produced in Court; and at 
p. 811 their Lordships say that the clear lang- 
uage of s. 90 requires the production to the 
Court of the particular document, in regard 
to which the Court may make the statutory 
presumption. If the document produced is a 
copy, admitted under S. 65 as secondary evi- 
dence, and it is produced from proper custody 
and is over thirty years old, then the signa. 
tures authenticating the copy may be presumed 
to be genuine. Therefore the statutory pre¬ 
sumption under s. 90 can be raised only with 
regard to the actual document produced to 
the Court; it cannot be raised with regard to 
the original document. What Mr. Coyajee 
wants me to do is to raise the presumption 
under s. 90 that the original mortgage deed 
which he is not in a position to produce was 
executed by the mortgagor. His contention is 
clearly untenable in view of the clear decision 
of the Privy Council to which I have just 
referred. Mr. Coyajee contends that the Privy 
Council was not considering the case of a 
registered document. I fail to see how in 
principle a registered document makes any 
difference. All that the Evidence Act does is 
that it permits secondary evidence to be given 
of a registered document because it is a 
public document within the meaning of S. 74, 
and under S. 77 it provides that certified 
copies may be produced in proof of the con¬ 
tents of the public documents. All that a 
certified copy does is that it authenticates the 
genuineness of the copy. The Court presumes 
that the original document had the same con¬ 
tents as the copy. It certainly does not prove 
the actual execution of the original document. 
I, therefore, hold that the actual execution of 
the mortgage deed was not proved by the 
secondary evidence that was tendered by the 
plaintiff in the Courts below. (The re^t of the 
judgment is not material to this report.) 

G.N. _ Order accordingly, 

1. (>85) 22 A.I.R. 1935 P. 0. 132 : 57 All. 494 : 62 
I. A. 180 : 166 I.C. 864 : 87 Bom. L.B. 805 (P.C.), 
Basant Singh v. Brijraj Saran Singh. 
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De fendants. 

Suit No. 1699 of 1941, Decided on 18th September 
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(a) Malicious prosecution Normally whole 
judgment of acquittal is not admissible. 

In a case of malicious prosecution, the whole of 
the judgment of the criminal Court acquitting the 
plaintiffs is not admissible in evidence. It would be 
only in those exceptional cases where the circum¬ 
stances which resulted in the acquittal of the plain¬ 
tiff become relevant that the judgment could be 
looked at by the Court, but ordinarily it would not 
be relevant at all and hence not admissible in evi¬ 
dence. Such circumstances might become relevant, 
for instance, where the conviction had been procured 
by the prosecutor by false or perjured evidence. But 
apart irom such circumstances, the judgment or 
that part of the order which contained the judgment 
and the reasoning of the Court would not be relevant 
and admissible in evidence : 9 Bom. L. B. 1134 and 
1 C. W. N. 537, Ref. [P 321 C 2; P 322 C 1] 

(b) Malicious prosecution—Conviction revers¬ 
ed — Prima facie reasonable cause is presumed 
except in exceptional cases. 

Where there has been a successful appeal from a 
conviction, this would be for the purpose of plead¬ 
ing a sufficient termination of the proceedings in 
the plaintiff’s favour. But the conviction though 
reversed would afford prima facie evidence of rea¬ 
sonable and probable cause for the prosecution. The 
conviction though subsequently reversed is however 
not treated as any evidence of reasonable and proba¬ 
ble cause for prosecution in cases where the facts are 
quite well known to the defendant and the charge is 
such as must be true or false to the knowledge of the 
defendant. [P 323 C 1; P 324 C 2] 

(c) Malicious prosecution — Proceedings can 
be civil. 

An action for malicious prosecution may lie where 
the proceedings are civil and not criminal. 

[P 325 C 1] 

(d) Malicious prosecution—What is prosecu¬ 
tion explained—Malice explained—Law of mali¬ 
cious prosecution laid down. 

To prosecute is to set the law in motion, and the 
law is only set in motion by an appeal to some per¬ 
son clothed with judicial authority in regard to the 
matter in question. The defendant must be the per¬ 
son who sets the law in motion against the, plaintiff. 

It is not necessary however that he should be a party 
to the proceedings. In the case of malicious prosecu¬ 
tion by way of indictment in the name of the King, 
the person liable is the prosecutor to whose instiga¬ 
tion the proceedings are due. Instigating a prosecu¬ 
tion is, however, to be distinguished from the act of 
merely giving information on the strength of which 
a prosecution is commenced by some one in the exer¬ 
cise of his own discretion. The gist of the action for 
malicious prosecution is that the defendant sets 
Magistrate in motion. A person who simply mues 
a candid statement of facts to a Magistrate without 
formulating any charge is not responsible for the 
consequences of any step which the Magistrate may 
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therenpoD in the exercise o! his discretion think fit 
to take. The Ma^strate acts of his own motion and 
not at the instigation of the person giving the infor¬ 
mation, who therefore is not to be considered as a 
prosecutor. (P 325 C 2; P 326 C 1] 

The term “criminal charge” includes all indict¬ 
ments involving either scandal to reputation or 
the possible loss of liberty to person. At the same 
time there are many regulations which the State 
has laid down for the public convenience and of 
which the infraction is punished by a fine but which 
it is apprehended could not give rise to an action for 
malicious prosecution on the ground of scandal to 
reputation; for instance a man’s reputation would 
hardly suffer because he was proceeded against for 
laying a drain pipe in an improper manner or keep¬ 
ing a pig in an improper place. In all these cases if 
the prosecutor set the law in motion maliciously and 
without reasonable and probable cause, an action of 
malicious prosecution would lie. No action for mali¬ 
cious prosecution or for any other malicious proceed¬ 
ing which involves a judicial decision of any question 
at issue between the parties will lie, until or imless 
the prosecution or other proceeding has been termi¬ 
nal^ in favour of the person complaining of it. 
Sometimes, however, from the circumstances of the 
case it is impossible that the proceeding in question 
should have been determined in the plaintiff’s favour. 
Thus, if his house is ransacked under a search war¬ 
rant and nothing is found there to incriminate him, 
the matter goes no further but it cannot be said to 
be decided in his favour. Yet in such a case he would 
have a right of action if malice and absence of rea¬ 
sonable and probable cause were shown. So long as 
proceedings are pending, no action lies on the ground 
that they have been wrongfully instituted. It must, 
however, appear that they were brought to a legal 
end, even though the end might not be a final and 
conclusive one. It would be enough if the prosecu¬ 
tion has been discontinued or if the accused person 
has been acquitted by reason of some formal defect 
in the indictment, or if a conviction has been quash¬ 
ed for some technical defect in the proceedings. The 
judgment of the criminal Courts would be conclusive 
for the purpose of shewing that the prosecution ter¬ 
minated in favour of the plaintiff. It is for the civil 
Court, however, to go into all the evidence and de¬ 
cide for itself whether there was want of reasonable 
and probable cause for the prosecution and whether 
there was also malice. [P 326 C 1, 2] 

The burden of proving that the prosecution was 
instituted against him without any reasonable and 
probable cause is also on the plaintiff. The plain¬ 
tiff in proving the absence of reasonable and proba¬ 
ble cause has to prove a negative and in general 
need only give slight evidence of such absence but 
it cannot be inferred from the most express malice. 
The mere innocence of the plaintiff is also not 
prima facie proof of such absence. Reasonable and 
probable cause means a genuine belief based on rea¬ 
sonable grounds that the proceedings are justified. 
In a criminal prosecution, for example, the prose¬ 
cutor must have believed on reasonable grounds 
that the probability of guilt of the accused was suffi¬ 
cient to render a prosecution reasonable and justifi¬ 
able. The question of reasonable and probable cause 
does not depend upon the actual existence but upon 
a reasonable bona fide belief in the existence of such 
facts as would justify a prosecution. This belief or 
belief in the accused’s guilt may arise out of the re¬ 
collection of the prosecutor, if he has always found 
his memory trustworthy or out of information fur¬ 
nished to him by others and accepted by him as true. 
No notion will lie for the institution of legal proceed¬ 
ings howsoever destitute of reasonable and prol»ble 
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cause unless they are instituted maliciously, that is 
to say from some wrongful motive, ilalice means 
the presence of some improper and wrongful motive 
—that is to say an intent to use the legal process in 
question for some other than its legally api>ointed 
and appropriate purpose. Apart therefore from the 
evidence directly pointing to spite or ill-will towards 
the plaintiff or indirect or improper motives actuat¬ 
ing the prosecutor, or in the absence thereof, the 
plaintiff might also rely upon the want of reasonable 
and probable cause itself as in certain oases sufficient 
evidence of malice to go to a jury. The absence of 
reasonable and probable cause and malice must how¬ 
ever unite in order to produce liability. So long as 
legal process is honestly used for its proper purpose, 
mere negligence or want of sound judgment in the 
use of it creates no liability, and conversely, if there 
are reasonable grounds for the proceedings (for ex¬ 
ample, the probable guilt of an accused person) no 
impropriety of motive on the part of the person in¬ 
stituting these proceedings is in itself any ground of 
liability : Case law considered. [P 326 C 2- 

P 327 C 1, 2;P 328 C 1,2] 

V. F. Taraporewala and Af. L. Ma)ieksha _ 

for Plaintiff. 

G. N. Joshi and Sir Jamshedji Eanga _ 

for Defendants. 

Judgment.—[His Lordship discussed issues 
of facts and proceeded :] In the course of 
the evidence which was led on behalf of the 
plaintiff, Mr. Maneksha tendered the certi¬ 
fied copy of the judgment of the Appeal Court 
dated 2nd September 1941. Mr. Joshi objected 
to the whole of the judgment going in except 
the last paragraph thereof which contained the 
finding and the order of the Appeal Court. 
Mr. Maneksha relied upon a passage from 
Sarkar on Evidence, 6th Edn. at p. 124, which 
says that 

“in a suit for damages for malicious prosecution, the 
order of the criminal Court acquitting the plaintiff is 
admissible in evidence. Although the reasonings in 
the judgment and the conclusions drawn from them 
are not binding or conclusive, yet the judgment may 
be looked into for the purpose of seeing what the 
circumstances were which resulted in the acquittal.” 

He also cited the case in l c. w. N. 637,^ in 
support of that proposition. In that case the 
order of the criminal Court acquitting the 
plaintiff had been put in in order to show that 
the proceedings had terminated in favour of 
the plaintiff. It does not appear, however, 
what were the contents of the order or whe¬ 
ther it was possible to sever that part of the 
order which contained the judgment and the 
reasoning of the Court from the part of the 
order which contained the finding and the 
order of acquittal. The Court held that the 
order of the criminal Court acquitting the 
plaintiff was admissible in evidence, and with 
that proposition I have not the slightest quarrel. 
But when it is sought to be argued on the 
authority of that case that the whole of the 
judgment of the criminal Court would be ad- 

1. (’97) 1 C. W. N. 637, Bai Jung Bahadur v, Rai 
Gudoi Sahoy. 
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imissible in evidence, I am not prepared to 
jaccept that argument. It would be only in 
Ithose exceptional cases where the circumstances 
[which resulted in the acquittal of the plaintifl' 
became relevant that the judgment could be 
looked at by the Court, but ordinarily it would 
not be relevant at all and hence not ad- 
missible in evidence. Such circumstances might 
become relevant, for instance, where the con. 
iviction had been procured by the prosecutor 
iby false or ixjrjured evidence. But apart from 
such circumstances I am of opinion that the 
judgment or that part of the order which con¬ 
tained the judgment and the reasoning of the 
Court would not be relevant and admissible 
'in evidence. Mr. Maneksha also relied upon 
the observations of our Appeal Court in 9 Bom. 
L. R. 1134^ (p. 1137) : “Now it appears to us 
that the existence of the judgment of course 
is a fact in issue, and the result of the judg- 
raent, the order of the Magistrate of awiuittal, 
is also a fact in issue.” In that case, on the 
record before the Subordinate Judge there was 
no satisfactory evidence of the absence of the 
plaintiff at the scene of the offence, but the 
lower appellate Court treated the judgment of 
the Magistrate and the evidence given before 
the Magistrate as evidence in the case and 
came to the conclusion that the plaintiff was 
not present at the time when the alleged of. 
fence was committed. The question before the 
Ap];>eal Court was whether the lower appellate 
Court was right in so treating the judgment 
of the Magistrate, and the Api)eal Court held 
that he was wrong in doing so. The Appeal 
Court discussed the applicability of Ss. 43, 13 
and 11 , Evidence Act; and cited with approval 
the following passage from Ameer Ali’s Evi¬ 
dence Act, note to s. 43 (p. 427) ; 

“Therefore, if a party indicted for any ofience has 
been acquitted, and sues the prosecutor for maiicious 
prosecution, the record is conclusive evidence for the 
plaintiff to establish the fact of acquittal, although 
the parties are necessarily not the same in the action 
as in the indictment, but it is no evidence whatever 
that the defendant was the prosecutor, even though 
his name appear on the back of the bill, or of his 
malice or of want of probable cause ; and the defen¬ 
dant, notwithstanding the verdict, is still at liberty 
to prove the plaintifl’s guilt.” 

It appears from the judgment that the Appeal 
Court considered the record of the case and 
the judgment of the Magistrate only relevant 
for the purpose of proving the fact of the ac¬ 
quittal, viz., the termination of the proceedings 
in favour of the plaintiff and for no other pur¬ 
pose whatever. This fortifies me in my con. 
elusion that the judgment or that part of the 
order which contained the judgment and the 
reasoning of the Court would not be relevant 
and admissible in evidence. I a m further forti. 

2. (’07) 9 Bom. L. B. 1134, Gulabohand ▼. Chonilal, 


fied in this conclusion of mine by a ruling 
given by B. J. Wadia J., in 0. C. J. Suit No. 
1906 of 1932.^ That was an action for malici¬ 
ous prosecution and at the hearing counsel for 
the plaintiff tendered the judgment of the Chief 
Presidency Magistrate acquitting the plaintiff 
in evidence. Counsel for the defendant objected 
to its being admitted in evidence contending 
that the judgment was not relevant under the 
Evidence Act. Counsel for the plaintiff con¬ 
tended that the judgment could be looked at 
by the Court evidently relying on the autho- 
rities referred to by me above. The Court, 
however, upheld the objection and thereupon 
counsel for the plaintiff only tendered in evi¬ 
dence the order of the Chief Presidency 
Magistrate’s Court, i. e. the last paragraph of 
the judgment. 

Holding as 1 do that the judgment or that 
part of the order which contained the judgment 
and the reasoning of the Court would not be 
relevant and admissible in evidence except in 
the exceptional cases where the circumstances 
which resulted in the acquittal of the plaintiff 
were relevant — which was not the case here 
— I would have upheld Mr. Josbi’s objection 
and admitted only the last paragraph of the 
judgment which contained the finding and 
order of the Appeal Court in evidence. Mr. 
Joshi, however, contended that he would rely 
upon the judgment of the Honorary Presi¬ 
dency Magistrates’ Court delivered on I6th 
June 1941, which convicted the plaintiff, as 
evidence on which I might find that there 
was reasonable and probable cause for the 
prosecution. As I have already observed, I 
was not prepared to admit in evidence the 
whole of the judgment of the Appeal Court 
but only the last paragraph thereof which 
contained the finding and the order of the 
Appeal Court. My observations on the admis¬ 
sibility of the judgment would have been 
apposite if the judgment of the Appeal Court 
was the only piece of evidence which was 
going to be tendered in evidence before me. 

In so far however as Mr. Joshi intimated to 
me that he was going to rely on the judgment 
of the Magistrate as a part of his evidence, I 
was called upon to consider the question of 
the admissibility of the judgment of the Appeal 
Court having regard to that position taken 
up by Mr. Joshi. In those cases where the 
plaintiff has been in the first instance con- 
victed by the trial Court and that conviction 
has been subsequently quashed by the Appeal 
Court — thus terminating the proceedings in 
favour of the plaintiff — different considera- 
tions arise. The proposition is thus laid down 

3. (’37) 0. C. J. Suit No. 1906 of 1933. decided by 
B. J. Wadia J.. on 6th December 1937, Aimnnd<hn 
Salebhai Tyabji Eoiban Hussein Abdol Hussein* 
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in Halsbury’a Laws of England (Hailsham 
Edition}, Vol. 39, p. 12, para. 13: 

"Where there has been a successful appeal from a 
oonvlction, this would be, for the purpose of plead, 
ing, a sufficient termination of the proceedings in 
the plaintiff’s favour. But, it seems, the conviction, 
though reversed might be evidence on which the 
Judge might lind that there was reasonable and pro¬ 
bable cause for the prosecution." 

This statement of the law is taken from the 
case in (1748) l Wils. 232,* as explained in 
(176G) 1 T. R. 493® at p. 505. In the case in 
(1748) 1 Wils. 232,* Lee C, J. had observed that 
(p. 233) “the plaintiff himself has shown by 
his own declaration that the prosecution was 
not malicious, because the sub-commissioners 
gave judgment for the defendant, and there¬ 
fore we cannot infer any malice in him.” 
The said observations were, however, consi¬ 
dered in (1786) 1 T. R. 493® and the Court of 
Exchequer there observed that (p. 506) “Per¬ 
haps it would have been more correctly stated, 
if they had said, and therefore we will infer 
that there was probable cause for prosecuting 
that brandy to condemnation.” Halsbury’s 
Laws of England, Vol. 22, p. 12, para, 13, has 
the following note (b) in respect of the above. 

"In the earlier of these cases it was held that 
malice could not be inferred as the original tribunal 
gave judgment for the defendants, but in the later 
it was said that it would have been more correct if 
the Court had ruled that that fact enabled it to hold 
that there was reasonable and probable cause ;.. . 
It seems to be clear that the fact of a conviction, 
subsequently reversed, is not conclusive evidence of 
reasonable and probable cause." 

It would thus appear that in England the 
conviction though reversed would afford prima 
facie evidence of reasonable and probable 
cause for the prosecution. This iX)sition has, 
however, been doubted by Winfield in his 
Law of Torts (2nd Edn.), at pp. 670-671, where 
he states : 

"A reversal of the accused’s conviction by a higher 
tribunal was held in (1748) 1 Wils. 232^ to make 
the action inapplicable. The Court seems to have 
held that the original condemnation showed that 
there was foundation for the prosecution and that its 
reversal did not entitle them to infer malice. But in 
the recent case in 1938 A. C. 305,^ where the Court 
of Criminal Appeal had quashed a conviction of 
Hemiman in the Court below and Herniman sued 
Smith for malicious prosecution, no question seems 
to have been raised either in the Court of Appeal or 
in the House of Lords as to the effect of upsetting a 
conviction on appeal. Herniman lost his action on 
the ground that Smith at the time that he prose¬ 
cuted Herniman had, on all the facts then before 
him, reasonable and probable cause for doing so. 
This appears to be a much wiser way of treating the 
matter than to hold that, if a man has once been 
convicted, then the isolated fact of the conviction 
always shows that the prosecutor had reasonable 

4. (1748) 1 Wils. 232 : 95 E. R. 591, Reynolds v. 

Kennedy. 

5. (1786) 1 T. R. 493 : 99 E. R. 1215 at p. 1222, 

Sutton V. Johnstone. 

6. (1938) 1938 A. C. 305, Herniman v. Smith. 


and probable cause; for in truth be may have had 
none whatever and may have secured the conviction 
wholly through his own fraud and perjury, and in 
such circumstances it would be queer law if he were 
allowed to snatch at the fact of conviction as giving 
him reasonable and probable cause where he had 
none before. 

Quashing of the conviction is, however, relevant 
to the termination of the prosecution in the plain¬ 
tiff’s favour, and, if it were quashed on the ground 
of fraud or perjury of the defendant, it might be 
evidence of malice." 

Winfield has, however, not referred to the 
observations of the Court of Exchequer in 
(1786) 1 T. R. 493,® above set out, and has 
further based his observations on the absence 
of any question as to the effect of upsetting a 
conviction on appeal having been raised either 
in the Court of Appeal or in the House of 
Lords in the case in 1938 A. C. 305.® On a 
perusal of that case one finds that the main 
question before the House was whether there 
was evidence on which the Judge could leave 
any question to the jury and whether on the 
whole of the facts on record he should have 
decided that there was no want of reasonable 
and probable cause and should not have 
left to the jury the first two of the questions 
which he did leave to them. It appears that 
in that case there was abundant material on 
the record which was sufficient to enable the 
Court to come to the conclusion that there 
was no reasonable and probable cause for the 
prosecution and it must have been because of 
that that no question was raised either in the 
Court of Appeal or in the House of Lords as 
to the effect of upsetting the conviction on 
appeal. Moreover Winfield himself goes on to 
say in the passage cited above that the con¬ 
viction might have been secured by the pro- 
secutor wholly through bis own fraud and 
perjury and in such circumstances it would 
be queer law if the isolated fact of conviction 
could be considered as giving him reasonable 
and probable cause for the prosecution. These 
very observations support the position as laid 
down in Halsbury’s Laws of England, p, 12, 
para. 13 note (b), cited above, that the fact 
of a conviction subsequently reversed would 
be prima facie and not conclusive evidence of 
reasonable and probable cause for the prose- 
cution, and that, I take it, is the position in 
English law. Turning to the authorities in 
India, the earliest case on the point appears 
to be the case in 3 Mad. H. c. R. 238/ where 
the learned Judge observed (p. 239 ) : 

‘‘We do not know of any instance of a suit of this 
kind being successfully maintained after a conviction 
of the plaintiffs by the sentence of one competent 
tribunal." 

These observations wer e quoted with approval 

7. (’66) 3 Mad. H. C. R. 238, Parimi Bapirazu v, 
Bellamkonda Cbinna Yenkayya. 
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by Banerji J. in 21 ALL. 26 ® where the Court 
held that the fact of a Court of competent 
jurisdiction having believed that the com¬ 
plaint is a true complaint was strong evidence 
to show that it was not brought without 
reasonable and probable cause and that the 
fact of the conviction by a competent Court 
though sulisequently reversed on appeal was 
evidence, if unrebutted, of the strongest pos- 
sible character against the plaintiff’s necessary 
plea of want of reasonable and probable cause. 
Both these cases were considered by the 
Appeal Court of Madras in 26 Mad. 506,® and 
the Court there observed that they could not 
be regarded as authorities in support of the 
proposition that in no case will a suit for 
damages for malicious prosecution be main¬ 
tained if the plaintiff had been convicted by 
a competent Court though the conviction had 
afterwards been set aside and the plaintiff 
acquitted on appeal. They cited with approval 
a passage from Pollock on Torts that the 
action would lie if the plaintiff’ was acquitted 
on appeal by reason of the original conviction 
having proceeded on evidence known by the 
complainant to be false or on the wilful sup¬ 
pression by him of material information, in 
effect treating the conviction though sul^- 
quently reversed as prima facie and not con- 
elusive evidence of reasonable and probable 
cause for the prosecution. There is however a 
later decision of the Appeal Court of AUaha- 
bad reported in 50 ALL. 713,^® in which the 
earlier decision of Banerji J. in 21 ALL. 26,® 
supra, was distinguished and the Court held 
that in cases where the facts contained in the 
plaint were professedly within the pei'sonal 
knowledge of the complainant, the mere fact 
that the first criminal Court believed the com¬ 
plainant’s statement and convicted the ac-' 
cused would not be any evidence of the 
existence of reasonable and probable cause if 
the appellate Court came to a contrary con¬ 
clusion. The Court further held that the 
judgments of the criminal Courts were admis. 
sible for the purpose of shewing that the 
prosecution terminated in favour of the plain¬ 
tiff and it was not so material whether it was 
the first Court which acquitted the accused or 
it was the appellate Court. Reliance was 
placed on two decisions of the Allahabad High 
Court, one being the case in 10 A. L. J. 423,^^ 
where Knox J. had held that the mere fact of 
one Court having believed the complainant is 
not sufficient evidence of reasonable and 

8 . (’98) 21 Ail. 26, Jadubar Siogh v. Sbeo Saran 

Singh. 

9. (’02) 26 Mad. 606, Boja Beddi v. Perumal Beddi. 

10. (*29) 16 A. I. E. 1928 All. 337 ; 60 All. 713 : 

110 I. C. 413, Shabrati v. Shams-nd-din. 

11 . (’12) 17 I. 0. 879 : 10 A. L. J. 423, Padarath v. 

Dolam. 


probable cause, and the other being the case 
in 11 A. L. J. 125,^^ where it had been held 
that no question of reasonable or probable 
cause arises where the charge is such as must 
be true or false to the knowledge of the defen¬ 
dant. In my opinion the observations of the 
Appeal Court in 50 ALL. 713,^® above referred 
to, only lay down an exception to the general 
rule enunciated above, in that the conviction 
though subsequently reversed is not treated 
as any evidence of reasonable and probable 
cause for prosecution in cases where the facts 
are quite well known to the defendant and 
the charge is such as must be true or false to 
the knowledge of the defendant. 

Having regard to the state of the above 
authorities I am of opinion that Mr. Joshi 
was entitled to rely upon the fact of the con¬ 
viction though subsequently reversed as prima 
facie evidence on which he could ask the 
Court to hold that there was reasonable and 
probable cause for the prosecution. This, how¬ 
ever, leaves open the question whether even if 
I admitted in evidence the findings and 
orders of the Honorary Presidency Magis¬ 
trates’ Court and the Appeal (ik)urt, I should 
have admitted in evidence the whole of the 
judgments of both the Courts. As I have al¬ 
ready observed the judgment or that part of 
the order which contained the judgment and 
reasoning of the Court would not be relevant 
and admissible in evidence except in those 
exceptional cases where the circumstances 
which resulted in the acquittal of the plaintiff 
became relevant. No such circumstances were 
pleaded or relied upon by the plaintiff, and 
in the absence of any such circumstances, 1 
should not have been justified in admitting 
the whole of the judgments of both the Courts 
in evidence. Mr. Maneksha, however, in the 
cour^ of the argument on the admissibility 
of the judgment of the Appeal Court tendered 
by him was prepared to tender in evidence 
not only the judgment of the Appeal Court 
but also the judgment of the Honorary Presi¬ 
dency Magistrates’ Court, on my suggestion 
to him that he should do so, and 1 accordingly 
admitted in evidence the whole of the judg. 
ments of both the Courts. On further consi- 
deration of the question, however, 1 have 
come to the conclusion that the plaintiff not 
having pleaded or relied upon any such cir¬ 
cumstances I should have only admitted in 
evidence those portions of the judgments which 
contained the findings and orders of both the 
Courts and not the whole of the said judg¬ 
ments as I did. I shall therefore discard from 
my mind’s eye in the consideration of the 
evidence hereafter those port ions of the judg- 

12. (’13) 18 I. C. 280 : 11 A. L. J. 126, Badhe Lai 
V. Ifoimoo. 
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monts which contain the judgment and rea. 
soning of the Courts and will rely only on the 
hndings and orders of the Courts therein re¬ 
corded for the purposes of my judgment. 

This is an action for “malicious prosecu¬ 
tion.’* The law on the subject is perfectly 
well-settled. As stated in Clerk & Lindsell on 
Torts, 9th £dn., at p. 662, it is obviously a 
grievance that an individual should be haras¬ 
sed by legal proceedings improperly instituted 
against him. If there is no foundation for 
them no doubt they will not ultimately suc¬ 
ceed, but during their progress they may 
cause great injury. It is the right of everyone 
to put the law in motion if he does so with 
the honest intention of protecting his own or 
the public interest, or if the circumstances are 
such, be his motives what they may, as to 
render it probable prima facie that the law is 
on his side. But it is an abuse of that right to 
proceed maliciously, and without reasonable 
and probable cause for anticipating success. 
Such an abuse may of necessity be injurious, 
as involving damage to character, or it may 
in any particular case bring about damage to 
person or property. There are, says Lord 
Holt, three sorts of damages anyone of which 
would be sufficient ground to support an ac¬ 
tion of malicious prosecution: (i) The damage 
to a man’s fame, as if the matter whereof he 
is accused be scandalous; (2) The second sort 
of damages which would support such an ac¬ 
tion are such as are done to the person; as 
where a man is put in danger to 1(^ his life 
or limb or liberty which has been always 
allowed a good foundation of such an action; 
(3) The third sort of damage which will sup- 
port such an action is damage to a man’s 
property as where he is forced to expend his 
money in necessary charges to acquit himself 
of the crime of which he is accused: (1823) i 
Ld. Raym. 374*^ at p. 378. Whenever a plain¬ 
tiff can shew that he has suffered under any 
of these heads of damages by reason of the 
defendant having wrongfully put the law in 
motion against him whether civilly or crimi¬ 
nally he has a remedy. An action for malici¬ 
ous prosecution may lie where the proceedings 
are civil and not criminal. But as was pointed 
out by Bowen L. J. in (1883) 11 Q. B. D. 674** 
at pp. 689-691, it is in very few cases that an 
action for malicious prosecution will lie where 
the matter is one of civil proceedings. The 

Lord Justice gave this reason at p. 689: 

“It is clear that Holt 0. J., considered one of those 
three beads of damage necessary to support an ac¬ 
tion for malicious prosecution. To apply this test to 
any action that can be conceived under our present 
mc^e of procedure and under our present law, it 

13. (1823) 1 Ld. Baym. 374, Savile v. Roberts. 

14. (1883) 11 Q. B. D. 674, Quartz HiU Gold Mining 
Co. V. Eyre. 


seems to me that no mere bringing of an action, 
although it is brought maliciously and without 
reasonable or probable cause, will give rise to an ac¬ 
tion of malicious prosecution. In no action, at all 
events in none of the ordinary kind, not even in 
those based upon fraud where there are scandalous 
allegations in the pleadings, is damage to a man’s 
fair fame the necessary and natural consequence of 
bringing the action. Incidentally matters connected 
with the action, such as the publication of the pro¬ 
ceedings in the action, may do a man an injury; but 
the bringing of the action is of itself no injury to 
him. When the action is tried in public, his fair 
fame will be cleared, if it deserves to be cleared: if 
the action is not tried, his fair fame cannot be as¬ 
sailed in any way by the bringing of the action.” 

“So the exception of civil proceedings, so far as 
they are excepted, depends, not upon any essential 
difference between civil and criminal proceedings, but 
upon the fact that in civil proceedings the poison 
and the antidote are presented “simultaneously. The 
publicity of the proceedings is accompanied by the 
refutation of the unfounded charge, if it be unfound¬ 
ed, which was made. If there be no scandal, if there 
be no danger of loss of life, limb, or liberty, if there 
be DO pecuniary damage, the action will not lie.” Per 
Buckley L. J. in (1915) 1 K. B. 600l» at p. 007. 

It is therefore the malicious preferring of an 
unreasonable criminal charge that is the usual 
foundation for the form of the action and this 
is what is ordinarily understood by the fami¬ 
liar title of an action of malicious prosecu¬ 
tion. In an action for malicious prosecution 
the plaintiff has to prove: (1) That he was 
prosecuted by the defendant, that is to say, 
that the law was set in motion against him 
by the defendant on a criminal charge; (2) 
That the proceedings complained of termina¬ 
ted in favour of the plaintiff if from their 
nature they were capable of so terminating ; 
(3) That the prosecution was instituted against 
him without reasonable and probable cause 
and (4) That it was due to a malicious inten- 
tion of the defendant, and not with a mere 
intention of carrying the law into effect (Per 
Viscount Dunedin in 28 Bom. L. R. 921*® at 
p. 925 followed in 50 ALL. 713*® at p. 716. See 
also 38 Bom. L. R. 1098.*^ The onus of prov¬ 
ing every one of these is on the plaintiff. 

To prosecute is to set the law in motion, 
and the law is only set in motion by an ap¬ 
peal to some person clothed with judicial 
authority in regard to the matter in question. 
The defendant must be the person who set 
the law in motion against the plaintiff. It is) 
not necessary, however, that he should be a 
party to the proceedings. In the case of 
malicious prosecution by way of indictment 
in the name of the King, the person liable is 

15. (1915) 1 K. B. 600, Wiflen v. Bailey and Rom¬ 
ford Urban Council. 

16. (’26) 13 A. I. R. 1926 P. C. 46 : 1 Luck. 215 : 

29 0. C. 163 ; 95 I. C. 329 : 28 Bom. L. R. 921 
(P. C.), Balbbadar Singh v. Badri Sah. 

17. (’37) 24 A. I. R. 1937 Bom. 37 : 166 I. C. 925 : 

38 Bom. L. R. 1098, Bhaguji v. Alandi Municipal¬ 
ity. 
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the prosecutor to whose instigation the pro- 
ceedings are due. Instigating a prosecution is, 
however, to be distinguished from the act of 
merely giving information on the strength of 
which a prosecution is commenced by some 
one in the exercise of his own discretion. The 
gist of the action for malicious prosecution 
is that the defendant sets the Magistrate in 
motion. A person who simply makes a candid 
statement of facts to a Magistrate without 
formulating any charge is not responsible for 
the consequences of any step which the Magis¬ 
trate may thereupon in the exercise of his 
discretion think fit to take. The Magistrate 
acts of his own motion and not at the insti¬ 
gation of the person giving the information, 
who therefore is not to be considered as a 
prosecutor : (1825) 6 D. & r. 8.^“ 

The term “criminal charge” includes all 
indictments involving either scandal to repu- 
tation or the ^ssible loss of liberty to person. 
At the same time there are many regulations 
which the State has laid down for the public 
convenience and of which the infraction is 
punished by a fine but which it is apprehend¬ 
ed could not give rise to an action for mali- 
cious prosecution on the ground of scandal to 
reputation ; for instance a man's reputation 
would hardly suffer because he was proceed¬ 
ed against for laying a drain pipe in an im- 
proper manner or keeping a pig in an impro- 
per place. A complaint under S. 94 (i), Pub- 
lie Health Act, 1936, for non-compliance with 
a notice requiring the abatement of a nuisance 
has been held not suflBcient : ( 1915 ) i k. b. 
600.^® In all these cases, however, if the prose, 
cutor set the law in motion maliciously and 
without reasonable and probable cause, an 
action of malicious prosecution would lie, 
though not on the first two counts of damage 
enunciated by Lord Holt C. J. but on the 
third count as where he was forced to expend 
money in necessary charges to acquit himself 
of the crime of which he was accused. 

No action for malicious prosecution or for 
any other malicious proceeding which involves 
a judicial decision of any question at issue 
between the parties will lie, until or unless 
the prosecution or other proceeding has been 
terminated in favour of the person complain- 
of it. Sometimes, however, from the 
circumstanc^ of the case it is impossible that 
the proceeding in question should have been 
determined in the plaintiff’s favour. Thus if 
bis house is ransacked under a search warrant 
and nothing is found there to incriminate him, 
the matter goes no further but it cannot be 
said to be decided in his favour. Yet in such 
a case he would have a right of action if 


malice and absence of reasonable and probable, 
cause were shown. So long as proceedings are 
pending, no action lies on the ground that 
they have been wrongfully instituted, “It is 
a rule of law that no one shall be allowed to 
allege of a still dei)ending suit that is unjust.” 
It must, however, appear that they were 
brought to a legal end, even though the end 
might not be a final and conclusive one. It 
would be enough if the prosecution has been 
discontinued or if the accused person has been 
acquitted by reason of some formal defect in 
the indictment, or if a conviction has been 
quashed for some technical defect in the pro¬ 
ceedings. The judgment of the criminal Courts 
would be conclusive for the purpose of shew¬ 
ing that the prosecution terminated in favour 
of the plaintiff. It is for the civil Court, 
however, to go into all the evidence and 
decide for itself whether there was want of 
reasonable and probable cause for the prose, 
cution and whether there was also malice: 
see 9 Bom. L. R. 1134;^ 50 ALL. 713^“ at p. 717. 
The burden of proving that the prosecution 
was instituted against him without any rea¬ 
sonable and probable cause is also on the 
plaintiff. As observed by Bowen L. J. in (1883) 

11 Q. B. D. 440^« (p. 457); 

. . . in an action for malicious prosecution the 
plaintiff has the burden throughout of establishing 
that the circumstances of the prosecution were such 
that a Jud^ can see no reasonable or probable cause 
for instituting it. In one sense that is the assertion 
of a n^ative, and we have been pressed with the 
proposition that when a negative is to be made out 
the onus of proof shifts. That is not so. If the asser¬ 
tion of a negative is an essential part of the plain¬ 
tiff’s case, the proof of the assertion still rests upon 
the plaintiff. The terms ‘negative’ and ‘affirmative’ 
are after all relative and not absolute. In dealing 
with a question of negligence, that term may be 
considered either as negative or affirmative according 
to the definition adopted in measuring the duty 
which is neglected. Wherever a person asserts affir¬ 
matively as part of bis case that a certain state of 
facts is present or is absent, or that a particular 
thing is insufficient for a particular purpose, that is 
an averment which he is bound to prove positively. 

It has been said that an exception exists in those 
cases where the facts lie peculiarly within the know- 
Mge .of the opposite party. The counsel for the 
plaintiff have not gone the length of contending that 
in all those cases the onus shifts, and that the per¬ 
son within whose knowledge the truth peculiarly lies 
is bound to prove or disprove the matter in dispute. 

I think a proposition of that kind cannot be main¬ 
tained." 

This position bas been accepted by the House 
of Lords in (1883) 11 A. c. 247-'^ at p. 249 and 
by the Privy Council in 25 Bom. 332^^ at 
p. 335 and has been followed by our Appeal 

19. (1883) 11 Q. B. D. 440, Abrath v. North Eas¬ 
tern Ry. Co. 

20. (1886) 11 A. C. 247, Abrath v. North Eastern 
Rly. Co. 

21. (1900) 25 Bom. 332 (P.C.), Pestonji M. Mody v. 
Queen Insurance Co. 


18. (1825) 6 D. B, 8, Cohen v. Morgan. 


1948 Dhanjishaw Rattanji V, Bombay Municipality J.) Bombay :>27 


iCourt in 34 Bom. L. R. 143."^ The plaintiff in 
proving the absence of reasonable and probable 
cause has to prove a negative and in general 
need only give slight evidence of such ab¬ 
sence (Halsbury’s Laws of England (Hailsham 
Edition), Vol. 29, p. 21, para. 32), but it can¬ 
not be inferred from the most express malice. 
The mere innocence of the plaintiff is also not 
prima facie proof of such absence. Reasonable 
and probable cause means a genuine belief 
based on reasonable grounds that the proceed¬ 
ings are justified. In a criminal prosecution, 
for example, the prosecutor must have believed 
on reasonable grounds that the probability of 
guilt of the accused was sufficient to render 
a prosecution reasonable and justifiable. As 
Lord Atkin said in 1938 A. C. 305® at p. 316 
no better statement of what is reasonable and 
probable cause is to be found than in the 
words of Hawkins J. in (1878) 8 Q. B. D. 167^ 
(page 171) : 

“Now I should define reasonable and probable 
<iause to be an honest belief in the guilt of the ac¬ 
cused based upon a full conviction, founded upon 
reasonable grounds, of the existence of a state of 
circumstances, which, assuming them to be true, 
would reasonably lead any ordinarily prudent and 
cautious man, placed in the position of the accuser, 
to the conclusion that the person charged was pro¬ 
bably guilty of the crime imputed. There must be : 
first, an honest belief of the accuser in the guilt of 
the accused ; secondly, such belief must be based on 
an honest conviction of the existence of the circum¬ 
stances which led the accuser to that conclusion ; 
thirdly, such secondly-mentioned belief must be 
based upon reasonable grounds; by this I mean such 
grounds as would lead any fairly cautious man in 
the defendant’s situation so to believe; fourthly, the 
circumstances so believed and relied on by the accu¬ 
ser must be such as amount to reasonable ground for 
belief in the guilt of the accused.” 

Hawkins J. further goes on to say that 
(page 172): 

“The belief of the accuser in the guilt of the accu¬ 
sed, bis belief in the existence of the facts on wbiob 
he acted, and the reasonableness of such last men¬ 
tioned belief, are questions of fact for the jury, whose 
findings upon them become so many facts from 
which the Judge is to draw the inference, and deter¬ 
mine whether they do or do not amount to reasona¬ 
ble and probable cause. This also is an inference of 
fact, not of law as is sometimes erroneously suppos¬ 
ed; and the Judge is to draw it from all the circum¬ 
stances of the case: (1870) L.R. 4 £. & I. App. 521^ 
at pp. 535, 538, per Lords Chelmsford and West- 
bury.” 

See also 1938 A. C. 305,® (page 316) : 

“There is no reasonable and probable cause un¬ 
less the defendant genuinely and honestly believed 
that the prosecution, or other proceeding complain¬ 
ed of, was justifiable.... Even, however, if the 
defendant honestly believed the proceedings to be 
justified, there is no reasonable and probable cause 

22. (’32) 19 A.I.R. 1932 Bom. 269 ; 56 Bom. 135 : 

137 I. C. 645 : 34 Bom. L. B. 143, Chhaganlal v. 

Thana Municipality. 

23. (1878) 8 Q. B. D. 167, Hicks v. Faulkner. 

24. (1870) L. B. 4 E. & I. App. 521, Lister v. Per¬ 
ryman. 


unless this belief is based on reasonable ground-;. 
This question is to be determined by reference to the 
facts actually known to the defendant, not to tlie 
facts as they actually existed. He who prosecutes 
when the facts known to him do not constitute rea- 
sonable and probable cause cannot defend himself, in 
an action for malicious prosecution on the ground that 
there were other facts unknown to him which would 
have justified a prosecution. Conversely, facts un¬ 
known to the prosecutor do prevent the facts which 
were known to him from constituting reasonable and 
probable cause. Having regard, however, to the facts 
known to the defendant, he must show a reasonably 
sound judgment and use reasonable care in deter¬ 
mining whether there are sufficient grounds for tlie 
proceedings instituted by him, and any failure to 
exhibit such judgment or care will be imputed to 
him as a want of reasonable and probable cause,” 
(Salmond on the Law of Torts, 9th Edn., pp. 65s. 
659). 

The question of reasonable and [)robable 
cause therefore does not depend upon the ac¬ 
tual existence but upon a reasonable bona fide 
belief in the existence of such facts as would 
justify a prosecution. This belief or belief in 
the accused’s guilt may arise out of the recol- 
lection of the prosecutor, if he has alwaysi 
found his memory trustworthy or out of in- 
formafnon furnished to him by others and 
accepted by him as true. In regard to this 
position Hawkins J. observed in (1878) 8 Q.B.D. 
167"® cited above (pp. 173-174) ; 

“The question of reasonable and probable cause 
depends in all cases, not upon the actual existence, but 
upon the reasonable bona fide belief in the exUtence 
of such a state of things os would amount to a justi¬ 
fication of the course pursued in making the accusa¬ 
tion complained of — no matter whether this belief 
arises out of the recollection and memory of the 
accuser, or out of information furnished to him by 
another. It is not essential in any case that facts 
should be established proper and fit and admissible 
as evidence to be submitted to the jury upon an 
issue as to the actual guilt of the accused. The di.^- 
tinction between facts to establish actual guilt and 
those required to establish a bona fide belief in guilt 
should never be lost sight of in considering such cases 
. . . . Many facts admissible to prove the latter, 
would be wholly inadmissible to prove the former 
.... It cannot of course be laid down as an abstract 
proposition that an accuser is justified in actingeither 
upon the credited statement of an informant, or upon 
bis own memory. The question must always arise 
according to circumstances whether it was reasona¬ 
ble to trust either the one or the other. A person 
who acts upon the information of another, trusts the 
veracity, the memory, and the accuracy of tbatotber, 
in each of which be may be completely deceived. 
His informer’s veracity may be questionable, bis me¬ 
mory fallacious, and bis accuracy unreliable. Yet it 
does not follow that it was unreasonable to believe in 
his information if be never had cause to doubt him. 
In like manner a man may be deceived by bis own 
memory, yet it does not follow that it was unreasona¬ 
ble to trust it, if he never before knew it to be defec¬ 
tive.’’ 

No action will lie for the institution of legal 
proceedings howsoever destitute of reasonable! 
and probable cause unless they are instituted: 
maliciously, that is to say from some wrong, 
ful motive. Malice means the presence of 
some improper and wrongful motive—that isi 
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to say an intent to use the legal process in 
question for some other than its legally ap¬ 
pointed and appropriate purpose. Hawkins J., 
observed in (l878) 8 Q.B.D. 167^^ (supra, p. 175) 
that the malice necessary to be established is 
not even malice in law such as may be as¬ 
sumed from the intentional doing of a wrong, 
ful act, but malice in fact— malus animus — 
indicating that the party was actuated either 
by spite or ill-will towards an individual, or 
by indirect or improper motives, though these 
may be wholly unconnected with any un- 
charitable feeling towards anybody. Cave J., 
alM observed in (1891) 2 Q. B. 718“^ (p. 722) : 

“Now malice, in its widest and vaguest sense, has 
been said to mean any wrong or indirect motive; 
and malice can be proved, either by shewing what 
the motive was and that it was wrong, or by shewing 
that the circumstances were such that the prosecu¬ 
tion can only be accounted for by imputing some 
wrong or indirect motive to the prosecutor.” 

Apart therefore from the evidence directly 
l>ointing to spite or ill-will towards the plain¬ 
tiff or indirect or improper motives actuating 
the prosecutor, or in the absence thereof, the 
plaintiff might also rely upon the want of re¬ 
asonable and probable cause itself as in cer- 
itain cases sufficient evidence of malice to go 
Ito a jury. As Cave J., observed in (i89l) 2 Q. B. 
718-^ (p. 723) : 

“Of course, there may be such plain want of rea¬ 
sonable and probable cause that the jury may come 
to the conclusion that the prosecutor could not 
honestly have believed in the charge be made, and 
in that case want of reasonable and probable cause 
is evidence of malice. But I am not prepared to assent 
to the proposition that, where there is want of 
reasonable and probable cause, the jury may always 
find malice, no matter what the circumstances may 
be. In this country we rely on private initiative in 
most cases for the punishment of crime; and while, on 
the one hand, it is most important firmly to restrain 
any attempt to make the criminal law serve the pur¬ 
poses of personal spite or any other wrongful motive, 
on the other band it is equally important, in the in- 
ter^t of the public, that where a prosecutor honestly 
believes in the guilt of the person he accuses, he 
should not be moloted in damages for acting on that 
belief except on clear proof, or at all events reasons- 
ble suspicion, of the existence of some other motive 
than a desire to bring to justice a person whom he 
honestly believes to be guilty.” 

“Nevertheless, a jury is not at liberty in all cases 
to infer malice from want of reasonable cause. Want 
of reasonable cause is sufficient evidence of malice in 
those cases only in which it is sufficient evidence that 
there was nogenuine belief in the accusation made. If 
Jt appears that there was such a belief, the plaintiff 
m(ut produce some independent evidence of malice, 
and cannot rely on the absence of reasonable cause. 
On the other hand, malice is never evidence of want 
of reasonable cause .... For a prosecutor may be 
inspired by malice and yet have a genuine and rea¬ 
sonable belief in the truth of his accusation.” (Sal- 
mond on the Law of Torts, 9th Edn. p. 662.) 

The same position was discussed by Chan- 

davarkar J,, in 4 Bom. L. B. 560^ at p. 569 

25. (1891) 2 Q. B. 718, Brown v. Hawkes. 

26. (’02) 4 Bom. L. R. 560, Munhordas v. Goculdas. 


where referring to the above view taken by 
Cave J., in (i89l) 2 Q.B. 718^“ the learned Judge 
observed that it is not in every case that be- 
cause there is no reasonable and probable 
cause a Judge is justified in inferring malice; 
there must be something more of the nature 
of indirect or sinister motive for the prosecu¬ 
tion than the mere absence of reasonable and 
probable cause. See also 34 Bom. L. R. 143-^ 
per Baker J., at pp. 151-153. The absence of 
reasonable and probable cause and malice 
must, however, unite in order to produce 
liability. So long as legal process is honestly 
used for its proper purpose, mere negligence 
or want of sound judgment in the use of it 
creates no liability, and conversely, if there 
are reasonable grounds for the proceedings 
(for example, the probable guilt of an accused 
person) no impropriety of motive on the part 
of the person instituting these proceedings is 
in itself any ground of liability. Tindal C. J., 

observed in (1829) 6 Bing. 183^^ (p. 186): 

“It is true, as admitted on both sides, that, in 
order to support such an action, there must be a 
concurrence of malice in the defendant and want of 
probable cause. Malice alone is not sufficient, because 
a person actuated by the plainest malice may never¬ 
theless have a justiffable reason for prosecution. On 
the other hand, the substantiating of the accusation 
is not essential to exonerate the accuser from liability 
to an action ; for he may have bad good reason to 
make the charge, and yet be compelled to abandon 
the prosecution by the death or ateence of witnesses, 
or the difficulty of producing adequate legal proof. 
The law, therefore, only renders him responsible 
where malice is combined with want of probable 
cause. What shall amount to such a combination of 
malice and want of probable cause is so much a 
matter of fact in each individual case as to render it 
impossible to lay down any general rule on the 
subject ; but there ought to be enough to satisfy a 
reasonable man that the accuser had no ground for 
proceeding but his desire to injure the accused.” 

Hawking J., also observed in (1878) 8 Q.B.D. 
167** (supra) at p. 170 that to succeed in an 
action for malicious prosecution the plaintiff 
must allege and establish two things; absence 
of reasonable and probable cause and malice. 
The affirmative of both these allegations is 
upon him. Failing to establish both of them 
he fails altogether. The same position was also 
recognised by the House of Lords in 1938 A.c. 
305® (supra) at p. 320, where Lord Atkin after 
coming to the conclusion that there was no 
evidence to go to the jury in support of the 
affirmative of either of the first two questions 

there left to the jury observed : 

“Whether independently of the want of reasonable 
and probable cause there was any evidence of malice 
is a question which in the circumstances becomes 
irrelevant.” 

The questions therefore which the Judge 
has to address himself as exercising the func¬ 
tions of the jury in this country in nn action 
for malicious prosecution are those^ contained 

27. (1829) 6 Bing. 183, Willans v. Taylor, 
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in the summing up of Cave J., in bis charge 
to the jury in the case in (i883) 11 Q.B.D. 440^® 
(supra) at p. 444 of the report: 

“The questions which I ask you are these:—First, 
did the defendants take reasonable care to inform 
themselves of the true state of the case? Secondly, 
did they honestly believe the case which they laid 
before the Magistrates? If both questionsare answer¬ 
ed in the affirmative, that they did take reasonable 
care, and they honestly believed the case they laid 
before the Magistrates, that is a verdict »for the 
defendants, because, please bear in mind, that it is 
for the plaintifi to prove that they did not. Then if 
either question is answered in the negative, that is, 
if the defendants did not take reasonable care, or if 
they did not honestly believe the case which they 
laid before the Magistrates, then you must ask your¬ 
selves this further question, were the defendants 
actuated by any indirect motive in preferring this 
charge ? If they were not, then again your verdict 
must be for the defendants. If they were, then you 
must find your verdict for the plaintiff, and then in 
that case you must ask yourselves what damages 
you give,” 

The position may be otherwise expressed in 
the words of Lord Atkinson who delivered the 
judgment of their Lordships of the Privy 
Council in 1909 A. o, 549"® as follows (p. 555): 

“The District Judge seems to have been fully 
aware that in an action for malicious prosecution the 
law throws upon the plaintiff the burden of proving 
the presence of malice in the mind of the prosecutor 
and the absence of reasonable cause for the prosecu¬ 
tion; but he appears to have been led into error by 
not keeping steadily before his mind the fact that 
the pivot upon which almost all such actions turn is 
the state of mind of the prosecutor at the time he 
institutes or authorizes the prosecution. If he receives 
information from others and acts upon it by making 
a criminal charge against any person, the motives of 
his informants, or the truth, in fact, of the story 
they tell, are to a great extent beside the point. The 
crucial questions for consideration are : Did the 
prosecutor believe the story upon which be acted ? 
Was his conduct in believing it, and acting on it, 
that of a reasonable man of ordinary prudence? Had 
he any indirect motive in making the charge ?” 

[His Lordship held that the plaintiff failed 
to prove that the prosecution was launched 
and continued by defendant 3 against him 
maliciously and without reasonable and pro¬ 
bable cause and dismissed the suit with costs.] 
R.K. Suit dismissed. 


28. (1909) 1909 A. C. 549, Corea v. Peiris. 
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Divatia and Lokur JJ. 

Emperor 

V. 

Annaji Balkrishna Barve — Accused. 

Criminal Appeal No. 170 of 1944, Decided on 21st 
September 1944, against order of acquittal passed by 
Presidency Magistrate, Third Additional Court, Gir- 
gaon, Bombay. 

(a) Defence of India Act (1939), Rules under, 
R. 39 (1) (a) and (b) and S. 2 (1) and (2) — Inter¬ 
pretation of S. 2 (1) and (2)— R. 39 (1) (a) and (b) 
are intra vires. 

The rule-making power is conferred under S. 2 (1) 
itself. There is no separate power given under S. 2 (2) 


which simply prescribes the conditions under which 
certain rules in respect of particular subject-matters 
may be made. In other words certain matters 
although they are included in the general objects 
stated in S. 2 (1) have been particularised and rules 
with regard to those matters should be made in con¬ 
formity with the provisions of the paragraphs in 
S. 2 (2) : ('43) 30 A. I. R. 1943 F. C. 1, Expl.-, (’43) 
30 A. I. R. 1943 F. C. 75, Rel. on. [P 330 C 2] 

No condition has been prescribed in any of the 
paragraphs of S. 2 (2) as regards making of rules for 
possession of documents containing prejudicial re¬ 
ports. But that does not mean that the Legislature 
prohibited the enactment of any rules for that pur¬ 
pose. It means that no limitations have been im¬ 
posed for making rules relating to such reports under 
S. 2 (2) and therefore the Central Government has 
the power to frame rules without any particular 
limitations, as the subject-matter of such reports 
does fall within the main heads of S. 2 (1). Rule 39 
(1) (b) is flamed under the rule-making power given 
under S. 2 fl), just as R.39 (1) (a) is made under the 
specific rule-making power given under para, (iv) (b) 
of S. 2 (8) and both are equally valid and intra vires. 

(P 331 C 2] 

(b) Defence oflndia Act (1939), S. 2 (2) (iv) (b) 
and (xxv)—Thing possessed and not possession 
by itself is subject-matter (Per Lokur J.). 

Under S. 2(2)possession by itself is not a “subject- 
maite. ” but the thing possessed would be a subject- 
matter, so that when a certain category of things is 
prohibited from being possessed, the rule must con¬ 
form to the conditions and limitations of that cate¬ 
gory in S. 2 (2) : (’43) 30 A. I. R. 1943 F. C. 1 and 
(’43) 30 A. I. R. 1943 F. C. 75, Eel on. 

[P 332 C 2] 

(c) Defence of India Act (1939), Rules under, 
R. 34 (7) and S. 2 (2) (iv)—Four items in S. 2 (2) 
(ivl are not different subject-matters in them¬ 
selves _ Subject-matter in S. 2 (2) (iv) does not 
toaCi' prejudicial reports as defined in R. 34 (7) 
(Per Lokur J.). 

Section 2 (2) (iv) deals with the prevention of 
“anything likely to assist the enemy or prejudice the 
successful conduct of war,” and four items are speci. 
fied as being included in it. The four items mention¬ 
ed in S. 2 (2)(iv), viz., communications, information, 
the floating of loans and advance of money to, or 
contracts or commercial dealings with, the enemy, 
do not deal with independent subject-matters but are 
confined to such as are likely to assist the enemy or 
prejudice the successful conduct of war. Hence these 
four items are not to be treated as different subject- 
matters in themselves, but as illustrations of the 
subject-matter dealt with in S. 2 (2) (iv), viz., things 
likely to assist the enemy or prejudice the successful 
conduct of war. That subject-matter does not touch 
prejudicial reports as defined in R. 34 (7). 

[P 333 C 1] 

N. P. Engineer (Advocate-Oeneral) and B. O. 

Eao (Government Pleader) — for the Crown. 

B. J. Desai and B. Q. Tluxkor — for Accused. 

Divatia J. — This is an appeal by the 
Government of Bombay against the order of 
acquittal passed by the Presidency Magis¬ 
trate, Third Additional Court, Bombay, acquit¬ 
ting the accused Annaji Balkrishna Barve of 
the offence under R. 39 (6) read with R. 39 (l) 
(b), Defence of India Rules, 1939. The charge 
against the accused was that on 28 th January 
1943, he had in his possession without any 
lawful authority or excuse certain documents 



330 Bombay Emperor v. Annaji Balkrishna (Divatia J.) A. L R. 


containing “prejudicial reports” and that such 
I)ossession came within R. 39 (l) (b) and was 
punishable under sub-rule (6). The learned 
Magistrate held on the evidence that out of 
the three docuraents, Exs. F. G and H, relied 
on by the prosecution, Exs. P and G were 
“prejudicial reports” within the definition of 
that term in R. 34 (7). Exhibit F is a Congress 
bulletin and Ex. G consists of certain leaflets 
addressed to the police force. He, however, 
held that R. 39 (l) (b) was ultra vires inas¬ 
much as it went beyond the powers of the 
Central Government to frame rules under 
sub-s. ( 2 ) of s. 2 , Defence of India Act. Ac. 
cording to the learned Magistrate the only 
power which the Central Government had for 
making rules as to possession of information 
or documents was derived from two para- 
graphs, vi^. (iv) (b) and (xxv) of sub-s. (2) of 
s. 2. That sub-section says that without pre¬ 
judice to the generality of the powers conferred 
by sub-s. (l) the rules may provide for, or may 
empower any authority to make orders provid¬ 
ing for, all or any of the following matters. 
Then 35 matters are enumerated. The matter 
relating to possession of information, according 
to the learned Magistrate, comes only under 
para, (iv) (b), which speaks of possession 
without lawful authority or excuse of infor¬ 
mation likely to assist the enemy and para¬ 
graph (xxv) which deals with possession of 
certain explosives, vessels, apparatus etc. 
Under para, (iv) (b) Government has power 
to frame rules only with regard to the parti¬ 
cular kind of information mentioned in that 
paragraph, viz., information likely to assist 
the enemy. “Prejudicial report” as defined in 
R. 34 does not include information likely to 
assist the enemy and there was no paragraph 
in S. 2 (2) of the Act relating to possession of 
such reports. The learned Magistrate there¬ 
fore thought that R. 89 (l) (b) was ultra vires 
and went beyond the rule-making power given 
to Government. 

It was contended before him that even if 
R. 39 (l) (b) could not be framed under any 
of the paragraphs of sub-s. ( 2 ), it would be 
valid if it carried out any of the general ob- 
jects enumerated in sub-s. (l) of S. 2, viz., 
securing the defence of British India, the 
public safety, the maintenance of public order 
or the efficient prosecution of war, or for 
maintaining supplies and services essential to 
the life of the community. But the learned 
Magistrate repelled that argument also on the 
ground that it was held by the Federal Court 
in 46 Bom. L. R. 22,^ that sub-s. (1) of S. 2 

1. (’43) 30 A. I. R. 1943 F. C. 1: I.L.R. (1943) Kar. 

F. C. 26 : 1943 F. C. R. 49 : I. L. R. (1944) Bom. 

183 : 207 I. C. 1:46 Bom. L. R. 22 (F.C.), Emperor 

V. Eeshav Taipade. 


cannot be resorted to for justifying a rule 
which went beyond the rule-making powers 
given by sub-s. (2). The passage in 46 Bom. 
L. R. 22^ which the learned Magistrate had in 
mind was as follows (p. 47): 

“The Legislature having set out in plain and un- 
ambigous language in para, (x) the scope of the rules 
which may be made providing for apprehension and 
detention in custody, it is not permissible to pray in 
aid the more general words in S. 2 (1) in order to 
justify a rule which so plainly goes beyond the limits 
of para, (x); though if para, (x) were not in the Act 
at all, perhaps different considerations might apply.” 

Those observations were made with reference 
to the facts of that case where the accused 
was kept under detention under R. 26, Defence 
of India Rules. It was held that the rule was 
ultra vires inasmuch as it gave power to Gov¬ 
ernment to detain a person if it was only 
satisfied that he did certain prejudicial acts, 
whereas the parent authority for making that 
rule, viz., para, (x) of sub-s. (2) empowered 
Government to apprehend and detain a per¬ 
son if he was reasonably suspected of having 
acted in a manner prejudicial to public safety 
etc. As R. 26 went beyond the wording of 
para, (x), which required that the person must 
be reasonably suspected, it was held to be 
ultra vires. It was stated that in such a case 
it was not permissible to pray in aid the more 
general words in s. 2 (l) of the Act. This pas¬ 
sage in their Lordships’ judgment has l^n 
explained by Zafrulla Eban J., in the subse¬ 
quent decision in 1944 F. C. R. 1,® where it is 
observed (p. 27): 

“It would Dot be correct to say that S. 2, Defence 
of India Act, confers two kinds of rule-making 
powers, one under sub-s. (1) and the other under 
sub-s. (2). The rule-making power is conferred under 
sub-s. (1) and all that sub-s. (2) does is to set out tbc 
conditions under which rules in respect of the parti¬ 
cular subject-matters enumerated in its paragraphs 
may be made in the exercise of powers conferred 
nnder sub-s. (1).” 

It is clear from these observations that the 
rule-making power is given under sub-s. (1) 
itself. There is no separate power given under 
sub-s. ( 2 ) which simply prescribes the condi¬ 
tions under which certain rules in respect of 
particular subject-matters may be made. In 
other words, certain matters, although they 
are included in the general objects stated in 
sub-s. (l), have been particularised and rules 
with regard to those matters should be made 
in conformity with the provisions of the para¬ 
graphs in sub-s. (2). The question, therefore, 
is what is the subject-matter in the various 
paragraphs of sub-s. (2) relating to possession. 

Is it possession of information or document in 
general or possession of information as is 


’43) 30 A. I. B. 1943 F. C. 75: 1944 P- p-J-\‘ 
L. B. (1943) Kar. F. C. 103 : 2111.C. 241 (P.C.), 
Dperot SiboAth BAnerjec* 
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likely to assist the enemy ? If it is the former, 
it may be said that provision having been 
made for making rules for only one kind of 
such information, viz., information likely to 
assist the enemy, no rule can be made for 
any other kind of information or document 
or report such as merely prejudicial reports. 
If it is the latter, rules can be made under 
sub-s. (2) relating to information as is likely 
to assist the enemy and for possession of all 
other kinds of information or reports that can 
be made if they fall within any of the general 
heads stated in sub.s. (i). 

The learned Advocate-General contends 
that the subject-matter of the paragraphs in 
sub-s. (2) is not merely possession or informa- 
tion, but the possession of a document of a 
particular kind, viz. those which are likely to 
assist the enemy and that the possession of a 
prejudicial report falls under sub-s. (1). He 
contends in the alternative that R. 39 (1) (b) 
falls also within para, (iv) (b) of sub-s. (2). 
But that is only an alternative argument. 
His main argument is that it is really not 
covered by any of the paragraphs of sub-s. (2). 
Mr. Bhulabhai Desai has urged, on the other 
hand, that the different kinds of information 
or report are enumerated in paras, (iv), (v), 
(vi), (xxv) and (xxvii) of sub-s. (2) and that 
therefore rules can be made only with regard 
to them and not with regard to any other 
kind of information. According to him, there- 
fore, R. 89 must conform to the conditions and 
limitations mentioned in these paragraphs 
and cannot go beyond them; otherwise it 
would destroy the purpose of that sub-section. 
He farther contends that in none of those 
paragraphs has the Legislature granted rule- 
making ixjwers for possession of a document 
containing a prejudicial report and that, there- 
fore, it is necessarily implied that no rules 
can be made about the possession of such 
document even though they may relate to 
any of the objects mentioned in sub-s. (l). In 
my opinion, however, it cannot be said that 
rules relating to information or report must 
be made with regard to those matters only 
which are specifically provided for in sub-s. (2). 
Rule 39 (1) (b) deals with possession of docu- 
ments coiitaining prejudicial reports. It does 
not deal with information but with documents 
in the nature of prejudicial reports. Nor is 
such a document of the nature of report men. 
tinned in para, (v) where “report" means 
rumour or news which might be spread among 
the public. The matter dealt with under 
para, (iv) of S. 2 (2) is not merely possession 
of any information but such information as is 
likely to assist the enemy. Rule 39 (1) (a) is 
thus framed for punishing that particular 
type of information and it is admitt^ly valid. 


But no condition has been prescribed in any 
of the paragraphs of sub-s. (2) as regards 
making of rules for possession of documents 
containing prejudicial reports. That, in my 
opinion, does not mean that the Legislature 
prohibited the enactment of any rules for that 
purpose. It means that no limitations have' 
been imposed for making rules relating to! 
such reports under sub-s. (2) and that therefore! 
the Central Government has the power to 
frame rules without any particular limitations, 
as the subject-matter of such reports does fall 
within the main heads of sub-s. (l). There isl 
no doubt that in this case the two documents 
F and G fall within the objects stated in 
sub-s. (1) and they also satisfy several of the 
ingredients of “prejudicial act” in R. 34 (6) 
and as such fall within the definition of a 
“prejudicial report" in R. 34 (7), Defence of^ 
India Rules. Rule 39 (l) (b) is framed under the 
rule-making power given under S. 2, sub-s. (l), 
just as R. 39 (1) (a) is made under the sjxjcific 
rule-making power given under para, (iv) (b) 
of sub-3. (2) of S. 2. Both are equally valid 
and intra vires. In my opinion, therefore, the 
accused is guilty of the offence with which he 
is charged, and we accordingly convict him of 
the offence under R. 39 (6) read with R. 39 (l) 
(b). Defence of India Rules, and sentence him 
to rigorous imprisonment for three months. 

Lokup J-I concur, and in view of the 

importance of the question raised, I should 
like to add a few words. This is an appeal by 
the Government of the Province of Bombay 
against the acquittal of the accused by the 
Presidency Magistrate, Third Additional Court, 
Girgaon, Bombay. When the room rented 
and occupied by the accused was searched 
by the police on 27th January 1943, several 
articles were attached, including a paj)er bag 
containing, among other things, two bulletins, 
Ex. F, six leaflets Ex, G and a typed sheet 
Ex. H. These documents Exs. F, G and H were 
regarded as prejudicial reports as defined in 
R. 34 (7), Defence of India Rules, and for 
being in possession of them in contravention 
of R, 39 (1) (b) of the said rules the accused 
was prosecuted under R, 39 (6). The learned 
Magistrate held that Exs. P and G were pre¬ 
judicial reports and that the accused was 
in possession of them and thereby did con¬ 
travene the provisions of R. 39 (l) (b). But he 
acquitted him on the ground that according 
to the principle laid down by the Federal 
Court in 46 Bom. L. R. 22,^ R. 39 (l) (b) itself 
was ultra vires and invalid, since it went 
beyond the rule-making powers conferred upon 
the Central Government by S. 2, Defence 
of India Act, 1939. 

It is not disputed here that Exs. F and G 
are prejudicial reports and that they were in 
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the possession of the accused. The learned 
Advocate-General says that this is enough for 
his purpose, and though he does not concede 
that Ex. H is not a prejudicial report, he says 
that that document may be left out of consi¬ 
deration in this appeal. Hence the only point 
which we are called upon to consider is whe¬ 
ther R. 39 (i) (b). Defence of India Rules, is 
within the rule-making powers conferred upon 
the Central Government by the Defence of 
India Act, 1939. If it is not within those 
powers, then it must be held void and in¬ 
operative and a contravention of it would not 
be punishable as an offence under R. 39 (6). 

Sub-section (l) of s. 2, Defence of India Act, 
1939, confers upon the Central Government 
general powers to make such rules as appear 
to it to be necessary or expedient for securing 
the defence of British India, the public safety, 
the maintenance of public order or the efficient 
prosecution of war, or for maintaining sup¬ 
plies and services essential to the life of the 
community. Without prejudice to the genera¬ 
lity of these powers, sub-s. (2) sets out in 
35 paragraphs certain subject-matters which 
may be provided for by the rules made under 
8ub-s. (l). In 46 Bom. L. R. 22^ the question 
was whether R. 26, Defence of India Rules, 
which provides for the apprehension and 
detention of certain persons, was within the 
rule-making powers conferred by s. 2 of the 
Act. The subject-matter “apprehension and 
detention” is dealt with in para, (x) of sub- 
3. (2) and R. 26 goes beyond the scope of that 
paragraph. It was, therefore, urged that R. 26 
must be deemed to have been made under the 
general powers conferred by sub-s. (l). But 
the learned Chief Justice observed (p. 47): 

“The Legislature having set out in plain and un¬ 
ambiguous language in para, (x) the scope of the 
rules which may be made providing for apprehension 
and detention in custody, it is not permissible to 
pray in aid the more general words in S. 2 (1) in 
order to justify a rule which so plainly goes beyond 
the limits of para, (x); though if para, (x) were not 
in the Act at all, perhaps diSerent consideration 
might apply.” 

This clearly sets out the scope of the two 
sub-sections and it has been still more clearly 
explained by Zafrulla Khan J. in 1944 F. C. R. 

as follows (p. 27): 

“It would not be correct to say that S. 2, 
Defence of India Act, confers two Wnds of rule- 
making powers, one under sub-section (1) and the 
other under sub-s. (2). The rule-making power is 
conferred under sub-s. (1) and all that su^s. (2) does 
is to set out the conditions under which rules in 
respect of the particular subject-matters enumerated 
in its paragraphs may be made in the exercise of 
powers conferred under sub-s. (1). Any other view 
would lead to the anomaly that on the subjects enu¬ 
merated in the paragraphs of sub-s. (2) there might 
be two sets of roles, one conferring unconditional 
and unlimited powers by virtue of being framed 
under sub-s. (1) and the other being subject to res¬ 


trictions and limitations in conformity with condi¬ 
tions and restrictions prescribed by sub-s. (2), a state 
of afiairs, the contemplation of which could not pos¬ 
sibly be attributed to the Legislature.” 

Applying this principle to the present case, 
what we have to decide is whether the subject- 
matter of R. 39 (l) (b) is dealt with by any of 
the 35 paragraphs in sub-s. (2) of S. 2 and in 
that case the rule must comply with the con¬ 
ditions, if any, laid down in that paragraph. 
The learned Magistrate seems to think that 
“possession” by itself is a subject-matter and 
that it is dealt with in paras, (iv) (b) and 
(xxv) of sub-s. (2) and he holds R. 89 (l) (b) 
to be ultra vires as it does not fall within the 
scope of either of those two paragraphs. Mr. 
Bhulabhai Desai, the learned counsel for the 
accused, candidly admits that possession by 
itself is not a “subject-matter,” but the thing 
possessed would be a subject-matter, so that 
when a certain category of things is prohibit¬ 
ed from being possessed, the rule must con- 
form to the conditions and limitations of that 
category in sub-s. (2). I take this to be a cor- 
rect exposition of the law as laid down by the 
Federal Court in the two cases cited above. 
Paragraph (xxv) is, therefore, irrelevant, since 
it deals with the possession, use or disposal of 
certain specified articles without laying down 
any conditions or limitations. 


Mr. Bhulabhai Desai takes bis stand wholly 
on para, (iv) (b) of sub-s. (2) which provides 
for the making of rules preventing “acqui^i- 
tion, possession without lawful authority or 
excuse and publication of information likely 
to assist the enemy.” He contends that this 
paragraph deals with the subject-matter of 
the acquisition, possession and publication of 
“information,” but lays down a condition that 
this can be prohibited by a rule only if that 
information be "likely to assist the enemy.” 
Thus according to him the subject-matter is 
“information” and the limitation is that it 
should be such as is likely to assist the enemy. 
At first sight this reasoning appears to be very 
plausible. Rule 89 (l) (a) prohibits the posses¬ 
sion without lawful authority or excuse of 
any information likely to assist the enemy 
and thus covers the entire subject-matter of 
information within the limits laid down by 


para, (iv) (b) of sub-s. (2). 

“Prejudicial report" is defined in R. 34 (7) 
IS any report, statement or visible representa- 
;ion, whether true or false, which, or the pub- 
ishing of which, is, or is an incitement to the 
iommission of, a prejudicial act as defined in 
his rule. “PrejudiciM act” is defined in B- 34 
6) as any act which is intended or is likely to 
3 roduce any of the 18 effects enumerated in 
hat rule. According to the definition given 
n B. 34 (6) "information likely to assist the 
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enemy” includes any document or other re¬ 
cord containing or purporting to contain 
certain kinds of information specified in it. 
Prejudicial reports include documents con. 
taining certain other kinds of information. 
Hence it may be said that at least some 
classes of prejudicial reports come within the 
scope of the subject-matter of “information" 
and Rule 39 (l) (b) prohibits their possession 
even though they may not be likely to as¬ 
sist the enemy. In that case the entire rule 
would be ultra vires and invalid. 

All this reasoning would, however, fall to 
the ground if we read the whole of para, (iv) 
of S. 2. Different subject-matters are dealt 
with in different paragraphs of that sub-sec¬ 
tion and para, (iv) deals with the prevention 
of “anything likely to assist the enemy or pre¬ 
judice the successful conduct of war,” and 
four items are specified as being included in 
it. Those four items are mere instances of 
what may be comprised in the subject-matter 
dealt with by that paragraph, viz., things 
likely to assist the enemy or prejudice the 
successful conduct of war. The four items 
mentioned in that paragraph, viz., communi¬ 
cations, information, the floating of loans and 
advance of money to, or contracts or com. 
mercial dealings with, the enemy, do not, 
therefore, deal with independent subject.mat. 
ters but are confined to such as are likely to 
assist the enemy or prejudice the successful 
conduct of war. Hence these four items are 
not to be treated as different subject-matters 
in themselves, but as illustrations of the sub. 
ject-matter dealt with in para, (iv), viz., 
things likely to assist the enemy or prejudice 
the successful conduct of war. That subject- 
matter does not touch prejudicial reports as 
defined in B. 34 (7), Defence of India Rules. 

There is no other paragraph in sub-s. (2) of 
S. 2, Defence of India Act, dealing with the 
subject-matter under which a prejudicial re¬ 
port can be brought. It follows that the sub- 
ject-matter of R. 39 (l) (b) not being dealt 
with by aub-s. (2), it must be held to have 
been made in exercise of the general rule, 
making powers conferred by sub-s. (l), and it 
cannot be disputed that R. 39 (l) (b) does not 
go beyond the scope of sub-s. (i). It must, 
therefore, be held to be vahd and not ultra 
vires. I, therefore, agree that the appeal 
should be allowed and concur in the order 
proposed by my learned brother. 

Appeal allowed. 
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Divatia and Lokur JJ. 

Wasant Wama^i Bapat and another 

Applicants 

V. 

Emperor. 

Criminal Revn. Appln. No. 114 of 1944, Decided 
on 12th October 1944, from conviction and sentence 
passed by City Magistrate, First Class, Nasik, and 
confirmed on appeal by Sessions Judge at Nasik. 

Defence of India Rules (1939), R. 39 (1) (b) — 
Joint occupation—Every occupant is guilty un¬ 
less he proves want of knowledge. 

When a document, containing any prejudicial re¬ 
port is found in a house or on premises jointly occu¬ 
pied by several persons, every such occupant will be 
deemed to have contravened R. 39 (1) (b), unless he 
proves that he did not know and bad no reason to 
suspect that the said document contained any pre¬ 
judicial report or that it was in such bouse or on 
such premises without bis knowledge or against his 
consent; Case laio considered. (P 336 C 1] 

It is not within the province of the Courts to con¬ 
sider the necessity or the expediency of the rule. 
Courts have to enforce it as it stands. [P 335 C 2] 

R. N. Bhalerao — for Applicants. 

B. <?. Rflo, Government Pleader^ for the Crown. 

Lokup J. —This is an application in revi¬ 
sion against the petitioners’ conviction under 
r. 39 (6), Defence of India Rules, 1939, and the 
sentence of rigorous imprisonment for three 
months passed on them by the City Magistrate 
at Nasik and confirmed in appeal by the Ses¬ 
sions Judge at Nasik. On receiving informa¬ 
tion that a proclaimed ofi’ender namedNaik was 
hiding in a room on the second floor of Baban 
Kasar s house, the District Superintendent of 
Police and the District Magistrate raided that 
room at 6 A. M., on 3rd August. 1943, but Naik 
was not found there. The two petitioners and 
two others named Shirsat and Khare were 
sleeping there, and when the room was sear¬ 
ched, 58 pamphlets styled “Krantikari” (Re¬ 
volutionary) were found lying in an open tin 
case. As those pamphlets contained prejudi¬ 
cial reports, as defined in R. 34 ( 7 ), Defence of 
India Rules, all the four persons found in the 
room were prosecuted for having them in their 
possession, without lawful authority or excuse, 
in contravention of B. 39 ( 1 ) (b), Defence of 
India Rules. The case against Shirsat and 
Khare was subsequently withdrawn and the 
trial of the two petitioners was proceeded 
with. The defence of the petitioners was that 
they were not occupying that room, but hav- 
ing returned late at night from a cinema 
show they had gone to sleep with their friends 
in that room. This has not been believed by 
the learned Magistrate and the Sessions Judge. 
Baban Kasar, the owner of the house, says 
that one Vishnu Sonar took the room on hire 
from him for giving it to some students, and 
that the two petitioners and their friends 
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Shirsat and Khaue were occupying it. Relying 
upon his evidence, the learned Magistrate 
found that the room was in the joint occupa. 
tion of all those four students and convicted 
the petitioners under R. 39 (6), Defence of 
India Rules. The learned Sessions Judge 
agreed with his findings and confirmed the 
conviction and the sentence. It is not disput¬ 
ed that the pamphlets found in the room con¬ 
tain prejudicial reports and it is not open to 
the petitioners to challenge the findings of fact 
that they were in joint occupation of that 
room. Rule 39 (l) (b), Defence of India Rules, 
says that no person shall, without lawful 
authority or excuse, have in his possession any 
document containing any prejudicial report, 
and any contravention of this sub-rule is 
punishable under R. 39 (6). The petitioners say 
that they knew nothing about the presence of 
the incriminating pamphlets in that room and 
that they were not in their possession. But 
aub-r. (2) of r. 39 provides: 

“Any person who, without lawful authority or 
excuse, has on any premises in his occupation or 
under his control any document containing any in¬ 
formation likely to assist the enemy, any confiden¬ 
tial information or any prejudicial report shall, 
unless he proves that he did not know, and had no 
reason to suspect, that the said document contained 
any such information or report as aforesaid, or that 
the said document was on such premises without bis 
knowledge or against bis consent, be deemed to have 
contravened this rale.” 

In spite of this sub-rule Mr. Bhalerao con¬ 
tends for the petitioners that when four per¬ 
sona were jointly occupying the room, it 
cannot be presumed that all of them had poa- 
session of the offending pamphlets, and that 
the prosecution must prove affirmatively that 
the pamphlets were in the conscious possession 
of the petitioners. In support of this conten¬ 
tion he relies upon the remarks of Brough J., 
in 22 Pat. 549.^ In that case two documents 
containing prejudicial reports were found in a 
room in a house occupied by a highly res¬ 
pected pleader and his two sons. As the room 
was being used by the sons, both of them were 
prosecuted and convicted under R. 89 (6), 
Defence of India Rules. The eldest son, who 
was also a detenu under the Defence of India 
Rules, does not seem to have appealed, but 
the younger son’s conviction, which was con- 
firmed in appeal, was set aside in revision by 
the High Court. Brough J. held that of the 
two documents, at least one contained what 
might technically be regarded as a prejudicial 
report. But he thought that the prosecution 
had failed to prove that the accused was in 
possession of that document. Referring to 
B. 39 (2) he observed (p. 563): 

** ‘Occupation’ must in my judgment, be taken to 

1. (’43) 30 A, I. E. 1943 Pat. 389 :22 Fat. 549:209 
I. C. 516, Anantanath Chatterji v. Emperor. 


mean effective occupation, that is to say, such an 
occupation as gives the alleged occupant effective 
control over the premises in question and I think 
where more than one person are together using pre¬ 
mises which cannot be subdivided into separateparts 
each in the exclusive occupation of one person, no 
one can be said to be in occupation of the premises 
within the rule ... as the room was jointly used by 
the accused and his brother the room was not in his 
occupation within the meaning of B. 39 (2).” 

He pointed out that otherwise even the 
father could not have escaped conviction, 
except by inducing one or other of his sons to 
confess. Manohar Hall J. agreed with him in 
acquitting the accused, but on the ground 
that the documents did not contain any pre- 
judicial report, and he deliberately refrained 
from giving any decision as to the interpreta¬ 
tion of Rule 39 (2). Possession of firearms, 
ammunition etc., without a license is punish¬ 
able under s. 19 (f). Arms Act; possession of 
explosives without a license is punishable 
under s. 5, Explosive Substances Act; posses¬ 
sion of illicit liquor without a license is 
punishable under the Bombay Abkari Act; 
vmder s. 114, lUust. (a), Evidence Act, 1872, 
possession of stolen goods soon after the theft 
raises a presumption that the i^ssessor is 
either the thief or has received the goods 
knowing them to be stolen. In all these and 
similar cases the question of the liability of a 
number of persons who are in joint occupation 
of the place where the incriminating articles 
are found arises very often. The law on the 
subject is in an unsatisfactory state; and it is 
not easy to reconcile the various judicial deci¬ 
sions on the point, the most recent of which 
is that given by a Full Bench of the Lahore 
High Court in A. I. R. 1944 Lah. 339.“ In 9 
Lah. 531^ Shadi Lai C. J., after referring to 
the unsatisfactory state of the law on the sub¬ 
ject, observed that there were certain proposi¬ 
tions founded upon common sense, which could 
not admit of any doubt. His observations are 

worth repeating (p. 534): 

“It may be stated at the outset that the law does 
not require that the mcrimiDating article must be in 
the manual possession of the accused. A thing is in 
the possession of a person, if it is in his power or 
under his control. It is at the same time clear that 
the mere fact that an article is found in a house be¬ 
longing to the joint family does not, per se, tender 
every member of the family liable for its possession. 

If it is found in a portion of the house, of which one 
member has the exclusive use, the presumption, 
which might be rebutted, is that that member alone 
and none else is liable for it. The difficulty arises 
when the portion of the bouse, where the article is 
found, is not in the exclusive possession of any parti¬ 
cular member, but is used by, or accessible to all the 
members of the family. In such a case the role, as 
enan ciated in 15 All. 129,* and followed in several 

2. (’44) 31 A. I. R. 1944 Lah. 339 : 216 I- C. 161 

(P.B.), Emperor v. Santa Singh. 

3. (’28) 15 A. I. B. 1928 Lah. 272 : 9 Lah. 541 . 
109 I. C. 209, Dula Singh v. Emperor. 

4. (’93) 15 All. 129, Queen-Empress v. Sangam 
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other jadgments. is to the effect that there is nopre- 
sumption that the article is in the possession or con¬ 
trol of any person other than the house-master or 
the head of the family.’* 

It is this last proposition, with which w© 
are concerned, which has given rise to a sharp 
difference of opinion. In 15 Pat. 696,^ 16 ALL. 
129* was followed, and in the absence of evi¬ 
dence to the contrary, the head of the family 
alone was held to be in possession of the 
w^pon found in the house occupied by the 
joint family. On the other hand in 42 Cal. 
1153.® where two persons had rented and were 
living in the house in which unlicensed arms 
were found, they were both held to be in 
possession of the arms. In 54 all. 4 h^ 
Bennet J. (sitting singly) took the same view 
and said that it was for the persons so living 
to prove that they were not in possession. In 
AJ.R. 1933 ALL. 437^ Niamatullah J. (also 
sitting alone) disapproved of both these views 
and held that there was no presumption either 
that the head of the family was in possession 
or that all the joint occupants of the house 
were in possession. Similarly Bennet J.'s view 
in 64 ALL. 411^ was expressly dissented from 
in 55 ALL. 112^ and the head of the f am ily was 
not held to be in possession of cartridges found 
in a corn-bin among ghee, butter and other 
articles on the ground that women of the 
house looked after the corn-bin and house¬ 
hold articles. 

According to the decision of the Full Bench 
in A.I.R, 1944 Lah. 389^ possession and control 
required to constitute an offence must mean 
conscious possession and actual control. A 
man must know of the existence of the in¬ 
criminating articles before he can be said to 
have it in his possession or under his control. 
It is possible that an article may be in such 
possession or under such control of more than 
one person. Every case must depend upon its 
own particular facts and it has to be decided 
on the evidence in each case whether the 
po^esaion of or control over the incriminating 
article by the person or persons accused is or 
is not proved. Ordinarily the onus of proving 
this lies on the prosecution, and it is not 
unlikely that when an incriminating article is 
found in a house jointly occupied by several 
I^rsons, it may be impossible for the prosecu¬ 
tion to prove that any particular occupant or 
occupants had posa esaion of it or control over 

1336 Pat. 612 : 15 Pat. 696 : 

51ftngar Eoiri ▼. Emperor. 

6. (16) 2 A.I.R. 1916 Cal. 719 : 42 Cal. 1163 : 26 
I# C. 313, Harsba Nath v. ExDperor* 

7. (’82) 19 A.I.R. 1982 All. 441 : 64 All. 411 : 139 
I* C« 153, Emperor Sikhdar* 

8. (■83) 20A.I.B. 1933 AU. 487: 145 I. C. 180 

Ram Oharan y. Emperor. ’ 

8. (’83) 20 A.I.B. 1933 All. 112 ; 65 AU. 112 : 143 
I. C. 114, Emperor v. Eavl Ahir. 
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it. Hence in some cases an attempt was made 
to shift the burden of proof by invoking the 
aid of s. 106 , Evidence Act, which provides that 
when any fact is especially within the know 
ledge of any person, the burden of proving 
that fact is upon him. But in a.I.r. 1930 
ALL. 833^^ that section was held not applicable 
to such cases. In A.I.r. 1944 Lah. 339 - Harries 
C. J. pointed out that s. 106 could not be used 
to strengthen the evidence for the prosecution 
Before the onus shifts to the accused the 
prosecution must make out a prima facie case 
and mere proof that an incriminating article 
13 found in premises occupied by a number of 
persons does not in itself establish prima facie 
the guilt of any person or all of them jointly 
and they cannot be called upon after such 
evidence to establish their innocence. 

But during the emergency brought about by 
the present war conditions, drastic measures 
were thought necessary, and the burden of 
proof, which could not be thrown on the ac 
cused under s. 106 . Evidence Act, has been 
expressly thrown upon them by sub-r ( 2 ) of 
R. 39, Defence of India Rules. In some cases 
the accused may find it hard to discharge the 
burden, in much the same way as the prose- 
cution would find in normal times in the 
ab^nce of such a special provision. In 22 Pat. 
549 Brough J. has expressed his righteous 
indignation at the very possibility of an inno¬ 
cent person being penalised for the mischief 
of a co-occupant of the premises where a 
document containing any prejudicial report is 
found. But the Central Government having 
thought it necessary or expedient to make 
such a rule in exercise of the emergency powers 
under s. 2 . Defence of India Act, it is not 
withm the province of the Courts to consider 
the necessity or the expediency of the rule It 
IS not contended that the rule is ultra vires 
and Courts have to enforce it as it stands 
Brough J. has tried to get over it by inter¬ 
preting the word “occupation” as “effective” 
occupation, meaning thereby exclusive occu- 
pation; but there is no justification for intro¬ 
ducing into the rule a qualifying word, which 
IS not there and which effectively frustrates 
the very purpose of the rule. He says that as 
the accused is not allowed to give evidence on 
oath, he has no chance of proving his inno 
cence and that tois “revolts his sense of jus- 
tice.” But as pointed out by Manohar Lall j' 
it is open to him to prove his innocence by 
means of circumstances and facts elicited in 
the course of cross-examination or by leading 
evidence on his behalf or by giving some sort 
of explanation when he is examined under 
S. 342, Criminal P. C. Whether the mlp be 

^2* A.I,R. 1936 AU. 833 : 166 I. C. 43 ^ 

Ram Bbarosey v. Emperor. 
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good or bad, just or uBjust, necessary or 
superfluous, it is there, and Courts must give 
effect to it according to its plain meaning. 

The rule had to be interpreted by a* division 
bench of this Court in 46 Bom. L. R. 102.** 
Some prejudicial reports were found in a house 
occupied by a husband and wife, and in the 
absence of the husband, the wife had the key 
of the trunk in which the incriminating docu¬ 
ments were found. Both were prosecuted and 
convicted under R. 39 (6), Defence of India 
Rules. In acquitting the wife, Beaumont C. J. 
held that though a wife, in a loose sense, 
occupied the house in which she lived with 
her husband, he was the occupier of the house 
and she could not be said to have been in 
legal occupation of it. The reasoning adopted 
clearly shows that if she could be held to We 
been a joint occupant, then she too would be 
guilty. We, therefore, hold that when a docu- 
ment, containing any prejudicial report is 
found in a house or on premises jointly occu- 
pied by several persons, every such occupant 
will be deemed to have contravened R. 39 (l) (b), 
Defence of India Rules, unless he proves that 
he did not know and had no reason to suspect 
that the said document contained any pre- 
judicial report or that it was in such house or 
on such premises without his knowledge or 
against his consent. As the accused have failed 
to discharge this burden of proof, their con¬ 
viction must be upheld. It was also argued 
for the petitioners that R. 39 (1) (b), Defence 
of India Rules, was itself ultra vires the Cen¬ 
tral Government, but it has been held by this 
Court in 47 Bom. L. R. 339*^ that the rule is not 
ultra vires and this contention does not sur¬ 
vive. The rule is discharged. 

''B.K. Buie discharged. 

11. (’44) 31 A.I.R. 1944 Bom, 125 : 212 I. C. 74 : 

46 Bom.L.B. 102, Emperor v. Sumatibai Wasudeo. 

12. (’45) 32 A.I.R, 1946 Bom. 329: 47 Bom. L. R. 

339, Annaji Balkrishna Barve y. Emperor. 
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LoKUB AND Weston JJ. 

Mahadeo Gopal Pendse and others — 

Applicants 



Mari Waman Bhate and another — 

Opposite Party, 

Civil Revn. Appln. No. 648 of 1942, Decided on 
16th November 1944, from order passed by Sub- 
Judge, Boha. 

(a) Civil P. C. (1908), S. 115 — Order for defi¬ 
cient court-fees—Revision lies. 

An order demanding court-fees in excess of what 
the plaintiShas paid is virtually a refusal to exercise 
jurisdiction, and as such, if it is erroneous, the High 
Court will interfere with it in revision : (’39) 26 
A.I.R. 1939 Mad. 380, Dissent.’, Case law referred. 

CP 337 C 1,2] 


(b) Court-fees Act (1870, as amended by Bom¬ 
bay Act 2 of 1932), Sch. 2, Art. 17—Suit by pur¬ 
chaser for possession of his vendor’s share in 
joint family property — Court-fees to be paid 
indicated. 

Where a purchaser brings a suit for partition of 
the joint family property, in which he has no co¬ 
parcenary interest, he asks for a declaration of the 
entire share of his vendor and then seeks to recover 
possession of what be has pnrchased out of that 
share. The separation or declaration of the vendor’s 
share is a relief independent of the relief of posses¬ 
sion which the plaintiffs claim for themselves and, 
therefore, separate court-fees have to be paid for tbe 
two reliefs. The claim for a mere partition falls under 
Sch. 2, Art. 17 (vii), Coart-fees Act, as amended by 
tbe Bombay Finance Act, 2 of 1932, and the plaintiff 
must pay court-fee for that relief and an additional 
appropriate court-fee for the claim to recover posses¬ 
sion of the vendor’s share in the property purchased. 

[P 337 C 2] 

K. N. DJiarap — for Applicants. 

B. N. Qokliale ; and V. R. Qadkari for L. G. 
Khare — for Opponents 1 and 2, respectively. 

S. G. Patwardhan, Assist. Government Pleader 
— for Government of Bombay. 

Lokup J. — One Gopal Pendse, the father 
of petitioners 1, 2 and 3 and the husband of 
petitioner 4, purchased at an auction the half 
share of Yeshwant, opponent 2, in three lands 
belonging to the joint family consisting of 
Yeshwant and his brother Hari, opponent 1. 
After the death of Gopal, the petitioners, who 
succeeded to his estate, filed this suit for re¬ 
covering possession of Yeshwant’s half share 
in the three lands and paid court-fees on the 
claim for the possession of that share only. 
On the contentions of the opponents, two pre- 
liminary issues were raised as to whether the 
plaintiffs were not bound to ask for a parti¬ 
tion of the entire joint family property and 
whether it was necessary for them to pay 
court-fees on tbe entire share of their vendor 
Yeshwant. On the first issue the lower Court 
found that the plaintiffs were bound to bring 
a general suit for partition. The plaintiffs ac¬ 
cepted that finding and included in the suit 
all the joint family property of the defen¬ 
dants. On the second issue the lower Court 
found that the plaintiffs must pay court-fees 
on the value of the share of defendant 2. In 
other words, the plaintiffs were called upon 
to pay court-fees as if they had asked for 
possession of the entire share of defendant 2, 
Yeshwant. It is against that order that the 
petitioners have now come in revision, and a 
preliminary objection is urged that such an 
application is not maintainable under S. 115i 
Civil P. C. But the view taken by this Court 
in certain unreported cases is that an 
that the court-fees paid by the plaintiff on 
his plaint are insufficient is really tantamonn 
to a finding that the Court would not 
with the trial unless the plaintiff *“6 
court-fees demanded. It is thus a refusal 




1948 


Mahadeo Gopaij V. Hari Waman (Lohir J,) 


Bombay 837 


exercise jurisdiofeion, although, according to 
the plaintiff, proper court-fees have been paid 
and he ia entitled to have his suit tried on 
merits. On this ground it has been held that 
an order demanding court.fees in excess of 
what the plaintiff has paid is virtually a re¬ 
fusal to exercise jurisdiction, and as such, if 
it is erroneous, the High Court will interfere 
with it in revision. In A. I. r. 1939 Mad. 380' 
Burn tT. (sitting alone) took a different view 
and held that where a Court having jurisdic. 
tion to decide what is the proper court-fee de¬ 
cides that question and orders the plaintiff to 
pay court-fee accordingly, revision does not 
lie from such order only determining the pro. 
per courtfee, because it cannot be said that 
the Court failed to exercise any jurisdiction 
or acted without jurisdiction. Distinguishing 
or differing from several earlier rulings, he 
observed that such an order, which by itself 
did not fall under s. H5, Civil P. C„ could 
not be revised by the High CJourt merely be¬ 
cause it was bound to be followed by some 
other order which might be without jurisdic- 
tion. But, in our opinion, the very finding 
which calls upon the plaintiff to pay higher 
court-fees amounts to a refusal to exercise 
jurisdiction unless such fees are paid and 
shuts the plaintiff out of his right of suit, and 
there is no reason to require the plaintiff to 
wait till his plaint is rejected and then ap¬ 
peal against the rejection. Bum J.’s view 
has been dissented from by Chandrashekhara 
Ayyar J. in A. I. R. 1942 Mad. 685^ where he 
pointed out that when after a finding that the 
court-fee paid is insufficient is recorded time 
is given to the plaintiff to pay the deficit, that 
itself is denial of jurisdiction to proceed with 
the suit unless such deficit is paid, and no 
further specific order refusing to proceed with 
the suit is contemplated by the Civil Proce- 
■dure Code. If the order for payment is not 
complied with, the plaint is to be rejected 
under o. 7, R. 11, and such order is appeal- 
able as a decree. But without waiting till 
then, the plaintiff can treat the demand for 
higher court-fees as refusal by the Court to 
exercise its jurisdiction and apply to the High 
Court to have the order corrected in revision. 
The balance of judicial opinion is now in fa¬ 
vour of this view: 61 Mad. 664,^ 20 Pat. 780,* 


1. (’39) 26 A. I. R. 1939 Mad. 380 : 186 I. C. 163, 
ManaitboDainatha Desikar t, Gopala Gbettiar. 

2. (’42) 29 A. I. R. 1942 Mad. 685 : 203 I. C. 467, 
Batnavelu v. Varadaraja, 

3. (’28) 16 A. I. R. 1928 Mad. 416 : 51 Mad. 664 : 
108 I.C. 639, Kulandaivelu Naobiar v. RamaBwami 
Pandia Tbalivan. 

4 . (‘42) 29 A. I. R. 1942 Pat. 60 : 20 Pat. 780 : 198 
I. G. 866, Ramautar Sao v. Bam Govind Sao. 


I. L. R. (1938) Nag. 106® and 62 Gal. 417® and 
we agree with it and hold that this applica¬ 
tion is maintainable under s. 115 , Civil P. C, 
It is urged by Mr. Dharap on behalf of the 
petitioners that in this suit the petitioners do 
not seek any relief in respect of the entire 
share of defendant 2 Yeshwant, but they want 
to recover possession of only his half share in 
the three lands which Gopal purchased at the 
auction and, therefore, they are liable to pay 
court-fees only on their claim for possession 
of that much share of defendant 2 . It has, 
however, been held, and rightly held, by the 
lower Court that the plaintiffs’ claim for pos¬ 
session of Yeshwant’s half share in the three 
lands in suit cannot be awarded to them un¬ 
less Yeshwant's share in the entire joint 
family property is determined and declared. 
For that purpose, a partition of the entire 
joint family property is first necessary and 
the plaintiffs must pay court-fees for that re¬ 
lief. Mr. Dharap argues, with evident plausi- 
bility, that even when a coparcener files a 
suit to recover his share in the joint family 
property, he must first ask for its partition 
and yet he is never required to pay separate 
court-fees for the partition of the estate and 
for possession of his share. But, in that case, 
the partition and possession go together and 
he pays for the possession of the entire share 
which is separated and declared to be his. 
But where a purchaser brings a suit for parti¬ 
tion of the joint family property, in which he 
has no coparcenary interest, he asks for a 
declaration of the entire share of his vendor 
and then seeks to recover possession of what 
he has purchased out of that share. It is, 
therefore, obvious that the separation or 
declaration of the vendor’s share is a relief 
independent of the relief of possession which 
the plaintiffs claim for themselves, and, there¬ 
fore, separate court-fees have to be paid for 
the two reliefs. The claim for a mere parti- 
tion falls under Sch. 2, Art. 17 (vii), Court-fees 
Act, as amended by the Bombay Finance Act, 

2 of 1982, and the plaintiffs must pay a court- 
fee of Rs. 16 for that relief and an additional 
appropriate court-fee for the claim to recover 
possession of Yeshwant’s share in the three 
lands in suit. The rule is made absolute to 
this extent, and the plaintiffs will be given 
two weeks' time to pay the deficit court-fees 
after the papers reach the lower Court. The 
costs of the application will be costs in the 
suit. No order about costa of Government, 


5r(’38) 25 A. I. R. 1938 Nag. 122 : I. L. R. (1938) 

^29 (P. B.), Balaji Dbumnaji 

V. Mt. Miikta Bai. 

6. (’35) 22 A. 1. R. 1935 Cal. 279 : 62 Cal. 417 : 156 
I. C. 431, Sbailendranath Kundu v. Surendranath 
Sircar* 
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^ A. I. R. (32) 1945 Bombay 338 

FULL BENCH 

Lokuh, Weston and Rajadhyaksha JJ, 

Ramabai Govind — Defendant — 

Appellant 

V. 

Anant Daji —Plaintiff — Respondent. 

First Appeal No. 39 of 1942, Decided on 11th 
August 1944, from decision of First Class Sub-Judge, 
Ahmednagar, in Darkhast No. 252 of 1939. 

• Civil P. C. (1908), S. 54, O. 20, R. 18 (1) — 
Decree for partition of revenue paying lands — 
Application to send papers to Collector is not 
governed by Limitation Act, Art. 181 or 182. 

Whether the decree contemplated in 0. 20, R. 18, 
Bub-r. (1) is in the nature of a preliminary decree or 
a final decree, an application made by a party to a 
decree under 0. 20, R. 18 (1), asking that the papers 
should be sent to the Collector for effecting a partition 
as directed in it is of the nature of a mere proceeding 
in the suit rather than an application to execute the 
decree, and there is no peri^ of limitation for mak¬ 
ing it. The effecting of partition by the Collector 
carrying out an order already passed by the Court is 
not ‘execution of the decree' as contemplated by that 
expression in col. 1 of Art. 182 of Sch. 1, Limitation 
Act. Even if the decree be regarded as final, an ap¬ 
plication to send the decree to the Collector for 
effecting a partition, being only a request to the 
Court to do a ministerial act, is not governed by 
Art. 182. Nor is such an application governed by 
Art. 181, since there is no provision which requires 
an application to be made to the Court to send a 
decree under O. 20, R. 18 (1), to the Collector. An 
application, even if made in the form of a darkhast 
application, is not governed by Art. 181 or any other 
Article of the Limitation Act: t'39) 26 A. I. H. 1939 
Bom. 454, Ay-proved \ Case law discussed. 

[P 340 C 2; P 341 C 2 ; P 342 C 1] 

A. O. Desai and M. 0. Chitale — for Appellant. 

K. N. Dharay — for Respondent. 

Lokur J. —This appeal arises out of pro¬ 
ceedings for the execution of a partition de¬ 
cree obtained by the respondent’s father, Daji 
Chimnaji against his brother Dhondi Ghimnaji 
and his son Govind Dhondi on isth January 
1926, in the Court of the First Glass Subor- 
dinate Judge at Ahmednagar. The decree 
declared that the brothers Daji and Dhondi 
bad each a half share in the family property 
consisting of lands, houses, moveables and 
outstandings. It directed under s. 54, Civil 
P. C., that the lands, which were assessed to 
the payment of revenue to the Grown, should 
be partitioned by the Collector or any gazetted 
subordinate of the Collector deputed by him 
in that behalf, and for partition of the rest of 
the property a Commissioner was appointed. 
On receipt of the Commissioner’s report, the 
decree was made final on 29th July 1930, re¬ 
garding all the property excepting the lands. 
There was an appeal to this Court against the 
final decree in respect of accounts only, and 
it was slightly modified on loth November 
1986. Botii the decree.holder, Daji and the 


judgment-debtors Dhondi and Govind having 
died, Daji*s son Anant filed this darkhast 
against Govind’s widow Ramabai on 4th March 
1939, for recovering by partition his half share 
in the property in suit in execution of the 
decree obtained by his father. We are not 
concerned with the houses, the shop, the 
moveables or the outstandings in this appeal^ 
but only with the partition of the lands, which 
has to be effected by the Collector or his 
gazetted subordinate, and with regard to it it 
was contended that the darkhast was time- 
barred. It is evident that the appeal which 
was decided by this Court on 10 th November 
1936, cannot save the bar of limitation, since 
it was against the final decree which did not 
touch the lands but effected a partition in the 
rest of the property only. This is fairly con- 
ceded on behalf of the decree-holder in view 
of the clear ruling in 41 Bom. L. R. 921.' 
Relying upon the same ruling, the lower Court 
held that the so-called darkhast was only an 
application to the Court to send the decree 
and the papers to the Collector as directed in 
the decree itself, and that there being no pro¬ 
vision in the limitation Act relating to such 
an application, the darkhast was not time- 
barred. The papers were, therefore, ordered to 
be sent to the Collector for partition of the 
lands in suit, and it is against that order that 
the judgment-debtor has presented this appeal. 

In 41 Bom. L. R. 92l' Beaumont C. J. held 
that when a Court passed a decree for parti¬ 
tion of lands assessed to the payment of re¬ 
venue to the Crown and referred it to the 
Collector to carry out the partition, the Court’s 
duties were at an end and that the darkhast 
asking the Court to send the papers to the 
Collector was not an application in execution. 
He took the view that sending the papers to 
the Collector was only a ministerial act which 
the Court should have done without being 
asked. He also took judicial notice of the 
practice in the mofusail to make an applica¬ 
tion for that purpose in the form of an 
ordinary darkhast, and said that he saw no 
particular objection to continue that practice 
as the form of the application did not deter¬ 
mine its real nature. It was, therefore, held 
that such an application was not governed by 
any article of the Limitation Act and would 
never be time-barred. In this view the darkhast 
application was only a reminder to the Court 
to do its duty. 

This ruling, which is on all fours with the 
present case, was followed in 43 Bom. L. B. 971* 


39) 26 A.I.R. 1939 Bom. 454 : 186 I. C. 119 : 
Bom. L. R. 921, Jacinto v. Fernandea. 

42) 29 A. I. B. 1942 Bom. 44: 1. ' gi}.' 

m. 14 : 198 I. C. 550 : 43 L. B. 971, 

hno Janardan v. Mahadao Keanav. 
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But Mr. Deaai for the appellant ohallengea 
the correctness of those rulings on the ground 
that certain provisions of the Code of Civil 
Procedure were then overlooked. His argu- 
mAit may be briedy stated. A partition decree 
may be partly final and partly preliminary. 
The power to pass a preliminary decree in a 
partition suit is given under o. 20 , R. 18 ( 2 ), 
in respect of all property except lands asses¬ 
sed to the payment of revenue to the Crown. 
When such a preliminary decree is passed, it 
may make farther inquiry or appoint a Com- 
missioner under o. 26, R. 13 . Civil P. C., to 
carry out its directions. After such inquiry or 
on receipt of the Commissioner’s report under 
O. 26, R. 14, a final decree is to be passed. All 
the proceedings till then are proceedings in 
the suit. But in the case of lands assessed to 
the payment of revenue to the Crown, S. 64 
provides that the partition shall be made by 
toe Collector or his gazetted subordinate 
deputed by him in that behalf. Once such a 
decree is passed under O. 20, R, le (i), nothing 
further remains to be done by the Court and 
toe decree must, therefore, be deemed to be 
final. That sub-rule does not permit a preli¬ 
minary decree to be passed as under sub-r, (2). 
As observed by Beaumont C. J. in 41 Bom. 
L. R, 921* (at p. 923) ‘ when an order in that 
form is made the Court’s duties are finished, 
and it is for toe Collector to partition the 
property.” It follows, therefore, that such a 
decree being final, an application by the 
deoree-holder to carry it out is an application 
in execution. The Legislature has made this 
clear by placing s. 64 under the heading 
Procedure in execution”' in chap. 2, Civil 
P. C. which deals with '‘Execution.” Section 5 i, 
which is toe first section under that heading, 
provides for different modes of executing a 
decree and says in cl. (e) that subject to such 
conditions and limitations as may be pres¬ 
cribed, the Court may, on the application of 
the decree-holder, order execution of the decree 
in such other manner as the nature of the 
relief granted may require. When the holder 
of a decree desires to execute it, 0. 21, R. lO, 
of the Code, requires him to apply to the i 
Court,which passed the decree or to the officer 
appointed in this behalf. In the case of a j 
dwree for partition of revenue paying lands, ( 
the officer so appointed by S. 64 is the CoUec- < 
tor and the decree-holder may apply for its i 
execution either to the Court or to toe Col. ( 
lector. If toe application is made to the Court i 
then under S. 61 (e) it will send it to the Col- e 
lector. The CoUeetor wiU then not only divide \ 
the lands in accordance with the decree, but c 
as held in ii Bom. 662,^ also deliver posses- 1 
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3 Sion of the shares to the respective allottees 
1 As pointy out by Sargent C. J. in that case 

^ 1882 (corresponding to s. 64 * 

- of the present Code), does not provide for the 
J Collector s reporting to the Court. This shows 
. that the Court has not to naake any final 

‘ ““ree on receipt of a report of the partition 

, by the Collector as it does on receipt of the 
^mnaissioner’s report in respect of the parti¬ 
tion of other kinds of properties under o. 26, 
i R. 14. This also shows that the decree is al- 
ready final and the subsequent proceedings 
' are pro^edings in execution of that decree. If 
no application is made for its execution within 
toe time allowed by Art. 182 of the first 
schedule to the Limitation Act, then its exe¬ 
cution becomes time-barred. Mr. Desai also 
points out that this view does not involve any 
hardship or result in any substantial injustice 
to toe decree-holder. since as held in 37 Bom. 
307 at p. 812 even if the decree is not sent to 
the ^Hector and is allowed to be time-barred, 
it will still be open to the decree-holder to file 
a fresh suit for partition. 

All this reasoning is apparently cogent, and 

if accepted, the decision of the division bench 

m 41 Bom. L. R. 921* which is foUowed in 

g Bom. L. R. 971 ^ may have to be overruled. 

Hence this appeal has been placed before a 

bench of three Judges. The gist of Mr. Desai’s 

argument is that a decree for partition pass- 

ed under o. 20, R. 18 (i), is a final decree and 

can be executed through the Collector only 

upon an application made by a party to the 

decree. After fully considering all the pros and 

cons we have come to the conclusion that the 

reason for distinguishing between a preiimi- 

nary and a final decree does not arise in such 

a case, since whether such a decree be regar. 

ded as preliminary or final, there is no period 

of limitation prescribed for getting the pro, 

perty partitioned by the Collector as directed 
in the decree. 

The peculiar character of such a decree is 
shown by the circumstance that though it is 
not merely declaratory, it is also notexecuta- 
ble by the (3ourt that passed it. Various con- 
siderations can be referred to as suggesting 
that such a decree is in the nature of a preli. 
minary decree. It is true that in o. 20, a. 18 (i). 
Civil P, 0., the decree is not expressly des* 
cribed as preliminary. But let us compare it 
with other decrees for partition in order to 
obtain an indication of its true nature Sub- 
rule ( 2 ) has in such cases expressly em^wer. 
ed the ^urt to pass a preliminary decree 
where the partition or separation cannot be 
^nveniently made without further inquiry 
The preliminary decr ee would in such a case 

^ ^- A 
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declare what share the plaintiff is entitled to, 
and the final decree would specify the parti, 
cular properties which are to correspond to such 
a share and are to be made over to the decree, 
holder, if necessary, by proceedings in execu. 
tion. The decree contemplated in sub-r. (l) is 
very much more of the nature of a prelimi¬ 
nary than of a final decree, though further 
proceedings are left to the Collector under 
s. 54, the obvious reason being that revenue 
authorities are considered more conversant 
and better qualified to deal with such matters 
and are expected to be able better to safeguard 
the interests of Government with regard to 
the revenue assessed on the lands to be parti¬ 
tioned. Another consideration is furnished by 
the language of O. 26, R. 13, which says: 

“Where a preliminary decree for partition has 
been passed, the Court may, in any case not provi¬ 
ded for by S. 54, issue a commission to such person 
as it thinks fit to make the partition or separation 
according to the rights as declared in such decree.” 

In other words, in the case of a preliminary 
decree for partition, which is provided for by 
S. 54, no Commissioner can be appointed for 
effecting a partition, since under that section 
the partition is to be effected by the Collector. 
Had such a decree not been regarded as pre¬ 
liminary, the words “in any case not provided 
for by S, 54” in the above rule would be super¬ 
fluous. The Legislature probably used these 
words in the view that a decree passed under 
O. 20, B. 18 (i), is in its nature preliminary. 
In a partition suit what the plaintiff claims is 
not a mere declaration of his share in the 
joint property, but its actual division and re¬ 
covery of possession of the share allotted to 
him. Until such division is effected, recovery 
of possession is not possible, and till then the 
decree merely declaring the shares and direct¬ 
ing a division by the Collector may well be 
taken to be only preliminary. A final decree, 
unless it is merely declaratory, ought to be 
capable of execution, and for that' purpose it 
must direct the judgmentdebtor to do or not 
to do some act. Execution follow only upon 
the judgment-debtor’s failure to comply with 
such direction. In the absence of such a direc- 
tion to the judgment-debtor, it is difficult to 
look upon the decree as final. He must be 
given an opportunity to obey the decree with- 
out its being executed against him. This op¬ 
portunity he will not get so long as the decree 
is only preliminary. A decree under 0. 20, 
R. 18 (l), does not direct the judgment-debtor 
to obey it. It declares the shares of the dif- 
ferent sharers and directs the partition to be 
made by the Collector. It is only after such 
partition is made by the Collector that the 
judgment-debtor can be called upon to put the 
decree-holder in possession of the share allot¬ 
ted to him. It is only at that stage that the 


decree can be regarded as having become final 
and capable of execution: (compare the final 
decrees in suits on mortgages or suits for ac¬ 
counts or Suits for mesne profits). According to 
the prevailing practice, pointed out in 11 Bom. 
662,^ the Collector, without waiting for the 
final decree being formally drawn up, delivers 
to the different sharers possession of the shares 
respectively allotted to them. It may be in 
this view that o. 26, R. 13, has taken such a 
decree to be a preliminary decree, and speci- 
ally mentioned it as an exception to those 
preliminary decrees in which Court is given 
IX)wer to appoint a Commissioner to make 
the partition. 

This view finds support in the instructions 
contained in the Civil Manual issued by this 
Court for the guidance of civil Courts. In R. 1 
in chap. 12 of Vol. 1 of the Manual (at p. 146, 
1940 Edn.) preliminary decrees are divided into 
two classes, those in which further action for 
final decrees is to be taken forthwith by the 
Courts suo motu without any application from 
a party and those in which subsequent pro¬ 
ceedings for passing final decrees do not arise 
as a matter of course. The former are directed 
to be treated as pending and shown as such 
in the monthly returns and the records of 
such suits are to be retained in the original 
Court until final decrees are passed therein, 
while the latter are to be treated as disposed * 
of and shown as such in the monthly returns 
and the records should be forwarded to the 
record-keeper of the District Court and may 
be called for when subsequently required. A 
partition decree under O. 20, B. 18 (2), is in¬ 
cluded in the former class of preliminary de¬ 
crees and one under 0.20, R. 18 (l), is included 
in the latter class, be it noted, of preliminary 
decrees. These instructions are being followed 
ever since the Civil Procedure Code of 1908 
was enacted, and a partition decree, whether 
under sub-r. (i) or under sub-r. (2), is classed 
as a preliminary decree. 

If for these various reasons such a decree 
be regarded as preliminary, it would follow 
that an application made by a party to a de¬ 
cree under O. 20, B. 18 (l), asking that the 
papers should be sent to the Collector for 
effecting a partition as directed in it is of the 
nature of a mere proceeding in the suit rather 
than an application to execute the decree, and 
that there is no period of limitation for mak¬ 
ing it. On the other hand, it must be said that 
such a decree does not fall within the definition 
of a preliminary decree as given in the expla¬ 
nation to S. 2, sub-s. (2), Civil P. C. It says: 


“A decree is preliminary when 
iftve to be taken before the snU can ^ ^ 

lisposed of. It is final when such adjudication com 

>letely disposes of the suit.” 
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The relation of a preliminary to a final decree 
was considered by Rankin C. J. in the Full 
Bench case in 67 Oal. 1013,® where he said 
(page 1026): 

"Under the present Code suits to redeem or to en- 
foree a mortgage, suits for partition, partnership 
suits, suits for accounts and other classes of suits 

are now disposed of by means of two decrees_the 

preliminary decree, which usually settles the rights 
of the parties, and in this sense is final (c/. 16 Bom. 
155®) but which looks forward to a further decree to 
be made after the rights of the parties, thus de¬ 
clared, have been worked out by subordinate inquiries 
and/or other means." ^ 

But in the case of a decree under o. 20, 
E. 18 (l). Civil P. C., the Court is not even 
now expressly required to pass any further 
decree. When the Court passes a preliminary 
decree under sub-r. (2), it appoints a Com¬ 
missioner under 0.*26, R. 13, to effect a parti- 
tion; after receiving his report, the Court is 
to pass a final decree under o. 20, R. u (3). 
There is no corresponding provision in the 
Code that after making a partition the Col¬ 
lector should report to the Court in order 
that it may pass a final decree. In fact no 
other final decree is ever passed, after a decree 
is once passed under O. 20, R. 18 (1). A preli¬ 
minary decree cannot for ever remain a pre¬ 
liminary decree, but contemplates a final 
decree upon which the decree-holder may take 
out execution, a term which in decrees for par¬ 
tition of property must include delivery of 
possession. The Collector cannot piss a final 
or indeed any other decree in a civil suit for 
partition, and yet the civil Court is not re¬ 
quired by the Code to pass any further decree 
or to make its decree final at any stage. Upon 
this footing, the first and only decree to be 
passed by the Court would be a final decree. 
As points out by Beaumont C. J. in 4i Bom. 
Ij. R. 921,^ when an order in the form pres¬ 
cribed in O. 20, R. 18 ( 1 ), is made, the Court’s 
duties are finished, though, as held in 12 Bom. 
871^ at p. 376, the Court is not deprived of its 
judicial control of its decree. But that control 
is very limited. It is only if the Collector 
contravenes the decretal order, or transgres- 
sea the law or otherwise acts ultra vires, or 
refuses to carry out the decree, that his action 
is liable to be controlled and corrected by the 
Court which passed the decree. Apart from 
this limited control the Collector can give 
effect to the partition made by him, without 
waiting for confirmation by the Court, and 
deliver possession of the shares to the respec¬ 
tive sharers. Thus the Court having nothing 
further to do w ith the decree passed by it 

5. (’29) 16 A.I.R. 1929 Cal. 689:67 Cal. 1013 : 123 
I. 0. 306 (F.B.), Talebali v. Abdul Aziz. 

6 . (’91) 15 Bom. 156 : 18 I. A. 6 (P.C.), Rahimbhoy 
Habibbhoy v. O. A. Tamer. 

7 . (’88) 12 Bom. 371, Dev Qopal Savant v. Vasudev 
Yithal Savant. 


under O. 20 , R. 18 (i), Beaumont C. J., in 4 i 

Bom. h. E. 921* at p. 922, described the order 
directing the partition of the lands assessed to 
(Government revenue to be effected by the 
Collector as a final decree. 

If on this line of reasoning the decree be 
regarded as final, it must be recalled that not 
every final decree is capable of execution. A 
merely declaratory decree, though final, is by 
its very nature, incapable of execution. So, 
too, is a decree under o. 20, R. 18 (l). Civil 
P. C. It merely declares what are the shares 
of the parties in the suit lands assessed to 
(Government revenue, and by whom the par¬ 
tition is to be effected, but it does not embody 
a direct order to the Collector or to the judg. 
ment-debtor to do anything. From this point 
of view it is merely declaratory. It is true 
that S. 54 appears in the Civil Procedure Code 
under the heading “ Procedure in execution.” 
That section may have been placed there only 
to show that such a decree is incapable of 
execution by the Court, and that if a party 
wants a partition effected as directed by the 
decree, it is only the Collector who can effect 
it. For that purpose he must request the Court 
to send the decree to the Collector. The send¬ 
ing of the decree to the Collector is only a 
ministerial act and not execution of the de¬ 
cree. Mr. Desai’s argument that the Collector 
is an officer appoint^ by S. 54 to receive ap¬ 
plications for the execution of such decrees 
under O. 21, R. lo. Civil P. C.. is not tenable. 
The officer contemplated by that rule is an 
officer like the Clerk of the Court or Nazir, 
authorised by the Court to receive applica¬ 
tions. The effecting of partition by the Col¬ 
lector carrying out an order already passed 
by the Court is not “execution of the decree” 
as contemplated by that expression in col. l 
of Art. 182 of Sch. 1 , Limitation Act. Even if 
the decree be regarded as final, this article 
will not avail the appellant, and there is no 
reason to doubt the correctness of the view 
taken in 4i Bom. L. R. 921* that an applica. 
tion to send the decree to the Collector for 
effecting a partition, being only a request to 
the (3ourt to do a ministerial act, is not gov¬ 
erned by the said Art. 182. 

Nor is such an application governed by 
Art. 181, whether the decree is taken to be 
preliminary or final. If the decree be regard¬ 
ed as preliminary, then as pointed out by 
Engineer J. in 40 Bom.L. R. 507® it is only in 
the case of preliminary decrees in mortgage 
suits that an application for making it final is 
expressly required by o. 34. He says that pro¬ 
visions in the Civil Procedure Code in respect 

8 . (’38) 25 A. I. R. 1938 Bora. 364 : 1. L. R. (1938) 
Bom. 273 : 177 I. 0. 470 : 40 Bom. L. R. 607 
Jesicglal v. Gaagadhar. 
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of partition and partnership suits are different 
and refers to various provisions which require 
the Court passing the preliminary decree in 
such suits to take the necessary steps suo 
motu. But there is no provision which requires 
an application to be made to the Court to send 
a decree under o. 20 ,'K.i 8 (i), to the Collector, 
and therefore Art. 181 is not applicable to such 
an application. If, on the other hand, the 
decree be regarded as final, it is not execut- 
able by the Court, as already pointed out, and 
as the Code does not provide for an applica¬ 
tion to have it sent to the Collector, such an 
application, even if made in the form of a dar- 
khast application, is not governed by Art. 181 
or any other article of the Limitation Act. 
The appeal is therefore dismissed with costs. 

Weston J. — The material facts of this 
c&se are that on 13th January 1926, the father 
of the present respondent obtained a decree 
for partition against two members of bis 
family, who are now represented by the widow 
of one of them. Part of the joint property 
consisted of lands assessed to the payment of 
land revenue, and the decree made directed 
partition of the lands to be made by the Col¬ 
lector as required by S. 54, Civil P. 0., and 
was in the form laid down by O. 20, R. 18 (l). 
In respect of other joint family property, the 
decree was the ordinary preliminary decree for 
partition of the form contemplated in O. 20, 
B. 18 (2), and this part of the decree was made 
final on 29th September 1930. There was an 
appeal to the High Court against this final 
decree relating to property other than the 
agricultural lands. This appeal was decided 
on loth November 1936, when the final decree 
was varied, but nothing was done in the matter 
of partition of the lands until 4th March 1939, 
when the present respondent filed an applica¬ 
tion, which in terms was a darkhast, asking 
that partition should be effected of the half 
share in the agricultural lands, to which by 
the decree of I3th January 1928, his father was 
entitled, and that possession of the half share 
should be given to him from the present ap. 
pliant. The application was opposed mainly 
on the ground that it was barred by limitation 
as filed more than three years after 13th Janu¬ 
ary 1928, the date of the decree. In view of 
direct authority of this Court on the i)oint, 
41 Bom. L. R. 921,^ the learned First Class 
Subordinate Judge held that it was the duty 
of ^ the Court, irrespective of application by a 
party, to send the decree to the Collector for 
execution, that the act of so sending the decree 
was a ministerial act of the Court, that no 
execution application was necessary, and that 
no question of limitation arose. He, therefore, 
overfed the objection and directed the papers 
to be sent to the Collector for partition being 


made of the lands. There can be no doubt 
that, on the authority of 41 Bom. L. R. 921,^ 
the learned Judge was bound to dispose of the 
matter as he did, but in this appeal the cor- 
rectness of the decision in that case has been 
questioned, and the matter therefore has come 
before a Full Bench. The question to be de- 

cided may be stated as follows : 

“Whether further proceedings on a decree in the 
form set out in O. 20, R. 18 (1), can take place when 
the decree or intimation of the decree has not been 
sent to the Collector, and no steps are taken by a 
party to the decree, within three years of the date of 
the passing of the decree?” 

The substantive provision, which requires 
that partition of an estate or separation of a 
share in an estate assessed to the payment of 
revenue to the Crown shall be made by the 
Collector, is S. 54, Civil P^C. This section ap¬ 
pears in part 2 of the Code, which bears the 
heading "Execution,'’ and it is one of four 
sections under the sub-heffcding "Procedure in 
execution." The section, however, bears no 
relation to other sections in Part 2, and in 
particular it bears no relation to S. 68 and 
following sections, which deal with delegation 
to the Collector of power to execute decre^ 
against immovable property. The only provi¬ 
sion of the Code other than O. 20, B. 18, which 
refers to s. 54, appears to be 0.26, R. 18 . This 
provides : 

“Where a prelLznioary decree for partition has 
been passed, the Court may, in any case not provid¬ 
ed for by S. 54, issue a commission to such person 
as it thinks fit to make the partition or separation 
according to the rights as declared in such decree.” 

Upon this an argument has been founded, 
that the decree in the form provided for by 
O. 20, B. 18 (l), must be deem^ to be a preli¬ 
minary decree, that the further proceedings 
before the Collector are therefore of the nature 
of proceedings subsequent to preliminary 
decree but prior to final decree, and that no 
question of limitation to such proceedings can 
arise. On the other hand, by reason of the 
position of S. 64 in the Code, and by reason 
of the omission in cl. (l) of R. 18 of O. 20, of 
the word preliminary, while cl. (2) of that 
rule provides expressly that for ]^rtition of 
other immovable property there is to be a 
preliminary decree, it is claimed that the pro¬ 
ceedings subsequent to the decree made in the 
form provided for by O. 20, B. 18 (l), are exe¬ 
cution proceedings, that the provisions of the 
Limitation Act, and in particular Art. 182 or 
Art. 181, apply: that the application made in 
the present case to the Court was, as in f^t. 
it purported to be, an execution application, 
or, if not, an application under the Code, and 
that, as it was made more than three years 
after the decree was passed when no 
application had been made, it was bareed by 
time. Under the present definition of decree 
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in S. 2, Civil P. G., a decree must be final or 
preliminary! or partly final and partly preli. 
minary. It seems to me that a decree can be 
partly final and partly preliminary only when 
it deals with different matters in different 
ways, and that a decree or the part of a 
decree in the form provided for by o. 20, 

R. 18 (l), must be either final or preliminary. 
While no doubt the wording of o. 26, R. 13 , 
lends support to the view that such decree or 
part is preliminary, the question must be 
decided, if it is necessary to be decided, on 
the definition given in the Explanation to 

S. 2 (2) of the Code. This Explanation states: 


"A decree is preliminary when farther proceedings 
have to be taken before the salt can be completely 
disposed of. It is final when such adjudication 
completely disposes of the suit.” 

This Explanation did not appear in theMefini* 
tion of decree in the Code of 1882. Section 396 
of that Code provided that in suits, in which 
partition of immovable property not paying 
revenue to Government was sought, the Court 
after ascertaining the shares of the parties 
might appoint Commissioners to effect divi¬ 
sion and to allot shares to the parties; and 
the decree of the Court followed the report of 
the Commissioners in the same manner as 
under 0. 26, B. 14, of the present Cede, a final 
decree follows a preliminary decree under 
O. 20 , B. 18 ( 2 ). Section 265 of the Code of 

1882 was practically identical with s. 54 of the 
present Code, and appeared with other sections 
under the heading “of the mode of executing 
decrees.” The Code of 1859 had no section 
corresponding to S. 396 of the Code of 1882 , 
but 8 . 225 was as follows : 


“If the decree be for the division of an estate, or 
for the separate possession of a share of an undivid- 
od estate paying revenue to Government, the divi¬ 
sion of the estate or the separation of the share 
shall be made by the Collector under the orders of 
the Court according to the rules in force for the 
partition of an estate paying revenue to Govern¬ 
ment.” 

It seems to me not improbable that it was by 
reason of the words I have underlined (here itali¬ 
cized), although they were later omitted, that 
B. 265 of the Code of 1882 and S. 54 of the pre¬ 
sent Code found place in chapters dealing with 
execution. Also they may explain the practice 
still existing where by an application in the 
form of an execution application is made to 
the Court after a decree under 0.20, B. 18 (l), 
has been made, and what is call^ “vatap 
warrant” is then sent by the Court to the 
Collector. On this account I do not attach 
much importance to the argument based upon 
ihe position of 8. 64 in Fart 2 of the present 
Code. 

The division of the procedure, by which a 
plaintiff obtains his remedy from the Court 
into suit and execution proceedings, is a divi¬ 


sion which with some justification may be 
called artificial. In a declaratory suit the 
plaintiff obtains the whole of his relief in the 
Suit. There are no execution proceedings. 
Ordinarily, following a decree, there is a written 
application for execution and further formal 
proceedings follow that application, but in a 
money suit there may be execution by arrest 
simultaneous with the passing of the decree 
and upon the oral request only of the decree- 
holder. Inquiry into mesne profits under the 
Code of 1882 was a proceeding in execution. 
Under the present Code it has been transferred 
to the proceedings in suit. The particular re¬ 
lief which is sought may not of itself be a 
safe guide to classification of the proceedings 
necessary to secure it. 

I find myself, with respect, in agreement 
with the opinion of the learned Chief Justice 
in 41 Bom. L. R. 921^ that a decree in the form 
of o. 20, B. 18 (i), must be regarded as a final 
decree. Applying the test of the definition in 
the Explanation to s. 2 ( 2 ), it is difficult to 
see how the suit is not completely disposed of 
by this decree. There is no provision for a 
further decree to be made by the Court, and 
existing practice, as I understand' it, does 
not support the suggestion that the ultimate 
receipt by the Court of the Collector’s report 
that a division has been made and possession 
given is to be taken as the passing of a final 
decree. The Court accepts the report as finally 
disposing of all proceedings. It has no power 
to vary the report and it has little or no con¬ 
trol over the Collector’s proceedings. It is 
true it has been held in several cases of this 
Court —12 Bom. 371,^ 14 Bom. 460,® 6 Bom. L. B. 
648*® and 40 Bom. 118**— that the Court may 
interfere when the (collector has made a mis- 
take, but these decisions in no way assist the 
argument that a further final decree is to be 
made. I am not impressed by the suggestion 
that a final decree is made by the Collector 
or must be deemed to be made by the Collector, 
because, if the decree was one under cl. ( 2 ), 
and not under cl. (l) of O, 20, B. 18, a final 
decree would follow. When making partition 
the Collector does not purport to make a final 
decree. He proceeds from division by metes 
and bounds to delivery of possession as in one 
proceeding, And not as if he was conducting 
two distinct proceedings, one equivalent to a 
proceeding in suit, and the other to a proceeding 
in execution: see 11 Bom. 602.® In my opinion, 
therefore, the decree made in the form of 0. 20, 

9. (’90) 14 Bom. 450, Gauoji Utekar v. Dhondu, 

10. (’03) 5 Bom. L, R. 648, Eriahnajl v. Damodar, 

11. (’16) 2 A.I.R. 1915 Bom. 279 : 40 Bom. 118 : 

31 I. C. 311, Bamcbandra Dinkar v. Ej^bnaji 
Sakharam. 
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R. 18 (l), technically must be classified as a 
final decree. 

The question, however, remains whether the 
proceedings before the Collector, or the api 
plication to the Court that what S. 54 requires 
may be done, are proceedings in execution. 
It is urged that, once the decree is held to be 
a final decree, all further proceedings to im¬ 
plement the decree must be execution pro- 
ceedings. I am inclined to think that under 
the Code of 1859 the proceedings before the 
Collector, and also the application to have 
those proceedings sent to the Collector might 
proi)erly be termed proceedings in execution, 
for, there the Collector acted under the control 
of the Court. It was remarked in 40 Bom. 118^' 
"the Collector acts ministerially in executing 
the Court’s decree.” This observation was 
based on 12 Bom. 371^ (at p. 376) which no 
doubt was a case under the Code of 1882, but 
may, I think, have been influenced by the 
earlier Code. Further this last was not a case 
where the Court interfered with the conduct 
of the proceedings by the Collector, although 
in 40 Bom. 118^^ the Court directed the Collector 
to reopen the partition and adjust the shares 
according^ to the decree. It seems to me with 
great respect that under the present Code the 
Collector cannot be said to be a ministerial 
ofiQcer of the Court. No doubt he is bound by 
the decision of the Court, and, in case of dis¬ 
regard of the terms of the decree, the Court 
may draw his attention to mistakes committed. 
I do not think it essential that such action of 
the Court should be referable to s. 47 of the 
Code, as in effect was held in 5 Bom. L.R. 648.'® 
The inherent powers of the Court under s. 151 
could be invoked for this purpose: see 3 Pat. 
L. J. 435,'^ although this was not a case under 
S. 64 of the Code. 

I have referred earlier to the absence of 
reference to S. 54 in ss. 68 to 72, and there is 
also the restriction of Soh. 8 to the Code, 
which is headed "Execution of decrees by 
Collector,” to decrees transferred to the Col¬ 
lector under s. 68. These facts seem to me of 
some significance. It is true that, except per¬ 
haps para. 18 of Sch. 3, the terms of S(^. 3 
are not appropriate to proceedings to effect 
partition, but the omission from the schedule 
of rules applicable to partition proceedings 
does suggest a distinction between the proce¬ 
dure under s. 54 and the procedure of execu¬ 
tion of decrees by the Collector. I do not 
think that analogy can reasonably be drawn 
between the position of the Collector acting 
under S. 54 and that of a transferee (!)ourt 
under S. 89 and following sections. The Court 

12. (’18) 5 A. 1. R. 1918 Pat. 352: 3 Pat. L. J. 435: 
48 I. C. 107, Kulada Prasad Tewaci y. Sadhu 
Gharan Tewari. 


has no discretion under S. 54, as it has under 
S. 39, and it retains no powers such as those 
mentioned in o. 21, R. 26. 

I think therefore that it is not possible to 
refer the action of the Collector under S. 54 
to execution of a decree by the Court itself 
through a ministerial officer, or to transfer of 
a decree for execution to the Collector. The 
Collector’s procedure is something outside the 
ordinary provisions of the Code. It consists of 
the combination of what, but for S. 54, would 
be a proceeding in a suit and a proceeding in 
execution. This one proceeding is conducted 
by an executive officer with a wide range 
of discretion, not subject, at any rate ordi¬ 
narily, to control by the Court. It seems to 
me therefore that the circumstance that 
technically the Court’s decree is a final 
decree is not reason sufficient for insisting 
that what follows, a procedure not compar- 
able with other procedure under the Code, 
must be classified as execution, and therefore 
must attract such disabilities as are imposed 
by the Limitation Act. There appears no rea- 
son of expediency against the view I take. 
The filing of a suit for partition affects sepa- 
ration of status, but parties may not wish at 
the time to proceed to partition by metes and 
bounds. There is no jwriod of limitation for* 
the making of a final decree consequent on a 
preliminary decree under O. 20, R. 18 (2): {$00 
22 cal. 426'® and 53 Mad. 378'*) and when to 
the division by metes and bounds is tack^ 
the giving of separate possession, as it is in 
the proceedings before the Collector, I think- 
similar freedom from the restrictive effects of 
rules of limitation is not an undesirable result. 
In my opinion, therefore, the proceedings be¬ 
fore the Collector should ^ regarded as some¬ 
thing outside the Civil Procedure Code, to 
which the term "execution proceedings” should 
not be applied, and for the prosecution of 
which no rule of limitation is applicable. I 
agree with the view expressed in 41 Bom. L.R. 
921 ' that the action of the Court in sending 
the decree or a vatap warrant to the Collector 
is a ministerial act. No application is required 
by the Code to be made to the Court and, if 
application is made by a party, it is not an 
application under the Code of Civil Procedure 
to which Art. 181, Limitation Act, will apply. 
I would answer in the affirmative the ques¬ 
tion I propounded at the beginning of this- 
judgment, and I agree with the order pro- 

posed. . 

Bajadhyaksha J. — I agree with the 

13. (’95) 22 Cal. 425, Dwarka Nath Misser v. 

Bariuda Nath Misser. ^ 

14. (’30) 17 A. I. R. 1930 Mad. 628 : 53 378 . 

131 L C. 160, Ramanathan Chotty v. Alagappa. 

Ghetty, 
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judpient delivered by my learned brother 
Iiokur J. Whether the decree for partition under 
O. 20, E. 18 (l), Civil P. C., is regarded as preli, 
minary or final, I have no doubt that there is 
no bar of limitation to the application being 
sent to the Collector in order that he may carry 
out the directions given in the decree. I there, 
fore agree with the order proposed bv mv 
learned brother. ^ 

Appeal dismissed. 
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Stone C. J. and Eania J. 

Eanmantram Bamnath — Assessee 

V. * 

Commissioner of Income-tax. Bombay. 

(a) Income-tax Act (1922), S. 66 ( 1 ) and ( 4 ) - 
Reference by Appellate Tribunal to High Court 
under S. 66 (1) _ Essentials to be stated by 
Tribunal indicated. ^ 

« referenoe to the High Court under 

b. 66 ( 1 ) It IS incumbent upon the Income-tax Tri¬ 
bunal which is the ultimate fact-hnding authoritv 
to make state full and proper findings of fact in 
order that the High Court which is only concerned 
with questions of law, may fully appreciate all the 
relevant facts and be in a position to deal with such 
questions as are referred to it. Where evidence led 
before it is conflicting, the Tribunal must expressly 
state as a finding of fact what evidence it accepts, 
and not simply state such expressions as : “The 

appellant s story is.'* “It is also said that ....*» 

without gating whether such allegations are accepted 
M true. The practice of mixing up together allega¬ 
tions of fwt and statements of fact with arguments 
and questions of law, makes it very difficult, if not 
mpossible, for the High Court to deal with any re¬ 
ference which is submitted in that form. 

[P 346 C 2; P 346 C 2] 

J .)—The question whether there is a 
valid trast or not is a mixed question of law and 
fact. It is essential therefore for the fact-finding 
a.uthority, namely, the AppeUate Tribunal to set out 
ol^rly all the material facts and then decide whe¬ 
ther the conclusions of law should be drawn from 
the same. fp 347 ^ 

(b) Income-tax Act (1922), S. 66 ( 1 ) _ Refer¬ 
ence under—Ascertainment of questions of law 
referred—High Court has only to look to judg¬ 
ment of Tribunal (Per Eania J.). ^ 

On a reference under S. 66 (1) the High Court has 
only to iTOk to the judgment of the Tribunal to as- 
oermin the questions of law. It is not open to the 
^rties to to other orders, e. g., those of the 

^ have knowingly or inad- 
ve^ntly failed to raise the contention before the 
Tribunal. [p 3^3 q 

Sir Jamshedji Kanga — for Assessee. 

Af. 0. Setalvad and G. N. Joshi — 

for Commissioner. 

Stone C. J. —This reference must go back 
to the Appellate Tribunal for the finding of 
further facts. As this is the second reference we 
have been constrained to send back out of the 
last ten which have come before us, and as 


in these cases not only is public time and 
money wasted, but there is also obviously a 
narasbip cast upon the assessees, it is in my 
opinion necessary that certain matters should 
to stated for the guidance of the Appellate 
inbunal in preparing future cases. Section C6 
income-tax Act, is the section under which 
these references are made, and by sub-s. (i) of 
that section it is provided : 

Within sixty days of the date upon which he is 

sub-s. (4) of 

assessee or the Commissioner may, by an- 

phcation m the prescribed form, accompanied where 

application is made by the assessee by a fee of one 

Appellate Tribunal to 
refer to the High Court any question of law arising 
out of such order, and the Appellate Tribunal shall 
within ninety days of the receipt of such application 

^ statement of the case and refer it to the 
High Court.** 

Pausing there for a moment, it is to be ob- 

referred to the 

High Court is a question of law. 

Sub-s. ( 4 ) of S. 6G is as follows ; 

‘*lf the High Court is not satisfied that the state- 
ments m a c&se referred under this section are suffi- 
oient to enable it to determine the question raised 
thereby t^ Court may refer the case back to the 
Appellate Tribunal to make such additions thereto 

Court may direct in 

that behalf.” 

As the Appellate Tribunal is the ultimate 
fact-finding authority, it is incumbent upon! 
it to make full and proper findings of fact in 
order that this Court, which is only concerned 
with questions of law, may fully appreciate all 
the relevant facts and be in a position to deal 
with such questions as are referred to it. The 
position, in the case before us, is as follows; 
the Appellate Tribunal delivered their judg. 
ment on Slat May 1943, and some time there¬ 
after (on what date is not specified) the as- 
sessee made an application for a statement of 
the case; and that application shows that the 
point which the assessee desired should be 
raised was: Whether on the facts as aUeged 
in para. 3 of that application a trust had been 
created, which would enjoy exemption under 
the exception contained in s. 4 (8) (i) of the Act ? 

In passing be it said that there is nothing in 
that application which shows that any point 
is to be raised that a trust could not be created, 
because the assessee was a member of a joint 
Hindu family. The answer was put in on 
10 th November and is an extremely short 
document; and it does not raise any further 
contention or point than that adumbrated in 
&e application to which I have just referred. 

On those two documents the Appellate Tri.* 
bunal proceeded, and, in my opinion, correctly 
preceded, to state the case without raising 
in it that there was any point of law with re. 
gard to the assessee being a member of a joint 
Hindu family and, therefore, unable to create 
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a trust out of the family property. In their 
statement of the case, by para. 3, the Tribunal 
say as follows : “The material undisputed 
facts are stated in para. 2 of our judgment.” 
Then they purport to recapitulate the facts in 
an abridged form, but the governing words 
are ; “The material undisputed facts are stated 
in para. 2 of our judgment,” and, therefore, it 
is to that paragraph which this Court has to 
look in order to ascertain the statement of 
facts. The first twelve lines of that para¬ 
graph, although they contain some statement 
of facts, are not relevant to what we have to 
determine, as they state that subsequently to 
the year in question a trust was in fact created 
and so on. The relevant statement is in these 
words : 

“The appellant’s story is that be was lying ill with 
paralysis from the beginning of 1937 and had lost 
power of speech. It is also said that he regained 
the power about the time of Diwali and immediately 
afterwards made a declaration in the presence of his 
two sons and several others to the effect that he bad 
decided to put two lacs of rupees in trust for main¬ 
tenance of a dharmashala, feeding of the poor, and 
in aid of an ayurvedic hospital, founded in his late 
father's name some time before.” 

So far, be it observed, there is no finding of 

fact at all. The judgment continues : 

“The evidence on this point consists of the sworn 
affidavits of his manager, Mr. Hiralal, his sonShrini- 
vas and one or two others, besides an entry in the 
assessee’s books. All that this evidence establishes 
is that Rao Bahadur Hanmantram did make a de¬ 
claration creating a trust.” 

Up to this point there is still no finding of 
fact as such, and the statement, that this evi¬ 
dence establishes that a declaration was made 
creating a trust, is a statement of mixed fact 

and law. The paragraph continues : 

“But S. 4 (3) (i). Income-tax Act require that the 
property must be held in trust before its income can 
be exempted from taxation. In other words, the 
declarant must divest himself of all interest in the 
fund so that it might be held in trust by himself or 
others as trustees.” 

That is merely an adumbration of the law* 
Then the paragraph continues : 

“In the present case all that was done was to 
place a sum of two lacs of rupees to the credit of the 
trust in the assessee’s books. The money remained 
in the assessee’s business and used to be managed 
by his genetive brother Hiralal just as he was 
managing the business itself.” 

Except for the assertion that two lacs of 
rupees were placed to the credit of the trust, 
which presupposes that the question of law 
has been answered in favour of there being a 
trust, this is the whole of the relevant part of 
para. 2 of the judgment, and it is wholly in¬ 
sufficient as findings of fact for us to deal 
with this reference. What should have been 
done was to set out succinctly as statements 
or findings of fact: First of all, what was ac¬ 
tually said, or the substance of what was ac¬ 
tually said, on the occasion when it is alleged 


that the assessee orally created or expressed 
the intention of creating a trust. Secondly, 
there should be specifically sot out what the 
entries in the books are, and in what books 
those entries are made. What the result of 
that oral statement and those entries is, is a 
matter which we will have to determine. The 
above must not be considered as exhaustive, 
but, it covers the main facts which will have 
to be found before on this reference it is pos- 


sible for us to deal with the points of law. 
Where evidence led before it is conflicting, 
the Tribunal must expressly state as a finding 
of fact what evidence it accepts, and not 
simply state, as in this case, such expre^ions 

as : “The appellant’s story is.“ “It is 

aion baiH that.” without Stating whe- 


ther such allegations are accepted as true. 

I desire to add that considerably more 


care must be taken in drawing up these cases, 
and that there should either be a paragraph 
or paragraphs in the case itself, which sets 
out findings of fact as such, or, if such find- 
ings have been properly set out in the judg¬ 
ment, then there is no reason why they should 
not be incorporated in the case by reference 
by stating that the material facts are suffi¬ 
ciently found and set out in such and such a 
paragraph or paragraphs of the judgment. 
But the present practice of mixing up toge¬ 
ther allegations of fact and statements of fact 
with arguments and questions of law, makes 
it very difficult, if not impossible, for this 
Court to deal with any reference which is 
submitted in that form. Costs will be costs 


in the reference. 

Kania J. — In this reference the Court is 
invited to give its opinion on the question . 

“Whether, in the circumstances of the case, the 
sum of Bs. 9750 is income derived from Property 
held under trust or other legal obligatioi) wholly for 
religious or charitable purposes within the meaning 
of S. 4 (3) (i), Income-tax Act ?” 

To decide this, it is essential that the Court 
should be informed of the relevant and mate¬ 
rial facts. The duty to find facts is on the 
Tribunal. That is the final fact-finding autho¬ 
rity in these income-tax matters under the 
Act. In making the reference the Tribunal 
has referred to para. 2 of their judgment for 
the facts. The Court has thus to look into tiie 
judgment to find on what facts the question 
of law is based. As there is an express refer¬ 
ence to para. 2 in the letter of reference, it 
must be considered that in the remaining por¬ 
tion of the judgment the Tribunal has 
recited facts as a matter of history, which it 
does not consider relevant or material m r^ 
pect of the question submitted for the Cou^s 
opinion. In para. 2 of the judgment, the Tn. 
bunal has stated that, after the osaes^ r^ 
covered from an attack of paralysis and 
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regained normal powers about Diwali time, 
he made a declaration in the presence of his 
two sons and several others to the effect that 
he had decided to put’ two Ihcs of rupees in 
trust for maintenance of a dharmashala, etc. 
They next summarize the evidence, which, in 
their opinion, consists of sworn affidavits and 
an entry in the asseesee’s books. They next 
record that, all that the evidence establishes 
is that the assesses made ‘a declaration creat¬ 
ing a trust.’ They next, discuss the provisions 
of S. 4 ( 3 ) (i), Income-tax Act, which requires 
that the property must be held in trust l^fore 
its income can be exempted from taxation. 
They construe those words to mean that the 
declarant must divest himself of all interest 
in the fund so that it might be held in trust 
by himself or others as trustees. In the next 
sentence they record what they think is a 
finding of fact, namely, that in the present 
case all that was done was to place a sum of 
two lacs of rupees to the credit of the trust in 
the assessee’s books. A little later they further 
record as follows: "We also feel no doubt 
that the income was as a fact devoted to cha- 
ritable and religious purposes." From these 
facts they came to the conclusion that the 
declarant had not divested himself of all in- 
terest in the fund, and in their opinion there 
was not a valid trust. 

It is clear that the question, whether there 
is a valid trust or not, is a mixed question of 
law and fact. It is essential, therefore, for the 
fact-finding authority to set out clearly ail 
the material facts, and then decide whether 
the conclusions of law should be drawn from 
the same. In the present case, we do not 
know what was the declaration made by the 
assessee after he recovered from his illness. 
We do not know in whose books the entry is 
made. We do not know in what book, that is, 
cash book, journal, ledger, the entry is made. 
We do not know whether this was a cash re- 
ceipt by the assessee, and on account of the 
credit entry the trust became the creditor of 
the firm or the assessee in whose books the 
entry was made. We are not informed what 
happened about interest: whether the interest 
was credited in the account; whether it was 
the usual rate of interest allowed to depositors 
in the moneylending business; whether the 
whole interest was used, and, if not, what 
happened to the balance? In order to decide 
whether the declarant had completely divest¬ 
ed himself of all interest in the fund, which 
in this case is said to be two lacs of rupees in 
cash, all these facts are obviously necessary 
to be found, I cannot summarize all that 
could be there on the record of the Tribunal 
in this connexion. I have only suggested facts 
which on first impression appear to be rele- 
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vant and material to decide the question of 
law. If in addition to these there exist other 
facts relevant to the questions whether there 
was a proper declaration, and whether the as¬ 
sesses had completely divested himself of all 
beneficent interest in the same so as to make 
it available for the benefit of charity, the 
Tribunal should put them before this Court, I 
do not suggest that they should put before 
the Court all materials that exist. Their duty 
is to apply their mind to all the materials and 
state, as facts, what they hold are relevant 
and material. In recording their finding it is 
open to them to submit to the Court the ac¬ 
counts, in which interest was credited or from 
which money was spent, and show what part 
of it was spent. 

Having regard to these deficiencies, we are 
compelled to send the case back to the Tribu. 
nal to complete the statement of facts. To 
avoid unnecessary expenditure and trouble to 
all parties concerned in these matters, it is 
desirable that the Tribunal, as the final fact¬ 
finding authority, should make up their mind 
and state clearly their conclusions on facts, 
and not leave the Court to collect them from 
different documents which are part of the re- 
cord. It is essential that the facts which they 
hold as proved, should be stated as such in the 
judgment and clearly set out in the statement 
of case sent to the Court. While the attempt 
to be brief is desirable, it should not be allow¬ 
ed to override the duty to record and report 
all conclusions on the facts. 

Mr. Setalvad urged that, as the Court is 
sending back the matter, the Court should 
also raise a question of law, namely, whether 
under Hindu law manager of a joint family 
had authority to set apart a sum of two lacs 
of rupees, having regard to the means of this 
family, and whether the trust could be validly 
made at all by the manager. The Tribunal 
delivered their judgment on 3l8t May 1943 . 
The assessee then made an application for re. 
ferring the question of law, which he consi- 
dered to have arisen on that judgment. That 
application was sent to the Commissioner. 
The Commissioner’s "common answer’’ was 
as follows: 

*'Tbe respondent agrees that the findings of the 
Bench gives rise to a question of law. He submits, 
however, that the question which arises might be 
stated as follows 

He then formulated the question, which in 
exact words is submitted by the Tribunal for 
the Court’s opinion. It was urged on behalf 
of the Commissioner that this question, as 
submitted, covered this contention urged by 
Mr. Setalvad. I entirely disagree. The ques¬ 
tion whether the settlor had power to make a 
trust at all, is quite independent of the ques- 
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tion whether the income from property held 
in trust was used for religious purposes within 
S. 4 (3) (i), Income-tax Act. In making the 
application Mr. Setalvad stated that he was 
not prepared to state that this question was 
argued before the Tribunal. He did not say or 
contend that para. 1 of the judgment of the 
Tribunal was connected in any way with the 
point now urged to be raised. Having regard 
to these circumstances he had to state that he 
did not want any fresh inquiry, but he wanted 
the Tribunal only to report their finding on 
what materials they had on record. In my 
opinion, this is entirely unwarranted by S. 66, 
Income-ta:^ Act. If the question was raised 
before the Tribunal, there appears no reason 
why the final fact-finding authority would 
make no reference in their judgment to the 
two vital points covered by this contention. It 
appears, therefore, that this question was not 
argued before the Tribunal. The question sug¬ 
gested must necessarily involve an inquiry 
into the estate of this joint family, whether 
there were adults who had consented, or whe¬ 
ther the minor’s share was likely to be affect- 
ed, and, if so, to what extent. In the judgment 
of the Tribunal there is nothing to show that 
these facts were discussed before them. Refer¬ 
ences were made to the order of the Income- 
tax Officer. In my opinion, that is quite 
irrelevant, and cannot be relied upon in dis¬ 
cussing a reference made to the Court. This 
Court has only to look to the judgment of the 
Tribunal to ascertain the questions of law. It 
is not open to the parties to refer to other 
orders if they have knowingly or inadvertently 
failed to raise the contention before the Tri¬ 
bunal. In my opinion, on the present materials 
the question suggested by the Commissioner 
cannot be answered. 

G.N. Order accordingly. 
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N. J. Wadia J. 

Hirji Virji Janghari — Appellant 

V. 

Government of Bombay. 

CWU Bef. No. 6 of 1944, Decided on 11th August 
1944, made by Taxing Officer. 

(a) Court-fees Act (1870), S. 8 and Sch. 2, 
Art. 11—Word “order” in S. 8 — Meaning oi — 
Award of arbitrator under S. 19, Defence of 
India Act, fixing amount of compensation pay¬ 
able to claimant — Appeal by claimant — Fixed 
court-fee is payable under Sch. 2, Art. 11 — 
Words and phrases. 

The word “order” in S. 8, Court-fees Act, means 
an order as defined in S. 2 (14), Civil P. C., namely 
the formal expression of a decision of a civil Conrt 
which is not a decree : (’39) 26 A.I.B. 1939 All. 127, 
Jtel. on. [F 349 C 2] 


The arbitrator under S. 19, Defence of India Act, 
is not a Court and therefore an award made by him 
fixing the amount of compensation payable to the 
claimant is not an “order” within the meaning of 
S. 8, Court-fees Act. Nor is the award a decree or an 
order having the force of a decree within the mean¬ 
ing ofSch. 2, Art. 11. Therefore, in an appeal, against 
the amonnt of compensation awarded by the arbitra¬ 
tor under S. 19, Defence of India Act, fixed court- 
fee is payable under Sch. 2, Art. 11 and not ad 
valorem court-fee on the difference between the 
amount awarded and the amount claimed by the 
appeUant: (’32) 19 A.I.R. 1932 Cal. 346 and (’39)26 
A.I.R. 1939 All. 121,Expl.and Disti7ig.[P 348 C 2; 

[P 349 C 1; P 350 C 1] 
(b) Court-fees Act (1870), S. 8 — Scope of. 
Section 8 is not itself a charging section. It mere¬ 
ly provides a rule for computing ad valorem fee pay¬ 
able under the Act in certain classes of cases on the 
assumption that under some other provision of the 
Act an ad valorem fee and not a fixed fee is charge¬ 
able. [P 350Cl] 

Chandrasen Mahimtura — for Appellant. 

8. O. Patwardhan, Assist. Government Pleader 

— for the Qovemment of Bombay. 

S. R. Vakil, Assisi. SoZiciior to the Central Gov¬ 
ernment, Bombay 

_for the Central Government. 

Order. — This is a reference made by the 
Taxing Officer under S. 5, Court-fees Act. 
Under the provisions of R. 76A, Defence of 
India Rules, 1939, Plot No. 113 in the Sion- 
Matunga Estate belonging to the appellant 
was acquired by Government for and on be¬ 
half of Defence Authorities. As no agreement 
could be arrived at between the claimant and 
the Government with regard to the amount of 
compensation payable, the Government of 
Bombay appointed Mr. M. S. Noronha, Chief 
Judge of the Court of Small Causes, Bombay, 
as arbitrator under S.19 (l) (b), Defence of 
India Act, 1939, to determine the amount of 
compensation payable to the claimant. The 
arbitrator fixed the amount payable to him at 
B 3 .46,855. The claimant being dissatisfied mth 
this amount filed an appeal in which he claim¬ 
ed a further sum of Rs. 47,896-8-0 in addition 
to the amount awarded to him by the arbi¬ 
trator. 

The question referred for my decision is 
whether the appellant should pay ad valorem 
court-fee on the memorandum of appeal on 
the additional sum of Bs. 47,896-8-0 claimed by 
him, or whether he is liable to pay only fixed 
court-fee as contended by him, under Art. (11) 
of sch. 2, Court-feea Act. Mr. Patwardhan 
who appears for the Government of Bombay 
contends that the appellant is liable to pay ad 
valorem court-fee under the provisions of S. 8, 
Courtfees Act. That section provides that the 
amount of fee payable under the A^ on a 
memorandum of appeal against an order ^ 
lating to compensation under any Act or 
time being in force for the acquisition of land 
for public purposes shall be computed accord- 
ing to the difference between the amount 
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awarded and the amount claimed by the ap. 
pellant. On the other hand it is contended by 
Mr. Mahimtura who appears for the claimant 
that the appeal falls under Art. (ii) of sch. 2, 
Court-fees Act, which provides that a fixed 
court-fee should be paid on a memorandum of 
appeal when the appeal is not from a decree 
or an order having the force of a decree. Mr. 
Vakil, Assistant Solicitor to the Central Gov. 
ernnaent at Bombay, who had asked for per¬ 
mission to be heard in the matter as the 
Government of India are interested in the 
question, also supported the contention of Mr. 
Mahimtura. 

The Order of the arbitrator in this case is 
not a decree, nor is it an order having the 
force of a decree, there being no provision in 
S. 19, Defence of India Act, or in the rules 
made thereunder, corresponding to S. 26, Land 
Acquisition Act, by which awards made under 
that Act are deemed to be decrees. Mr. Pat- 
wardhan concedes this and admits that though 
under b. 9 of the rules framed under s. 19, 
sub-ss. ( 2 ) and {»), Defence of India Act, the 
award of the arbitrator is final and binding 
on the parties concerned, it cannot be exe¬ 
cuted as a decree or order of a civil Court, 
and the only way in which it can be enforc.' 
ed is by a suit. He contends, however, that 
even though the award is not a decree, or an 
order having the force of a decree, it is never, 
theless an order within the meaning of s. 8, 
Court-fees Act. In support of his contention 
he relies on a decision of the Calcutta High 
Court in 69 Cal. 628.' In that case in a refer- 
ence made under s.6, Court-fees Act, Eankin 
C, J. held that in an appeal from an award 
of the Calcutta Improvement Tribunal, on a 
question of apportionment of compensation, 
the court-fee payable on the memorandum is 
governed by s. 8 , Court-fees Act, and an ad 
valorem fee under Art. 1 of Sch. 1 is payable. 

It was argued in that case, as it has been 
argued before me, that the award of the Tri. 
bunal was not a decree and that the appeal 
against the award was an appeal from an 
order which had not got the force of a decree 
and the appellant was therefore liable only to 
pay fixed court-fee under Art. 11 of sch. 2 , 
Court-feea Act. That contention was over! 
niled. Reliance is also placed on the decision 
in I. L. R. (1989) ALL. 142,^ That was also a 
reference under s. 6, Court-fees Act, and the 
question was whether in an appeal against an 
award by a tribunal under the U. P. Town 


1. (’32) 19 A. I. R. 1932 Cal. 346 : 69 Cal. 528 : 
137 I. C, 469, Anandalal Chakrabarti v. Earnani 
Industrial Bank, Ltd. 

2. (’39) 26 A. I. R. 1939 AU. 127 : I. L. R. (1939) 

All. 142 ; 180 I. C. 73, Debi Chand v. Secretary of 
State. 


pnprovement Act of 1919 ad valorem court- 
fee was payable under s. 8, Court-fees Act, on 
the difference between the amount awarded 
and the amount claimed by the appellant, or 
whether fixed court-fee was payable under 
Art. 17 (iv) of sch. 2. It was held that ad 
valorem court-fee was payable under s. 8. 

It is to be noted however that both in the 
Calcutta Improvement Act (5 of I 9 ii), under 
which the award in 59 Cal. 128' had been 
made, and in the U. P. Town Improvement 
Act of 1919, under which the award in I.L.R. 
(1939) ALL. 142- had been made there are ex- 
press provisions that the Tribunals making 
the awards are to be deemed to be Courts 
under the Land Acquisition Act. Section 69, 
Calcutta Improvement Act, of 1911 provides 
that the Board may acquire land under the 
provisions of the Land Acquisition Act for 
carrying out any of the purposes of the Act. 
Section 70 provides that a Tribunal should be 
constituted for the purpose of performing the 
functions of the Court in reference to the ac- 
quisition of land for the Board under the 
Land Acquisition Act; and s. 71 provides 
that for the purpose of acquiring land under 
the Act for the Board the Tribunal shall be 
deemed to be the Court and the award of the 
Tribunal shall be deemed to be the award of 
the Court under the Land Acquisition Act 
and shall be final. Sections 56, 57 and 58, 
U. P. Town Improvement Act of 1919 , contain 
siimlar provisions by which the Tribftnal ac. 
quiring land under the Land Acquisition Act 
is deemed to be the Court for the purpose of 
the Land Acquisition Act and the award of 
the Tribunal is deemed to be the award of the 
Court under the Land Acquisition Act. There 
is no provision in s. 19, Defence of India Act, 
and, in the rules made thereunder, by which 
the award of the arbitrator can be deemed to 
be an award of the Court under the Land 
Acquisition Act, Both these cases are there¬ 
fore distinguishable from the present case. 
Since the award in each of those cases, though 
not a decree, was to be treated as an award of 
a Court, it was an “order” as defined in S, 2, 
sub-s. (i4). Civil P, C., namely, the formal 
expression of a decision of a civil Court which 
is not a decree. The award of the arbitrator 
in the present case cannot be regarded as an 
“order” within the meaning of S, 8, Court-fees 
Act. The Court.fees Act itself does not define 
the word order” for the purposes of s. 8 
and, in the absence of such definition, the word 
must be taken to mean an order as defined in 
S. 2 (U), Civil P. C. In I. L. R. (1939) ALL. 

142^ the word order” in s. 8. Court-fees Act 
was taken to mean an “order” as defined in 
the Cfode of Civil Procedure, and it was on 
this ground that Bennet J. held that an ap- 
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peal from the order would be governed by 
S. 8, Court-fees Act, since the Tribunal under 
the U. P. Town Improvement Act was, under 
the provisions of that Act, deemed to be a 
Court. The award of the arbitrator in the 
present case is not an order of this kind since 
the arbitrator under S. 19, Defence of India 
Act, is not a Court. 

Section 8, Court-fees Act, is not itself a 
charging section. It merely provides a rule 
for computing ad valorem fee payable under 
the Act in certain classes of cases on the as- 
sumption that under some other provision of 
the Act an ad valorem fee and not a fixed fee 
is chargeable. Whether the memorandum of 
appeal in the case before me is liable to ad 
valorem fee or fixed court-fee has to be deter¬ 
mined with reference to the provisions of 
Schs. 1 and 2 of the Act. The appeal in this 
case not being from a decree or an order hav- 
ing the force of a decree is liable only to fixed 
court-fee under Art. 11 of sch. 2. Court-fees Act. 

G.N. Order accordingly. 


A. I. R. (32) 1945 Bombay 350 

Divatia and Loeur JJ. 

Emperor 

V. 

Abdulla Mahomed — Accused. 

Criminftl Revn. Applo. No. 370 of 1944, Decided 
on 12tb September 1944, against order of acquittal 
passed by I’re.^deocy Magistrate, Fourth Additional 
Court, Maaiigaon, Bombay. 

Defence of India Rules (1939),Rr.34, 38 and 39 
—. information about passage of vessel — Evi¬ 
dence as to passage—Extent stated. 

All that is necessary is that the information, 
whether true or false, must be with respect to the 
passage of any vessel neat any part of India. The 
passage may be from any place to any other place 
Aether disclosed or not. It is not necessary that 
there must be any evidence of the passage from one 
specified place to another. The passage may be at 
any time, whether at the time when the message 
was sent or before or even after. (P 351 C 1] 

B. Q. Bao, Government Pleader — 

for Government of Bombay. 

C. K. Daphtary, A. J. Janai and V. H. Kamat 

— for Accused. 

Divatia J. —This is an application in revi¬ 
sion by the Government of Bombay against 
the order of the Presidency Magistrate, 4th 
Additional Court, Mazagaon, Bombay, dis¬ 
charging the accused of the offences under 
R. 39 (l) (a), and R. 88 (l) (b) and (5) read 
with R. 121, Defence of India Rules, 1939. 
The facts shortly are that the accused, who is 
a merchant in Bombay, sent on I9th August 
1943, a telegram from Bombay to his agent at 
Colombo as follows: “40 barrels ‘Jalabala’ 
left 5th. Document sent.” This message was 


gent in reply to inquiries made by his agent 
about the cargo to be despatched by the vessel. 
The message was intercepted by the Censor’s 
office in Bombay, and on 3lst August the C)en- 
soc's office sent it to the police for enquiry. 
The police traced the accused as the sender of 
the message and started proceedings against 
him under the rules mentioned above. The 
relevant provisions of R. 38, cl. (l) (b), are 
that “no person shall, without lawful authority 
or excuse, communicate by any means what¬ 
soever to any other person any information 
likely to assist the enemy”; and the relevant 
provisions of R. 39 (l) (a) are that no person 
shall, without lawful authority or excuse, 
have in his possession any information likely 
to assist the enemy or any confidential infor¬ 
mation.” The expression ‘likely to assist the 
enemy’ occurs iu both the rules and it is de¬ 
fined in R. 34, sub-r. (5) (k). The relevant part 
of the definition is that ‘information likely to 
assist the enemy’ means any information, 
whether true or false, with respect to (k) the 
passage of any vessel neat any part of India. 
The accused admitted that he sent the tele¬ 
gram to Colombo and stated that he inferred 
the date of the steamer from the bill of lading. 
The learned Magistrate was of the opinion 
that as there was no evidence to show that 
before 19th August, when the telegram was 
despatched, the steamer had not reached 
Colombo, and that as it was quite likely that 
it had already reached Colombo by that date, 
the telegram cannot be said to be about the 
passage of any ship. He was further of opinion 
that if the ship had already reached Colombo, 
the information about the departure of the 
ship on the 5th was not calculated directly or 
indirectly to convey to any person information 
about its passage. On this ground the learned 
Magistrate held that the sending of the mes¬ 
sage was not prohibited under the rules. With 
regard to the further argument that in any 
case the accused had lawful authority or 
excuse for sending the message, be did not 
express any opinion as the case was disposed 
of on the ground that the information given 
by the telegram was not likely to as^t th© 
enemy. We are imable to concur with th© 
view taken by the learned Ma^strate that 
the steamer cannot be said to be in the courw 
of passage because it was not shown that it 
had not reached Colombo before the wire was 
sent. In our opinion in view of the definition 
of the term ‘information likely to assist the 
enemy’ the question as to whether the steams 
bad reached Colombo by that date is entirely 
immaterial. It is also, in our opinion, immate¬ 
rial that the telegram did not expressly men- 
tion that the steamer had left Bombay for 
Colombo. What the definition says is that the 
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information, whether true or false, must be 
with respeot to the passage of any vessel near 
any part of India. The passage may be from 
any place to any other place whether disclosed 
or not. All that is necessary is that the in. 
formation must be with respect to the passage 
of a vessel near any part of India. The 
message having been sent from Bombay to 
Colombo, it must, in our opinion, be presumed 
that the information was in respect of the 
passage near any part of India. 

Mr. Daphtary on behalf of the accused has 
contended in the first place that there must 
be inherent evidence in the wire itself that the 
vessel was in the course of a passage between 
Bombay and Colombo, but as I said above, it 
is not necessary that there must be any evi¬ 
dence of the passage from one specified place 
to another. He has further contended that the 
passage of the ship means the passage of the 
vessel at the time when the wire was des- 
I)atched and that the prosecution must there¬ 
fore prove that the vessel had not reached 
Colombo when the wire was despatched. In 
view of the generality of the words in the 
definition, we are unable to agree with that 
contention. The passage may be at any time, 
whether at the time when the message was 
sent or before or even after. There is no doubt 
in this case, and it is admitted by the accused, 
that the telegram was sent by him with res- 
pect to the passage of the vessel. We are, 
therefore, of the opinion that the message sent 
by the accused is information likely to assist 
the enemy within the definition of that term 
in B. 34. The further question as to whether 
the accused had any lawful authority or 
excuse in sending the wire has not been gone 
into by the learned Magistrate. We, therefore, 
set aside the order of discharge passed by the 
learned Magistrate and send the case back to 
him for disposal according to law. The rule 
is made absolute. 

B.K. Hule made absolute* 


A. I. R. (32) 1948 Bombay 351 

Chagla J. 

Sadashiv '■ihivbasappa Burje — 

Plaintiff — Appellant 

V. 

Qovir^ Virpax Ambi and another — 

Defendants — Respondents. 

Second Appeal No. 286 o( 1942, Decided on 8th 
Angost 1944, against decision of First Glass Snb- 
Jodge, Belgaum, in Appeal No. 36 of 1940. 

(a) Transfer of Property Act (1882), S. 67 (d)_ 

Purchase of equity of redemption by mortgagee 
without consent ol co-mortgagee — Suit by co* 
mortgagee for his share of debt—Whole property 
is liable to be sold. 


Where a mortgagee parohases the equity of re¬ 
demption without the consent of his co-mortgagee, 
the oo-mortgagee in order to recover his share of the 
mortgage debt can bring the whole of the mortgaged 
property to sale and not merely the proportionate 
part of the mortgage property : (’24) 11 A.I.R. 1924 
AH. 11, Dissent. ; (’28) 15 A. I. R. 1928 Mad. 933, 
Approved. [P 351 C 2; P 352 C 1] 

(b) Appeal ^ Point of law — Admission by 
pleader in trial Court — Effect of. 

An admission on a question of law by a pleader 
does not bind bis client and whatever his pleader 
may have admitted before the trial Court, it is open 
to the client to urge in appeal the contrary view. 

[P 352 C 2] 

P. B. Gajendragadkar ~~ for Appellant. 

B. D. Belvi — for Respondent 2. 

Judgment, — This appeal arises out of a 
suit filed by the plaintiff to recover the 
amount due with reference feo his share on a 
mortgage dated 3rd May 1925, and a further 
charge dated 19th June 1926. It seems that 
the father of defendant l executed these two 
deeds in favour of defendant 2 and one Nar- 
sappa. The plaintiff is the assignee of Nar. 
sappa. Defendant 2 purchased the equity of 
redemption of the property, the subject-matter 
of both the deeds ; and the plaintiff filed the 
suit, as I have stated, to recover his share of 
the mortgage debt and to bring the mortgaged 
property to sale. 

There is no dispute in this second appeal 
as to the amount due to the plaintiff on the 
mortgage which has been decreed by both the 
lower Courts. The dispute arises as to whe¬ 
ther the plaintiff is entitled to bring the whole 
of the mortgaged property to sale or only a 
half of it. Both the lower Courts have taken 
the view that as the plaintiff was suing in 
respect of half the mortgage debt, he was 
entitled to bring only half the mortgaged pro. 
perty to sale. Now it is necessary to empha- 
size the indivisible character of the mortgage 
^curity. Section 67, sub-cl. (d), T. P. Act. 
does not authorize a person interested in part 
only of the mortgage-money to institute a suit 
relating only to a corresponding part of the 
mortgaged property unless the mortgagees 
have, with the consent of the mortgagor, 
severed their interests under the mortgage. 
Therefore the normal ordinary rule is that 
the mortgagee must sue in respect of the whole 
mortgage debt and must seek to ^force his 
security against the whole of the mortgaged 
property. Now in this case the mortgagee can¬ 
not sue in respect of the whole of the mort- 
gage debt because his co-mortgagee having 
purchased the equity of redemption, the other 
half of the mortgage debt which belonged to 
defendant 2 was merged when the equity of 
redemption was purchased. But that does not 
mean that the mortgagee was compelled to 
enforce his mortgage debt only against one- 
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half of the security. If the mortgage secu¬ 
rity is indivisible, as I have stated, then 
the security for the whole of the debt or 
any part thereof was the whole of the mort¬ 
gaged property and not merely any part 
thereof, and it was not open to the plain¬ 
tiff’s CO. mortgagee by purchasing the equity 
of redemption to reduce his security from the 
whole of the property to only a half. There 
is no suggestion here that the plaintiff had 
consented to defendant 2 purchasing the equity 
of redemption and his looking to only half 
the property as security for his debt. The 
lower appellate Court has taken the view that 
it will be inequitable to allow the plaintiff to 
proceed against the entire mor^aged property; 
and it has relied on a decision in 45 ALD, 
46.^ In that case one-half of the mortgaged 
property had been purchased by one of the co¬ 
mortgagees of the plaintiffs and the plaintiffs 
came to Court seeking to bring to sale the 
whole of the property in satisfaction of their 
share of the mortgage debt. The Court con¬ 
sisting of Stuart and Sulaiman JJ,, held that 
the plaintiffs were only entitled to bring to 
sale a portion of the property corresponding 
to what was found as a fact to be the share 
of the mortgage debt to which .they were 

entitled. 

Now it is important to note that although 
the plaintiffs were seeking to sell the whole of 
the property, their co-mortgagee who had 
purchased the equity of redemption was not 
made a party to the suit. It is difficult to 
understand how in the absence of that co¬ 
mortgagee the plaintiffs could have obtained a 
decree for the sale of the whole of the property. 
On that ground alone the plaintiffs’ suit to 
sell the whole property should have failed. 
But in so far as the learned Judges take the 
view that a co-mortgagee can only enforce 
his part of the mortgage debt against a cor-^ 
responding share of the mortgaged property 
if the other co-mortgagee has been paid off 
without the consent of the former co-mort- 
gagee, with great respect to the learned Judges 
I do not agree with the view taken by them; 
and I find that Sir Dinshah MuUa in his well- 
known treatise on the Transfer of Property 
Act at p ..423 in referring to this case tak^ 
the view that the decision is erroneous and is 
contrary to the principle that a mortgage 
interest cannot be severed without the consent 
of all mortgagees and mortgagors. In A. I. B. 
1928 Mad. OSS’* one of the two co-mortgagees 
accepted in full satisfaction of the mortgage 
an amount less than the amount due. He w as 

1. ('24) 11 A.I.R. 1924 All. 11 : 45 All. 46 : 74 I.C. 

999, Mohan Lai v. Prasadi Lai. 

2. (*28) 16 A. I. R. 1928 Mad. 933 : 112 I. C. 601, 

Atunacbalam Chetty'v. Ramasamy Ayyar. 


also directed to pay the co-mortgagee hia 
share of the debt. The other co-mortgagee 
had not consented to the arrangement and, 
therefore, sued to enforce, against the whole 
of the mortgaged property, his share of the 
debt; and the Court consisting of Phillips and 
Devadoss JJ. held that the suit was main¬ 
tainable. 

Mr. Belvi for respondent 2 has urged that 
the decree taken before the trial Court was 
really a consent decree and the parties agreed 
to the form in which the decree should be 
taken and, therefore, no appeal lay from a 
consent decree. Now as far as I can see from 
the judgment of the trial Court, both the 
learned pleaders, on behalf of the plaintiff and 
defendant 2 seem to have admitted that the 
position in law as laid down in 45 ALL. 46 
was correct; and having taken that view, they 
agreed that a decree should be passed only 
against half of the property. But the decree 
was not a consent decree nor does the decree 
so state; and when the matter went to the 
lower appellate Court in appeal, no objec¬ 
tion was taken on behalf of the respondents 
that no appeal lay from a consent decree. An 
admission on a question of law by a pleader 
does not bind big client; and whatever his 
learned pleader might have admitted before 
the trial Court, it is open to his learned advo¬ 
cate before me to urge the contrary view. I, 
therefore, allow the appeal and vary the 
decree of the trial Court to the extent that in 
default of payment of the amount decreed, the 
whole of the mortgaged property should 
sold. Defendant 2 must pay the costs of this 
appeal and of the appeal before the lower 
appellate Court. 

Q N Appeal allowed* 
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Stone C. J. and Kania J. 


Hirji Laxmidas and 


V. 

Hrancis Fernandez and another 

Defendants 1 ana 

Small Caase Court Suit No. 195/3977 of 1944* 
cided on 6th December 1944. 

(a) Government oi India Act (Jp35), S. ^ 
•h 7 List. 3—Governor under S. 93 can legis 
;reven on subject in List 3 and retrospectively. 

The Provincial Legislature can legislate 
,twin the eoncarTlSt field with 
sent and hence the Governor lepslatmg 
93, Constitution Act. has i»wer to 
ectivelv : (’40) 27 A. I. B. 1940 F. C. 1 and ( 44; 
. A. I. B. 1944 Bom. 119 (F. B.), Bel. ggg q 
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(b) Bombay Rents, Hotel Rates and Lodrine 

House Rates (Control) Act (7 of 1944)_Wbe> 

ther ultra vires. 

Part 2 of the Act is not ultra vires and void 

CP 853 0 1] 

(c) Government of India Act (1935), S 93 
Proviso—Effect of proviso, explained. 

The proviso to S. 93 refers to the powers with 
which the Governor may invest himself under the 
Proclamation, and does not cut down or restrict what 
he may do if he invests himself with the same 
plenary powers as the Provincial Legislature. The 
effect of the proviso is to prevent the Governor from 
assuming or suspending the powers and jurisdiction 
of the High Court by any Proclamation under S. 93 
Government of India Act, but does not extend to 
alteration of the law by or under the assumed legis¬ 
lative powers which are within the competency of 
the Provincial Legislature, once the Governor has 
assumed those powers. The assumption and the 
suspension mentioned in the proviso are referential 
to the assumption mentioned in S.93(l) (b), Govern¬ 
ment of India Act, and the suspension mentioned 
m the particularization of the subject-matters which 
the Proclamation may con tain. [P 355 C 2; P 356 Cl] 

(d) Government of India Act (1935), Ss. 93 and 
293 and Government of India (Adaptation of 
Indian Laws) Order (1937), Ss. 2 and 7—Governor 
exercising powers under S. 93 can alter clauses 
of Letters Patent. 

By the conjoint effect of S. 293, Constitution Act, 
and Ss. 2 and 7, Government of India (Adaptation 
of Indian Laws) Order, 1937. the reference to the 
Governor-General in Cl. 44, Letters Patent, refers to 
all other competent authorities. Clauses of the Letters 
Patent can, therefore, be altered by the Provincial 
Le^lature or by the Governor exercising powers 
under S. 93, Constitution Act. [P 356 C 1] 

B. M. Hathi and P. J. Kayadia—iot Plaintiffs. 

ill. Af. Ddsai ; and N. P, Engineer (Advocate- 
General )—for Defendants 1 and 2, respectively. 

Stone C. J. — This suit was commenced 
in the Small Cause Court at Bombay, and 
is brought by the plaintiffs, who are the land¬ 
lords, against defendant i, who is the tenant, 
to eject him from Sl-D Matarpakhdi, Mazgaon, 
Bombay, held by him under a monthly 
tenancy at a rent of Es. 125 per month. The 
tenancy is alleged to have been terminated 
by notice dated 29th April 1943. The defence 
of defendant 1 is to plead the Bombay Rents, 
Hotel Rates and Lodging House Rates (Om-* 
trol) Act, 1944, which I will refer to as “the 
1944 Act,” and to rely on the fact that before 
this Act came into operation the plaintiffs had 
applied to the Controller for a certificate 
under the Bombay Rent Restriction Order, 
1942, (which I will refer to as “the 1942 
OrdOT”), which was refused. Such refusal, it 
is said, is binding upon the plaintiffs under 
S. 15 of the 1944 Act. 

In reply the plaintiffs allege that Part 2 of 
the 1944 Act is ultra vires and void for the 
reasons to which I will presently refer. It is 
obvious that the challenge to the validity of 
Part 2 of the 1944 Act raises a question of 
public importance, since if Part 2 of Act 
1945 B/45 & 46 


be invalid, aU premises to which it is intend 
ed to apply would, in effect, never have been 
controlled at all owing to the invalidity of 
the 1042 Order. In these circumstances, the 
Advocate-General for Bombay was added as 
a party to the suit, which w’as in effect trans 
ferred at his request to the High Court and 
has been heard by this bench. No question is 
raised by any one as to the regularity or 
propriety of this procedure. As I have already 
said, the notice to determine the tenancy was 
given on 29fch AprU i943, and an application 
was subsequently made to the Controller 
under the 1942 Order for a certificate which 
if granted, would have had the effect of 
avoiding the restriction placed on the re. 
covery of possession by the 1942 Order then 
supposed to be valid. This application was 
refused, and the plaintiffs then went on ap. 
^al to the Collector under s. 12 of the 1942 
Order. Again they were unsuccessful. On cth 
AprQ 1944, a Full Bench of this Court held 
ss. 8 , 9 and 12 of the 1942 Order invalid, and 
accordingly the plaintiffs commenced this 
suit on 12 th April 1944. On 12 th May 1944 

the 1944 Act was promulgated by the Governor’ 

part of the preamble to the Act being as follows: 

“AND WHEREAS the Governor of Bombay has 
a^umed to Inmself under the Proclamation dated 
4th November 1939, issued by him under S. 93. Gov. 

India Act, 1935, all powers vested by or 
under the said Act in the Provincial Legislature; 

exercise of the said 

r?o^‘wX r":" 

The relevant sections of the 1944 Act are 
Ss. 9 and 14. Section 9 is as follows: 

“(1) The landlord shall not be entitled to the 
recovery of poss^ion of any premises so long as the 
tenant pays, or is ready and willing to pay rent to 
the fuU extent allowable by this Part and^performs 
the other conditions of the tenancy : ^ ^ 

Provided that nothing in this section shall apply 
where the andlord has obtained a certiheate from 
Controller certifying that the tenant has com- 
mitt^ act contrary to the provisions of cl. (o) or 

f* fias been guilty 

of conduct which is a nuisance or an annoyanw to 

any adjoming or neighbouring occupiers or that the 

^ a sub-tenant is in excess of the 
‘he premises are reasonably 
and bona fide required by the landlord either for his 
own PMupation or for the occupation of any person 
for whose benefit the premises are held orfSranv 

"he foXuer satisfactory bj 

(2) Where an order for the recovery of 
Sion has b«n made in fayonr of a landlord 
after 6th day of April 1944 but not executed before 
the date of publication of this Act, the Court by 
which the order was made may if it i, .al 

this Part had been m operation at the date of the 

making of the order, rescind or vary the order in 

^h ^nner as the Court may think fit for the pur 
pose of giving effect to this Part.” ^oepur. 

Section 14 is: 

“(1) Any person aggrieved by an order passed by 
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the Controller, under the provisions of this Part 
(including an order granting a certificate under the 
proviso to sub-s. (1) of S. 9) may, within 15 days 
from the date on which the order is communicated 
to him, present an appeal in writing to the Collector. 

(2) The Collector shall then call for the record of 
the Controller and after examining the record and 
after making such further inquiry as he thinks fit, 
either personally or through the Controller, shall 
decide the appeal. 

(3) The decision of the Collector, and subject 
only to such decision, the order of the Controller 
shall, for the purposes of this Part, be final; and no 
civil Court shall have jurisdiction to settle, decide or 
deal with any question which is by or under this 
Part required to be settled, decided or dealt with by 
the Controller and Collector.” 

The Governor’s competency to exercise the 
Provincial legislative function arises by virtue 
of the powers conferred on him by S. 93, 
Government of India Act, 1935, which I will 
refer to as “the Constitution Act,’’ and a 
Proclamation made by him on 4th November 
1939 . Section 93, so far as material, is as 
follows: 

‘‘(1) If at any time the Governor of a Province is 
satisfied that a situation has arisen in which the 
government of the Province cannot be carried on in 
accordance with the provisions of this Act, he may 
by Proclamation 

(a) declare that his functions shall, to such extent 
as may be specified in the Proclamation, be exercised 

by him in his discretion ; 

(b) assume to himself all or any of the powers 
vested in or exercisable by any Provincial body or 

aSd'ri^ such Proclamation may contain such inci- 
dental and consequential provisions as may 
to him to be necessary or desirable for giymg efieot 
to the objects of the Proclamation, including pro^ 
Bions for suspending in whole or in part the ope^ 
tion of any provisions of this Act relating to any 
Provincial body or authority : 

Provided that nothing in this sub-section shall 
authorise the Governor to assume to himwh any of 
the powers vested in or exercisable by a High Court, 
or to suspend, either in whole or in part, the ©^ra¬ 
tion of any provision of this Act relating to High 

Courts.” 3 1, 

Sub-section (2) deals with revocation, and sub- 

s. (8) contains certain consequential provisions. 

Sub-section (4) is as follows : , . 

“If the Governor, by a Proclamation under this 
section, assumes to himself any power of the Pr^ 
vincial Legislature to make laws, any law made by 
him in the exercise of that power shaU, subject to 
the terms thereof, continue to have effect until two 
years have elapsed from the date on which the Pr<> 
olamation ceases to have effect, unless sooner repe^- 
ed or re-enacted by Act of the appropriate Legisla- 
ture,” 

and then come the following words which are 
important : ^ . . , . * 

“and any reference in this Act to Provincial Acts, 
Provincial laws, or Acts or laws of a Provmcial 
Legislature shall be construed as including a teier- 
enoe to such a law.” 

i. e., a law made by the Governor. The Pro- 

olamation of 4th November 1939, commences 

with the following preamble : 

“Whereas the Governor of the Province of 
hay ifl satisfied that a sitoation has arisen in which 


the Government of the Province cannot be carried 
on in accordance with the provisions of the Govern¬ 
ment of India Act, 1936 (hereinafter referred to as 
‘the Act’) 

And the operative part of the Proclamation 
is this : 

“Now, therefore, in the exercise of the powers 
conferred by S. 93 of the Act and with the ^ncur- 
rence of the Goyernor-General, the Governor by tmfl 
Proclamation— 

(u) declares that all his functions under the Act 
shall be exercised by him in his discretion; 

( h ) assumes to himself all powers vested by or 
under the Act in the Provincial Legislature and aU 
powers vested in either Chamber of the L^islat^ 
but not so as to affect any power exercisable by tua 
Majesty with respect to Bills reserved for h^ consi¬ 
deration or the disallowance of Acts ; and he hereby 
makes the foUowing incidental or consequential pro¬ 
visions which appear to him to be necessary or desi¬ 
rable for giving effect to the objects of this Proclama¬ 
tion, namely—” 

Then there follow clauses suspending the ope¬ 
ration of certain ministerial sections of the 
Constitution Act and certain sections referen¬ 
tial to legislative machinery of the Provincial 
Legislature. Mr. Hathi in his very ^ and 
exhaustive argument has attacked Jjabdity 
of the 1944 Act on four grounds : (l) That the 
Governor legislating under S. 93, Constitution 
Act, has not power to legislate retrospectively 
at all ; (2) That the Provincial Legidature 
itself cannot legislate retrospectively in the 
concurrent field, and it is said that the law 
we are concerned with is in the concurrent 
field ; (3) That Ss. 9 and 14 of the 1944 Act 
are void, because they interfere with the 
powers and jurisdiction of the High Court 
contrary to the proviso to s. 93, Constitution 
Act; and (4) That the Provincial Legislature 
has not power to interfere with the powers and 
jurisdiction of the High Court. With regard 
to the first ground, there is no question as to 
the retrospective operation of the 1944 Act. 
Section 2 and Schs. A and B sub-s. 9 (2), 
which deal with the period from 6th April to 
12th May 1944, make this retroactive opera¬ 
tion abundantly clear. So far as the retroac¬ 
tive operation of the exercise of l^slative 
powers is concerned, there is no di^rence 
between the position of the Govem^-General 
under 8. 72 in sch. 9 to the Constitution Act 
and the position of a Provincial Goveraor 
under S. 93. Indeed the contrary has not b^n 
contended. The position in this respect of 
Governor-General is covered by authority 
which is binding upon us. In the ^ m 
46 Bom. L. B. 50,^ which is a decision 
Bench of this High Court, the v^^ity of 
ordinance 14 of 1948 promulgated by toe 
Governor-General under s. 72 m Sc h . 9 w^ 

1. (*44) 31 AJ.B. 1944 Bom. 119 : 

46 Bom, L. B. 60 (F. B.). Emperor v. Prabhakar 

Eondaji. 
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challenged, and Sir John Beaumont C, J. 
said this (page 62): 

“It is argued, in the first instanoe, that that Ordi¬ 
nance was beyond the powers of the Governor- 
General under S. 72 of Soh. 9 to the Government of 
In^ Act. But there is really no substance in that 
point. Under that section the Governor-General 
B^y, in oases of emergency, make and promulgate 
Ordinances for the peace and good government of 
British India or any part thereof, and any Ordi¬ 
nance so made shall, for the space of not more than 
six months from its promulgation, hav^the like force 
of law as an Act passed by the Indian Legislature. 
That is the material part of the section, and the 
limitatioQ of Biz months has b6dn remoyed by tho 
St. 3 and 4 Geo. VI, c. 33. 

It is said that the Governor-General cannot pass 
a retrospective Ordinance. But as this Ordinance is 
to have the like force of law as an Act passed by the 
Indian Legislature, and it has not been disputed 
that the Indian Legislature can pass a retrospective 
Act, there seems to be no force in that contention. 

Nor is there any force in the contention that the 
Governor-General cannot amend an existing Act of 
the Indian Legislature. The same reasoning applies 
to that. The Indian Legislature can amend an Act, 
and, therefore, the Governor-General can under 
S. 72. This Court very recently upheld a retrospec¬ 
tive Ordinance made by the Governor-General in 
45 Bom. L. B. 823.*’* 

The second ground is that the Provincial 
ILegialature itself cannot legislate retrospec- 
Itively in the concurrent field, i.e., in respect 
of the subject-matters enumerated in List ni 
[in Sch. 7, Constitution Act, and it is suggested 
that the 1944 Act deals with the subject-matters 
enumerated under item 4 “Civil Procedure,” 
item 8 “Transfer of property,” item 10 “Con¬ 
tracts” and item 15 “Jurisdiction and powers 
of all Courts.” But even if this was so, the 
answer in this case is that the Governor- 
General has given his assent to the 1944 Act; 
and Mr. Hathi concedes that if there was any 
repugnancy, it is cured by such assent: see 
S. 107 (2). There is also authority for this in 
the judgment of Sulaiman J. in 3 F. L. J. 1 ® 
at page 6. Mr. Hathi, however, says that not¬ 
withstanding this there is a distinction in the 
case of a law which as here is to have retros¬ 
pective effect. In my opinion, there is no subs¬ 
tance in this point. The (Sovemor-General 
has given his assent to the 1944 Act, which is 
[retrospective on the face of it. It is the third 
ground which really forms Mr. Hathi’s main 
assault upon the validity of the 1944 Act. 
Clearly the proviso to S. 9 of that Act deals 
with matters which are within the jurisdiction 
of the High Court to determine, such as whe¬ 
ther the tenant has committed an act contrary 
to the provisions of S. 108, T. P. Act, 1882 , or * 
has been guilty of conduct which is a nuisance 

2. (’43) 30 A. I. B. 1943 Bom. 169 :1. L. B. (1948) 
Bom. 831 : 207 I. C. 147 : 45 Bom. L. B. 323 
(F, B.), Emperor v. Shreekant Pandarang. 

3. (*40) 27 A. I. B. 1940 F. C. 1 : 1940 F. 0. B. 1 • 
186 I. 0. 1 : (1940) 3 P. L. J. 1 (P. 0.), Banman- 
dan Prasad v. Goshwami Madhwauand Bamji. 


or an annoyance to any adjoining or neigh, 
bouring occupiers. The granting of a certificate 
with regard to these matters is placed in the 
hands of an executive oflScer, a Controller, 
with an appeal to another Executive Officer, 
namely the Collector. Further, by s. 14 it is 
expressly provided that : 

“No civil Court shall have jurisdiction to settle, 
decide or deal with any question which is by or 
Mder this part required to be settled, decided or 
dealt with by the Controller and Collector.” 

Mr. Hathi points to the proviso to s. 93, 
Constitution Act. relating to High Courts, and 
he then invites attention to S. 223 of that Act, 
which is as follows : 

"Subject to the provisions of this part of this Act, 
to the provisions of any Order in Council made 
under this or any other Act and to the provisions of 
any Act of the appropriate Legislature enacted by 
virtue of powers conferred on that Legislature by 
this Act, the juriscfiction of, and the law adminis¬ 
tered in, any existing High Court, and the respective 
powers of the Judges thereof in relation to the ad¬ 
ministration of justice in the Court, including any 
|wwer to make rules of Court and to regulate the 
sittings of the Court and of members thereof sitting 
alone or in division Courts, shaU be the same as 
immediately before the commencement of Part 3 of 
this Act.” 

Two things should be olserved: In the 
first place, there is nothing in the Proclama- 
tion itself by which the Governor has assumed 
to himself any power of the High Court or 
suspended, either in whole or in part, the 
operation of the Constitution Act so far as it 
relates to High Courts. In the second place, 
it is provided by sub-s. (4) of s. 93 that “any re¬ 
ference in this Act to Provincial Acts, Pro- 
vincial laws or Acts or laws of a Provincial 
Legislature shall be construed as including a 
reference to such a law,” i.e. a law made by 
a Governor. Under s. 93 such a law is to 
have the same force and effect as a law 
enacted by the Provincial Legislature. The 
question is: does the proviso refer to the 
ix>wer8 with which the Governor may invest 
himself under the Proclamation, or does it 
cut down or restrict what he may do if he 
invests himself as he has done with the same 
plenary powers as the Provincial Legislature? 

In my opinion, it must be the former. If it] 
were the latter, he could not change the law 
at all, since he would be suspending the opera- 
tion of the law a? administered in the High 
Court as it stood immediately before he 
assumed the powers under the Proclamation. 

Be it observed that S. 223 itself is made “sub¬ 
ject to the provisions of any Act of the ap. 
propriate Legislature, * and the Governor is 
the appropriate Legislature. The High (^urt 
is a Provincial authority within the meaning 
of S. 98; and in my judgment, the effect of 
the proviso is to prevent the Governor fromi 
assuming or suspending the powers and juris- 
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diction of the High Court by any Proclama. 
tion under s. 93, but does not extend to 
alteration of the laT\' by or under the assumed 
legislative powers which are within the com¬ 
petency of the Provincial Legislature, once 
the Governor has assumed those powers. In 
my opinion, this is clear when s. 93 is analysed. 
It provides that in the event therein men- 
tioned the Governor may, by Proclamation, 
assume to himself all or any of the powers 
vested in. or exercised by, any Provincial body 
or authority. As I have already said, the 
High Court is such an authority. Then there 
follows an incidental particularization of some 
of the things the Proclamation may contain, 
including provisions for suspending in whole 
or in part the operation of any provisions of 
the Act relating to any Provincial authority. 
Then follows the proviso. In my opinion, the 
assumption and the suspension mentioned in 
the proviso are referential to the assumption 
mentioned in S. 93 (l) (b) and the suspen¬ 
sion mentioned in the particularization of the 
subject-matters which the Proclamation may 
contain. In the result this attack on the vali¬ 
dity of the 1944 Act also fails. 

That brings us to the fourth ground, which 
is, whether the Provincial Legislature could 
have passed the 1944 Act. The only argument 
addressed to us on this point is founded on 
Cl. 44 of the Letters Patent which declares 
that all the provisions of the Letters Patent, 
and it is Cl. 12 which gives the High Court 
jurisdiction, are subject to the Legislative 
powers of the Governor-General as therein 
mentioned. There is nothing in this point, 
since by the conjoint efifect of S. 293, Constitu¬ 
tion Act, and S3. 2 and 7, Government of 
India (Adaptation of Indian Laws) Order of 
1937 the reference to the Governor-General 
in Ol. 44 of the Letters Patent refers to all 
other competent authorities. It must follow' 
that as a result this action must be dismissed. 

Kania J,— These proceedings were started 
by the plaintiff landlord in August 1941 under 
the Presidency Small Causes Courts Act to 
eject his tenant on whom the notice to quit 
was duly served on 29th April 1941. The re¬ 
levant provisions of the Government of India 
Act, the Proclamation issued by the Governor 
of Bombay under S. 93, and Bombay Act 7 
of 1944, enacted by the Governor, have been 
set out in the judgment of the learned Chief 
Justice. The only point urged before us is 
whether Bombay Act 7 of 1944 is ultra vires. If 
the contention fails, these proceedings must 
be dismissed. The argument that Bombay 
Act 7 of 1944 is ultra vires is baaed on four 
contentions. They are set out in the judgment 
of the learned Chief Justice. The first contention 
is that the Governor has no authority to make 


retrospective legislation and his powers are 
not co-extensive with those of the Provincial 
Legislature. For this counsel relied on the 
words of the proviso to S. 93, Government of 
India Act, which was contended to limit the 
Governor’s powers. It was argued that in (1944) 
P. c. R. 1* the Federal Court expressed the 
view that an Ordinance, issued by the Gover¬ 
nor-General in exercise of his powers under 
S. 72, Government of India Act, cannot be 
made retrospective. It was contended that the 
powers of the Governor acting under S. 93 had 
the same limitations, and therefore the Gover¬ 
nor had no power to make retrospective laws. 
This argument is unsound because the Federal 
Court did not decide that point in (1944) F.C.R. 
1 .* The Court only discussed the various as¬ 
pects of the powers of the Governor-General 
acting under S. 72 and at page 15 stated: 

“As the general question framed by the Calcutta 
High Court cannot be satisfactorily answered without 
further discussion of the above and other similar as¬ 
pects of the problem, we refrain from expressing any 
final opinion upon it, as no such decision is necessary 
for the disposal of these cases.” 

The argument advanced before the Federal 
Court was in respect of S3.2 and 3 of Ordinance 
14 of 1943. The Federal Court thus declined to 
express any definite opinion in respect of S. 2, 
while in respect of S. 3 it decided that the same 
was valid. On the other hand, our High Court in 
45 Bom. li. B. 323^ expressed the opinion that 
in construing emergency legislation it is not 


lecessary to express words or necessary intent 
0 make the same of retrospective effect, un- 
ike the normal rule of construction applicable 
0 Acts passed in normal times. A Full Bench 
if this Court in 46 Bom. L. R. 50^ held that 
he Governor-General’s powers to make re- 
rospective Ordinance was valid and relied on 
he previous decision of this Court in 45 Bom. 
/ R. 323^ (supra). In order to consider whe- 
her the Governor has such power or not the 
elevant question is what is the position of the 
■rovemor on the issue of a proclamation under 
i. 93. If his powers are the same as of the 
Provincial Legislature, he has the power to 
Dass laws having retrospective effect. This 
jannot be disputed because a Provincial 
[jegislature, within the orbit of its legislative 
jphere, has plenary powers, and aU Legis- 
atures having plenary powers are held to 
lave power to make laws with retrospective 
sffect within the scope of its authority. This 
joutention will, therefore, depend on the deci- 
lion of the third contention urged on behalf 

)f the landlord. -n 

The second contention is that the Provin¬ 
cial Leffislature cannot legislate retrospec- 


(’43) 30 A.I.B. 1943 F.C. 
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tively on matters falling in the concurrent 
list. It was not disputed that in respect of 
the exclusive list 2. found in sch, 7 , Constitu¬ 
tion Act, the Provincial Legislature had 
authority to pass a law having retrospective 
effect. The contention was that in respect of 
the concurrent list the Provincial Legislature 
had not unconditional and absolute plenary 
powers because the Federal Legislature had 
also authority to pass laws on the same 
matters. I apprehend that the two questions 
are mixed up in advancing this argument. 
The fii-st questibn is whether the Act passed 
by the appropriate authority in respect of a 
concurrent list is valid or not. The second 
question is whether, it being valid, there can' 
remain any objection to its validity on the 
ground that it has been given retrospective 
effect. The question of validity of the Act 
must depend on the true construction of s, lOO 
and S. 107 (2), Government of India Act. In 
A. I, R. 1941 P. c. 47^ the Federal Court had 
occasion to distinguish the spheres of the 
separate lists and the concurrent list found 

in Sch. 7, Constitution Act. It observed 
(p. 57) : 
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..... On a very strict interpretation of S. 100 
It would nwessarily follow that from aU matters in 
list 11 which are exclusively assigned to Provincial 
iiegislature, all portions which fall in list I or list III 
must be excluded. Similarly, from all matters falling 
in list III, all portions which fall in list I must be 
exclud^. The section would then mean that the 
Federal Legislature has full and exclusive power to 
legislate with respect to matters in list I, and has 
also power to legislate with respect to matters in list 
lU. A Provincial Legislature has exclusive power to 
legislate with respect to list U. ‘minus matters falling 
in list I or li^ III,* has concurrent power to legislate 
^th respect to matters in list UI. 'minus matters 
lalhng in list I.’ In its fullest scope S. 100 would 
then m^n that if it happens that there is any sob- 
jeot in hst II which also falls in list I or list III it 
must be taken as cut out from list II. On this strict 
interpretation there would be no question of any real 
overlapping at all. If a subject falls exclusively in 
list n and no other list, then the power of the Pro- 
vmcial Legislature is supreme. But if it does also fall 
within list I, then it must be deemed as if it is not 
included m list U at all. Similarly, if it also falls in 
list m, It must be deemed to have been excluded 
irom list II. The dominant position oi the Central 
L^islature with regard to matters in list I and list 
UI IS thus established. But the rigour of the literal 
in^^retation is relaxed by the use of the words 
with respwt to’ which as already pointed out only 
signify pith and substance,’ and do not forbid a 
mere incidental encroachment. But, even if such an 
awidental encroachment may be ordinarily permis¬ 
sible, the field may not be clear. There may be com- 
ptency and yet repugnancy also. The question is 
how to preyent a clash if the trespass is on a field 
already occupied by the Central Legislation.” 

Under S. 107 (2) it is clear that in respect of 

an item found in the con current list if an Act 

5. (*41) 28 A. I, R. 1941 F. C. 47 : 1940 F, C, R 
U8 :1. L. R. (1941) Ear. F. C. 25 : 192 I. C. 225 
(F.C.), Subrahmanyan v. Muttuswami. 


of the Central Legislature exists and the Pro- 
vincial Legislature passes an Act, the same 
has to receive the consent of the Governor- 
General. The effect of such consent is also 
povided for in the same section. The effect 
is that in the province the Provincial Act is 
supreme. It is further provided that this need 
not prevent the Central Legislature from fur¬ 
ther passing an Act, if it was so minded, but 
its authwjty to pass such Act is circumscribed 
by tbe^revious consent of the Governor- 
General being obtained to introduce any Bill 
for that purpose. Therefore, once it is found 
that the sanction of the Governor-General 
under S. 107 ( 2 ) in respect of a Provincial Act 
has been obtained, there can remain no question 
of repugnancy. In the province, the Provin¬ 
cial Act has the overriding force. Once that 
stage is reached, I do not see how the question 
of the Act being ultra vires, because it gives 
retrospective effect, remains. The Governor- 
General having given consent to the Pro. 
vincial Act, the Provincial Legislature is 
given power to pass that law and it is 
valid. If so, the same is within the powers 
of the Provincial Legislature. Every Pro¬ 
vincial Legislature, having plenary powers, 
is entitled to enact a law having retrospective 
effect, and I do not see any difference in the 
position of an Act passed in respect of an item 
mentioned in the concurrent list, which has 
obtained the consent of the Governor-General, 
and an Act passed in respect of a matter in 
the exclusive list, after both are held valid. 
This argument must therefore fail. 

The third contention was sub-divided under 
four heads. It was first contended that the 
power of the Governor to interfere with the 
jurisdiction of the High Court was expressly 
excluded by the proviso to S. 93 (i), Govern¬ 
ment of India Act of 1935. A similar provision, 
with regard to the Governor-General contain¬ 
ing a similar proviso, is found in S. 45, when 
the machinery of the Central Government 
breaks .down. The bearing of the two sec¬ 
tions on the scheme of the Constitution Act 
has therefore to be considered together. The 
argument is put thus ; By the proviso it is 
enacted that nothing in the sub-section shall 
authorise the Governor to suspend, either in 
whole or in part, the operation of any provi¬ 
sion of this (Constitution) Act that relates to 
High Court. It was argued that S. 223 , Con¬ 
stitution Act, maintained the jurisdiction of 
the High Court as it existed till then. By 
that section the proper authority was given 
power to interfere with that jurisdiction. There- 
fore, s. 223 was a provision of the Constitution 
Act relating to High Court, and the operation 
of that section covered the exercise of juris¬ 
diction of the existing High Courts. The 
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proviso to S. 9 and S. 14 of the Act, 7 of 1944, 
during the existence of that Act, prevented 
the High Court from exercising its jurisdic- 
tion in respect of S. 108, T. P. Act, and 
administering that law in the High Court 
and thus suspended the operation of S. 223, 
Constitution Act. The Bombay Act therefore 
clearly infringed the words of the proviso and 
was invalid. In order to appreciate the force 
of this argument, it is necessary tcr^rutinise 
the scheme of s. 93. The section provides for 
the assumption by the Governor of a province 
of the government, when a situation had 
arisen under which the government could not 
be carried on in accordance with the provi¬ 
sions of the Constitution Act. The first part 
of the sub-section provides that in such cir¬ 
cumstances and with that object the Governor 
may by a proclamation (a) declare that its 
function shall be exercised by him in his dis¬ 
cretion, and (b) assume to himself all or any 
of the powers vested in or exercisable by any 
provincial body or authority. Clause (b) only 
is relevant for the present discussion. The 
Governor, therefore, by a proclamation can 
assume to himself all the powers of any pro- 
vincial body or authority. Inasmuch as the 
High Court of a province exercises jurisdiction 
and has powers exercisable within the pro¬ 
vince, it is a provincial authority. If the 
section stopped there, it could be contended 
that when issuing the proclamation the Gov¬ 
ernor could state that he would assume the 
functions of the High Court. The first part of 
the proviso prevents that possibility. The 
second part of the sub-section proceeds to 
state that any such proclamation may contain 
incidental and consequential provisions, as 
may be necessary to the objects of the procla- 
mation, including provisions for suspending 
the operation of any provision of this Act 
relating to any provincial body or authority. 
{I have omitted the words which are not 
material for the present discussion.) There- 
fore, in the proclamation the Governor is 
given further power to make incidental and 
consequential provisions which are to attain 
the objects of the proclamation. Such provi¬ 
sions may include the suspension of the opera¬ 
tion of certain provisions of the Constitution 
Act which relate to a provincial body or 
authority. The second part of the proviso 
follows the exact words of the last part of the 
sub-section. The result, therefore, is that if 
the words in the second part of the proviso 
did not exist, although the Governor may not 
assume powers under ol. (b), in including 
incidental and consequential provisions in the 
proclamation he may suspend the operation 
of any section relating to High Court. The 
second part of the proviso prevents Him from 
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doing so. That appears to be the plain scheme 
of sub-s. (l) read with the proviso. 

The question to be determined is whether 
the Governor when acting under S. 93 has 
infringed the words of this proviso. He has 
not assumed any of the powers of the High 
Court. He has not suspended the operation 
of any provision relating to it. The answer, 
therefore, to the argument advanced on behalf 
of the landlord is clearly in the negative. The 
approach to s. 228, contained in the argument 
advanced on behalf of the plaintiffs, is erro¬ 
neous because in passing Act 7 of 1944 the 
Governor has not suspended the operation of 
any provision relating to the High Court, but 
in fact he is acting under S. 223. By the pro¬ 
clamation he has assumed all the legislative 
functions which are vested in the Provincial 
Legislature. The result is that after the pro¬ 
clamation he becomes the Provincial Legis- 
lature, and for the purpose of passing laws in 
respect of any items mentioned in list II or 
list in he is the proper legislative authority 
within the meaning of S. 223. The contention 
that the Bombay Act trespasses on or curtails 
the jurisdiction of the High Court is confusing 
the issue. The only question before the Court 
is whether the Governor in assuming the 
powers which he is entitled to under 8. 93 has 
suspended the operation of 8. 223. The answer 
clearly is in the negative, because, firstly, ho 
has not so stated in the proclamation, and, 
secondly, he has not suspended but is acting 
under 8 . 223. It may be argued that this con¬ 
struction renders the proviso quite ineffectual. 
In my opinion, that is not correct. Under 
s. 223 the alteration in the jurisdfbtion of and 
the law administered in any existing High 
Court, can be effected by a provision or any 
Order in Council made under the Constitution 
Act, or any Act of the appropriate Legislature. 
The last would include an Act of the Central 
Legislature. Item 15 in list III in Sch. 7 gives 
authority to the Central Legislature to pass 
laws in r^pect of jurisdiction and powers of 
all Courts, which would include a High Co^t. 
If the Governor, acting under S. 93, proclaim¬ 
ed that a portion of S. 223 was suspended, 
while he himself retained the power to act in 
the capacity of a Provincial Legislature to 
pass laws in respect of the matters included 
in lists n and in to the extent the field 
was not already occupied by any Central Act, 
he would deprive the authority entitled to 
issue an Order in Council and the Central 
Legislature from passing any Act which would 
affect the jurisdiction of or the law administered 
in the Provincial High Court. It is clear that 
the proviso is framed to prevent the Governor 
from creating that situation. In my opinion, 
tHig construction of S. 93 and S. 223 is perfectly 
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logical and according to the Bcheme of the 
Government of India Act. Therefore, the con. 
tention that the proviso prevents the Governor 
from enacting Bombay Act 7 of 1944 is un. 
sonnd. 

The second branch of the argument under 
this heading was that the powers are limited 
to the purposes mentioned in S. 93, and, in this 
connexion, counsel referred to ss.Sa and 89, 
Constitution Act. It was urged that in these 
sections the powers of the Governor are limi- 
ted to the purposes mentioned therein. This 
argument is unsound, because the powers 
imder each section are controlled by what is 
mentioned in the particular section. It is true 
that in the pAsent case the powers to be as¬ 
sumed by the Governor are for the purposes 
mentioned in s. 93. But it is irrelevant to con¬ 
sider whether the passing of Bombay Act 7 of 
W44 is for the purpose of S.93. The two ques. 
tions are quite independent. For the purpose 
of S. 93, the only question is whether the Gov¬ 
ernor has assumed the necessary powers re¬ 
quired to achieve the objects mentioned therein. 
It has nothing to do with the question whether 
the exercise of the legislative functions, which 
are vested in him on the assumption of powers 
under S.93, is for the purpose of S. 93. 

The third part of this argument was that 
the ‘law passed by the Governor’ is not an 
Act of the Legislature, and therefore, the words 
of S.22d are not complied with. It is described 
as the law. In this connexion counsel relied 
on the interpretation clause s. Sll (6) and 
S, 311 ( 2 ), which defined the Provincial Act and 
the Provincial Law. This contention over, 
looks the express words of s. 93 (4). The con- 
eluding words of that sub-section clearly show 
that wherever there is a reference to Provin- 
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Constitution Act. Under 8.7, Adaptation of 
Laws O^er, "proper authority" is the autho¬ 
rity entitled to legislate on the subject in 
question. Reading all these together, it is 
clear that the proper authority to legislate in 
respect of the matter in question is the Pro¬ 
vincial Legislature. As the powers of the 
Provincial Legislature, by virtue of the Pro. 
clamation issued under s.93, are now ves¬ 
ted in the Governor, the proper Legislative 
Authority is the Governor. This contention 
therefore must*also fail. I, therefore, agree that 
the proceedings adopted by the plaintiffs must 
fail and should be dismissed. 

Per Curiam. — Certificate, under s. 205 , 
Government of India Act, to issue. With re- 
gard to costs, this matter is admittedly within 
the Small Cause Court’s jurisdiction. It was 
transferred to the High Court on the applica¬ 
tion of Government as raising a question of 
public importance. It is true that the litigat¬ 
ing parties did not object; but the result has 
been that considerably more costs have been 
incurred, whilst Government have got a deci- 
sion upon this matter of public importance. In 
the exercise of our discretion we think that 
the fair and proper order to make in these 
circumstances with regard to defendant I’s 
costs is, first, to quantify them at Rs. 1000 (one 
thousand) including aU previous orders for 
costs, and then to direct that half that sum 
should be paid by the plaintiffs and half by 
defendant 2 . Defendant 2 will bear his own 
costs. 

B.K. Proceedings dismissed. 
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cial Act in the Constitution Act, the same is 
to include the (Governor’s law passed under 
8.98. Reference to 8.811 (6) is not useful be- 
cause the general interpretation clause need 
not necessarily repeat what had already been 
provided by the Legislature in s, 98 (4). This 
argument therefore has no substance. 

The last argument advanced under this 
beading was the same as the fourth contention 
advanced in a different form. The contention 
was that ol. ( 44 ), Letters Patent, can be al- 
tered only by the Central Government and 
not by the Provincial Legislature, and there¬ 
fore much less by the Governor acting under 
8. 98. This contention overlooks the provision 
made in the Government of India (Adapta¬ 
tion of Indian Laws) Order, 1937. Section 298, 
Constitution Act, is wide enough to cover the 
Letters Patent, as a law, according to the 
last sub-clause of that section. Under s. 2 ( 2 ), 
Adaptation of Laws Order, 1937, ‘Indian law’ 
includes every law which is covered by 8. 298, 
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Negotiable Instruments Act (1881), S. 98 (g)_ 

“Promise to pay” may be express or implied 
—Unequivoc^ acknowledgment of debt amounts 
to implied promise to pay and is sufficient under 
S. 98 (g). 

The promise to pay contemplated by S. 98 (g) may 
be either express or implied. If a person unequivoc¬ 
ally acknowledges that a debt is due from him he 
should be taken impliedly to promise to pay it. He 
may couple his acknowledgment with some expression 
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Lokur J. —After remand the lower Court 
has taken further evidence and recorded find¬ 
ings to the effect that the requirements of 
els. (c) and (g) of S. 93, Negotiable Instru¬ 
ments Act, ISSl, have been proved and that 
therefore no notice of dishonour was neces- 
sary. On these findings, the plaintiff is entitled 
to a decree against defendant 2 also. But it is 
contended in this Court on his behalf that the 
lower Court has erred in holding the require¬ 
ments of those two clauses proved. Clause (g) 
of S. 98 provides that no notice of dishonour 
is necessary when the party entitled to notice, 
knowing the facts, promises unconditionally 
to pay the amount due on the instrument. It 
is urged for defendant 2 that the endorsement 
made by him at the foot of the promissory 
note, Ex. 38, on 3rd August 1939, does not 
amount to an unconditional promise to pay. 
To determine this it is necessary to briefly 
recapitulate the circumstances which led to 
the making of the endorsement. Defendant 1 
w’as carrying on a motor business under the 
name of Shri Laxmi Auto and Electric Co. 
and the business was managed by her husband. 
The plaintiff’ bank was advancing money to 
her on a cash credit for which defendant 2 had 
stood surety to the extent of Bs. 15,000. On 
12th August 1936, the accounts were settled, a 
part of the money was paid and for the re¬ 
maining B3. 7000 defendant 1 passed a pro- 
missory note to defendant 2, and defendant 2 
endorsed it in favour of the plaintiff bank and 
handed it over to the bank. Subsequently, de¬ 
fendant 1 assigned her right, title and interest 
in the motor business to a new company called 
Shri Luxmi Auto and Electric Co. Ltd., which 
took over her liability to the plaintiff' bank, 
and paid Hs. 500 on 19th February 1938. 
Thereafter the plaintiff bank gave a notice to 
both the defendants demanding payment of 
the remaining amount due under the promis¬ 
sory note on 25th March 1938, and the new 
company paid Rs. 400 on 26th May 1988, and 
Ks. 565-2-9 on 19th October 1938. The balance 
due imder the promissory note had still re¬ 
mained unpaid and the promissory note would 
have become time barred on 12th August 1939. 
Hence, the plaintiff gave another notice to 
both the defendants on 29th May 1939, de¬ 
manding the dues under the promissory note. 
It was then that defendant 2 made the follow¬ 
ing endorsement below the promissory note 
on 3rd August 1939: 

“Rs. 565-2-9 were paid on 19th October 1938, to¬ 
wards the satisfaction of the interest of the said 
promissory note. For that, endorsement is made 
today.” 

It is admitted by defendant 2 in his deposi¬ 
tion that his object in making this endorse¬ 
ment was to keep the promissory note alive 


and it was obviously made because of the 
notice given to him by the plaintiff on 29th 
May 1939. The endorsement was made only 
nine days before the promissory note was to 
get time-barred. The question now is whether 
an unconditional promise to-pay can be spelt 
out of this endorsement. Had this endorsement 
not been made by defendant 2, it is obvious 
that the plaintiff would have been driven to 
file a suit to recover the dues under the pro¬ 
missory note, and in order to avoid that con¬ 
tingency defendant 2 thought it necessary to 
make the endorsement and keep his liability 
under the promissory note alive. The "pro- 
misa to pay” contemplated by cl. (g) of S. 93 
need not be express. The expression used in 
that clause is “unconditional promise to pay.” 
The expression “promise to pay” is also to be 
found in S. 76 (c) of the Act, and in 17 Lah. 
237^ it was held that the word “promise” in 
that section might be either an express or an 
implied promise and that a letter written by 
the defendant “confirming” the loan made to 
him on a promissory note, payable on demand, 
amounted to “a promise to pay” within the 
meaning of cl. (c) of the section, and rendered 
presentation of the promissory note for pay¬ 
ment unnecessary. In coming to that conclu¬ 
sion, reliance was placed on two other cases of 
the same High Court where it was held that 
an unconditional acknowledgment implied a 
promise to pay and that a suit could be based 
upon such an acknowledgment. Young C. J. 
observed (p. 290) : 

“The word ‘promise’ has a well-known legal 
signification. It is elementary that a promise may 
either be express or implied. The use of the word 
‘promise’ without any qualification obTiously must 
import the ordinary meaning of the word prom^e^ 
in law. It is clear, therefore, that the word promise 
may be either an express or an implied promise.’’ 
The principle laid down in this case was fol¬ 
lowed by the same High Court in A.I.R. 1939 
Lah. 225,^ where it was observed (p. 230): 

“A promise need not be expressed so long as it is 
clearly deducible from the language employed by the 
parties or their conduct.” 

In the present case it is obvious that defen¬ 
dant 2 had undertaken the liability to pay off 
the debt incurred by defendant 1. He had 
originally stood surety for her, and when ac¬ 
counts were settled, he took a promissory note 
for the amount due from her and endorsed it 
in favour of the plaintiff, thereby undertaking 
the responsibility to pay the amount. Subse¬ 
quently. when the promissory note was about 
to be time-barred, he impHedly renewed ms 
undertaking by making an endorsement for 
the purpose of keeping it alive. It is argued 
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on behalf of defendant 2 that a mere acknow¬ 
ledgment, although it may be intended to keep 
the debt in time, cannot be construed as a 
fresh promise to pay and the plaintiff cannot 
get the benefit of cl, (g) of S. 98 unless the 
endorser has made a fresh promise to pay and 
not merely acknowledged the existing liability, 
but as held in 45 Bom. L. R. 957^ if a person 
unequivocally acknowledges that a debt is 
due from him, he should be taken impliedly 
to promise to pay it. He may couple his 
acknowledgment with some expression which 
shows that he was not promising to pay; but 
if there is no such qualification, the acknow¬ 
ledgment of the debt involves an implied 
promise to pay. As cl. (g) does not require an 
expre^ promise to pay, the acknowledgment 
contained in the endorsement made by defen. 
dant 2 below the promissory note is, by im. 
plication, a clear promise to pay. As no 
condition was attached to such an implied 
promise, it must be deemed to be an uncondi¬ 
tional promise as rajuired by that clause. 

(The rest of the judgment is not material to 
this report.) 

Order accor dingly. 
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Jvpr outstandings were not taken 

tion of 19 months. In the accounting year the^ old 

® P”^ht of Rs. 56,260 while the 
profit made by the new firm was Rs. 10,503. The 
profits of Rs. 56.260 were divided between the two 
surviving partners and the widow of the deceased 
partner in the old firm in proportion to their shares. 

newtirm.the income-tax authorities 
recorded a finding that the business of the old firm 
was confinued by the new firm and that there was 

a. 26 (1) of the Act. Ihe new firm was accordingly 
assessed to mcorne-tax on both the above sums. It 

amouIiT' GTcess profits tax on the same 

^^-260 had rightly been 
held by the tribunal to form part of the profits of the 
assessee farm for the purposes of the income-tax as- 
sessment. These profits in the bands of the assessee 
firm were however not liable to excess profits tax 
under the Excess Profits Tax Act* fP 362 C 2* 
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Commissioner of Income-tax, Bombay. 

Income-tax Reference No. 21 of 1944, Decided on 
16th November 1944. 

Income-tax Act (1922), S. 26 (1) and Excess 
Profits Tax Act (1940), S. 2 (5)—Old firm of three 

partners—On death of one firm reconstituted_ 

Old business continued — In account year old 
firm made profit of Rs. 56.260 and distributed 
amongst surviving partners and widow of de¬ 
ceased—New firm made profit of Rs. 10,000 odd 
— Nevv firm held rightly assessed to income-tax 
on total profit but held not liable to excess profits 

A firm, consisting of three partners, H, O and K 
earned on business in piecegoods from 20th October 
1932. On 30th October 1939 G died. The account 
year of the partnership was the Samvat year. As 
this death occurred about 12 days before the close of 
the Samvat year, nothing was done for those days. 
As from 12th November 1939, that is the beginning 
of the new Samvat yearl996, a new partnership was 
formed. Three sons of H were included as partners, 
and the shares of the five partners were reshuffled. 

G or his estate represented by his legal representa¬ 
tive was not given any share in this business. A 
partnership deed, recording the terms of the partner, 
ship and dated Ist December 1939, was duly execut- 
ed, the business conducted by the reconstituted firm 
was in piecegoods, that the old trade name with its 
goodwill was used, and the management of the busi 
n^ before and after the change remained identical 
ihe busmesB premises continued to be the same. 
Ihe reconstitnted firm was registered nnder S. 26A, 


Kania J. — This is a reference made by 
the Income-tax Appellate Tribunal under 
S.66 (1), Income-tax Act, i922. The relevant 
facts are briefly these : The firm of Messrs. 
Uhella Dayal, consisting of three partners, 
carried on business in and prior to Samvat 
year 1995. A partnership deed, defining the 
shares of the individual partners, dated 20 th 
OctoUr 1932, is in the record. That shows 
that Haridas Ghella Dayal had a share of six 
annas three pies in a rupee, Gokuldas Jivraj 
had a share of six annas three pies in a ruMe, 
and Kkrsondas Premji, as the manager of an 
undivided Hindu family, was entitled to a 
share of three annas six pies in a rupee. The 
partnership deed further recites that a shop 
rented in the name of Haridas GheUa Dayal 
from Ashad Samvat year i960 (over 40 years 
ap) at the Ghadial Gaily in the Mulji Jetha 
Market was used by the partnership for its 
business in piecegoods, and the rent of the 
shop was to be paid by the partnership. On 
30th October 1939. (aso vad 2 , 1995) Gokuldas 
died. The account year of the partnership was 
the Samvat year. As •this death occurred 
about 12 days before the close of the Samvat 
year, nothing appears to have been done for 
thop days. As from I 2 th November 1939, that 
13 the beginning of the new Samvat year 1996 
a new partnership was formed. Three sons of 
Haridas were included as partnei-s, and the 
shares of toe five partners were reshuffled. 
Gokuldas Jivraj or bis estate represented by 
his legal representative was not given any 
share in this business. A partnei-ship deed, 
rep^ing the terms of the partnership and 
dated Ist Dewmber 1989. was duly executed. 
Md IS part of the record. According to that 
Haridas got a share of five annas ; his three 
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sons—Dwarkadas, Baboobhai and Ajitsmh •— 
got a share of two annas each, while Karson- 
das Premji’s share was raised from three annas 
sis pies to five annas. From the statement of 
case, it appears that at the end of samvat 
year 1995, there were several outstanding con¬ 
tracts of the old firm and there was also the 
stock-in-trade. There existed also the outstand¬ 
ings of the old firm. Before the Income-tax 
Officer it was pointed out on behalf of the 
department that the business conducted by the 
reconstituted firm was in piecegoods, that the 
old trade name with its goodwill was used, 
and the management of the business before 
and after the change remained identical. The 
business premises continued to be the same, 
and the assets and liabilities of the old part¬ 
nership were after a period of 19 months taken 
over by the reconstituted firm. The reconsti- 
tuted firm was registered under S.26A, In- 
come-tax Act, 1922. 

When the Tribunal gave its judgment, it 
appears to have been considerably influenced 
by three wrong assumptions which find place 
in its judgment, but which it corrected in the 
statement of case. First, the members were 
under the impression, when giving their judg¬ 
ment, that ^e three sons of the deceased 
partner were admitted into the new partner, 
ship. This is a vital point which must affect 
the deciding authority. It was later on ascer¬ 
tained by the Tribunal, when stating the case 
that this was an error and neither the widow 
nor the representative of the deceased partner 
was given any share in and from samvat year 
1996, but the three sons of one of the surviving 
partners were given two annas share each. 
The second material point on which they had 
misguided themselves when writing the judg¬ 
ment was that the whole of the outstandings 
and the stock-in-trade were taken over by the 
new firm on the day on which the new part¬ 
nership started. This again is a very vited fact 
in deciding whether the business was conti¬ 
nued, that is, whether it was the business of 
the new firm. When the case was stated for 
the opinion of the Court, it was found that the 
stock-in-trade and outstandings were not taken 
over, as erroneously assumed by the Tribunal. 
Comparatively only a small portion of the 
outstandings and stock were taken over and 
that too after the expiration of 19 months. 
The third error was only technical in describ¬ 
ing the widow of the deceased partner as exe¬ 
cutrix, Although in the statement of case the 
members of the Tribunal have stated that these 
were immaterial inaccuracies, I do not think 
that is correct. We are not. however, directly 
concerned with these inaccuracies. When the 
matter proceeded before the Tribunal, on the 
material put before them, (althou^ on the two 


material points they had misdirected them¬ 
selves, as I pointed out above), they found 
that there was no more than a change of con¬ 
stitution of the firm. They rejected the con¬ 
tention that an altogether new firm had come 
into existence. 

The question for consideration in respect of 
the income of the £bssessee-firm, which is the 
firm doing business in samvat year 1996, has 
to be considered under two Acts: (l) the 
Income-tax Act and (2) the Excess Profits 
Tax Act. Section 26 , Income-tax Act, runs 
as follows: 

“Where, at the time of making an assessment 
under S. 23, it is found that a change has occurred 
in the constitution of a firm .... the assessment 
shall be made on the firm as constituted at the time 
of making the assessment.** 

The first proviso to this section runs in these 
terms: 

“Provided that the income, profits and gains of 
the previous year shaH, for the purpose of inclusion 
in the total incomes of the partners, be apportioned 
between the partners who in such previous year 
were entitled to receive the^ame.” 

The scheme, therefore, clearly is that while 
the assessment is being made on the firm as 
a whole, the individual partners will be held 
liable in respect of their share of the profits 
only to the extent they were individually 
entitled to receive the same. The question 
before the Tribunal in respect to the assess¬ 
ment under the Income-tax Act was, there¬ 
fore, governed by s. 26. In that connexion 
the Tribunal, after sifting the material before 

them, came to this conclusion: 

*‘We agree with the Income-tax Officer that the 
firm styled as Messrs. Ghella Dayal continued the 
business after the death of the partner Gokuldas 
Jivraj and the profits accrued on the old under- 
takiugs of the firm are the profits of the firm and 
have to be taxed in the bands of the firm subj^t to 
the provisions of S. 26 (1).'* 

A perusal of that judgment clearly shows 
that the Tribunal has failed to keep apart 
the constitution of the old firm, and of the 
new firm, and the word “firm" has been 
not accurately used when referring to the 
assessee.firm as contrasted with the firm 
which was doing business in Samvat year 
1995. For the purpose of S. 26, Incom^tax Act, 
this finding is conclusive and binding on us. 
The only thing which this Court can do is to 
ascerUin whether the assessment on the above 
finding is properly done under the Income- 

tax Act, The question submitted to the Court is: 

“Whether in the circuipstances of the case the 
sum of Bs. 66,260 has rightly been held by 
Tribunal to form part of the profits of the assess^ 
for the purposes of the income-tax assessment ana 
the excess profits tax assessment ?** 

The first part of this question deals with the 
income-tax assessment, and the sum of Bup^ 
56 p 260 is held by the Tribunal to be the profits 
of the assessee within the meaning of S. 26, 
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Income-tax Act. In view of the finding, the 
question answers itself. The contention of the 
assessee that the .assessment under the In- 
^me-tax Act was wrongly made cannot, 
therefore, be accepted. I have already point- 
^ out that the main part of s. 26, Income- 
tax Act, deals with the assessment of the firm 
and the liability of the individual partners’ 
as mentioned in the proviso, is in respect of 

^titled^^^ ^ individually 

The second part of the question deals with 
^e asse^ment of this sum to tax under the 
Excess Profits Tax Act. On behalf of the 
assess^ it was contended that these are not 
profits of the business of the assessee. 
Ihey were profits received or recovered by 
toe assessee-firm for and on behalf of the old 
nrm, and m distributing the profits, for the 
pur^ses of the Income-tax Act under s. 26 
toe Department itself has divided this sum of 
Hs. 56,260 and the sum of Rs. 10,603, which 
was assessed to be toe profits of the business 
of the assessee-firm itself in Samvat year 
1996 ^arately. The first sum they have 
di^d^ between the two surviving partners 
and the widow of the deceased partner. The 
iMt sum of RS. 10,503 they have divided be¬ 
tween toe two surviving partners and the 
three new partners according to the newly 
arranged shares. In this connexion, the as- 
eessee strongly relies on the unequivocal find- 

m statement of case recorded 

by the Tribunal. In para. 6 they have stated 
as follows: 

Tribunal recorded 

o. 38, dated 4th November 1943 .... 

The profits on the old undertakings were 
the two original partners and the 
^^w of the deceased partner in her capacity as the 
executrix of her deceased husband.” ^ 

In the later part of the paragraph they have 
(greeted the word “executrix*' as meaning 
Mministratrix. In para. 6 of the statement 
of case they next considered the arguments 
of the ass^e in respect of the assessment 
under the Excess Profits Tax Act. The argu¬ 
ment was in these terms : 

that the profits in dis- 
56,260) did not come in for computation 
M the a^eee-firm was not the owner thereof.” 

rejected it by stating : 

order mentioned in the Tribunal’s 

nS income-tax assessment, the Tribu-' 

5 ttefl intention and found that the pro- 

The profits disclosed in toe “a" account were 
toe sum of Rs. 56,260. On behalf of the Com- 
^Mioner, it has been urged that this is a 
finding of fact by the Tribunal, and this Court 
should not go behind it. It is contended that 
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as tois ^m of RS. 56.260 is found to be the 
profits of the assessee's business, the provisions 
of toe Excess Profits Tax Act apply, and 
toe assessee-firm (as reconstituted in samvat 

year 1996) is liable to pay the excess profits 
tax on the whole profit. Counsel relied on 
the scheme of the Excess Profits Tax Act for 
this pur^se. In s. 2 ( 5 ) the word “business" 
IS defined, and the last proviso says that 

al businesses to which this Act applies carried on 

by he same person shall be treated as one bus'n^ 
for the purposes of this Act.” uusmebs 

Section 4 deals with "Charge of tax,” and 
S. 6 defines how the standard profits have to 
be computed. The argument of toe assessee 
13 based on s. 8 . Sub-section (i) says : 

any change in the persona 
carrying on a business, the business shall, subject to 

section, be deemed for all the 

an^Tnnw Act. . . to have been discontinued, 
and a new business to have been commenced.” 

It appears that some reliance was placed on sub- 
3 . (3) of s. 8 also before the Tribunal. Having 
regard to toe view we take of the matter 
It 13 not nec^ry to discuss those provisions 

k question before the Court is: 

whether the profits of Rs. 66,260 are the pro¬ 
fits of the business of the assessee-firm for the 
accounting year, i. e., Samvat 1996 ? For this 
purjwM the change, which occurred in the 
constitution of the firm in Samvat year 1995 
13 not material. The one and the only rele- 
vant question is whether this sum is the pro- 
fat of this new buBiness. that is toe business 
• constituted firm? The question 

w. What are toe profits of toe business’" 
Having regard to what is stated in s, 2 ( 5 ) 
last proviso, it is clear that in order that dif¬ 
ferent businesses may be considered as one 
business, they should all be carried on by the 
same person. That, again, must be as the 
owner. To put it in other words, the same 
per^n must be the owner of the resultant 
profit or loss of the business. As an illustra¬ 
tion one may consider the case of a firm 
doing business as merchants in cotton for its 
own benefit. Its business may result in a 

?i j which the partners are enti- 

tiM. if that firm was employed by an up- 
whntry constituent to do business on his be¬ 
half, as the merchants in Bombay will not 
enter into transactions in the name of the up- 
countiy constituent, the transactions will be 

m Bombay with the other party in Bombay. 
Therefore, according to the books of the local 
dealer the business wUl appear from the con- 

business of that dealer 
with the other party. The profit or loss would 

also appear as resulting from those contracts 
m the name of the local dealer. It is. how. 
eyer, clear, and it was not disputed at any 


# 
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stage of the case, that the local dealer will be 
entitled to contend that the book profits were 
not the profits of his firm, but in that busi¬ 
ness the local dealer was only a commission 
agent of the upcountry constituent, and the 
local dealer will not be liable to pay the ex- 
cess profits tax on the profits so appearing in 
his books. In the present case, having regard 
to the finding of the Tribunal that the profits 
of the old undertakings (which undisputably 
amount to Es. 56,260) were divided between 
the original partners and the widow of the 
deceased partner, it is clear that those profits 
were not the profits of the assessee firm. The 
later statement of the Tribunal in rejecting 
the argument urged on behalf of the assessee 
firm in respect of its non-liability to pay ex¬ 
cess profits tax, is only a portion of the sen¬ 
tence which they had recorded in their judg¬ 
ment. On looking at the judgment, (of which 
I have quoted the relevant portion above), it 
is clear that its conclusion that the profits 
disclosed in the "a” account were the profits 
of the assessee-firm, was for computation 
under S. 26. If that finding meant that the 
profits belonged to the partners of the asses- 
see-firm, it is directly contrary to the express 
finding recorded by the Tribunal in the state¬ 
ment of case. It is, therefore, clear that what 
is stated by the Tribunal in para. 6 is not its 
finding of fact. The finding of fact is record¬ 
ed by the Tribunal in sub-para. (5) of para. 5 

of the statement of case. 

In my opinion, the position of the assessee. 

firm in respect of the undertaking of the old 
firm, on the footing that the resultant profit 
did not belong to the partners of the assessee- 
firm, is absolutely similar to the position of 
the local dealer doing business under the ins¬ 
tructions of an upcountry constituent. In 
both cases the firm, when attempted to be as¬ 
sessed, is entitled to point out that the profits 
are not the profits of its business, but they 
are the profits of the business of another 
' party. If on inquiry it is found that the con- 
tention is correct, they are not the profits of 
the firm under the Act. Having regard to the 
conclusion of the Tribunal in this case that 
those profits of the old undertakings were 
divided between the two surviving partners 
and the administratrix of the deceased partner 
of the old firm in the proportion of their 
shares under the old deed, they are not the 
profits of the asse^e-firm. Under those cir¬ 
cumstances, the profits in the hands of the 
assessee-firm are not liable to excess profits 
tax under the Excess Profits Tax Act. ^e 
answer to the second part of the question, 
therefore, is in the negative. Having regard 
to the fact that the assessee has failed in res¬ 
pect of the first part of his contention and 


succeeded in respect of the second part, we 
make no order for the costs of this reference. 

Beference answered. 


E.K. 
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Macklin and Lokub JJ. 

Sitaram Sadashiv Faradhar and others 

— Appellants 

V. 

Vithal Padhye and others — Bespondents. 
Second Appeal No. 217 of 1942, Decided on 29th 
June 1944, from decision of Dist. Judge, Batnagin, 
in Appeal No. 191 of 1939. ^ 

(a) Cosharers—Sharkati inami khoti village — 
Suit by individual cosbarer in inam to recover 
his share of jama against khots of village and 
not registered inamdar — Maintainability of. 

"Where the name of a cosharer of a sharkati inami 
khoti village is not registered as a sharer and he is 
not recognised as a managing inamdar, he cannot 
bring a suit in a civil Court to recover his own share 
direct from the khot of the village. He must sue the 
managing inamdar for an account and recover bis 
share in the land revenue which may have been re¬ 
covered or which may have been negligently omitted 
to be recovered by the managing inamdar. ine 
managing inamdar is liable to account to his co¬ 
sharers not only for the land revenue recovered by 
him through the village officers, but also by way of 
damages for whatever he has failed to recover owing 
to negligence or laches or through his own defamt. 
Therefore, a suit by the cosharer to recover the 
enoe between the mamul rates of the jama and the 
survey rates already paid to him must be brought 
avainst the registered inamdar and not against the 
|„t 3 of the .§lago= (■40, 27 A. LB. 1940 Bo.^12. 

But where according to the custom prevailmg m 
the village the registered cosharer was not the manag. 
ing inamdar and on several occasions cosharer in^- 
dars filed suits against the khots and recovered their 
shares in the mamul rates without any obj^tion by 
the khots to the maintainability of the suits, a suit 
by the cosharer inamdars to recover sharw of 
the jama according to the mamul rates or the difier- 
ence between the mamul rates and the survey rates 
already paid to them would be mamtamable direct 
against the khots. But in such a suit all the cosbarer- 
inamdars must join on the principle that where there 
are several cosharers and none of them is a roic^nis- 
ed managing^cosharer all the cosharers should bring 
a suit to recover the whole of the amount due to 
them. But where individual oosharers instituted suite 
on several occasions against the khots and 
their individual shares there must be taken to have 
been a tacit consent on the part of the tbMs to allow 
individual coshaters in the 

them their respective shares m the jama. 1°^ 
circumstances a suit by a cosharer m the mam to 

recover his individual abate of c"l ^331 

maintainable against the bbots direct .35 Cal. 331 

iP.C.), Apprwed. (P 366C1.2J 

(b) Words and phrases — "Sharkati' an 

"Sharkati village." , 

The word "sharkati" means a partnership and a 

viUage is caUed sharkati when 
a peS>ntage of the land 

tc) Bombay Land Revenue Code (5 of 1879) 
Ss. 216 and 217 — Sharkati mam village—Intro 

duction of survey settlement—Consent of 

dar if necessary - Inamdar U entIUed to recover 
jama from khot according to mamul rates an 
not survey rates. 
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Iq (i sharakati inam Tillage where Qovemment 
has alienated only a half of the village to the inam- 
dar and the village is not divided between them by 
metes and bounds, the consent of Government will 
be enough for the introduction of survey settlement 
in that village and on the introduction of the survey 
settlement the inamdar will be entitled to recover 
the jama from the khot at the survey rates and not 
at the mamul rates: 18 Bom. 626 and {’21) 8 A.I.R. 
1931 Bom. 87 (F.B.), Ref. [P 367 C 1,2] 

(d) Bombay Land Revenue Code (5 of 1879), 

Ss. 216, 217 and 3 (11)—Khot—Position of He 

is holder of land within S. 3 (11)—He is liable to 
pay jama only at survey rates and not at mamul 
rates to Government or inamdar. 

The khot settles with Government for “assessment 
of the village as a whole.” He is the hereditary 
farmer of the whole village and be may let out for 
cultivation or himself cultivate, without making any 
additional payment to Government on that account, 
any w^te, or uncultivated land of the village, and 
such right must consequently be viewed as the re¬ 
cognised mode of his remuneration for the service 
rendered. By the grant of the soil of a khoti village 
in inam, the inamdars merely step into'the shoes of 
Government, and though thereby they acquire all 
the rights possessed by Government, they cannot 
deprive the khots of the right acquired by them in 
virtue of the khotship to cultivate the waste and 
alluvial lands and to deal with the privileged occu¬ 
pants, subject only to their liability to pay the jama 
to the inamdar. Thus though the khot may not be 
in actual possession of his holding, he is a “bolder 
of land” as defined in S. 3 (11) and therefore under 
S.217, he gets all the advantages and disadvantages 
resulting from the survey settlement validly intro¬ 
duced in his village under S. 216. Thus under S. 33, 
Ehoti Settlement Act, he will be thereafter entitled 
to recover from his dharekaris only the survey assess¬ 
ment as fixed at the survey settlement; and similarly, 
under S. 24 of the Act, he will be liable to pay jama 
to Government or the inamdar only at the survey 
rates, and not at mamul rates: 31 Bom. 466; 8 Bom. 
626 and 3 Bom. H. C. B. (A. C.) 132, Approved. 

[P 367 C 2; P 368 C 1] 

T. N. Valavalkar — for Appellants. 

O. R. Madbhavi and P. O. Kher — 

for Bespondent 6. 

Lokar J. — The two suits out of which 
these appeals arise and two other companion 
suits were filed by four out of five sharers in 
the sharakati khoti village Choravne in Eat- 
nagiri District, to recover the difference in the 
survey rates and the mamul rates for the 
years 1931-32 to 1936-37 from the khots of the 
village. A village is called sharakati when 
Government receives a percentage of the land 
revenue and in this village Government and 
the inamdars have each an eight annas share. 
In 1888 Government introduced survey settle, 
ment in the village without the consent of the 
inamdars. Some of the plaintiffs are the descen¬ 
dants of the original inamdar and the others are 
alienees. The plaintiffs in these two appeals hold 
one anna share and three annas share and the 
plaintiffs in the two suits in respect of which 
there have been no appeals hold five annas 
share and two annas share respectively. The 
remaining five annas share is held by Vinayak 
Govind Dixit Athalye whose name is entered 
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in the alienation register as the registered 
holder of the inam village. Out of the nine 
defendants, defendant 9 owns a sharb of four 
a^as and 20 resas in the entire khotki of the 
village and the other defendants are the mort¬ 
gagees of the khotki with possession. The 
plaintiffs in each of the four suits claim that 
they are entitled to recover from the khots 
mamul rates. During the years in suit 1931-32 
to 1936-87 the village was under attachment 
by Government and the village officers reco- 
vered land revenue (jama) from the khots ac¬ 
cording to the survey rates settled at the 
the survey of 1885. Half the amount thus 
recovered was paid to the registered inamdar 
Vinayak Govind and he distributed it among 
his cosharers according to their shares. The 
plaintiffs, however, claim that they are enti- 
tied to the mamul rates which are more than 
the survey rates. The registered holder has 
apparently not joined them in this claim. The 
plaintiffs, therefore, brought this suit to re. 
cover from the khots the difference between 
the mamul rates and the survey rates already 
paid to them through the registered holder. 
Both the Courts below have dismissed all the 
four suits on two grounds, viz., that the suits 
as framed are not maintainable as the plain, 
tiffs should have sued the registered inamdar 
who was responsible to make recoveries on 
their behalf and distribute the amount among 
them and that the survey having been validly 
introduced in the village the plaintiffs are not 
entitled to recover anything more than the 
survey rates which superseded the mamul 
rates. 


In 41 Bom. L. R. 1174^ it is laid down that 
where the name of a cosharer of an inam 
village is not registered as a sharer, in village 
form No. 8 and he is not recognised as a 
managing inamdar, he cannot bring a suit in 
a civil Court to recover his own share direct 
from a khatedar of the village. He must sue 
the managing inamdar for an account and 
recover his share in the land revenue which 
may have been recovered or which may have 
been negligently omitted to be recovered by 
the managing inamdar. The managing inam¬ 
dar is liable to account to his cosharers not 
only for the land revenue recovered by him 
through the village officers, but also by way 
of damages for whatever he has failed to 
recover owing to negligence or laches or 
through his own default. The correctness of 
that ruling is not disputed, but it is urged that 
there is no managing inamdar for this village 
and in village form No. 3 as given in Ander. 
son’s Mannal of Revenue Accounts there is 


1. (’40) 27 A.I.B. 1940 Bom. 12 : 105 I. C. 608 : 41 
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no column for the entry of the name of the 
registered inamdar. But as pointed out in 
para. 17 K(i) at p. 142 of Joglekar’s Alienation 
Manual, in every inam village the nearest heir 
or his assignee according to the tenure in each 
case is entered in Government account as the 
inamdar -who has the sole right to manage 
the village, i.e. to recover revenue etc. And in 
this particular case Ex. 59 shews that the 
name of Vinayak Govind Dixit Athalye was 
entered in col. 4 of the alienation register as 
the registered holder of the inam. Both the 
Courts below, therefore, held that he was the 
managing inamdar and as such was respon. 
sible to recover the inam dues and distribute 
them among his cosharers. As he was the sole 
registered holder, Government recovered the 
survey rates during the period of attachment 
of the village, kept half the dues and made 
over the remaining half to him. It is admitted 
that be distributed that amount among his 
cosharers, but did not take any steps to re¬ 
cover the difference between the mamul rates 
and the survey rates. If he was negligent in 
doing so, the proper remedy for the cosharers 
was to sue him as held in the case cited above. 
But according to the custom prevailing in 
this village the registered holder was not the 
managing inamdar; on the other hand on 
several occasions since before 1888 individual 
cosharers filed suits against the khots and re. 
covered their individual shares in the mamul 
[rates (Exs. 50 to 56 and 58). 

The learned District Judge has observed 
that in those suits no objection was taken by 
the khots to the maintainability of the suit on 
the ground that they were not liable to be 
sued and that the suits should have been filed 
against the managing inamdar. But the fact 
remains that there was a tacit consent on the 
part of the khots to allow individual cosharers 
in the inam to recover from them their res¬ 
pective shares in the mamul judi. Ordinarily, 
where there are several cosharers and none 
of them is a recognised managing cosharer, 
all the cosharers should bring a suit to reco- 
ver the whole of the amount due to them. 
This principle was considered in 36 Cal. 831.^ 
Although that was a case under the Bengal 
Tenancy Act, their Lordships observed that 
it was a general rule—a rule not derived from 
the Bengal Tenancy Act, but from quite 
another branch of law, namely, the general 
principles of legal procedure—-that a sharer, 
T^hose cosharers refused to join him as plain¬ 
tiffs, could bring them into the suit as defen¬ 
dants, and sue for the whole rent of the 
tenure. It was further observed that where by 
express or implied agreement between the 

2. (’07) 35 Cal. 831 ; 36 L A. 78 (P. C.), Pramada 
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zemindars and the putnidars, the shares in 
the putni rent of the several zemindars were 
to be paid, and so far as they were paid at 
all, were, in fact, paid separately, each zemin¬ 
dar was entitled to sue separately for his res¬ 
pective share. In that case the evidence of 
such an implied agreement consisted of certain 
decrees showing that the shares of the rent 
had been from time to time separately reco¬ 
vered and their Lordships said that the agree¬ 
ment thus implied by the conduct of the 
parties might establish the right to sue sepa¬ 
rately for the shares of rent receivable by the 
separate share-holders. Similarly in the pre¬ 
sent case also an understanding between the 
cosharers in the inam and the khots might 
be inferred from the various decrees indivi¬ 
dually obtained by them for their respective 
shares in the rent. That also shows that 
although there was a registered inamdar, yet 
he was not recognised as the manager on 
behalf of all, since he allowed each sharer to 
bring separate suits to recover his share in 
the dues without any objection on the part of 
the khots. In view of this practice we think 
that the suits as framed must be held to be 
maintainable. 

The next question is whether the plaintiffs 
are entitled to recover from the khots mamul 
rates or only survey rates. Choravne is a 
sharakati inami khoti village. In such a vil¬ 
lage we are concerned with four parties, 
Government, the inamdar, the khot and the 
privileged occupants, and it is necessary to 
understand the mutual relations between them. 
It must be presumed that the village was a 
khoti village and Government granted in 
inam half its rights in the village to the inam¬ 
dar. Since then the inamdar stands in the 
position of Government in respect of the vil¬ 
lage to the extent of one half, subject to the 
liability of paying judi (if any) to Govern¬ 
ment. {See Supplement to Anderson's Manual 
of Revenue Accounts, 1942, p. 16, para. 67). 
“Sharakati” means a partnership, and in this 
sharakati village Government and the inam¬ 
dar may be said to be equEkl partners, posses¬ 
sing cognate rights over the khot and the 
occupants. Under S. 4, Khoti Settlement Act, 
1880, a khot is entitled to continue to hold his 
village conditionally on the payment of the 
amounts due on account of the jama of the 
village. Section 24 of the Act provides; 

“The jama payable to Government by the Khot 
shall be the aggregate of the survey assessments of 
the lands of the village minus such peroent^e or 
deduction, if any, as Government may in each case 
direct. 

The amount of the said jama shall be 
to timfl fixed for the same period for which tne 

survey assessments are fixed." 

Thus, all that Government and the inamdar 
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can recover from the khot is the jama payable 
under this section. The khot, in his turn, 
recovers his own dues from the privileged 
occupants as laid down in s. 33, survey assess¬ 
ment from dharekaris, survey assessment plus 
some additional grain or money according to 
the schedule from quasi clharekaris, and rent 
according to the survey record from per¬ 
manent tenants. In a kboti inam village Go. 
vernment and the inamdar have hardly any 
direct connexion with the occupants of the 
lands as they have to look to the khot for 
their jama. In S. 3, cl. (4), the word "jama” 
is defined as land-revenue payable by a khot 
to Government, and prior to the introduction 
of the survey settlement, this jama had to be 
paid according to mamul rates. Wheri the 
District of Ratnagiri came under the Peshwas, 
Nana Fadnavis ordered a survey of the Kon- 
kan in 1770 with a view to the settlement of 
the revenue. That survey was completed by 
the Mamlatdar Parshurampant Patwardhan 
in 1787-88. Hence in 18 Bom. 625® Sargent C. J. 
described the mamul (ancient) rates as those 
fixed by Parashurampant’s survey. The ques¬ 
tion that arose in that case was the same as 
that in this case, whether the inamdar of a 
khoti village was entitled to recover the rent 
fixed by the Parashurampant survey in 1787-88 
or the cash assessment fixed by the British 
Government in 1886-87. It was held that he 
was entitled to recover the mamul rates, as, 
according to the interpretation then placed 
upon s. 216, Land Revenue Code, the introduc¬ 
tion of the survey settlement did not affect 
the inamdar’s rights as he had not given his con- 
sent to it. That interpretation of s. 216 was 
accepted by a Full Bench of this Court in 45 
Bom. 1260 .* Thereafter, s. 216 was amended 
by Bombay Act 15 of 1929 so as to empower 
(^vernment to introduce survey settlement 
in an alienated village if the holder or holders 
representing in the aggregate not less than one 
half of the total interests in the village in 
respect of its alienated revenue gave their 
consent to it. Sub-s. ( 2 ) of that section fur- 
tber provides that if any share of the village 
is unalienated, the prescribed proportion of 
one half shall be reckoned as if the village 
were wholly alienated, Government being 
considered as the holder in respect of the on- 
alienated share. Hence in a sharakati inam 
village where Government has alienated only a 
half of the village to the inamdar and the 
village is not divided between them by metes 
'and bounds, the consent of Government will 

3. (’94) 18 Bom. 625, Gangadhar Hazi ▼. Morbbat 
Pcrohit. 

4 . (’21) 8 A.I.R. 1921 Bom. 87 : 46 Bom. 1260 : 64 
L C. 162 (F.Bl Sitaram Sakharam v. 

. vinayak. 
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be enough for the introduction of survey 
settlement in that village. Sub-s. ( 4 ) of s. 21 G 
declares all survey settlements alre^y intro¬ 
duced in alienated villages to be valid as if 
they had been introduced in accordance with 
the provisions of the amended section. Hence 
though the survey settlements introduced in 
sharakati inam villages without the inamdars’ 
consent were not binding on the inamdars 
when the cases in 18 Bom. 525® and 45 Bom. 1260* 
were decided, they have become valid after 
the amendment of S. 216 in 1929 and are bind¬ 
ing on the inamdars. Section 217 , Land Re- 
venue Code provides: 

“When a survey settlement has been introduced 
under the provisions of the last section or of any law 
for the time being in force, into an alienated village, 
the holders of all lands to which such settlement 
extends shall have the same rights and be aSected 
by the same responsibilities in respect of the lands in 
their occupation as holders of land in unalienated 
villages have, or are affected by, under the provisions 
of this Act, and all the provisions of this Act relating 
to holders of land in unalienated villages shall be 
applicable, so far as may be, to them.” 

It is urged by Mr. Valavalkar for the ap¬ 
pellants that khots are not holders of lands 
in the village and cannot, therefore, get the 
benefit of the survey settlement under this 
section. He relies upon 31 Bom. 456,® where 
(at p. 459 ) Chandavarkar J., has described khots 
as "mere farmers of the land revenue having 
only a hereditary right of farming the village.” 
That is only one part of the description. That 
case dealt with the claim of the khots to 
occupy and cultivate lands left dry in the 
river bed as far as the middle of the bed 
opposite their khoti village, and that claim 
was upheld, in spite of the ownership of Gov¬ 
ernment over such lands under 8. 37, Land 
Revenue Code. Following the ruling in 3 
Bom. H. C. B. (A C.) 132® that the khot settles 
with (^vernment for "assessment of the 
village as a whole” and that he may let out 
for cultivation or hinoself cultivate, without 
making any additional payment to Govern¬ 
ment on that account, any waste, or unculti- 
vated land of the village, and that such right 
must consequently be viewed as the recognised 
mode of his remuneration for the service ren. 
dered, Chandavarkar J. observed (p, 460): 

“. . . . there was nothing to prevent Government 
from appropriating such (alluvial) land to any person 
and creating private rights derogating from their 
ownership or right as the State landlord .... Such 
appropriation to the khots of the soil must held 
to have been made when they were constituted here¬ 
ditary farmers of the whole village, with the right to 
bring into cultivation all waste or uncultivated land 
in the village.” 

This correctly describes the position of the 
khots. Mr. Valavalkar joints out that in this 

5. (’07) 31 Bom. 456, Secretary of State v. Wasudeo. 

6. (’66) 3 Bom. H.C.B. (A. C.) 132, Tajubai v. Sub- 
Colleotoz of Eulaba. 
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village the inamdars are the alienees of the 
soil and not merely of the royal share of the 
revenue. That makes no difference. This is 
clear from what Chandavarkar J. has further 
observed (p. 4G1): 

“Section 37, Land Revenue Code, declares that 
Government are the owners of such lands. So they 
had been before that section became law, and so they 
are now. But that is not decisive of the right now 
claimed by Government so as to deprive the'respon¬ 
dent khots of the right acquired by them in virtue of 
the khotship to cultivate the lands." 

By the grant of the soil of the village in inam, 
the inamdars merely stepped into the shoes of 
Government, and though thereby they acquit- 
ed all the rights possessed by Government, 
they cannot deprive the khots of the right ac¬ 
quired by them in virtue of the khotship to 
cultivate the waste and alluvial lands and to 
deal with the privileged occupants, subject 
only to their liability to pay the jama to the 
linamdar. In 8 Bom. 525^ it was held that in 
the village to which the Khoti Settlement 
Act, 1880, was extended, the khot enjoyed the 
position of a superior holder. This is also 
borne out by the description of the privileged 
occupants as “inferior holders” in the heading 
of Part 2 of the Act. Section 31 shows that as 
a superior holder, a khot is entitled to file as¬ 
sistance suits for the recovery of rents from 
privileged occupants under ss. 86 and 87, Land 
Revenue Code. Thus though he may not be 
in actual possession of his holding, he is a 
“holder of land” as defined in S. 3 (ll) of the 
Code and, therefore, under S. 217, he gets all 
the advantages and disadvantages resulting 
from the survey settlement validly introduced 
in his village under S. 216. Thus under s. 33, 
Khoti Settlement Act, he will be thereafter 
entitled to recover from his dharekaris only the 
survey assessment as fixed at the survey settle- 
ment; and similarly under S. 24 of the Act, he 
will be liable to pay jama to Government or the 
inamdar only at the survey rates, and not at 
Imamul rates. This position is accepted by 
Government, and during the period of attach¬ 
ment, Government recovered jama only at 
the survey rates and paid half of it to the re- 
gistered inamdar. The plaintiff’s claim to 
recover anything more must, therefore, fail. 
It is true that under S. 39. Khoti Settlement 
Act, S. 68, Land Revenue Code, does not ap¬ 
ply to a khoti village; but that makes no 
difference since analogous provisions are con¬ 
tained in ss. 4 and 7, Khoti Settiement Act. 
The appeals are, therefore, dismissed with 

costs. 

Q Avv^als dismissed, 

7. t’84) 8 Bom. 625, Bhikaji Ramchandra Oke t. 

Rijamali Khan. 
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Leslie Gwilt and another — Applicants 

V. 

Emperor, 

Criminal Revn. Appln. No. 302 of 1944, Decided 
on 10th August 1944, against conviction and sen¬ 
tence passed by Presidency Magistrate, Fourth Addi¬ 
tional Court, Mazagaon, Bombay. 

Defence of India Rules (1939), R. 119 ( 1 )—Order 

under—Publication of, in Provincial Government 

Gazette_No presumption that issuing -authority 

had decided to so publish within R. 119 (1) — 
Evidence Act, S. 114, illust. (e) does not raise 
presumption of such intention — Prosecution 
must prove same. 

The result mentioned at the end of sub-r. (1), 
namely, that the persons concerned shall be deemed 
to have been duly informed of the order, is the conse¬ 
quence of the publication of the order ih a particiffar 
manner, namely,such manner as may, in the opinion 
of the issuing authority, be best adapted f^ inform- 
in'^ the person whom the order concerns. Unl^s the 
prosecution shows in what manner the publication 
was decided upon, it would not be entitled to the 
presumption regarding notice to the accused men¬ 
tioned in the last part of sub-r. (1). If it was shown 
that the issuing authority had decided that the noti- 
fication in question was to be published only in the 
Bombay Government Gazette and that such publica¬ 
tion was best adapted lor informing the persons con¬ 
cerned by the notification, such publication, though 
obviously inadequate, would give rise to the presump¬ 
tion that the accused had been duly informed of the 
notification. Where, however, there is an entire ab- 
sence of evidence as to how, in the opinion of the 
authority issuing the notification, the notification 
was to be published, recourse cannot be bad to the 
provisions of S. 114, Evidence Act, and the presump¬ 
tion does not arise that the issuing authority had 
decided that the notification was to be pubUshed in 
the Bombay Government Gazette alone. The min¬ 
ing of S. 114, illust. (e). Evidence Act, is that d ^ 
official act is proved to have been done, it be 
presumed to have been regularly done, and that it 
does not raise any presumption that an act wm done 
of which there is no evidence and the proof of which 
is essential to the case. The burden of proving the 
mannerwhich in the opinion of the authority issuing 
the notification was best adapted to info”“ *ke per¬ 
sons concerned is on the prosecution. The pro^o- 
Hon cannot rely on S. 114, Ulnst W, Acli 

32 Cal. 1107, Foil ; Cll) 31 A. I.^B.^1944 N.g^40, 

Y. B. Bege — for Applicants. 

S. G. Boo, Government Pleader-ioi the Crown. 

ggjj J._The applicant, who is managing 

director of Messrs. H. J. Foster & Co., LM., 
and another were tried for an offence ^der 
Br. 116 (2) and 122, Defence of India Bulw, 
read with Notification No. 388-n (A) pubhsh- 
ed in the Bombay Government Gazette on 
12th August 1943. Accused 2, who is a clerk 
in the grain shop of the said company^M 
acquitted. The appUcant. who is ^ 

was sentenced to pay a fine of Bs. 20 or m 
default to simple imprisonment for one weea. 



Leslie Gwilt v. 

The case against him was that on I 2 th August 

1943, a Government Notification in the Finance 
Department of the Government of Bombay 
was published in the Bombay Government 
Gazette, the notification being issued in exer¬ 
cise of the powers conferred on the said Gov- 
ernment by R. 116, Defence of India Rules, 
ordering that every person holding any stock 
of certain specified food grains should furnish 
on every Monday to the Director of Civil 
Supplies (Statistics Section), Secretariat, Bom. 
bay, a full and correct statement of the stocks 
of any of those articles held by him, and that 
thereafter no such statement as required by 
the notification was sent by the accused's 
company to the authority named for the three 
weeks banning with 18th and 25th septem- 
ber, and 2nd. October 1943. On 20th January 

1944, the grain shop run by Messrs. Foster & 
Co., for the benefit of their employees was 
visited by Mr, S. I. Achreker and, on examin¬ 
ing the l^ks of the said shop be found that 
the shop had considerable quantities of rice, 
wheat and bajri, which were the food grains 
specified in the notification referred to above, 
and that no declarations in respect of the 
said stocks had been sent for those three 
weeks. The defence of the accused was that 
they had had no notice of the Government 
Notification No. 383-11 (a) requiring his com¬ 
pany to send weekly returns. The company 
holds a wholesale license which originally 
provided that it should submit by the 15th of 
each month a return of the stocks, receipts 
and deliveries of the food grains in question. 
The evidence in this case shows that the com¬ 
pany had been regularly submitting every 
month the returns required by the said terms 
of their license. After the publication of Gov- 
ernment Notification No. 383. ii (a), the Assis- 
tant Director, Civil Supplies (Inspectorate), 
informed the company on 1st November 1943, 
that they had not submitted weekly returns 
every Monday to the Director of Civil Sup. 
plies in accordance with the said notification, 
and thereafter it seems that the required re¬ 
turns were regularly sent by the company. 
The learned Presidency Magistrate, Fourth 
Additional Court, who tried the case, held that 
as the notification was published in the Gov¬ 
ernment Gazette under B. 119, Defence of 
India Buies, the accused could be deemed to 
have been duly informed of the said notifica¬ 
tion. Accordingly he found the applicant 
guilty and convicted and sentenced him. The 
point taken on behalf of the applicant in this 
application is that there is no evidence as to 
the manner which in the opinion of the 
issuing authority was best adapted for inform- 
ing the persons whom the notification con- 
cemed, and that being so, no presumption 
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could arise under R. 119 (l) that the accused 
was duly informed of the said notification. 

Sub-rule (i) of r. ii9, so far as material, reads 
thus: 

"Save as otherwise expressly provided in these 
Rules, every authority, ollicer or person who makes 
any order in writing in pursuance of any of these 
Buies, shall, in the case of an order of a general 
nature or affecting a class of persons, publish notice 
of such order in such manner as may, in the opinion 
of such authority, officer or person, be best adapted 
for informing persons whom the order concerns ; 

.... and thereupon the persons, corporation, firm 
or person concerned shall be deemed to have been 
duly informed of the order." 

In this case no evidence of the publication of 
the notification, except a copy of the Bombay 
Government Gazette in which it was publish- 
ed, was produced; and there was no evidence 
showing that the authority issuing the notifi- 
cation had decided in what manner the notifi¬ 
cation should be published and if so what 
that manner was. The requirement that such 
authority should decide as to the manner of 
publication is clearly indicated in sub-r. (i) of 
R. 119. There is no evidence that the notifica- 
tion in question was published anywhere ex¬ 
cept in the Bombay Government Gazette or 
that the accused subscribed to the Bombay 
Government Gazette, the accused having 
stated definitely that he is not a subscriber. 
The result mentioned at the end of sub-r. (l), 
namely, that the persons concerned shall be 
deemed to have been duly informed of the 
order, is the consequence of the publication of 
the order in a particular manner, namely, such 
manner as may, in the opinion of the issuing 
authority, be best adapt^ for informing the 
person whom the order concerns. Unless the 
prosecution shows in what manner the publi- 
cation was decided upon, it would not be entitled 
to the presumption regarding notice to the ac¬ 
cused mentioned in the last part of sub-r. (i). 

If it was shown that the issuing authority had 
in this instance decided that the notification 
in question was to be published only in the 
Bombay Government Gazette and that such 
publication was best adapted for informing the 
persons concerned by the notification, such 
publication, though obviously inadequate, 
would give rise to the presumption that the ac- 
cused had been duly informed of the notification. 
There is, however, an entire absence of evidence 
as to how, in th^ opinion of the authority is¬ 
suing the notification, the notification was to be 
published. We do not think that in a case of 
this nature recourse should be had to the pro¬ 
visions of s. 114, Evidence Act, and that the pre- 
sumption arises that the issuing authority had 
decided that the notification was to be publish- 
ed in the Bombay Government Gazette alone. 

As pointed out by Woodroflfe J. in 82 Cal 
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1107^ the meaning of s. lU, illust. (e), Evi¬ 
dence Act, is that if an official act is proved 
to have been done, it will be presumed 
to have been regularly done, and that it does 
not raise any presumption that an act was 
done of which there is no evidence and the 
proof of which is essential to the case. It 
seems to us that the burden of proving the 
manner which in the opinion of the authority 
issuing the notification was best adapted to 
inform the persons concerned was on the pro¬ 
secution and that that burden has not been 
discharged. In A. i. r. 1944 Nag. 40^ it was 
held that if the issuing authority adopts a 
mode of publication, however inadequate or 
unreasonable, it is not liable to be questioned 
in any Court of law, but that it must be shown 
that the officer making the order himself pre- 
scribed the manner of its publication and that 
the publication was made in that manner, 
also that the prosecution cannot in such a 
case merely rely on the presumption of S. 114, 
illust. (e). Evidence Act, for the only reason 
that the making of the order and the direction 
to publish notice of it were official acts. As it 
cannot be presumed, therefore, that the ac¬ 
cused was duly informed of the notification, 
his conviction which must depend on his 
knowledge of the notification, real or fiction, 
ally presumed, was not justified by the evi- 
dence in this case. It is, however, argued by 
the learned Government Pleader that the 
notification having been published more than 
a month before the period in respect of which 
the accused was prosecuted, it should be pre. 
Burned that during that period that accused 
must have come to know of this notification. 
The accused has stated that he is not a sub. 
scriber to the Bombay Government Gazette 
and it seems to us, therefore, there being no 
evidence suggesting his knowledge of the issue 
of the notification in any other way, that this 
contention cannot be sustained. We, therefore, 
make the rule absolute, set aside the convic- 
tion and the sentence passed on the applicant 
and acquit him. The fine, if paid, should be 
refunded. 

R.K. Rule made absolute. 

1. (’06) 32 Cal. 1107, Narendra Lai v. Jogi Hari. 

2. (’44) 31 A.I.R. 1944 Nag. 40: I.L.R. (1944) Nag. 
150 : 211 I. C. 29, Sbakoor Hasan v. Emperor. 
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Hubli Electricity Co., Ltd.— Petitioners 

V. 

Government of Bombay. 

Sait No. 610 ol 1944, Decided on 18tb July 1944. 

Civil P. c. (1908), Ss. 151 and 80 —“Justice” 

explained—Suit against Government_To avert 

S.80, petition xmder S. 151 cannot be resorted to. 


“Ju 3 tice”.in the Civil Procedure Code means that 
standard of justice which the Civil Procedure Code 
is designed to achieve. The Court cannot in pursu¬ 
ance of the inherent powers open a loophole in a 
barrier between the Government and the aggrieved 
subject which the Legislature has deliberately set up. 
The Legislature has not intended that there should 
be a side route round S. 80 by which any subject 
might start proceedings against ofBcers of Govern¬ 
ment by the simple process of lodging a petition in¬ 
stead of a suit: (’43) 30 A.I.R. 1943 Lab. 41 (F.B.), 
Disting. [P 373 c 1) 

K. A. Somjee and B. Moropant —for Petitioners. 

N. P. Engineer, Advocate-General _ 

for Respondent. 

Order. —This is a petition by the Hubli 
Electricity Co. Ltd., against the Province of 
Bombay entitled "In the matter of the High 
Court Suit NO. 610 of 1944 (The Hubli 
Electricity Go.^ Ltd, v. The Province of 
Bombay) and in the matter of the order dated 
3rd May 1944, issued by the Secretary ta 
Government by order of the Governor of 
Bombay in exercise of the powers conferred 
by sub.r. (3) of R. 81, Defence of India Rules, 
1939 —And In the matter of S. 151, Civil P. C." 
The petition is distinctly unusual, and the 
only question before me at the moment is 
whether this is a proper form of proceeding. 
The learned Advocate.General on behalf of 
the Province of Bombay takes a preliminary 
objection that this is not the proper form of 
proceedings, and that is all I have to decide 
at the moment. I therefore assume, without 
deciding, that the statements contained in the 
petition are and that each of them is correct. 
But I desire to make it abundantly clear that 
I am not deciding anything of the sort. I am 
merely assuming that for the purpose of deal¬ 
ing with the preliminary objection before me. 

According to the petition the petitioners 
held an electricity licence under the Elec- 
tricity Act, 1910, and on 2dth January 1944, an 
officer of the Government wrote to them 
purporting to revoke it with effect from 1 st 
May 1944, under S. 4 (l) (b) of the said Act. 

On ist March, a notice appeared in the press 
inviting applications from intending pur- 
chasers of the undertaking, which notice was 
repeated in at least one another paper on 2nd 
March, The point about this is that the 
period of three months given by S. 5, Elec- 
tricity Act, within which the local authority 
has the right of purchasing the undertaking 
of a licensee whose license has been revoked 
under the previous section had not yet expired. 

The presumption however being (even against 
the Province of Bombay) that things are done 
properly until it is proved that they are done 
improperly, I think, I am justified in assum- 
ing that some day in February the local au¬ 
thority must have intimated that they did 
not propose to purchase the undertaking; if 
so, the respondents would be acting perfectly 
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within their rights if they advertised for other 
purchasers. The petition however alleges that 
on 18th March 1944, the petitioners gave to 
the Secretary of the Government notice as 
reqmred by S. 80, Civil P. C.,' contesting the 
validity of the revocation of the licence and 
intimating that the present petitioners inten¬ 
ded to file a suit. I may say that that suit 
has been duly filed, and that is the suit men- 
tioned in the title of the present petition and 
that a motion is pending in that suit for an 
injunction—very much to the same effect as 
the order sought on the present petition. On 
SOth March 1944, an order was issued to the 
petitioners under R. 81 (2), Defence of India 
Kules, requiring them to comply with the 
directions of a certain officer of Government, 
followed by an order of 4th April whereby 
another gentleman was appointed the officer 
in connexion with the order of 80th March 1944. 

The next step apparently was that on i8th 
April 1944, the Secretary to Government in- 
formed the petitioners that Government de- 
sired to find out the fair market value of the 
petitioners’ undertaking and requested them 
to give full facilities for having that value 
assessed by an Electrical Engineer whom 
Government had appointed for the purpose. 
Eleven days later, another order was issued 
dated 29th April telling the petitioners that the 
Government had elected to purchase their 
undertaking and demanding possession of the 
undertaking on 1 st May. Bightly or wrongly, 
the petitioners took exception to this on the 
ground amongst others that being a limited 
liability company they could not sell or part 
with possession of their undertaking except 
with the consent of the shareholders in general 
meeting, and they had not been told the 
price at which it was proposed to take their 
undertaking. According to the petition on 
3rd May 1944, the Government purported to 
make an order appointing the gentleman 
whom they had already required the peti¬ 
tioners to obey»the "authorised controller" of 
their undertaking and requiring hipi to take 
over control. The petitioners then proceeded 
to set out a number of grievances as to how 
the order under R. 81 (3), Defence of India 
Rules was made; that it was made not for 
the purpose of efficiently prosecuting the War, 
but for the collateral purpose of getting over 
any irregularity there may have been in the 
respondent’s attempt to get the petitioners’ 
undertaking, and it is alternatively described 
as a "mere cloak" or a "mere stop gap." I 
suppose a cloak could be used to stop a gap, 
but the two implications seem to differ from 
one another. 

Then there are a number of grievances 
each one of which would be an admirable 


ground for filing a suit. Acts of trespass by 
the servants of Government are alleged, the 
seizure of a motor car belonging to the com¬ 
pany and several other matters which on the 
face of them disclose a good cause of action 
in the company such as the alleged fact that 
some servants of the Government have forcibly 
seized the keys of all the cup-boards of the 
office and stores building. The only one thing 
which does not disclose a cause of action in 
the company is the allegation that they also 
forced the wife of the managing agent, during 
his absence, to vacate the company’s staff 
quarters which they had occupied. No doubt 
this lady possessed aU the virtues that one 
can be possessed of and she may be an excel¬ 
lent wife to the managing agent, but that 
does not make her the wife of the company, 
and even if she were the wife of thecompanyl 
her being dispossessed of her quarters gives 
the company no right of action. However, as 
I say, the petition sets out a large number of 

matters all of which are excellent grounds 
for filing a suit. 

The question naturally occurs to one why 
if the company has so many grievances does 
it not file a suit, and there is no attempt to 
conceal the reason why it does not do so. The 
reason is this. The suit which it has already 
filed was commenced on 22nd May some 
nineteen days—be it noticed—after the notice 
under R. 81 (3) which is now complained of. 
In the suit which the company has filed the 
order is not mentioned because, naturally, it 
was not mentioned in their notice dated I 3 th 
March: if they were to commence a fresh suit, 
they would have to give two months'notice of 
it, and Mr. Somjee argues that during those 
two months fresh grievances might be com- 
muted, fresh orders made purporting to be 
made under the Defence of India Rules and 
so they might be kept indefinitely at bay : for 
each of them they would have to start a fresh 
suit and for each two months' notice will have 
to be given. Thus the matter would be going 
on ad infinitum or at all events till the end 
of the War, or the end of the world, which¬ 
ever of the two things shall first happen. 

Assuming, as I say, that these statements 

in the petition are all perfectly true_far 

from deciding that they are—it is a serious 
matter for the company. Accordingly one 
notices that the petition is finally headed "In 
the matter of s. 151. Civil P. 0,." which has 
been described (I think more than once) as 
the refuge of the procedurally destitute,” 
and the petition asks not for what presum¬ 
ably would be asked for in a suit. viz. 
damages for trespass, and sundry injunctions,* 
and so on, but for a declaration that the 
order of 3rd May is mala fide, ultra vires and 


872 Bombay Hubli Electricity Co. v. Bombay Government (Blagden J>) A. I, R, 


void in law and for an order for restitution 
of the undertaking in suit, an order setting 
the order aside, and a direction for the peti. 
tioners’ costs and for further and other reliefs. 

It is quite apparent, and there is no con¬ 
cealment on Mr. Somjee’s part about it, that 
what is sought to be done is to drive “round,” 
or alternately I might say “a coach and four 
through” S. 80, Civil P. C. It is perfectly 
true that S. 80 which requires notice of suits 
about to be commenced against Government 
applies only to suits, and it is forcibly argued 
by Mr. Somjee that where it is necessary for 
the purpose of justice that proceedings should 
be taken against the people referred to in 
s. 80 without notice, the proper course is to 
present a petition under S. 151 of which no 
notice is expressly required. But in order to 
support this argument, Mr. Somjee had to go 
to the length of saying that there is an “in¬ 
herent jurisdiction” in the Court to accept 
petitions—not suits but petitions—from all 
manner of people who imagine that they 
have a grievance of any sort whatsoever 
against anybody, but that the Court has a 
discretion not to accept petitions in cases 
where a suit is an equally efficacious remedy. 
If this be so, for my part I cannot see why 
anybody ever bothers to file a suit in this 
Court. Suits take a long time to reach hear¬ 
ing, petitions are disposed of comparatively 
expeditiously: it would be open to any liti¬ 
gant whether he seeks to recover money lent, 
damages for personal injuries, damages for 
libel, or whatever his cause of action, to pre¬ 
sent a petition to the Court, e. g., stating that 
he has been knocked over by a bus or a taxi, 
under a heading mentioning S. 151 and 
submit that the Court should admit his peti- 
tion and so save him time and money which 
he would have to expend if he commenced a 
regular suit. If that be so, the Court would 
be flooded with petitions, but in practice there 
are comparatively few of them. Section 151 is 
short and has been the subject of much litiga- 
tion. It provides: 

“Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent power of the Coart to 
make such orders as may be necessary for the ends 
of justice or to prevent abuse of the process of the 
Court.” 

It is not suggested that the order which I am 
asked to make is one designed to prevent 
abuse of the process of the Court but that it 
is one designed to prevent an alleged abuse 
of its powers by Government. It therefore 
must come within the first or neither part of 
the section. It must be asking for an order 
which is “necessary for the ends of justice.” 
Now I have to ask myself what does “justice” 
mean in this connexion ? Does it mean the 
ordinary reasonable man’s idea of fair play. 


or in Lord Bowen’s words what “the man on 
the Clapham omnibus” would consider to be 
just? Does it mean the individual Judge’s 
idea of what is just, or does it mean the 
Platonic ideal of justice laid in heaven ? Or 
lastly does it mean the purposes of the 
Civil Procedure Code? I think both on prin¬ 
ciple and on authority that the last and 
most prosaic meaning is the correct one, and 
authorities are not wanting for that proposi¬ 
tion either in this country or in England. If, 
e.g., one refers to 57 cal. 154^ at p. 159 one 
finds Rankin C. J. saying that if the relief 
can be properly obtained in a separate suit, it 
does not appear that there is any justification 
for invoking s. 151 at all. The learned Advo¬ 
cate General invites me to say that the same 
thing is true where relief can properly be 
obtained in a separate, albeit a deferred, suit 
and I must accept the invitation. 

An English case which seems to me to be 
not entirely irrelevant is the decision in (1908) 
2 K. B. 454,® which was given shortly after the 
present Criminal Appeal Act came into force 
in that country. Section 4 (i) of that Act con¬ 
tained a proviso that 

“the Court may notwithstanding that they are of 
opinion that the point raised in the appeal might be 
decided in favonr of the appellant, dismiss the ap¬ 
peal if they consider that no substantia) miscarriage 
of justice has actually occurred.” 

It appears that in that case the prisoner was 
indicted for the manslaughter of his infant 
child, that according to the evidence he seized 
the child (then a baby three months old) by 
the legs on I3th November 1906, and flung it 
down and beat it into a condition of uncon- 
sciousness. Shortly afterwards its skull was 
found to be fractured. On 29th December 1907, 
the prisoner was heard to beat the child and 
the following morning its face and head were 
found to be severely bruised. The child was 
admitted into the hospital suffering from 
meningitis on 17th February 1908, from which 
it died on 5th March 1908. The medical evi¬ 
dence went to shew that the'fracture of the 
skull in sd» young a child would necessarily 
cause destruction of the brain tissue, and 
eventually death, though the child might pos¬ 
sibly live with such a fracture for some few 
years; that the fracture was the ^main cause 
of the child’s death; but that the' subsequent 
acts of violence, if they took place, would 
accelerate the death. The Judge, in the coutm 
of the summing-up, directed the jury that if 
they were satisfied that the prisoner either 
caused the child’s death by bis violence on 
18th November 1906, or accelerated it by his 
subsequent violence on 29th Dece mber 1907, 

1. ('29) 16 A. I. B. 1929 Cal. 470 : 57 Cal. 154 : 

124 I.C. 625, J. C. Galstaun v. Pramathanath Roy. 

2. (1908) 2 K. B. 454, Rex v. Dyson. 
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they must find him guilty, ^hioh they duly 

did, and he appealed to the Court of Crimind 

Appeal. It is obvious that the direotion was 

wrong, because technically, according to the 

law prevailing in England, there cannot be a 

conviction for manslaughter where the death 

does not occur within a year and a day after 

the injury was indicted. At the same time if 

"justice** means that which the man on the 

Clapham omnibus would regard as "just,” 

there was little doubt that Dyson deserved all 

he got, and more. However, the Court (Lord 

Alverstone C. J., Lawrence and Ridley JJ.) 

refused to substitute themselves for the jury 

and consider whether in fact the later injury 

had accelerated the death, which is the very 

thing that ought to have been left to the jury 

and concurred in the following passage from 

1694 A. C. 67? which was decided under an Act 

which contained precisely the same phrase 

"miscarriage of justice” (p. 70) : 

"Their Lordships do not think it can properly be 
said that there has been no substantial wrong or 
miscarriage of justice, where on a point material to 
the guilt or innocence of the accused the jury have, 
notwithstanding objection, been invited by the Judge 
to consider in arriving at their verdict matters which 
ought not to have been submitted to them." 

It seems to me clear that "justice** in the 
Criminal Appeal Act in England ‘means "cri. 
minal law” and "justice” in the Civil Pro. 
cedure Code means that standard of justice 
which the Civil Procedure Code is designed to 
achieve. That being so, it seems to me impos. 
sible to say that, because of the reservation 
of the inherent powers of the Court, the Court 
can in pursuance of those supposed powers 
open a loophole in a barrier between the 
Government and the aggrieved subject which 
the Legislature has deliberately set up. 

It has been well decided by their Lordships 
of the Privy Council in 29 Bom. L. B. 1227* 
on appeal from this Court, that S. 80 applies 
to all suits, whether or not an injunction is 
claimed, and if the Legislature has seen fit to 
render Government and its officers free from 
a suit for a period of two months after every 
act of which the subject may complain. I 
cannot imagine that it intended that there 
should be a side route round that section by 
which any subject might start proceedings 
against officers of Government by the simple 
process of lodging a petition instead of a suit. 
I cannot subscribe to the view that there is 
any general right to present petitions for 
reliefs of this kind in this Court. What the 
Code contemplates is that in general the 
jurisdiction of the Court should be invoked by 

3. (1894) 1894 A. C. 57, Makin v. Attorney General 
for New South Wales. 

4 . (’27) 14 A.I.R. 1927 P, 0. 176 : 51 Bom. 725 :54 
I. A. 888: 104 1. 0. 257: 29 Bom. L.R. 1227 (P.C.), 
Bhageband v. Secretary of State. 


filing of a suit. In certain matters prescribed 
by statute or by rules of this Court the proper 
method is by petition, but a complaint that an 
order has been improperly made by Govern, 
ment is not one of the matters for which rules 
or any Act of Parliament has prescribed a 
petition as a proper remedy. 

Naturally, much stress has been laid on 
behalf of the petitioners on the recent decision 
of the Lahore High Court in 24 Lah. 617,® the 
facts of which were certainly not by any 
means dissimilar to those in this case, although 
the Court there found as a fact that the 
Government’s intentions were not what they 
represented to be and in this case 1 am not 
making any such finding of fact as it is not 
necessary for me to decide any such question. 
It is noticeable, however, that in that case the 
impugned order of Government was made 
after suit was commenced, and there was 
therefore an element in thafcase which brought 
it very near contempt of Court. I have no 
doubt at all that a litigant who, after suit 
commenced, so conducts himself as to make 
futile any order which the Court may make 
in favour of his opponent, so that he is pre. 
judging the issue pending before the Court, is 
running a grave danger of being dealt with 
for contempt, but where he only knows that a 
suit is likely to be commenced against him 
that he cannot be so dealt with merely for an 
attempt to forestall his opponent. The Court 
may in the latter case restrain him by a 
mandatory injimction : but issuing a manda¬ 
tory injunction is one thing and making an 
order against a party in contempt is another. 
It is also noticeable that it was an interim 
relief that was granted in thatsuit. Apparently, 
under the practice of the Lahore High Court, 
a party could seek such relief by a petition. 
That is not the practice of this High Court, 
as I understand it. In the present case I have 
already shown that it is not sought merely to 
have a temporary injunction restraining the 
Government, but what is sought is a permanent 
declaration, available for all time, that the 
order in suit is invalid—quite a different thing 
to what was sought in the Lahore case. I think 
I meed say no more than to say that there is 
that important difference between the position 
in the two cases. If the effect of s. 80 is to 
enable Government to hold these people at 
bay, so that they have a grievance against 
Government until the end of the War, or the 
World, it is a matter for the Legislature to 
remedy and not for me. However much I 
may or may not approve of the wording of 

5. (’43) 30 A.I.R. 1943 Lah. 41 : I. L. B. (1943) 24 
Lah. 617 ; 205 I. C. 337 (F.B.), The Lahore 
Eleotrio Supply Co. Ltd. Lahore y. Pioyince of 
Punjab. 
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S. 80, I cannot ignore the fact that it is there, 
and I cannot, no matter how ingeniously I 
am invited to do so, carve through the middle 
of it a right of way which the Legislature has, 
rightly or wrongly, prohibited. The result is 
that this petition is misconceived and must be 
dismissed with costs on the long cause scale. 

T? TT Petition dismissed. 
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Sen and Rajadhyaksha JJ. 

Shankar Ganesh — Applicant 

V. 

Satara Swadeshi Commercial Co., Ltd. 

— Opponent. 

Civil Revn. Appln. No. 624 of 1943, Decided on 
6 th October 1944, from order of Assistant Judge,- 
Satara. 

(a) Dekkhan Agriculturists’ Relief Act (17 of 
1879). Ss. 33 and 53 — Insolvency petition by 
creditor against agriculturist debtor — Trial 
Court holding petition as incompetent under 
S. 82 (b), Provincial Insolvency Act—No appeal 
lies—Revision is competent. 

No Appeal lies to the District Judge under S. 33, 
Dekkhan Agriculturists’Relief Act, from an order of 
the Sub-Judge holding an insolvency petition by a 
creditor against the agriculturist debtor as untenable 
in view of S. 82 (b), Provincial Insolvency Act, but 
revision to the District Judge is competent under 
S. 53. Dekkhan Agriculturists’Relief Act, because the 
question before the District Judge would be a ques¬ 
tion of jurisdiction of the trial Court and can very 
properly form the subject-matter of revision. 

[P 375 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 9, 
82(b) and 83(2)—Decree-boldeiys entitled under 
S. 9 to present insolvency petition against agri¬ 
culturist judgment-debtor notwithstanding Sec¬ 
tion 82 (b). 

Sections 344 to 359 of the old Civil Procedure 
Code, 1877, being repealed (by Provincial Insolvency 
Act of 1907) by operation of S. 8, General Clauses 
Act and S. 83 (2), Provincial Insolvency Act, 1920, 
references to old Code must be construed asapplying 
to the corresponding provisions of the Provincial 
Insolvency Act, 1920. The references in Chap. 4, 
Dekkhan Agriculturists’ Relief Act, to Ss. 344 to 
359 of the old Civil Procedure Code, 1877, are refer¬ 
ences to the whole law of insolvency as contained in 
those sections. Therefore the power of the creditor to 
make applications in insolvency must be regarded 
as saved by the present provisions of the Provincial 
Insovency Act, 1920, notwithstanding that in no 
part of Chap. 4, Dekkhan Agriculturists’ Relief Act, 
is the power of a decree-holder to file an insolvency 
petition against an agriculturist debtor expressly 
mentioned, the reason being that at the date of the 
enactment of the above Act such a creditor had the 
power under the general provisions of the Civil Pro¬ 
cedure Code to file such a petition. Therefore the 
decree-holder is entitled under S. 9, Provincial In¬ 
solvency Act, 1920, to present an insolvency petition 
against the agriculturist judgment-debtor notwith¬ 
standing the provisions of S. 82 (b), Provincial In¬ 
solvency Act, 1920. [P 377 C 2] 

(c) Dekkhan Agriculturists’ Relief Act (17 of 
1879), S. 26 — Expression “properly made" in 
S. 26-.-Meaning of—Words and phrases. 

The expression “properly made”, in S. 26, Dek¬ 
khan Agriculturists’ Relief Act, must be held to 


mean under the provisions of Ss. 345 and 346, Civil 
P. C., 1877 and 1882, i. e., that the application 
must set forth the kind of contents mentioned in 
S. 345, Civil F. C., and must be signed and verified in 
the manner required by S. 346, Civil P. C. [P 377 C 2] 

(d) Dekkhan Agriculturists’ Relief Act (17 of 
1879), Ch. 4—Scope and object of. 

The Legislature in enacting Chap. 4 bad not the 
intention of superseding any of the provisions of the 
Civil Procedure Code of 1877, but intended that 
several of those provisions should be modified in 
favour of the agriculturist judgment-debtor. Chap¬ 
ter 4 was not intended to be a self-contained piece 
of legislation on the subject of agrioulturist debtors’ 
insolvency. [P 376 C 2; P 377 C 1] 

K. N. Dharap — for Applicant. 

P. B. Gajendragadkar — for Opponent. 

Sen J. — This is a revision application by 
a judgment-debtor against an order made by 
the Assistant Judge of Satara on appeal from 
an order made by the Subordinate Judge of 
Islampur in an insolvency petition made by 
the opponent, who is the assignee of a decree 
obtained in Suit No. 10 of 1930 against the 
applicant. The said assignee tiled a darkhast 
in 1941. During the pendency of that darkhast 
he also filed an application (No. 2 of 194l) in 
insolvency against the applicant judgment- 
debtor who is an agriculturist. The present 
applicant contended that the application by 
his creditor to have him adjudged an insol¬ 
vent was untenable under the Dekkhan Agri¬ 
culturists' Relief Act as it was barred by 
S.82 (b), Provincial Insolvency Act. The learn¬ 
ed Subordinate Judge accepted this conten¬ 
tion and held that he had no jurisdiction to 
entertain the application. Section 82 (b). Pro¬ 
vincial Insolvency Act, says that nothing in 
the Act shall apply to cases to which Chap. 4, 
Dekkhan Agriculturists’ Relief Act, 1879, is 
applicable. On appeal to the District Court 
the learned Assistant Judge who heard the 
appeal held that the Subordinate Judge had 
jurisdiction and he accordingly remanded the 
case to the original Court to be tried on merits. 
The argument of the learned Assistant Judge 
was on these lines. Section 24, Dekkhan Agri¬ 
culturists’ Relief Act, preserved to every Sub¬ 
ordinate Judge the powers conferred by Ss. 344 
to 859, old Civil P.C., as modified by 25 to 33, 
Dekkhan Agriculturists’ Relief Act, in dealing 
with applications under the Civil Procedure 
Code or under the Dekkhan Agriculturists’ 
Relief Act to have an agriculturist debtor de- 
dared an insolvent. Those sections of the old 
Code were repealed by the Provincial Insol¬ 
vency Act of 1907 which has now been re- 
placed by the Provincial Insolvency Act of 
1920, Accordingly the reference to ss.844 to 
3C0A, old Civil P. C., in the Dekkhan Agricultu¬ 
rists’ Relief Act must be construed as apply¬ 
ing to the corresponding provisions of the 
Provincial Ins olvency Act. The old S. 344, cor- 


1943 


Shankar Ganesh v. Satara S. C. Co. (Sen J.) Bombay 376 


responded to S. 9 of the Provincial Insolvency 
Act, under which a creditor can present an 
insolvency petition against a judgment-debtor 
on fulfilling certain conditions. All that Ss. 25 
to 33, Dekkhan Agriculturists’ Relief Act, 
amounted to was to give certain advantages 
to agriculturist debtors and they did not take 
away any of the powers of the Subordinate 
Judges in dealing with insolvency petitions. 
Relying on these arguments the learned As- 
sistant Judge thought that S. 82 (b), Provincial 
Insolvency Act, was no bar to the present 
petition being entertained by the Subordinate 
Judge. 

Mr. Dharap on behalf of the present appli- 
cant has contended, firstly, that no appeal to 
the District Court from the order of the Sub- 
ordinate Judge lay, and, secondly, that it was 
not competent to the creditor opponent to 
present an insolvency petition against the 
judgment-debtor. On the first point he has 
relied on S. 33, Dekkhan Agriculturists’ Relief 
Act, which says that no appeal shall lie from 
any order passed under chap. 4 except orders 
passed in exercise of the power conferred by 
S. 359, Civil P. C. (corresponding to S. 69, 
[Provincial Insolvency Act). The section un. 
doubtedly says that no appeal from the order 
of the Subordinate Judge was competent to 
Ithe District Court, but under S. 53, Dekkhan 
Agriculturists’ Relief Act, a revision lay to 
the District Judge on a question of legality or 
propriety of any order passed by a Subordi¬ 
nate Judge in any matter falling under chap. 
4, Dekkhan Agriculturists’ Relief Act. The 
question before the Assistant Judge was a ques¬ 
tion of jurisdiction of the trial Court and could 
very properly, therefore, form the subject- 
matter of revision. The order of the learned 
Assistant Judge may, therefore, be regarded 
as an order in revision and there was nothing 
irregular in his dealing with the question that 
was raised before him. 

The second question is more important and 
difficult. Section 82 (b), Provincial Insolvency 
Act, makes it clear that the provisions of the 
Act will not apply, at least primarily or ini¬ 
tially, to cases to which Chap. 4, Dekkhan 
Agriculturists’ Relief Act, is applicable. That 
chapter is headed “On Insolvency,” and is 
meant to apply to the cases of agriculturist 
debtors. Section 24, Dekkhan Agricnlturists’ 

Relief Act, is in these terms : 

"24. Every Subordinate Judge shall have the 
powers conferred by Ss. S44 to 359 (both inclusive) 
of the Code of Civil Procedure, as modified by the 
provisions next hereinafter contained, for the pur¬ 
pose of dealing with applications under the Code of 
Civil Procedure or under this Act to have agricul¬ 
turists residing within the local limits of his ordi¬ 
nary jurisdiction declared insolvent and proceedings 
taken under orders passed under cl. (2) of S. 19 ; 
and, except as provided in Chap. 7 of this Act, no 


such application or proceeding shall be dealt with by 
any other Court.” 

So far as the powers of the Subordinate 
Judges, therefore, are concerned, what is in¬ 
tended by this section is that they are to be 
found in ss. 344 to 359 of the old Civil P. C. of 
1877 and the sections of the Dekkhan Agri- 
culturists’ Relief Act under chap. 4 read 
together. The section speaks of the powers of 
the Subordinate Judge conferred by Ss. 344 to 
359, Civil P. C., as modified by the provisions 
contained in chap. 4. It is to be noted here 
that in connexion with the said powers, appli. 
cations both under the Code of Civil Procedure 
and under the Dekkhan Agriculturists’ Relief 
Act to have agriculturists declared insolvent 
are mentioned. Section 25 deals with appli- 
cations made by agriculturist debtors to be 
declared insolvent, the provisions therein be- 
ing more liberal than those contained in the 
old Code of Civil Procedure of 1877 or 1882 in 
that an agriculturist whose debts amount to 
50 rupees or upwards is allowed to apply to 
a Sulx)rdinate Judge for being declared in- 
solvent, the limit stated in the Code being 
Rs. 500. The next S. 26 reads thus : 

“Notwithstanding anything contained in S. 351, 
Civil P. C., the Court shall declare an agriculturist 
an insolvent 11 it is satisfied that he is in insolvent 
circumstances, and that the application to have him 
declared an insolvent has been properly made under 
S. 344 of the said Code or S. 25 of this Act.” 

The provisions of this section, again, are 
more favourable to an agriculturist debtor 
than those in S. 851 of the old Code, wherein 
certain conditions are stated regarding which 
the Court had to be satisfied before it could 
declare the judgment-debtor an insolvent. 
The following sections, namely, ss. 27 to 82, 
deal with matters like the Nazir’s appoint, 
ment as Receiver, proof of debts, management 
of the insolvent’s property without the ap- 
pointment of a receiver for the benefit of his 
creditors, secured debts, the insolvent’s in- 
competence to alienate the property dealt 
with in Ss. 29 and 30 and the discharge of the 
claims of the creditors. Section 33, the last 
section in chap. 4, as I have already pointed 
out. relates to the bar of appeal from orders 
passed under chap. 4. 

In the year in which the Dekkhan Agricul¬ 
turists’ Relief Act was passed, namely, in 1879, 
the (Jode of Civil Procedure in force was that 
of 1877. Sections 344 to 360 therein were the 
sections contained in chap. 20, the beading of 
which was “On Insolvent judgment-debtors.” 
Those sections provided the law in force at 
the time with regard to insolvency. Sec- 
tion 344 read thus : 

“Any person arrested or imprisoned in execution 
of a decree for money may apply in writing to be 
declared an insolvent. 
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Such application shall be made to the District 
Court which ordered his arrest or imprisonment, or 
when the District Court did not make such order, 
then to the District Court to which the Court that 
made the order is subordinate.” 

It will be seen that this section only enabled 
a judgment.debtor against whom a money 
decree had been passed to apply to be declared 
an insolvent, no corresponding power to apply 
having been given to the decree-holder. But 
by Act 12 of 1879 s. 844 was amended, the 
following being substituted therefor : 

"Any judgment-debtor arrested or imprisoned in 
execution of a decree for money, or against whose 
property an order of attachment has been made in 
execution of such a decree, may apply in writing to 
be declared an insolvent. 

Any holder of a decree for money may apply in 
writing that the judgment-debtor may be declared 
an insolvent. 

Every such application shall be made to the 
District Court within the local limits of whose juris¬ 
diction the judgment-debtor resides or is in custody.” 

This amendment, therefore, gave the right to 
the holder of a money decree for the first time 
to apply that the judgmentdebtor might be 
declared an insolvent. It should be noticed 
that the enactment of ibis amendment was 
prior to the enactment of the Dekkhan Agri¬ 
culturists’ Relief Act, which is Act 17 of 1879. 
Section 845 described the different matters 
which an application in insolvency should set 
forth, and S. 346 provided for the signature 
and verification of the applicant. The subse. 
quent sections provided for service of the 
copy of the application, the powers of the 
Court, the procedure to be observed, the con¬ 
ditions on which the Court could declare a 
judgment-debtor to be an insolvent and other 
matters to be inquired into by the Court. 
Section 860 provided that the Local Govern¬ 
ment might, by notification in the official 
Gazette, invest any Court other than a Dis¬ 
trict Court with the power conferred on Dis¬ 
trict Courts by Ss. 344 to 859 (both inclusive), 
and that the District Judge might transfer to 
any Court situate in his district and so in¬ 
vested any case instituted under S. 844. Mr. 
Dharap has conceded that under s. 24, Dek- 
khan Agriculturists’ Relief Act read with 
8 . 844 of the old Civil P. C., a Subordinate 
Judge undoubtedly had power to entertain an 
application in insolvency, including applica¬ 
tions made by creditors, and he has further 
conceded that so long as Ss. 844 to 859 of the 
old Code remained in force and had not been 
repealed by the Provincial Insolvency Act of 
1907, creditors had power to make applications 
in insolvency against agriculturist-debtors. 
But his contention is that after the passing of 
the Insolvency Act of 1907, which has now 
been replaced by the Act of the same title of 
1920 the power of decree-holders to apply 
against agriculturist-debtors by insolvency 


petition has been taken away. This conten- 
tion rests on the following line of reasoning. 
We first start with the general bar provided 
by S. 82(b), Provincial Insolvency Act, namely 
that nothing in that Act, which has now taken 
the place of the provisions as to insolvency 
under the old Codes of Civil Procedure, applies 
to cases to which chap. 4, Dekkhan Agricul¬ 
turists’ Relief Act is applicable. When Ss. 844 
to 359 of the old Code were repealed by the 
Insolvency Act of 1907, the effect of S. 24, 
Dekkhan Agriculturists’ Relief Act, was that 
the reference therein to the said sections of 
the old Codes had to be read as reference 
to the corresponding provisions of the Insol¬ 
vency Act. Now the reference in s. 24, Dek¬ 
khan Agriculturists’ Relief Act, to those 
sections is in these terms : 

”Every Subordinate Judge shall have the powers 
conferred by Ss. 344 to 859 (both inclusive) of the 
Code of Civil Procedure as modified, etc.” 

There is no reference there to the capacity of 
a decree-holder to apply in insolvency against 
an agricuiturist-debtor. That being so, Mr. 
Dharap has contended that though the Courts 
of Subordinate Judges had the power to 
entertain applications in insolvency including 
applications from decree-holders, the decree- 
holders ceased to have the power or capacity 
to make such applications. It seems to us, 
however, that on examination this argument 
will be found to be wanting in substance. This 
line of reasoning has led Mr. Dharap to con¬ 
tend that even where under the provisions of 
chap. 4, Dekkhan Agriculturists’ Relief Act, 
there may be some reference to the capacity 
of the decree-bolder to apply in insolvency, 
as for instance in s. 26, it cannot be said that 
the creditor has at present got any right to 
proceed in insolvency against the agriculturist 
debtors. He has, therefore, been obliged to 
contend that the expression "to have him 
declared an insolvent has been properly made" 
in the said section means an application by the 
debtor agriculturist and that the reference 
therein to S. 344 of the old CJode is merely a 
remnant that has remained in the Dekkhan 
Agriculturists' Relief Act from the days prior 
to the passing of the Provincial Insolvency 
Act of 1907 when it did have some actual 
meaning in that it was competent then for 
decree-holders to make an application against 
an agriculturist debtor. 

It seems to ua clear, however, that the 
Legislature in enacting chap. 4, Dekkhan 
Agriculturists’ Relief Act, had not the inten¬ 
tion of superseding any of the provisions of 
the Civil Procedure Code of 1877, but intended 
that several of those provisions should be 
modified in favour of the agriculturist judg¬ 
ment-debtor. It is true that in no part oJ 
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chap, 4, Dekkhan Agricolturists’ Relief Act, 
ifl the power of a decree-holder to file an in- 
solvency petition against an agriculturist 
debtor expressly mentioned, the reason being 
that at the date of the enactment of the Act 
such a creditor had the power under the 
general provisions of the Code to file such a 
petition. It is clear, therefore, that chap. 4 
was not intended to be a self-contained piece 
of legislation on the subject of agriculturist 
debtors’ insolvency. This is shown by the 
reference to applications both under the Code 
and under the Act in s. 24. It is also shown 
by the language of S. 26 which refers to ap. 
plications properly made under s. 344 of the 
Code or S. 25 of the Act. If it was the inten¬ 
tion of the Legislature that decree-holders’ 
right to file an insolvency petition should be 
taken away, one would have expected the 
Legislature (even bearing in mind the fact 
that the language of tiie Act has been repea. 
tedly declared to be unhappy and cumbersome) 
to make a clear statement to that effect in 
one of the sections of chap. 4, and it has been 
conceded by Mr. Dharap that for some years 
after the passing of the Dekkhan Agricul. 
turists’ Relief Act the power of the creditor 
to proceed in insolvency against an agricul¬ 
turist debtor was a reality. Mr. Dharap has 
contended that though the Court may have 
the. power to entertain a particular kind of 
application, still it is possible that the appli¬ 
cant may not be given or may not have the 
power or right to make an application of that 
kind. Such a contention appears to us to be 
clearly untenable. It seems to us that where 
a certain Court is invested with powers to 
entertain certain kinds of applications it neces- 
sarily implies that applications of that nature 
may be presented to that Court. If, therefore, 

S. 24, Dekkhan Agriculturists’ Relief Act, 
refers to powers under the old Civil Procedure 
Code relating to insolvency and says that such 
powers in relation to agriculturist debtors, as 
modified by the provisions of subsequent 
sections of that chapter, will be exercisable 
by every Subordinate Judge, we do not think 
thatit would be ojwn to a party to contend that 
because there has been no express reference 
to the capacity of such party to make appli- 
cations requiring the exercise of such powers, 
the making of such applications is not warrant, 
ed by chap. 4. In our opinion, s. 26 in terms 
applies to the facts of this case. The reference 
to applications made under S. 844 can only 
mean that a decree-holder is entitled to make 
an application that his agriculturist debtor 
be declared an insolvent. We do not think 
that this reference to s. 844 can be held to 
have become obsolete or to be the remnant 
of the piece of legislation which has become 


inoperative. If this part of s. 26 is to bo given 
effect to, it must be because the judgment- 
creditor in this case could make the applica. 
tiou that he has made. If the intention was 
that a decree-holder should not have the right 
to apply in insolvency, it would have been 
sufficient to state, in the latter part of S. 20, 
that the application to have the debtor 
declared insolvent has been properly made 
under S. 25 of the Act. The expression "prq. 
perly made,” in our opinion, must be held to 
mean under the provisions of Ss. 345 and 346 
of the Codes of 1877 and 1882 , i. e. that the 
application must set forth the kind of con¬ 
tents mentioned in s. 845 and must be signed 
and verified in the manner required by s. 346. 

There is no doubt that initially there is the 
bar of s. 82 (b), Provincial Insolvency Act. 
But Ss. 844 to 859 of the old Code being re¬ 
pealed, by operation of S. 8. General Clauses 
Act, and s. 83 (2), Provincial Insolvency Act, 
references to old Code must be construed as' 
applying to the corresponding provisions of 
the Provincial Insolvency Act. We think 
that such references cannot be considered as 
references merely to the actual words used 
in s. 24 and other sections of the Dekkhan 
Agriculturists' Relief Act. The references un-' 
doubtedly in chap. 4 to Ss. 844 to 359 of the^ 
old Code are references to the whole law of' 
insolvency as contained in those sections. In' 
this view, the power of the creditor to make 
applications in insolvency must be regarded 
as saved by the present provisions of the 
Insolvency Act. We are, therefore, of opinion 
that the decree-holder was entitled under 
S. 9 of the present Insolvency Act to present 
an insolvency petition against the applicant? 
The learned Assistant Judge, therefore, was 
right in the view that he took regarding the 
jurisdiction of the original Court. The rule 
will, therefore, be discharged with costs. 
Costs in the trial Court will be costs in the 
cause. 

Q*N. Hule discharged. 
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Chagla J. 

District School Board of Belgaum _ 

Defendant — Appellant 

V. 

Mohamad Mulla — Plaintiff _ 

„ , Bespondent.. 

Second Appeal No. 937 of 1942, Decided on 7tb 
August 1944, against decision of Dist. Judge, BeU 
gaum, in Appeal No. 312 of 1940. 

Interpretation of statutes—Statutes of limita¬ 
tion — Retrospective effect when to be given — 

S. 26E (1), Bombay Primary Education Act (4 of 
1923, as amended by Act 12 of 1938) is retrospec¬ 
tive and applies to all suits instituted alter it 
came into force. 
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Statutes of limitation being procedural laws must 
be given a retrospective effect in the sense that they 
must be applied to all suits filed after they came into 
force. This general rule has got to be read with one 
important qualification, that if the statute of limita¬ 
tion, if given a retrospective effect, destroys a cause 
of action which was vested in a party or makes it 
impossible for that party for the exercise of his vest¬ 
ed right of action, then the Courts would not give 
retrospective effect to the statute of limitation : Case 
law discussed. [P 380 C 1] 

, Section 26E (1), Bombay Primary Education Act, 
4 of 1912 as amended by Act 12 of 1938, provided a 
period of limitation for suit against the District 
Board for anything done or purporting to be done in 
pursuance of the Act and the period of limitation 
was six months from the date of the act complained 
of. Act 12 of 1938 which introduced S. 26E (1) was 
published in the Gazette on 27th May 1938 and was 
to come into force on 1st July 1938 : 

Held that there was an interval between 27th 
May 1938, and 1st July 1938, during which the 
operation of the Act was suspended and the neces¬ 
sary intimation was given by the Legislature to the 
public that the Act would come into force on 1st July 
1938, and that if they were not vigilant about their 
rights, they would be deprived of them. No doubt 
under S. 26E (1) notice of thirty days had to be given 
to the District Board before a suit could be filed and 
therefore the period allowed by the Act between 27th 
May and 1st July 1938, for suits against the District 
Board by persons in whom the cause of action had 
vested before Act, 12 of 1938, came into force was 
very short but still those persons could exercise that 
right within that period. Section 26E (1) therefore 
must be deemed to be retrospective and applied to 
all suits filed after it came into force. (P 380 C 2] 

If. C. Coyajee and D. R. Manerikar — 

for Appellant. 

G. R. Madbhavi and P. V. Vase — 

for Respondent. 

Judgment. —The only poinb that arises in 
these appeals and in the Civil Revision Appli¬ 
cation NO. 4 of 1941 is one of limitation. The ap- 
I)eUant, the District School Board of Belgaum, 
had employed the respondents in the different 
appeals and in the civil revisional application 
as teachers and they were being paid on a 
certain scale. Pursuant to a certain resolution 
passed by Government, the board came to the 
conclusion that they had been paid more than 
they were entitled to and, therefore, the board 
directed that the respondents should refund 
the excess payments made, and orders were 
passed for deducting the excess amount from 
their pay by monthly instalments. These 
orders were communicated to the respondents 
by the end of April 1937, and the deductions 
actually started from 1st April 1937. These 
deductions went on for about twenty months 
when the respondents obtained legal advice 
and protested to the board that these deduc¬ 
tions were not legal and they filed the suits in 
October 1939 for recovering from the board 
the amounts already deducted from their 
salaries and for getting an injunction restrain¬ 
ing the board from making similar deductions 
in future. The point urged before me is that 
the claim of the respondents is barred except 


for the amounts deducted within six months 
of the filing of the suit and the claim for in- 
junction, and this contention is based on the 
amendment of Act 4 of 1923, the Bombay 
Primary Education Act, which was amended 
by Act 12 of 1938. Act 12 of 1938 provided a 
period of limitation for filing suits against the 
District Board for anything done, or purport¬ 
ing to have been done, in pursuance of the 
main Act, and the period of limitation pro¬ 
vided was six months from the date of the 
act complained of. The section* also provided 
that one month’s previous notice in writing 
of the intended action and of the cause there¬ 
of had to be given to the board. Now if this 
section applies, the claim of the respondents 
to the extent that it claims a refund of the 
amounts deducted six months prior to the 
tiling of the suit is clearly out of time. 

Laws of limitation are procedural laws and 
the general principle is that procedural laws 
have a retrospective effect because no person 
has a vested right in procedure. The Privy 
Council in two cases, 40 I. A. 74*^ and 67 I. A, 
251 ,^ has laid down that the law of limitation 
applicable to a suit or proceeding is the law 
in force at the date of the institution of the 
suit unless there is some distinct provision to 
the contrary ; and, therefore, as Act 12 of 1938 
was in force at the date when the respon¬ 
dents’ suit was filed, that law of limitation 
has got to be given effect to, and under the 
provisions of that Act, the claim of the res- 
pondents to the extent that I have indicated 
would be barred by limitation. 

It is true that there are cases in the books 
where a law of limitation destroys a cause of 
action which has accrued to a party and does 
not merely curtail the period of limitation 
within which he must enforce that cause of 
action, and the authorities have laid down 
that where a party is deprived of his right 
of action or his cause of action is destroyed 
by a statute of limitation, then the Courts 
would hesitate before giving such a statute a 
retrospective effect. The lower appellate Court, 
in rejecting the contention of the appellant 
with regard to limitation, relied on a decision 
of Sir Lawrence Jenkins in 41 Cal. 1125. In 
that case the suit was for recovery of posses- 
Sion. The plaintiff was dispossessed by the 


I. 26E Bombay Primary Education Act (4 of 
)23 as Amended by Act 12 of 1938). 

(’13) 40 I. A. 74 : 35 All. 227 : 19 I. C. 29X 
*. C.), Soni Ram v. Kanhaiya Lai. 

(’40) 27 A.I.R. 1940 P. C. 116 ; I.L.R. 

. C. 251 : I.L.R. (1940) Lah. 493 : 67 L A. -51 . 
39 I. C. 1 (P.C.), Masjid Shahid Ganj Mosque v. 
tiiromani Gurdwara Purbandhak Committee, 

mritsar. ^ . 

(’14) 1 A. I. B. 1914 Cal. 806 : 41 Cal^l2o . 

II. C. 37 (F. B.), Gopeshwar Pal v. Jiban Cbandra 

handia. 
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landlord’s assignee in 1903. The suifc was filed 
on 9th July 1909. Under the law then in 
force, suits could be brought within twelve 
years after dispossession in such cases. On 
llth May 1907, an amending Act was passed 
cutting down the period of limitation to two 
years. No interval was given for the amending 
Act to come into force, and the question that 
, arose was whether the amending Act should 
have retrospective effect. At p. 11S2 in the 
course of the arguments Sir Lawrence Jen¬ 
kins C. J. observed: 

“The tendenoy of the cases seem generally to bo 
not to construe an Act so as to take away any exist, 
ing right. But there is no objection to say that 
where the time for suing is cut down, but it does not 
amount to a confiscation of right, the new Act is ap¬ 
plicable. That reconciles all cases.’* 

Sir Lawrence Jenkins held that it was im- 
possible for the plaintiff to comply with the 
provisions of the Act, that he had a vested 
right of suit and that the Act could not be 
construed to mean that that vested right bad 
been destroyed by the passing of that statute. 
The important fact to remember is that no inter- 
yal was given by the Legislature for the amend, 
ing Act to come into force. In 6 Bom. 26 * 
subsequently to the institution of the plain, 
tiffs’ suit, one of the defendants died, and his 
son, as his legal representative, was made a 
defendant in his stead. The new defendant 
objected that his father had been dead more 
than six months before the application of the 
plaintiffs to make him a defendant and that, 
therefore, the suit should abate, as provided 
by the last clause of S. 369, Civil P. 0., Act 
10 of 1877 (introduced by the amending Act 
12 of 1879) and Art. 171.B, Limitation Act, is 
of 1877, which prescribed a period of sixty 
days within which an application should be 
made to have the representative of a deceased 
defendant made a defendant to a suit. The 
Court consisting of Melvill J. and Kemball J. 
held that the provisions of Art. 171.B, Limita¬ 
tion Act, should not be given retrospective 
effect, and the principle there enunciated was 
that as a general rule an act of limitation, 
being of a law of procedure, governs all pro¬ 
ceedings, to which its terms are applicable, 
from the moment of its enactment except to 
the extent that its operation is expressly ex¬ 
cluded. But this principle admits of one 
qualification that when the retrospective ap¬ 
plication of a statute of limitation destroys 
vested rights or inflicts such hardships or in¬ 
justice as could not have been within the con¬ 
templation of the Legislature, then the statute 
should not be construed retrospectively. One 
consideration that greatly weighed with the 
Court in refusing to give retrospective effect 
to tha t particular statute of limitation was 

4. ('81) 6 Bom. 26, Ehuaalbbai v. Eabbai. 


that the Act came into force at the moment 
at which it received the assent of the Governor. 
General. The plaintiffs, therefore, in that 
suit had no such notice as might have enabled 
them to anticipate the divestiture of their 
right of revival of the suit. In that case 
Melvill J., referred to the case in ( 1852 ) 21 
L. J. M. G. 193® in which it was held that the 
11 & 12 Viet., c. 43, S. 11, which limits the time 
for takingsummary proceedings before justices 
to six months from the time when the matter 
complained of arose, was fatal to proceedings 
begun after the passing of the Act, in respect 
of a matter which had risen more than six 
months before the Act was passed. In that 
case there was an interval of six weeks be¬ 
tween the passing of the Act and its coming 
into operation, and the concession of this 
interval was thought to show that the hard- 
ship in question had been in the contemplation 
of the Legislature, and had been thus provid- 
ed for; and in that case Lord Campbell said 
(p. 195): 

“If the Act had come into operation immediately 
after the time of its being passed, the hardship 
would have been so great that we might have in- 
ferred an intention on the part of the Legislature 
not to give it a retrospective operation; but when we 
see that it contains a provision suspending its opera¬ 
tion for six weeks, that must be taken as an intima¬ 
tion that the Legislature has provided that as the 
period of time within which proceedings respecting 
antecedent damages or injuries might be taken 
before the proper tribunal." 

There is a decision in (1899) 1899 p. 236® 
to which my attention has been drawn by Mr. 
Coyajee in which the facts are very similar 
to the facts in this ease. There the Public 
Authorities Protection Act was passed on 6th 
December 1893, and came into force on 1st 
January 1894, and that Act provided that 
an action against any person, in respect of 
any alleged neglect or default in the execution 
of any Act of Parliament or of any public 
duty pr authority, must be commenced with¬ 
in six months next after the act, neglect or 
default complained of. The plaintiffs in the 
suit alleged that they had suffered damages 
by reason of an act which took place on I8th 
September 1893, and the President of the Pro- 
bate Division dismissed the action on the 
ground that it was barred by limitation. In 
that case it will be noticed that a suflBcient 
interval was given by the Legislature, namely, 
from 5th December 1893, to 1st January 1894 , 

80 that if intending suitors were not vigilant 
their right of action would be barred. In the 
judgment of the President, which was approv¬ 
ed of by the Appellate Bench, the learned 
Judge said (p. 24i): 

21 L. J. M. C. 193, Reg. v. Leeds and 
Bradford Ry. Co. 

6 . (1899) 1899 P. 236, The Ydun. 
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. . it is clear that what must be taken to be an 
improvement in procedure is not to be considered as 
interference with a vested right of those who would 
have preferred the procedure to remain in its unre¬ 
formed condition.” 

Mr. Madbhavi for the respondent has drawn 
my attention to a decision in 39 Mad. 645.^ It 
is a judgment of a Full Bench consisting of 
Sir John Wallis C. J., Seshagiri Ayyar and 
Kumaraswami Sastriar JJ. The question 
there was whether Ss. 210 and 211 and Art. 8 
of Part a of the Schedule of the Madras Estates 
Land Act (l of 1908) should be given a retros¬ 
pective effect. In that case the Act came into 
force two days after it received the Viceroy’s 
assent ; and as pointed out by Sir John 
Wallis C. J., it left no opportunity to the 
plaintiff for the exercise of his vested right of 
suit. The claim for rent which was claimed 
in the suit was not barred at the date of the 
passing of the Act, and the result of the 
passing of the Act was to leave no opportu- 
nity for the exercise of the plaintiff’s vested 
right of suit; and Sir John Wallis held that 
the effect of the amendment would be, if con¬ 
strued retrospectively, to destroy the plaintiff’s 
right of suit which was in existence when 
the Act came into force. Kumaraswami 
Sastriar J. agreed with the view taken by 
Sir John Wallis and in his judgment too he 
has stressed the point that there was not suffi¬ 
cient time between the assent given to the 
Act by the Governor-General and its coming 
into force so that the public had not due 
notice of the provisions of the new Statute 
which was going to come into force. 

Considering these authorities, it is clear 
that as a rule statutes of limitation being 
procedural laws must be given a retrospective 
effect in the sense that they must be applied 
to all suits filed after they came into force. 
This general rule has got to be read with one 
important qualification, and that is that if the 
statute of limitation, if given a retrospective 
effect, destroys a cause of action which was 
vested in a party or makes it impossible for 
that party for the exercise of his vested right 
of action, then the Courts would not give re- 
trospective effect to the statute of limitation. 
The reason for this qualification is that it 
would inflict such hardship and such injustice 
on parties that the Courts would hesitate to 
attribute to the Legislature an intention to do 
something which was obviously wrong. Ap¬ 
plying this principle to the facts of this case, 
Act 12 of 1938 was published in the Gazette on 
27th May 1988, and S. 1 provided that it shall 
come into force on such date as the Provin- 
cial Government may by notification in the 

7. (’16) 3 A.T.B. 1916 Mad. 912 : 39 Mad. 645 : 30 

I. O, 94 (F.B.), Rajah of Pittapur v. Venkata Sabba 

Row. 


Official Gazette appoint; and the date ap¬ 
pointed by the Provincial Government was 
Ist July 1938. So there was an interval be- 
tween 27th May 1938, and 1st July 1938, dur¬ 
ing which, if I might so put it, the operation 
of the Act was suspended and the necessary 
intimation was given by the Legislature to 
the public that the Act would come into force 
on ist July 1938, and that if they were not 
vigilant about their rights, they would be de¬ 
prived of thenf. It is true that it was not open 
to the respondents immediately to go to 
Court on the Act being published in the Gov¬ 
ernment Gazette of 27th May 1988, because 
under S. 26E a notice of thirty days had to be 
given to the District School Board. But even 
if such a notice bad been given and the neces¬ 
sary period had expired, still a few days 
would have been left to the respondents to 
file the necessary suits. It may be that the 
period is extremely short, but I cannot possibly 
hold that the respondents were deprived of 
an opportunity of exercising their right of 
action which had vested in them. However 
short the period, the respondents had their 
right after giving the necessary statutory 
notice to commence their action against the 
District School Board. However reluctantly 
I must come to the conclusion that Mr. 
Coyajee’s contention must prevail and that 
the respondents’ claim except for a period of 
six months prior to the filing of the suit and 
for injunction is barred by limitation. 

G.N. Appeal allowed. 
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Macklin and Lokur JJ. 

Shankar Hari and another—Appellants 

V. 

Damodar Vyankaji — Respondent. 

Letters Patent Appeal No. 40 of 1941, Decided 
on 23rd June 1944, from decision of Divatia J. Re¬ 
ported in ('42) 29 A.I.R. 1942 Bom. 29. 

(a) Civil P. C. (1908), O. 21, Rr. IS and 16 and 
Ss. 146 and 151 — Decree assigned jointly to 
more than one person—O. 21, Rr. 15 and 16 can 
be applied—One assignee can execute decree. 

Where a decree is assigned jointly in favour of 
more persons than one the assignees may deem¬ 
ed to be joint decree-bolders by reason of S. 146 
for the purposes of the application of O. 21, R. 15. 
Assuming that 0. 21, Rr. 15 and 16 do not in terms 
apply to the execution of a decree by only one out of 
several assignees of that decree, S. 151 will empower 
the executing Court to apply the principles analogoos 
to those rales. Therefore, under O. 21, Rr. 15 and 16 
read with Ss. 146 and 151, one of the joint assignees 
of a decree can be allowed to execute the decree on 
behalf of himself and the other assignees : Cass Zaw 
discusssd. [P 381 C 2; P 382 C 2J 

The Court may impose under 0.21, R. 15 (2), sach 
terms for the conduct of the execution as may M 
necessary for the protection of the interests of the 
other assignees. Of course in such a case the prope* 
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Oomse would be to require the other assignees to be 
brought oo the record of the execution proceedings. 

[P 382 C 2l 

(b) Civil P. C. (1908), S. 151 _ Object of. 

Where rights are conferred by Civil Procedure Code 
and no provision is made for a particular set of facts, 
the Courts ought to apply the provisions which are 
nearest in point with such modifications as may be 
necessary, not refusing relief on the ground that the 
Legislature has not in terms made provision for a 
particular case. The object of S. 151 is to give such 
power to Courts and to prevent a failure of justice. 

[P 382 C 2] 

(c) Limitation Act (1908), Art. 182 (5 —Expres¬ 
sion “in accordance with law” in Art. 182 (5)_ 

Meaning of — Application under O. 21, R. 15 (1) 
or R. 16—Application is step in aid of execution 
whether order under O. 21, R. 15(2) is passed or 
not or whether notices under O. 21, R. 16 are 
issued or not—Words and phrases. 

The expression “in accordance with law” in 
Art. 182 (5) does not imply that the application must 
be successful. It may be in accordance with law for 
the purpose of Art. 182 (5) and yet the applicant may 
not be entitled to any relief on account of circum¬ 
stances other than there being any defect in the ap¬ 
plication itself. A valid application made in accord¬ 
ance with law cannot cease to be in accordance with 
law by any subsequent default on the part of the 
applicant. Hence, an application under 0. 21, R. 16 
(1) or B. 16 is in accordance with law and a step in 
aid of execution and is sufBcient by itself to keep the 
decree alive irrespective of whether an order under 
R. 15 (2) is passed or not or notices under R. 16 
proviso are issued or not : (’22) 9 A. I. R. 1922 Pat. 
597, Eel. on. (P 383 C 2) 

Q. N. Thakor and S, T. Ahhyankar _ 

for Appellants. 

P. B. Oajendragadkar — for Respondent. 

Lokur J* —This appeal under the Letters 
Patent from a decision of Divatia J. arises 
out of execution proceedings. The decree 
sought to be executed was obtained by one 
Megbnatb against eight defendants, of whom 
the appellants were defendants 7 'and 8, for 
the recovery of Ba. 2431-1.9 and costs of the 
suit. The decree was passed on ist September 
1928. Meghnath hied a darkbast to execute 
the decree and it was disposed of on 16 th 
April 1926. Meghnath then recovered Rs. 400 
out' of Court and transferred the decree by a 
deed of assignment to one Maruti and the 
respondent Damodar on I5th April 1926. On 
7th July 1926, the appellants paid Es. 814 to 
Maruti out of Court and were absolved by 
him from all further liability under the decree. 
The other assignee Damodar, the present res. 
pondent, then presented darkhst No. 160 of 
1929 against defendants 1 and 6 only, and it 
was disposed of on I6th April 1929. The next 
darkbast was filed by him against defendant 
2 alone, and it was disposed of on 1st July 
1982. In these two darkhasts no notice was 
issued either to the original decree-holder or 
to the judgmentdebtors under o. 21 , r 16 
CivU P. C. The other assignee Maruti was 
not a party to them. The present darkbast 
was filed by Damodar against defendants 7 


and 8 and the heirs of defendant 6 on Qist 
November 1934. Notices under o. 21, R. le, 
were duly served and the assignment of the 
decree to Maruti and Damodar has been held 
proved. It has also been found that the shares 
of Maruti and Damodar in the decree are 
one-third and two-thirds respectively, though 
the assignment was effected by a single deed. 
The only ground on which the darkbast is 
now attacked is that the two previous dar- 
khasts being not in accordance with law, the 
present darkbast is barred by limitation. 
Divatia J. did not accept that contention and 
ordered that the darkbast should be proceeded 
with for the recovery of only two-thirds of 
the amount due under the decree at the date 
of the darkbast. Various reasons are advanced 
by Mr. Thakor for the appellants in support 
of his contention that the darkhasts of 1929 
and 1982 cannot save the bar of limitation. 
His principal contention is that they should 
have been filed by both the assignees, Maruti 
and Damodar, as there is no provision in the 
Code of Civil Procedure allowing only one of 
two assignees of a decree to execute it. It is 
true that there is no express provision to that 
effect. But by analogy the provisions of o. 21 , 

R. 16 , may be extended to such a case. Sub. 
r. (i) of that rule provides: 

“Where a decree has been passed jointly in favoar 
of more persons than one, any one or more of such 
persons may, unless the decree imposes any condU 
lion to the contrary, apply for the execution of the 
whole decree for the benefit of them all.” 

As the decree in the present case was not 
originally passed jointly in favour of two or 
more persons, the provisions of this sub.rule 
do not in terms apply to it. But though passed 
in favour of only one person, it has been 
assigned jointly to two persons and they, as 
the persons claiming under the decree, can 
execute the decree as if they were the decree- 
holders. It is true that the definition of 
"decree-holder” in the Civil Procedure Code 
of 1882 included a transferee of a decree, and 
those words have now been omitted in S. 2, 
sub-s. (8), of the Code of 1903. But that 
omission is made good by the newly added 

S. 146 whereby the transferee of a decree, 
being a person claiming under the decree, 
holder, steps into his shoes and for all pur- 
poses he may be regarded as a decree-holder 
himself. If the assignment of the decree is 
jointly in favour of more than one, then such 
assignees may be deemed as joint decree-hol- 
ders for the purpose of the application of the 
provisions of 0. 21 , R. 15 of the Code. This 
was the view taken by a Pull Bench of the 
Madras High CoMvt in 4 4 Mad. 919.^ In that 

1. (’21) 8 A.I.R. 1921 Mad. 699 : 44 Mad. 919 : 69 

I. 0. 337 (F.B.), Muthiah Chettiar v. Govinddoes 
Erishaadoas. 
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case it is hold that where a portion of a decree 
is transferred to another either by assignment 
in writing or by operation of law, tbe trans¬ 
feree is in the position of a joint decree-holder 
and the executing Court has got the inherent 
power to grant him relief in execution by 
applying the general principles of law analo¬ 
gous to O. 21 , R. 15. Otherwise, as observed 
by Wallis C. J., 

“it would be a very unsatisfactory state of the law, 
if a decree-holder who has obtained valuable consi¬ 
deration for a part transfer of the decree were to be 
at liberty to abandon or delay the execution of the 
decree and defeat the right of the transferee.” 

Though such a transfer of a part of the decree 
is not regarded as valid by this Court in 
58 Bom. 226,^ yet the principle of the ruling 
regarding the application of O. 21, R. 15, is in 
accordance with the view expressed by Shah J. 
in 51 Bom. U3.’' There, on the application of 
one out of several surviving coparceners of 
a deceased decree-holder, the darkhast was 
transferred to the Collector, and when it was 
pending before him the executing Court held 
that one surviving coparcener could not main¬ 
tain the application. The proceedings were, 
therefore, recalled from the Collector and the 
darkhast was dismissed. In the next darkhast 
filed by all the coparceners a question arose 
whether for the purposes of limitation the 
period during which the proceedings were 
pending before the Collector could be deducted 
under Sch. 3, para. 11 (3), Civil P. C., and in 
holding that it could Shah J. gave two rea- 
sons. He said that the learned Judge who 
took a contrary view appeared to have taken 
an erroneous view in bolding that because the 
darkhast was ultimately found not to have 
been properly presented, tbe order referring 
the matter to the Collector for execution and 
all the proceedings that were then pending 
before the Collector were wholly invalid. He 
further held that the darkhast was properly 
presented, although it was presented by one 

of the coparceners only. He observed {p. 148): 

“Such a presentation could not bo said to be in¬ 
valid in view of the provisions of S. 146, Civil P. C., 
and the provisions of 0. 21, R. 15. It may be defec¬ 
tive and the executing Court may not proceed with 
execution on the application of one of them under 
the circumstances. But the presentation by one of 
the surviving coparceners of the deceased decree- 
holder could not bo said to be invalid so as to render 
the proceedings before the Collector invalid and so 
as to prevent the deduction of the time mentioned 
in sub-para. (3) of para. 11, Sch. 3 of the Code.” 

Mr. Thakor argues that the first ground 
was sufficient for the disposal of the appeal 
and, therefore, the second ground, which is 
relevant fo r our present purpose, was obiter. 

2. (’34) 21 A.l.K. 1934 Bom. 59 : 58 Bom. 226 : 

147 I. C. 1119, Narayandas Sunderlal v. Tejmal 

Mohanlal. 

3. (’27) 14 A.I.B. 1927 Bom. 123 : 51 Bom. 143 : 

100 I.C. 619, Madhav Prabhakar v. Balaji Govind. 


We think that both the grounds were equally 
relied upon in support of the finding that the 
time spent before the Collector should be de¬ 
ducted. Moreover, we entirely agree with the 
view expressed in the second ground. The 
wording* of S. 146 is quite general. Order 21, 

R. 16, provides: 

“Where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the interest 
of any decree-holder in the decree is transferred by 
assignment in writing or by operation of law, the 
transferee may apply for execution of the decree to 
the Court which passed it; and tbe decree may be 
executed in the same manner and subject to the 
same conditions as if the application were made by 
such decree-holder.” 

This enables the transferee of a decree to 
execute the decree subject to the condition 
contained in the proviso that a notice should 
he given to the decree-holder and the judgment- 
debtors. Assuming that O. 21, Rr. 15 and 16 do 
not in terms apply to the execution of a decree . 
by only one out of several assignees of that 
decree. S. 151, Civil P. C., will empower the 
executing Court to apply the principles analo. 
gous to those rules. Where rights are confer- 
red by the Code and no provision is made for 
a particular set of facts, we think the Courts 
ought to apply the provisions which are nearest 
in point with such modifications as may be 
necessary, not refusing relief on the ground 
that tbe Legislature has not in terms made 
provision for a particular case. The object of 

S. 151 is to give such power to Courts and to 
prevent a failure of justice. Reading o. 21, 
Rr. 15 and 16, with Ss. 146 and 151 of the Code, 
we see no objection to one of the assignees of 
a decree being allowed to execute it on behalf 
of himself and the other assignees. The Court 
may impose under O. 21, R. 15, sub-r. (2), such 
terms for the conduct of the execution as may 
be necessary for the protection of the interests 
of the other assignees. Of course, in'-such a, 
case, the proper course would be to require 
the other assignees to be brought on the record 
of the execution proceedings, and that has 
now been done in this case and Maruti has 


been added as a party to this darkhast. 

Mr. Thakor has referred us to the cases m 
4.1. R. 1934 pat. 627^ and A. I. B. 1931 Lah. 

In the Patna case, a Mahomedan lady, 
who had obtained a mortgage decree, died 
leaving her father, her husband and her two 
daughters as her heirs. The two daughters 
alone executed the decree and purchased tbe 
mortgaged property at the execution sale. The 
judgment-debtors then applied to have the 
sale set aside. A similar application was 
also by a transferee of the interest of the 

4. (’34) 21 A. I. B. 1934 Pat. 627 : 152 I. C. 776, 

Mt. Amiran v. Mt. Kaniz Aiflha. 

5. (’31) 18 A. I. B. 1931 Lah. 6: 130 I. C. 403, Md. 

Eazam v. Nadir All Shah. 
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deoree-holder’s father. Both the applications 
were rejected by the executing Court and its 
orders were confirmed by the District Judge. 
In the High Court it was contended that the 
daughters- were debarred from executing the 
whole decree without stating either that they 
were the sole decree.holders or that they were 
executing the decree on behalf of all the decree, 
holders as required by 0. 21, E. 15. To repel 
that contention Agarwala J. observed that that 
rule referred to a decree passed jointly in 
favour of more than one plaintiff and not to 
a decree passed in favour of one person only. 
Nevertheless the sale was upheld, though it 
was in execution of the decree by only two 
out of the four joint legal representatives of 
the deceased decree-holder. 

The Lahore case had to deal with the 
question of limitation. A decree-holder hav- 
ing died during the pendency of execution 
proceedings, his three sons, one of whom was 
a minor, continued the darkhast as his legal 
representatives. The darkhast was disposed of 
in 1924, and the minor son gave a fresh dark- 
hast in 1929 within three years after attaining 
majority. The executing Court dismissed the 
darkhast as time.barred, but in appeal the 
High Court held it to in time on the ground 
that the three sons constituted one legal re. 
presentative of the deceased decree.holder, that 
one of them could not execute the decree or 
give a valid discharge, and that o. 21, E. 15, 
Civil P. C., did not affect S. 7, Limitation Act, 
as it did not confer an unconditional right on 
one of the decree.hold6r3 to execute the decree, 
but such a right was subject to control by the 
executing Court. Nevertheless, the minor son, 
who had attained majority, was allowed to 
execute the decree, though his two brothers 
were also the legal representatives of the 
deceased decree.holder. Jai Lai J., who (sitting 
singly) decided the case, does not seem to 
have been sure of his ground and he observed 
(p. 6) ; 

"... the matter is not free from difficulty and it 
is not without some hesitation that I have reached 
the conclusion that the appeal must be accepted.’* 

Thus in both these cases some only out of 
several legal representatives of a deceased 
decree-holder were allowed to execute the 
decree, and they can1)y no means be regarded 
as supporting the vibw that under the circum. 
stances like the present an application made 
by one of the assignees to execute the decree 
is not to be treated as made in accordance 
with law so as to save the bar of limitation. 
If the remarks made in them are to be deemed 
to lay down any rule to the contrary, then we 
respectfully differ from them. Mr. Thakor’s 
next argument is that even if Damodar alone 
could present the darkhasts of 1929 and 1932, 
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his applications were not in accordance with 
law as the notices required by the proviso to 
0.21, R. 16, were not given to the decree.holder 
and the judgment-debtor’s. The expression 
“in accordance with law” does not imply that 
the application must be successful. It may be 
in accordance with law for the purpose of 
Art. 182 ( 5 ) of Sch. 1 , Limitation Act, and yet 
the applicant may not be entitled to any relief 
on account of circumstances other than there 
being any defect in the application itself.* 
The notices under 0 . 21, R. .I 6 , Civil P. C., 
are to be given after the application for exe- 
cution is presented. A valid application made 
in accordance with law cannot cease to be in 
accordance with law by any subsequent de- 
fault on the part of the applicant. 

Mr. Thakor also argues that under 0 . 21, 
R. 15 ( 1 ), an application by one of the joint 
decree.holders becomes valid only after the 
Court allows the application by an order 
under sub-r. (2). But as held in 1 Pat. 609,“ 
once an application is made under sub-r. ( 1 ), 
the mere fact that no order is passed by the 
Court under sub-r. ( 2 ) does not make it any 
the less an application in accordance with law. 
Similarly an application under 0. 21, R. 16, is 
a regular application for execution and no 
separate application is required for the issue 
of notices under the proviso. Hence, whether, 
such notices are issued or not and whether an 
order under sub-r. (2) of R. 15 is passed or not, 
the application is a step-in-aid of execution 
and is sufficient by itself to keep the decree 
alive. Lastly, it is argued that at any rate 
the applications made by Damodar in 1929 
and 1932 were not valid against the appellants 
who were not parties to them and cannot, 
therefore, save the bar of limitation as against 
them. But if those applications were in ac. 
cordance with law, then under Expln. 1 to 
Art. 182 , sch. 1 , Limitation Act, they effectively 
keep the decree alive against all the judgment- 
debtors. The present darkhast must, therefore, 
be held to be in time. The appeal is dismissed 
with costs. 

Q.N. Appeal dismissed. 

6^ (’22) 9 A. I. R. 1922 Pat. 597 : 1 Pat. 609 : 69 
I. 0. 668, Gobardhao Das Dwarka Prasad v. Satish 
Chandra Rai. 
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LoKUR AND RaJADHYAKSHA JJ. 
Kekkuskru Edulji — Appellant 

V. 

Jinahhai Jiwanji — Respondent. 

Civil Ref. No. 7 of 1943, Decided on 2nd August 
1944, made by First Class Sub-Judge, Surat. 

Bombay Agricultural Debtors’ Relief Act (28 
of 1939), S. 2 16 ) (a) (iv)—Income means net and 
not gross income. 
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The word “income” in S. 2, sub-s. (6) (a) (W), 
means net income and not gross income: Case law 
referred. [£* ^ 

J.C. Sliah and A. 0. Kotwal — for Appellant^ 

liOkur J. — This is a reference made by 
the First Class Subordinate Judge of Surat 
under O. 46. K. 1. Civil P. C., and arises out 
of an appeal pending before him under S. 9, 
Bombay Agricultural Debtors’ Relief Act. 
In the statement of facts of the case drawn 
up by him he has said that he entertains a 
doubt about the correct interpretation of the 
word “income” in the definition of the word 
“debtor” in S. 2, sub-s. (6) (a) (iv), of that 
Act, but be has expressed no opinion of his 
own as required by O. 46, B. 1, Civil P. C. The 
appellant, claiming to be a debtor, made an 
application to the Debt Adjustment Board at 
Bulsar under S. 17, sub-s. (l), Bombay Agri¬ 
cultural Debtors’ Relief Act, for the adjust- 
ment of his debts. The Board held that he 
was not a debtor since his annual income 
from sources other than agriculture exceeded 
Rs. 300. “Debtor” is defined in S. 2 (6) (a) (iv) 
as meaning 

“an individual (i) who is indebted, (ii) who bolds land 
used for agricultural purposes (iii) who has been cul¬ 
tivating such land personally from a date prior to 
Ist April 1937 and (iv) whose annual income from 
sources other than agriculture and manual labour 
does not ordinarily exceed twenty per cent, of Ins 
total annual income or does not exceed Bs. 300 which¬ 
ever is greater.” 

In the opinion of the Debt Adjustment 
Board, the appellant does not fulfil the fourth 
condition for being a debtor. He has, at pre¬ 
sent, no land of his own, but has taken on 

lease twenty-four lands of his brother assessed 
at RS. 68 4-0 on a rent of Rs. 300 a year. Out 
of those lands, he personally cultivates an 
area of 10 acres and 23 gunthas and has sub¬ 
let the rest. He admits that he gets an in¬ 
come of Bs. 200 from the former and Rs. 460 
or Rupees 570 from the latter. According to 
Expln. 1 to s. 2. sub-s. (6), Bombay Agricul¬ 
tural Debtors’ Relief Act, “agriculture" does 
not include leasing of land. Hence, income 
derived by the appellant from the lands leased 
out to tenants is to be treated as “income 
from sources other than agriculture and man- 
ual labour,” and, if it exceeds RS. 300 a year, 
the appellant will not be deemed to be a 
debtor as defined in S. 2, sub-s. (6) (a) (iv). 
In appeal it was contended before the learned 
Subordinate Judge that out of Rupees 460 or 
Rs. 570 realized by him from the lands sub. 
let, he bad to pay Bs. 300 to his own landlord, 
and thus his net income was less than Rupees 
800 a year. The learned Judge could not 
make up his mind as to whether the word 
“income” used in S. 2, sub-s. (6) (a) (iv) meant 
gross income or net income, and so he has 
made this reference. The word “income" 


standing by itself, is capable of meaning either 
gross profit or net profit and has, therefore, 
to be interpreted with reference to the con¬ 
text. In common parlance, however, income 
is understood to mean net income.- In (1881) 
6 A. C. 373^ the Privy Council had to inter¬ 
pret the word “income” for the purpose of 

taxation, and their Lordships said (p. 384) : 

“ . . . there is nothing in the enactment imposing 
the tax, nor in the context, which should mduce 
them to construe the word ‘income’ when applied to 
the income of a commercial business for a year, 
otherwise than in its natural and commonly accepted 
sense as the balance of gain over loss, . . .” 

This interpretation was adopted by the Madras 
High Court in 27 Mad. 647^ and in A. I. B. 
1928 Mad. 346.^ In ( 1888 ) 13 A. c. 418,* Lord 

Herschell observed (p. 424) : 

“The profit of a trade or business is the surplus 
by which the receipts from the trade or business 
exceed the expenditure necessary for the purpose of 
earning those receipts. That seems to me to be the 
meaning of the word ‘profits’ in relation toanytrade 
or business. Unless and until you have ascertained 
that there is such a balance, nothing prists to which 
the name ‘profit’ can properly be applied.” 

The same principle applies to income from 
any other sources unless it appears from the 
context that gross income is intended. In the 
present case, the lands do not belong to the 
appellant. He has taken them on lease on 
condition of paying a rent of Rs. 300 and sub¬ 
let them in the expectation of getting some¬ 
thing more from his sub-tenant. He may as 
well ask his sub-tenant to pay his landlord 
the stipulated rent directly and may recover 
only the balance from him. It is this balance 
which comes to the hands of the appellant for 
his own use. In 33 Bom. 376® a similar view 
was taken in interpreting the word ‘ agricul- 
turist” under the Dekkhan Agriculturists’ 
Relief Act and in finding out whether the in¬ 
come from agricultural source exceeded the 
income from non-agricultural sources, the 
expenses incurred in getting that income, the 
assessment and expense of cultivation were 
deducted before arriving at the income from 
the different sources. The obvious object of 
the definition is that he who earned reasona¬ 
bly enough from non-agricultoral sources for 
maintaining himself should not be given the 
benefit of the Act. For that purpose, the in¬ 
come referred to must ba what he can call h^ 
own and utilizes for his.own livelihood. It 
is only the net income which can be so charac¬ 
terised. We, therefore, feel no doubt that 


1. (1881) 6 A. C. 373, Lawless v. Sallivan. 

2. (’03) 27 Mad. 547, Municipal CoanoU of Manga¬ 
lore V. The Codial Bail Press. ., a t a 

5. (’28) 15 A. I. B. 1928 Mad. 346 : 110 I-C- 5, 

Atunaohallam Namakkal Union Board- 

4, (1888) 13 A. C. 418, Russell t. Town and ijounlf 

Bank. _ -i i - 

5. (’09) 33 Bom. 376 : 2 I. C. 515, Chonilal v. 
Yinayak. 
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the word “income” in S. 2, sub-s. (6) (a) (iv), 
means net income and not gross income, and 
we answer the question referred to us accor- 
dingly. Costs to be costs in the cause. 

R K. Reference answered. 
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Macklin akd Sen JJ. 

Motichand Balubhai — Applicant — 

Petitioner 

V. 

District Magistrate, Surat—Opponent 2. 

Criminal Revn. Appln. No. 306 of 1944, Decided 
on lolb November 1944, from order of District 
Magistrate, Surat. 

Defence of India Act (1939), S. 14 and Defence 
of India Rules (1939), R. 81 (2) (bb) (ii)—Order by 
.District Magistrate to landlord not to eject 
tenant—Essential conditions laid down. 

Before a District Magistrate can deal with the 
matter under B. 81 (2) (bb) (ii) it is necessary for 
him to see whether the conditions mentioned in the 
■earlier part of sub-r. (2) have been satisfied; that is 
to say, it is essential for him to be satisfied that it 
is neceasary or expedient to make the kind of the 
order that he contemplates “for securing the defence 
of British India or the efficient prosecution of the 
war, or for maintaining the supplies and services 
essential to the life of the community”; and only 
when he is so satisfied, he will be competent to deal 
with the application b^ore him and make an order 
under cl. (bb) (ii) of sub-r. (2). Prima facie an order 
Tequiring a landlord not to interfere with the pos¬ 
session of his tenant cannot ordinarily have any 
connexion with the defence of British India or the 
efficient prosecution of the war,ior for maintaining 
supplies and services esssntial to the life of the 
community. If none of the conditions appearing in 
sub-r. (2) are satisfied, the order of the District 
Magistrate must be held to be without jurisdiction 
and be must be held to have dealt with a matter 
■with which be is not authorised to deal. Where a 
District Magistrate has really dealt with a matter 
within ordinary jurisdiction of the civil Courts, his 
order must in view of S. 14 be held to be ultra vires. 
A demand by the landlord for ejectment of his ten¬ 
ant under a legal order obtained from a competent 
■Court cannot be said to be “an unreasonable de¬ 
mand” within R. 81 (2) (bb)(ii).[P38502; P386C 1] 

B. G. Thdkor — for Petitioner. 

B. G. Bao, Government Pleader —for the Crown. 

H. M. Chdksey — for Opponent 2. 

Sen J. — This is an application by Moti¬ 
chand Balubhai against whom an order has 
been made by the District Magistrate of Surat 
directing him, under R. 81 (2), Defence of 
India Buies, 1989, to refrain from asking 
Jjallubhai Bechardas, his tenant, to vacate 
any part or the whole of the premises not 
occupied by him as tenant or from doing 
anything to disturb his peaceful possession, 
•enjoyment and occupation of the said pre¬ 
mises during the pendericy of the present war 
or until such earlier time as the said tenant 
may choose to vacate the said premises, pro- 
Tided he continues to pay the rent. The order 
1945 B/49 & 50 


purports to have been made under R. 81 (2), 
Defence of India Rules. The applicant filed a 
suit, viz., Small Cause Suit No. 104G of 1943 , 
in the Court of First Class Subordinate Judge 
of Surat in October 1943, for certain arrears 
of past rent and for possession from the ten. 
ant. The Court made a decree in favour of 
the applicant on 21st February 1944, granting 
him i)osses3ion and the arrears of rent. Some 
time before that date, the tenant approached 
the District Magistrate alleging that his land- 
lord was seeking to evict him without any 
proper ground justifying such action and 
asking the District Magistrate to use his 
powers under the Defence of India Rules. It 
appears that the applicant for some reason or 
other failed to api)ear before the District 
Magistrate and the order complained cf came 
to be passed about the same date as the date 
of the decree. 

Coming to the merits of the application, 

• it is necessary to refer to the material parts 
of sub-r. (2) of R. 81 under which the order 
in question purports to have been made. 
Sub-rule ( 2 ), so far as material, reads thus : 

“The Central Government or the Provincial Gov¬ 
ernment, so far as appears to it to be necessary or 
expedient for securing the defence of British India 
or the efficient prosecution of the war, or for main¬ 
taining supplies and services essential to the life of 
the community, may by order provide 

• • • • 

“(bb) for regulating the letting and sub-letting of 
any aeoomm^ation whether residential or non- 
residential, whether furnished or unfurnished and 
whether with or without board, aud in particular— 

• • * • 

(ii) for preventing the unreasonable eviction of 
tenants and sub-tenants from such accommodation.” 

Those powers have now been delegated to the 
District Magistrate of Surat under the provi¬ 
sions of S .2 ( 5 ) of the Act. The learned 
Magistrate in his order of 2l3t February 1944 , 
said that whereas it appeared to him that 
Mr. Motichand Balubhai had made unreason¬ 
able demand upon Mr. Lallubhai Bechardas 
to vacate a portion orjthe whole of the premises 
occupied by the latter as tenant he ordered 
under R. 81 ( 2 ), Defence of India Rules, that 
Mr. Motichand Balubhai should refrain from 
asking Mr. Lallubhai Bechardas to vacate 
a part or the whole of the premises, etc. It 
will be seen that the words “unreasonable 
demand” in this order are in conformity 
with the expression “unreasonable eviction” 
used in clause (bb) (ii) of sub-r. (2) of R. 81. 
Before the learned Magistrate could deal with 
the matter under the said clause, it was 
certainly necessary for him to see whether 
the conditions mentioned in the earlier part 
of sub-r, ( 2 ) had been satisfied; that is to say, 
it was essential for him to be satisfied that it 
was necessary or expedient to make the kind 
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|Of the order that he contemplated "for securing 
the defence of British India or the efficient 
prosecution of the war, or for maintaining the 
supplies and services essential to the life of 
the community"; and only when he was so 
satished, would he be competent to deal with 
the application before him and make an order 
under cl. (bb) (ii) of sub-r. ( 2 ). Prima facie, it 
hardly seems to us possible that an order 
requiring a landlord not to interfere with the 
possession of his tenant can ordinarily have 
any connexion with the defence of British 
India or the efficient prosecution of the war, 
or for maintaining supplies and services 
essential to the life of the community. It is 
contended that in this case the third condition 
must have been regarded as satisfied by the 
learned Magistrate in view of the fact that he 
has expressly referred to R. 81 (2) in his order. 
It is difficult for us to accept this contention. 
It does not appear to us that there could be 
any connexion in this case between main- ’ 
taining supplies and services essential to the life 
of the community and the question whether 
this particular tenant should be allowed to 
stay on in the premises. If the learned Magis¬ 
trate had applied his mind to the earlier part 
of aub-r. ( 2 ), we would have expected some 
mention of it in his order, whereas he begins 
his order by express reference to the phraseo¬ 
logy of cl. (bb) (ii). If none of the conditions 
appearing in sub-r. (2) were satisfied, the order 
of the District Magistrate must be held to be 
without jurisdiction and he must be held to 
have dealt with a matter with which he was 
not authorised to deal. Under s. 14, Defence 
of India Act, except as may be provided in 
the Act or in any rule made thereunder or in 
any order made under any such rule the 
ordinary civil and criminal Courts are to 
continue to exercise their jurisdiction. In the 
absence of any such provision as has been 
excepted in the said section, it seems to us 
that the learned Magistrate has really dealt 
with a matter within ordinary jurisdiction of 
the civil Courts, and his order must, therefore, 
'be held to be ultra vires. In this view of the 
case, it is unnecessary for’us to examine the 
more fundamental argument that the absence 
of any sxich words in the order as appear in 
the first part of sub-r. (2) is itself sufficient to 
show or to raise the presumption that the Dis¬ 
trict Magistrate has acted without jurisdiction. 

In the present case there is an additional 
ground of objection to the order in that it 
refers to the demand made by applicant on 
his tenant to vacate the premises in question 
as "an unreasonable demand." Prima facie 
that is clearly a wrong description of the 
demand made in view of the legal order 
obtained by the petitioner in his favour from 


a competent Court. The rule will, therefore,, 
be made absolute and the order of the District 
Magistrate set aside. We do not intend that 
our order should be regarded as a bar to any 
application the tenant may intend to make in 
future, if so advised, for obtaining an appro¬ 
priate order under the Defence of India Rules- 
in his favour. 

R.K. Buie made absolute. 
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Macklin and Lokdr JJ. 

Savlaram Gangaram — Appellant 

V. 

Vishwanath Anant and others — 

Respondents. 

FiiBt Appeal No. 139 of 1943, Deoid^ on 29tb' 
June 1944, from decision of First Clas3 Sub-Judge, 
Poona in civil Appeal No. 120 of 1939. 

(a) Civil P. C. (1908), S. 47 — Decree-holder 
auction-purchaser must be regarded as party to 
suit. 

A decree-holder who is also an auction purchaser 
must be regarded as a party to the suit: (’17)4 A.I.R. 
1917 P.C. 121, Rel. on. tP 387 C 2] 

(b) CivU P. C. (1908), S. 47 — Decree-holder 
auction-purchaser seeking to take possession oi 
property bought — Question relating to decree ii 
arises—S. 47 if applies—Question what property 
was actually sold does not come under S. 47 — 
No second appeal lies. 

Prima facie the question involved in giving an 
auction-purchaser possession of the property which 
he has bought cannot ordinarily be a question re¬ 
lating to the execution, discharge or satisfaction of 
the decree. When the decree is satisfied by the sale 
no question relating to the execution of the decree 
remains thereafter. Even if it is found impossible for 
various reasons to give the auction-purchaser actual 
possession of the property the fact would remain that 
the decree was satisfied by the sale. [P 387 C 2] 

Where the contention of the judgment-debtor is 
that the property of which the mortgagee decree- 
holder auction-poiohaser is trying to take possession 
had not all been included in the sale and the judg¬ 
ment-debtor does not impeach the validity of the 
sale, the question what property was actually sold is 
not covered by S. 47 because it is not one relating to 
the execution, discharge or satisfaction of the decree, 
the decree having already been fully satisfied by the 
sale and therefore no second appeal lies from a deci¬ 
sion of that question: (’24) 11 A. I. R. 1924 Bom. 
429 (F.B.), Rel. on; (’22) 9 A. I. R. 1922 P. C. 252, 
Expl. [P 388 C 1] 

(c) Civil P. C. (1908), S. 47 — Scope—VaUdity 
of sale. 

The question as to the validity of the sale falls 
within S. 47. [P 388 C 2] 

(d) Civil P. C. (1908), O. 21, Rr. 95, 97 and 103 

_Decree-holder seeking possession—Remedies 

open to—Order under R. 95 or R. 97 giving pos¬ 
session of property to auction-purchaser—Right 
of judgment-debtor to bring suit for possession 
of property on ground that it was not included 
in certificate of sale — Reason why R. 103 does 
not provide for any suit by judgment-debtor 

indicated* 

When a question is decided under B. 95 or B- 97, 
and an order is passed against any one other than 
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the jadgment-debtor, the person against whom the 
order is passed may indeed bring a suit, but is com- 
pelied by the rule to bring it within the period Umi- 
ted by the rule; and the rule provides that subject 
to the result of such a suit the order is to be con¬ 
clusive. But there is nothing in R. 103 to prevent a 
judgment-debtor fron^ bringing a suit for possession 
of property given to auction-purchaser as the result 
of an order under R. 95 or R. 97 on the ground 
that the property of which he has been deprived was 
not included in the certificate of sale; and that suit 
presumably would be subject to the ordinary rules 
of limitation regarding suits for possession of pro. 
perty based on title. A decree-holder who wants pos¬ 
session has the option of a speedy remedy under 

R. 95 or a suit on title; but if he chooses to apply 

under R. 95 and fails, his further remedy is confined 
to R. 103. But a judgment-debtor has no such op¬ 
tion; he cannot prevent the decree-holder applying 
under R. 95 and making him a parly to the appli- 
cation, and R. 95 in its very nature gives no scope 
for the judgment-debtor to apply under it. That 
presumably is why R. 103 does not provide for any 
suit by the judgment-debtor. [P 388 C 1, 2] 

(e) Civil P. C. (1908), O. 21, Rr. 95 to 103 and 

S. 47 — Rr. 95 to 103 do not deal with matters 
relating to execution of decree. 

The fact that Rr. 95 to 103 ocenr in the Order 
dealing with execution does not mean that they deal 
with matters relating to the execution of a decree 
within the meaning of S. 47. [P 388 C 2] 

(f) Civil P. C. (1908), S. ll5_Scope of—Wrong 
decision by lower Court and further action in 
accordance therewith. 

A wrong decision by the lower Court on a question, 
e. g., whether certain land was in fact sold or was 
wrongly sold which it has jurisdiction to decide can- 
not bring the question within the scope of S. 115 
and any further action by the Court in accordance 
with its wrong decision will still be within the scope 
of its jurisdiction so as to exclude the application of 
S. 115. [P 389 C 1] 

A. Q. Desai — for Appellant. 

D. A. Tulza^rkar —for Respondents. 

Maoklin J —The property of the judgment- 
debtor was sold in execution of a mortgage 
decree and was bought by decree-holder him- 
self. On coming to take possession he was 
obstructed, and he had to ask for the help of 
the (3ourt under 0. 21, R. 95. The contention 
of the judgment-debtor was that the property 
of which the decree-holder.auction-purchaser 
was trying to take possession had not all been 
included in the sale; and that question was 
decided against the judgment-debtor on the 
ground that it was at any rate included in the 
mortgage and therefore must be deemed to 
have been included in the mortgage decree and 
in the certificate of sale. The judgment-debtor 
now comes in appeal and is met by a prelimi¬ 
nary objection that no appeal lies, since this 
is not a question arising under s. 47 , Civil P. C, 

It appears that there is a conflict of decisions 
among the various High Courts as to a decree- 
holder who is also an auction-purchaser being 
still liable to be regarded as a party to the 
suit. If he is not a party to the suit, then of 
course s. 47 does not apply and no appeal 


would lie in such a matter, and it would l)e 
open to the auction-purchaser to sue indei^en- 
dently of S. 47 and independently of any pro¬ 
ceedings in execution. The view that he is not 
a party to the suit must perhaps be regarded as 
no longer tenable in view of the decision of the! 
Privy Council in 451 . A. 54.^ However that may! 
be. the question is whether all the conditions 
governing s# 47 are satisfied in this particular 
case. Even if we assume for the sake of argu¬ 
ment that an auction-purchaser who is also a 
decree-holder can be regarded either as a party 
to the suit or as a representative in interest of 
the judgment-debtor and that the judgment- 
debtor is also a party to the suit, the question 
to faU under s. 47. Civil P. C., would have to 
be a question relating to the execution, discharge 
or satisfaction of the decree. We have the 
authority of a Full Bench of this High Court 
m 48 Bom 550^ to show that a decree-holder- 
auction-purchaser seeking to get possession of 
the property which he has bought does so not 
in execution of his decree but by virtue of a 
title acquired as purchaser, so that no question 
relating to the decree arises and s. 47 is not a 
bar to his suit. We do not know what the 
defence was on the merits, as the report is 
silent on that point. But prima facie we think 
that the question involved in giving an auction- 
purchaser possession of the property which he 
has bought cannot ordinarily be a question 
relating to the execution, discharge or satisfac¬ 
tion of the decree, unless the words “relating 
to” are unduly extended. After all in this case 
(and m most cases of the kind) the decree was 
satisfied not by the possession of the auction- 
purchaser but by the fact of the sale ; and 
thereafter no question relating to the execution 
of the decree any longer remained. Even if it 
was found impossible for various reasons to 
give the auction-purchaser actual possession 
or even symbolical possession of the property, 
the fact would remain that the decree was 
satisfied by the sale. 

We have been referred to the decision of 
the Privy Council in 48 i. a. 155 ,* where 
a long time after an auction-purchaser had 
taken possession of the property under his 
purchase the judgment-debtor tried to have 
the sale repudiated; and in that particular 
case their Lordships said that, if a mortgage 
decree included by oversight lands not subject 
to the mortgage and the lands were therefore 
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V. Knshnatnachariar. ^ 

^29 : 48 Bom 550 : 83 
I. C. 932 (PB), Hargovind FuJehand v. Bhudar 

^®22 P. c. 252 : 48 I. A. 165 : 44 

(PC), Ramabhadra Naidu 
V. Kadinyasami Naicker. 
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sold at a court-sale and covered by the certifi¬ 
cate of sale, it was open to the mortgagor to 
take proceedings under S. 47 within the period 
allowed, but that if such proceedings were not 
taken in time, the title under the certificate of 
sale would have to be regarded as unimpeach- 
able. But that is not at all the position which 
we have here. The facts are not clearly stated 
in the judgment of the Privy Council, but it is 
clear that the judgment-debtor was raising 
a question as to the validity of the sale. It 
is true that (just as in this case) he was basing 
his case on the fact that the mortgage deed 
did not include the lands which were made 
the subject of the sale; but he was doing so 
in order to impeach the validity of the sale. 
Here the judgment-debtor is referring to the 
mortgage (and the learned Judge also is 
referring to- the mortgage) not in order to 
decide upon the validity of the sale, which 
undoubtedly would be a question falling with¬ 
in S. 47 of the Code, but in order to see what 
property was actually sold. That is an entirely 
difi'erent question and one which in our 
opinion and in the opinion of the Full Bench 
of this Court is not covered by S. 47 of the 
Code, because it is not a question relating to 
the execution, discharge or satisfaction of the 
decree, the decree having already been fully 

satisfied. i.- 

Mr. Besai argues that if indeed the question 

which we have here is not to be regarded as 
a question falling under S. 47. then a judg- 
ment-debtor against whom it is decided that 
the lands which he seeks to retain were in¬ 
cluded in the sale has no further remedy; 
and he points to 0.21. R, 103 (read with the 
Limitation Act), which gives any one other 
than the judgment-debtor the right to bring a 
suit within one year in the event of an adverse 
order under R. 96 or R. 97 having been passed 
against him. But, in our view, that is a mis¬ 
reading of the implication of R. 103. When a 
question is decided under R. 95 or R. 97, as here, 
and an order is passed against any one other 
than the judgment-debtor, the person against 
whom the order is passed may indeed bring 
a suit, but is compelled by the rule to bring 
it within the period limited by the rule; and 
the rule provides that subject to the result of 
such a suit the order is to be conclusive. But 
Ithere is nothing in R. 103 to prevent a judg- 
ment-debtor from bringing a suit for possession 
of property given to an auction-purchaser as 
the result of an order under R. 95 or R. 97 on 
the ground that the property of which he has 
been deprived was not included in the certi- 
ficate of sale; and that suit presumably woMd 
be subject to the ordinary rules of limitation 
regarding suits for possession of property 
[based on title. A decree-holder who wants 
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possession has the option of a speedy remedy 
under R. 95 or a suit on title; but if he chooses 
to apply under B. 95 and fails, his further 
remedy is confined to R. 103, But a judgment- 
debtor has no such option; he cannot prevent 
the decree-holder applying, under R. 95 and 
making him a party to the application, and 

R. 95 in its very nature gives no scope for 
the judgment-debtor to apply under it. That 
presumably is w’hy E. 103 does not provide 
for any suit by the judgment-debtor. 

It is also pointed out that Rr. 95 to 103 
occur in the Order dealing with execution. 
But, in our view, that does not mean that they 
deal with matters relating to the execution 
of a decree within the meaning of S. 47. Mr. 
Desai also contends that in the present case 
there is a further question in addition to the 
question as to the identity of the property 
included in the certificate of sale. He says 
that according to the written statement of the 
judgment-debtor a question as to the bar of 
res judicata was raised in view of the fact 
that the plaintiff at an earlier stage of the 
proceedings had been directed to get the decree 
amended so as to include a more adequate 
description of the property and that the plain¬ 
tiff had failed to do so. But we do not see 
how this contention extends the scope of the 
real question before the Court. Even assum- 
ing that by reason of the principle of res 
judicata it is not possible for the plaintiff to 
get the decree amended, or to get the descrip¬ 
tion of the property in the certificate of sale 
or in the proclamation of sale or in any other 
paper further amended, the sole question to 
be determined in this matter would still be 
the question of the identity of the property 
comprised in the certificate of sale; and that, as 
we have already held, is not a question falling 
under S. 47. It follows that no appeal lies. 

The further question is whether this can 
be treated as a matter within the scope of 

S. 115, Civil P. C. The question is not whether 
certain land was wrongly sold but whether 
certain land was in fact sold. But, whatever 
may be the correct way of stating the question 
for determination, it is difficult to see how a 
question of jurisdiction is involved. If in fact 
the question had been whether the land was 
wrongly sold (a question which would certainly 
fall within S. 47 of the Code), it would still be 
within the jurisdiction of the Court to decide 
it, and a wrong decision would not bring it 
within the scope of S. 115. So, too, when the 
question is whether certain land was in fact 
sold. That also is not a question involving 
jurisdiction. 

Mr. Desai attempted to argue that pu^g 
a person in possession of property wm(m he 
has not bought is an act beyond the junsdio- 
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tion of the Court, and a wrong decision on 
this question would ultimately involve the 
Court in wrong doing. But the Court has 
jurisdiction to act in accordance with its own 
orders; and if the order itself is within its 
jurisdiction even when wrong, any further 
action in accordance with the order wiU still 
be within the scope of its jurisdiction. The 
matter therefore fails also as an application 
under S. 115, Civil P. C. I make it clear that 
we have not decided anything in connexion 
• with the merits of the dispute. The appeal is 
combined with a civil revision application 
in the alternative. The appeal is dismi^ed with 
costs, and the civil revision application is 
dismissed. The civil application for stay is 
dismissed with costs, and the civil application 
for permission to add grounds to the appeal 
is dismissed without costs. 

G.N. Order accordingly. 


A. 1. R. (32) 1945 Bombay 389 

Divatia and Lokur JJ, 
Mhatarji Bhau Patil — Applicant 

V. 

Emperor. 

Criminal ReTn. Appln. No. 380 of 1944, Decided 
on 13th September 1944, against conviction recorded 
by Sub-diviaional Magistrate, First Class, Malegaon. 

Defence of India Rules (1939), Rr. 119 and 116 

— Notification under R. 116 — Publication of 

under R. 119—Proper mode indicated—Notifica¬ 
tion published in Government Gazette_Mahar 

asked to announce notification in village by beat 
of drum not announcing all material particulars 

— Notification is not published as required by 
law. 

The mere publication in the Government Gazette 
of a notification issued by the District Magistrate 
under R.116 requiring that stocks of certain cereals, 
viz., bajri, jowar, nagli, paddy and rice should be 
declared in the first week of every month in the 
manner prescribed in the notification if they exceed 
a certain quantity is not sufficient to charge a person 
with liability for infringement of the terms of the 
notification. Even though the manner of publication 
by beat of drum may be considered as proper by the 
District Magistrate under R. 119, it is essential that 
all the material -contents of the order must be so 
announced in that manner because publication of 
the notification means publication of all its material 
particulars. The best course would be that besides 
publishing the notification in the Government Gazette 
the summary of the notification should be published 
by beat of drum in every village and a translation of 
the notification in the language of the District should 
be put up in the Chavdi or Chora of the village, ahd 
it should be announced to the people while publishing 
its summary by beat of drum that a translation of 
the notification has been put up in the village Chavdi. 
Where the notification was published in the Govern, 
ment Gazette and the illiterate mahar who was asked 
to announce the notification by beat of drum in the 
village did not announce all the material particulars 
of the notification, the notification cannot be said to 
have been published as required by law so as to 
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charge a person in the village with liability for breach 
of the same: (’45) 32 A.I.R. 1945 Bom. 368, Rel. on. 

„ ^ ^ . [P 390 C 1, 2] 

H, C. Coyajee and J. G. Itele — for Applicant. 

B, Q. Rao, Government Pleader—tot the Crown. 

Divatia J. —This is an application by the 
accused against his conviction by the trial 
Magistrate, and conhrmed by the Session-s 
Judge at Nasik, for breach of the District 
Magistrate’s order of 27th December 1943 , to 
report the stock of bajri in his possession, 
punishable under R. lie,Defence of India Rules, 
1939. The charge against the accused was that 
on 6th February last he failed to report his stock 
of bajri to the Talati either orally or in writ¬ 
ing within the time prescribed by the District 
Magistrate's order of 27th December 1943, which 
was published in the Bombay Government 
Gazette of 6th January 1944, and thereby he 
committed an offence punishable under R. 116, 
Defence of India Rules. It is common ground 
that the order was published in the Bombay 
Government Gazette of 6th January last to 
the effect that stocks of certain cereals, viz., 
bajri, jowar, nagli, paddy and rice, should 
be declared in the first week of every month 
in the manner prescribed in the notification, 
if they exceeded a certain quantity, viz., 25 
maunds or 8 bags. The main defence of the 
accused was that the notification had not been 
duly promulgated according to law, that he 
was not aware of the said notification, and 
that he had not, therefore, committed any 
breach of R, iie. That defence has been 
repelled in the lower Courts. It hsis been held 
by the learned Sessions Judge in appeal that 
the notification had been promulgated in the 
village where the accused lived by beat of 
drum and that the District Magistrate had 
authorised the publication of the notification 
in that manner. 

It is contended by Mr. Coyajee on behalf 
of the accused that there is nothing in the 
evidence to show that the District Magistrate 
had authorised any particular manner in 
which the order was to be promulgated under 
the provisions of Rule 119 of the Defence of 
India Bulq^, and secondly, even if ho had 
authorised the manner, the whole of the 
notification including the quantity of stock 
which was to be declared, the manner in 
which it was to be declared and the last date 
before which it was to be declared was not 
announced to the public by beat of drum. 

Now R. 119 says that every oflBcer who makes 
any order in pursuance of any of the Defence 
of India Rules shall publish notice of such 
order in such manner as may, in the opinion 
of such officer, be best adapted for informing 
persons whom the order conceras. In our opi¬ 
nion there is evidence in the case which shows 
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that the Disti-ict Magistrate had directed that 
this notification should be published by beat 
of diiim in all villages. It appears that it wa.s 
sent to mamlatdai's, ■who authorised Circle 
Inspectors to get it published by beat of drum 
in the villages. In the present case although 
the mahar, who is alleged to have announced 
the order in this particular village by beat of 
drum, has denied having done so, there is 
other evidence from ■vs'hich the lower Courts 
have come to the conclusion that the District 
Magistrate had ordered that the people should 
be informed by beat of drum. But although 
we are satisfied that the District Magistrate 
had directed the manner in which it was to 
be published, it appears from the evidence 
that the whole of the notification which required 
to be duly published had not been promulga. 
ted by beat of drum. Two of the prosecution 
witnesses admit that all that was publish¬ 
ed by beat of drum was that grain more 
than nine maunds should be reported. It is 
also admitted that no other order about grain 
was published by beat of drum. The Circle 
Inspector, who is alleged to have visited this 
village on i22nd or 23rd, i. e. after the alleged 
promulgation of the order by beat of drum 
on 16th January has merely stated that when 
he went to the village he called the villagers 
in the Chavdi and asked them to thresh out 
grain and report their stock to the Talati or 
else there might be prosecution, but he does 
not say that they were informed of all the 
contents of the order including the last date 
in every month by which the stock was to be 
declared. The notification contains a proviso 
and two schedules containing the manner in 
which stocks of specified cereals of more than 
a certain quantity were to be declared in a 
prescribed manner during the first week of 
every month. Publication of the order means 
publication of allits material particulars. It is 
clear that the illiterate mahar, who was asked 
to announce this notification by beat of drum, 
could not have published all such particulars. 
In fact, there is no evidence whatever, that the 
whole of the notification had been duly publi¬ 
shed by beat of drum. 

In a recent unreported decision in Em. 
peror v. Leslie Gwilt^ this Court has poin¬ 
ted out that the mere publication of a notifi¬ 
cation in the Government Gazette is not 
suflScient to charge a person with liability for 
infringement of the terms of the notification. 
It must bo proved by the prosecution that it 
was published in such manner as the District 
Magistrate considered proper. Even though 
the manner of publication by beat of drum 
may be considered as proper, it is essential 
that all the material contents of the'order 
(1) Since Reported in (’45) 32 AIR 1945 Bom 


must be so announced in that manner. What 
is to be published under R. 119 is notice of 
the order. That does not merely mean the 
fact of the order but the order itself. This is 
very important because such notifications 
affecting a very large number of agriculturists 
and traders and involving penal liability should 
be properly brought to the knowledge of the 
public, especially as such persons living in 
villages are not expected to read the Govern- 
ment Gazette. It is no doubt true that the 
District Magistrate is empowered to decide . 
the best manner of publsihing the notice and 
in this case he decided that it should be 
published by beat of drum. In our opinion, 
this method of promulgation is unsatisfactory 
because an illiterate mahar is not expected 
to understand, much less to announce, all 
the particulars of an order like this which 
the public are entitled to know. The best 
course would be that the summary of the 
notification should be published by beat of 
drum in every village and a translation ofj 
the notification in the language of the dis¬ 
trict should be put up in the Chavdi or Chora 
of the village, and it should be announced to' 
the people while publishing its summary by 
beat of drum that a translation of the 
notification has been put up in the village 
Chavdi. The number of orders relating to 
food grains and other articles affecting the 
public is increasing from day to day and 
there is every likelihood of illiterate persons 
being harassed by prosecutions on account of 
incomplete publication of the order such as 
we have in the present case. It is very desir¬ 
able, therefore, that the attention of the au¬ 
thorities concerned should be drawn to the 
necessity of a proper and complete promulga¬ 
tion of all such notifications in future. 

As a result, we are of opinion that in the : 
present case the material particulars of the: 
notification had not been published as required! 
by law and that the accused cannot be held; 
guilty of disobeying an order the material 
terms of which he did not know. We, therefore,' 
set aside the conviction of the accused of the 
offence as also his sentence and make the rule 
absolute. The fine, if recovered, should be re- 
funded. The bail bond is cancelled. 

G.N. Buie made absolute. 

A. I. B. (32) 1945 Bombay 390 

Divatia and Lokur JJ. 

Dinsab Kasimsab — Appellant 

V. 

Mahamad Hussen Dinsab and another 

_ Besp(xndents. 

Second Appeal No. 906 of 1942, D^ided on 6th 
October 1944, from decision of Dist. Judge, Dharwar, 
in Appeal No, 237 of 1939. 
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(a) Mahomedan Uw—Maintenance — Hanafis 
—Minor son—Right to custody of—Liability of 
tfather to pay separate maintenance to. 

Among the Hanafis mother’s hizanat or right of 
custody of a minor son ends with the completing of 
his seventh year, so that as soon as he attains that 
age, his father becomes his l^al guardian, and the 
right to his custody (hizanat) passes from his mother 
to his father. Irrespective of his right to custody, the 
responsibility of maintaining his minor sons rests 
primarily upon the father. He is bound to maintain 
his sons untU they have attained the age of puberty, 
so long as he is in a position to do so and the children 
have no independent means of their own. In other 
words, so long as the father is not the legal or ap- 
li^inted guardian of his sons and, therefore, not en> 
titled to their custody, their residence with him is 
not a condition precedent to his obligation to main« 
tain them. But the position would be difierent where 
the father is the guardian and as such entitled to the 
custody of his children. In that case he can insist 
upon their residing with him and refuse to give them 
separate maintenance, unless it is found that by rea> 
son of his cruelty, lunacy, or other adequate reason 
he is unfit to have the custody of his children : 37 
Bom. 71 and (’41) 28 A.I.R. 1941 Bom. 369, Reloii; 
(’41) 28 A. I. R. 1941 Mod. 582, Dissent. 

[P 392 C 1, 2] 

The burden of proving their right to separate 
maintenance, when their father who is their legal 
guardian, is willing to keep them with him and main¬ 
tain them, lies heavily on the minor sons claiming 
separate maintenance. That burden is not discharged 
merely by showing that the father has married a 
second wife and the sons claiming separate mainten¬ 
ance will have to tackle with their step-mother who 
has her own children : (’41) 28 A. I. R. 1941 Bom. 
369, Disting. [P 394 C 1, 2] 

Where -the mother kept her son in her custody as 
before even after he attained the age of 7 years and 
maintained him not intending to do so gratuitously 
and subsequently on receipt of a notice from her 
husband demanding custody of the son wrongfully 
refused to give the custody of the son to him the 
mother would be entitled on the analogy of the prin¬ 
ciple embodied in S. 70, Contract Act, to be reimburs¬ 
ed by her husband for the expenses of maintenance 
incurred by her for the son from the date when the 
son attained the age of seven till she received the 
notice from her husband but she cannot claim the 
maintenance of the son after receipt of the notice. 

[P 394 C 2] 

(b) Mahomedan law — Maintenance — Minor 
son and daughter — Liability of father — Hindu 
and Mahomedan law compared. 

With regard to the father’s liability to maintain 
his children, there is hardly any difference between 
the Mahomedan law and the Hindu law. A Maho¬ 
medan father’s duty to maintain his sons until they 
attain majority and his daughters until they are 
married is absolute. It is a legal liability which can 
be enforced in a Court of law. A Hindu father is 
under a similar imperative obligation to maintain 
his minor children. But the Hindu law, unlike the 
Mahomedan law, recognizes the father as the natural 
and legal guardian of his minor children from the 
time of their birth. Hence, unless be refuses to keep 
his children with himself or is found unfit to do so, 
he cannot be compelled to give separate mainten¬ 
ance to them. This principle extends to Mahomedan 
parties and the father is entitled to decline to main¬ 
tain his children if they refused to live with him 
without reasonable cause when he bad a right to 
their custody as their guardian. The maintenance, 
which the father, whether a Hindu or a Mahomedan, 
is under an absolute obligation to provide for his 


minor sons and unmarried daughters,does not neces¬ 
sarily mean a separate allowance in cash or kind : 
Case law disaissed. [P 392 C 2; P 393 C 1) 

(c) Mahomedan law—Maintenance—Daughter 
attaining majority—Right of, to claim separate 
maintenance from father if absolute. 

Under the Mahomedan law the father is under an 
obligation to provide for his unmarried daughter. A 
daughter who has attained majority and whose father 
therefore cannot claim to be her legal guardian has 
no absolute right to separate maintenance if her 
father offers to keep her in his house and maintain 
her there. The expression “absolute right" found in 
the text books in connexion with the daughter’s 
right to maintenance cannot be interpreted as giving 
to the daughter an unrestricted right to live as and 
where she liked and imposing an obligation on the 
father to provide separate maintenance for her even 
though he may be willing to keep her in his house 
and maintain her: (’41) 23 A. I. R. 1941 Bom. 369, 
Rel. on; (’41) 28 A. I. R. 1941 Mad. 582, Dissent. 

[P 393 C 1] 

(d) Criminal P. C. (1898), S. 488—Maintenance 
of child — Claim for, under S. 488 and in civil 
Court—Question of propriety of custody of child 
— Relevancy of. 

In a proceeding under S. 488, so far as the main¬ 
tenance of a child is concerned, the criminal Court 
is concerned only with the fact of its custody and 
not the propriety of that custody. But when the 
matter comes before a civil Court, it has to consider 
whether the father is not the lawful guardian of the 
child and whether for any reason he is unfit to have 
its custody. The right to custody can be a good de¬ 
fence to a claim for the separate maintenance of the 
child in a civil suit, provided the father has express¬ 
ed his bona fide willingness to keep and maintain 
the child. When the custody of a child is wrongfully 
withheld from its father when he is Its legal guar¬ 
dian, it would be unfair to requite him to pay for its 
maintenance and drive him to a separate action for 
recovering its custody when the question of his right 
and fitness to have its custody can be decided in the 
same suit: Case law discussed. [P 394 C 1] 

P. B. Qajendragadkar — for Appellant. 

Lokar J. —This second appeal arises out 
of a suit filed by the minor plaintiffs Mahomed 
Hussen and Imam Hussen through their 
mother and next friend Begumbi to recover 
from their father Dinsab future maintenance 
at Rs. 4 each per month, together with arrears 
of maintenance at the same rate from the 
dates on which they respectively attained the 
age of seven. The defendant contended that 
as soon as the plaintiffs attained the age of 
seven, he became their legal guardian and as 
such entitled to their custody, and that, there¬ 
fore, he was not liable to pay separate main¬ 
tenance to them. The trial Oourt upheld his 
contention and dismissed the suit. But, in ap- 
peal, the learned District Judge held that the 
father’s liability to maintain his sons during 
their minority was absolute and irrespective 
of his right to have them in his custody, that 
he was bound to provide them with main, 
tenance wherever they were, and that if he 
wanted their custody, he should take appro, 
priate steps under the Guardians and Wards 
Act, 1890. He, therefore, decreed the plaintiffs’ 
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claim for past and future maintenance until 
they attained puberty, or were able to earn 
their livelihood or the defendant lawfully 
obtained their custody. 

The' facts of the case are not disputed in 
this Ck)urt. The plaintiffs’ mother Begumbi 
was married to the defendant Dinsab and gave 
birth to plaintiff 1 on 6th August 1925. But 
she did not pull on well with her husband and 
about June 1927 she left him and went along 
with plaintiff 1 to live with her parents. She was 
then five months advanced in pregnancy and 
gave birth to plaintiff 2, on 2nd October 1927. 
She did not go back to her husband, but filed 
suit Ko. 858 of 1928 to recover from him Rs. 250 
for her mahr, Rs. 50 for the expenses of her 
deliveiy and Rs. 200 for the maintenance of 
herself and her two children from January 
1928. She alleged that she had to leave her 
husband owing to his ill-treatment and the 
consequent danger to her life if she continued 
to live in his house. She, however, failed to 
prove that allegation, and the trial Court gave 
her a decree for her mahr only. But in appeal 
it was held that though she was not justified 
in living away from her husband, and there¬ 
fore not entitled to claim her own mainten¬ 
ance from him, she was, under the Mahomedan 
law, the legal guardian of her two sons until 
they attained the age of seven and her husband 
was bound to maintain them. So the defendant 
was ordered to pay her Rs. 4 for each of her 
two sons from January 1928. Accordingly he 
paid her ^t that rate until they reached the 
ages of seven and then stopped payment. 
Plaintiff 1 attained the age of seven on Cth 
August 1932, and plaintiff' 2 on 2nd October 
1934. They, however, continued to remain in 
the custody of their mother, even after she 
ceased to be their legal guardian, and on Srd 
December 1934, the defendant gave her a 
registered notice, asking her to hand over the 
custody of his two sons to him, but she paid 
no heed to his request and filed this suit as 
their next friend to recover all the arrears of 
their maintenance since he stopped payment 
and future maintenance until they attained 
majority. 

It is well settled that among the Hanafis 
mother’s hizanat or right of custody of a minor 
son ends with the completing of his seventh 
year, so that as soon as he attains that age, 
his father becomes his legal guardian, and the 
right to his custody (hizanat) passes from his 
mother to his father. Irrespective of his right 
to custody, the responsibility of maintaining 
his minor children rests primarily upon the 
father. He is bound to maintain his sons until 
they have attained the age of puberty, and his 
daughters until they are married, so long as 
be is in a position to do so and the children 


have no independent means of their own. In 
other w'ords, so long as the father is not the, 
legal or appointed guardian of his children, 
and therefore not entitled to their custody, 
their residence with him is not a condition pre- 
cedent to his obligation to maintain them: 37 
Bom. 71.^ But the position would be different 
where the father is the guardian and as such 
entitled to the custody of his children. In that 
case he can insist upon their residing with him 
and refuse to give them separate maintenance, 
unless it is found that by reason of his cruelty, 
lunacy, or other adequate reason he is unfit 
to have the custody of his children. No such 
ground of the defendant's unfitness is proved 
in this case, and the defendant has never refused 
to keep and maintain the minor plaintiffs. He 
is, therefore, not bound to provide for their 
separate maintenance. Ini.D.R. (1941) Mad. 
760,’ Abdur Rahman J. has expressed a diffe- 
rent opinion, and observed (p. 764): 

‘Tna suit for recovery of maintenance, “the rules of 
maintenance, so far as the children are concerned, 
have got really nothing to do with the father’s right 
of custody. If the father has any right of custody of 
his children, he is entitled to enforce that.right but 
the fact that be has not done so or that bis children 
are residing elsewhere does not. . . . deprive them of 
their right to claim or recover maintenance from 
their father.** ' 

This question did not directly arise in that 
case. The daughter for whom separate main- 
tenance was claimed from the father was an 
unmarried Mahomedan belonging to the Shafei 
sect, and under the law governing Shafeis, the 
mother is entitled to her daughter's custody 
until she is married. Hence the father had no 
right to her custody and was bound to give 
her separate maintenance if she wanted to 
live separately with-her mother. Though the 
remarks of Abdur Eabman J. regarding the 
father’s obligation to provide for the separate 
maintenance of his daughter even though be 
was entitled to her custody are thus obiter, 
they are entitled to great weight, coming as 
they do from a learned Mahomedan Judge. Buh 
with great deference, we think that with regard 
to the father’s liability to maintain bis child¬ 
ren, there is hardly any difference between 
the Mahomedan law and the Hindu law. As 
pointed out by Abdur Rahman J. a Mabomed- 
an father’s duty to maintain bis sons until 
they attain majority and bis daughters until 
they are married is absolute. In 37 Bom. 71,^ 
it was contended that the Mahomedan law as 
to maintenance was a law of imperfect obliga¬ 
tion, imposing a moral and not a legal obliga¬ 
tion. But it was held that it was a legal liability.' 

1. (’13) 37 Bom 71 : 15 I. C. 520, Mahomed Jusab 

V. Haji Adam. . ^ 

2. (’41) 28 A. I. R. 1941 Mad. 582 : I. L. R. (1941) 
Mad. 760 : 198 1. C. 870, Mahaidin Tbaraganat 
V. Sainambu Ammal. 
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jwhich could be enforced in a Court of law. A 
Hindu father is under a similar imperative 
obligation to maintain his minor chQdren: see 
'2 Bom. 578.^ But the Hindu law, unlike 
the Mahomedan law, recognizes the father as 
the natural and legal guardian of his minor 
children from the time of their birth. Hence 
lunless he refuses to keep his children with 
himself or is found unfit to do so, he cannot 
be compelled to give separate maintenance to 
them. It was so held in 18 P. R. i894Cr.* This 
jPrinciple was extended to Mahomedan parties 
jin 22P.R,i9l7Cr,® and it was held that the father 
Jwas entitled to decline to maintain his children 
jif they refused to livewithhim without reason¬ 
able cause when he had a right to their custody 
as their guardian. 

The maintenance, which the father, whether 
a Hindu or a Mahomedan, is under an abso¬ 
lute obligation to provide for his minor sons 
and unmarried daughters, does not necessarily 
mean a separate allowance in cash or kind, 
as appears to have been assumed by Abdur 
Rahman J. in I. L. E. (1941) Mad. 760.“* The 
father’s obligation to give such separate main- 
tenance to his children even when he was 
entitled to their custody was considered by 
Kania J. in 43 Bom. L. R. 823.® In that case a 
Mahomedan unmarried girl who had attained 
puberty and was living with her divorced 
mother, sued her father for separate main¬ 
tenance. Kania J. observed (p. 825 ); 

‘ In my opinion the Mahomedan law, like other 
systems of law, while patting an obligation on the 
father to maintain bis children, gives with it a right 
to the father to keep the children in bis boose, 
unless according to the law governing the parties 
some other person is the lawful guardian of the 
person of the child.” 

In that case the daughter had attained 
majority and had herself brought the suit. Her 
father could not claim to be her legal guardian 
as she was no longer a minor. Yet Kania J. 
thought that if her father offered to keep her 
in his house and maintain h^r there, she had 
no absolute right to separate maintenance. 

In his opinion, with which we entirely agree, 
the expression “absolute right” foi;nd in the 
text books in connexion with the daughter’s 
right to maintenance cannot be interpreted as 
giving to the daughter an unrestricted right 
to live as and where she liked and imposing 
an obligation on the father to provide separate 
maintenance for her, even though he may be 
willing to keep her in his house and maintain 


3, (*77-78) 2Bom. 573 (FB), Savitribai v.Laxmibai. 

. 4 . (’94) 18P.R.1894Cr.ManSinghv.Mt. Dharmon. 

5. (*17) 4 A. I. R. 1917 Lab. 213 : 22 P. R. 1917 
Cr.; 411.C, 331, Sardar Muhammad v. Nur Muham. 
mad. 

6 . (’41) 28 A. I. R. 1941 Bom. 369 :1. L. R. (1941) 

Bom. 643 : 43 Bom. L. R. 823 : 197 I, C. 161 
Bayabai v. Esmai) Ahmed. ’ 


her. The same rule applies equally to a minor 
son. When his father is his legal guardian, 
though he is bound to maintain him he can¬ 
not be required to provide him with separate 
maintenance, unless it is proved that he is not 
fit or willing to keep the minor in his custody. 
We are aware of the divergence of opinion 
on this point where maintenance is claimed 
under S. 488, Criminal P. C. 22 p. r. 1917 
Cr,® referred to above, was a case under that 
section and it was observed (p. 85 ): 

“. . . there is no reason why he (the father) sbouid 
now be compelled to pay for his son’s maintenance 
while living separately from him. The friends of the 
minor can move the proper Court for an order ap¬ 
pointing some one other than Nur Muhammad (the 
father), guardian of the boy, and if they succeed, 
thoy would tUoD be entitled to claim maintenance 
from Nur Muhammad on bis behalf.” 

This was cited with approval in 9 Lab. 313 .^ 
But our High Court has taken a different view 
in 49 Bom. 562,® 52 Bom. 763® and 43 Bom. 

L. R. 515.^® In this last case Beaumont C. J. 
said (p. 517): 

“The object of "the section, no doubt, is to avoid 
vagrancy by providing that the Magistrate may up 
to a limited extent see that a wife and children are 
maintained by a husband or father able to maintain 
them. But ... the Magistrate must take the facts 
as he finds them to be. If in fact the children are 
living with the wife, and if in fact the father Is 
refusing or neglecting to maintain them where they 
are living, I think that theMagistrate has jurisdiction 
to make an order. If the father’s case is that the 
children ought not to be living with the wife, but 
ought to be living with him or under bis direction, 
then he must take proper proceedings in a civil 
Court to get the children removed from the custody 
of the mother,” ^ 

The same view was taken by the Madras 
High Court in 14 cr. L. j. 597^^ and by the 
Rangoon High Court in A.I.R. 1932 Kang. 183 .^- 
In all these cases the decisions were really 
based on the construction of S. 488, Criminal 
P. C. Proviso 1 to sub-s. (3), relating to an offer 
to maintain, refers only to the wife and not to 
the child, and sub-ss. (4) and ( 5 ) disentitle 
only the wife “to receive an allowance from 
her husband” if she refuses to live with her 
husband “without sufficient reason”. Hence a 
Magistrate from whom a wife seeks an order 
for maintenance against her husband has 
power to see if there are sufficient reasons for 
her living separate from him. The obvious 


7. (’28) 15 A. I. R. 1928 Lah. 543 : 9Lah. 313 :112 
I. C. 476, Mt. Sarfraz Begum v. Miran Bakhah. 

8 . (’25) 12 A. I, R. 1925 Bora. 259 ; 49 Bom. 562 : 
87 I. C. 431, Emperor v. David Sassoon. 

9. (’28) 15 A. I. R. 1928 Bom. 418 : 52 Bom. 763 • 
112 I, C. 473, In rc Bai Manek* 

10. (’41) 28 A* L R. 1941 Bom. 267 : 43Bom.L.R. 
515 t 195 L C* 232, Ebrahim Mahomed v. Khur- 
shed bai 

n. (’13) 21 I. C. 469 : 14 Cr. L. J. 597* (Mad ) 
In re Parathy Valappil Moideen. 

Bang. 183 :10Rang. 186 * 
140 I. C. 150, Maung San Pe v. Ma Lai Mai. 
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reason no reference is made to a child 
in the proviso and in sub-ss. (4) and (5) is, as 
l>ointed out in 11 Cr. L. J. 488,^* that it cannot 
be said, as a matter of law, that the child and 
the father ought to live to gether in the same 
way as a husband and wife should, as an 
incident of matrimony, and the question as 
to whether the father is or is not fit to have 
ithe custody of his child is a matter for the 
Icivil and not for the criminal Courts. Hence 
iin a proceeding under s. 48S, so far as the 
maintenance of a child is concerned, the 
criminal Court is concerned only with the 
fact of its custody and not the propriety of 
ithat custody. But when the matter comes 
before a civil Court, it has to consider whether 
the father is not the lawful guardian of the 
[child and whether for any reason he is unfit 
to have its custody. It cannot be contend¬ 
ed that this question is to be decided only 
in a proceeding under the Guardians and Wards 
|Act, but the right to custody can be a good 
defence to a claim for the separate main- 
tenance of the child in a civil suit, provided 
the father has expressed his bona fide willing¬ 
ness to keep and maintain the child. When 
the custody of a child is wrongfully withheld 
from its father when he is its legal guardian, 
it would be unfair to require him to pay for 
|its maintenance and drive him to a separate 
action for recovering its custody when the 
question of his right and fitness to have its 
custody can be decided in the same suit. 

In 43 Bom. L. R. 823® the facts that the 
plaintiff's mother had been divorced, that 
thereafter the plaintiff had never been called 
by her father to live in his house and that he 
had become a lunatic were held to afford suffi¬ 
cient justification for permitting the plaintiff to 
stay away from her father’s house and her right 
under the circumstances to separate main¬ 
tenance was held established. None of these 
circumstances exists in the present case. The 
defendant has not divorced or deserted the 
plaintiffs’ mother, but it appears that she herself 
wantonly went to live with her parents, as held 
in her suit Ko. 858 of 1928. .He was regularly 
paying separate maintenance to the plaintiffs, 
but stopped payment as soon as they became 
seven years old, and gave a notice to their 
mother to send them to him. He is quite capable 
of looking after the plaintiffs if the stay with 
him. The only ground of unfitness which the 
learned District Judge has found in him is 
that he has married a second wife and as be 
has to be away during the greater part of the 
day to attend to his duties in the railway 
workshop, the plaintiffs will have to “tackle” 
with their step-mother, who has her own 

13. CIO) 7 I. C. 460 : 11 Cr. L. J. 488 (U. B.), Mi 

Saw V. S. 


children. There is nothing in the evidence tof 
justify this fear, and it would not be right to| 
presume that the plaintiffs’ father will allow 
them to be neglected or ill-treated by their step¬ 
mother. Nothing is alleged against her disposi¬ 
tion or character, and it is not right to assume 
that the plaintiffs are not likely to be happy 
in their father’s house. The burden of provingj 
their right to separate maintenance, when 
their father who is, their legal guardian, is 
willing to keep them with him and maintain 
them, lies heavily on the plaintiffs and they 
have failed to discharge it. 

The defendant, however, did not express 
his willingness to take his sons into bis custody 
till he gave the registered notice on Std 
December 1934. It is possible that although 
plaintiff l attained his age of seven on 6th 
August 1932 the defendant did not wish to 
separate the two brothers and waited till 
plaintiff 2 also attained that age on 2nd Octo¬ 
ber 1934. Their mother was^justified in keep¬ 
ing them with herself as before until the 
defendant decided to take them aw'ay from 
her, and she had to spend for their mainten¬ 
ance till then. She did not intend to do so 
gratuitously, and on the analogy of the prin¬ 
ciple embodied in s. 70, Contact Act, the 
defendant is bound to reimburse her. But her 
withholding the custody of the children from 
him after he made a demand was unjustified, 
and she cannot claim their maintenance after 
that date. We, therefore, hold that the defen¬ 
dant is liable to pay Rs. 64 for plaintiff I’s 
maintenance for sixt^n months and Rs. 8 for 
plaintiff 2’s maintenance for two months. It 
must be made clear that it is open to the 
plaintiffs’ mother or any other well-wisher to 
take proceedings any time under the Guar- 
dians and Wards Act to have the defendant 
declared unfit to be their guardian and to have 
any other person appointed as their personal 
guardian. 

As the plaintiffs are unrepresented in this 
Court, we have fully considered all the aspects 
of the case and have come to the conclusion 
that the plaintiffs are not entitled to separate 
maintenance after the defendant gave a notice 
demanding their custody. We, therefore, set 
aside the decree of the lower appellate Court 
and order the defendant to pay to the plain¬ 
tiffs RS. 72 and proportionate costs throughout. 
The rest of the plaintiffs’ claim is rejected. In 
view of the peculiar circumstances of tlw 
case, we direct the defendant to bear his 
own costs throughout. Government shall re¬ 
cover from the 'plaintiffs such amount o 
court-fees as they would have paid had they 
not been allowed to sue and appeal in forma 

pauperis. ,. , 

r, V Order accordingly 
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Blagden J. 

Ardeshir Dadabhoy Baria and anotJier 

—Plaintiffs 

V. 

Dadabhoy Rustomjee Baria and others 

— Defendants. 

Suit No. 581 of 1944, Decided on 24th August 
1944. 

(a) Transfer of Property Act (1882), S. 13, before 
amendment of 1929 — Principle of, explained. 

Section 13 (before amendment in 1929) was an 
attempt to import into and adapt for use in India 
what used before 1926 to be known in England as 
‘‘the rule in Whitby v. Mitchell, (1890) 44 Ch. D. 
85,” or “the rule against double possibilities.” The 
principle is that a person disposing of property to 
another shall not fetter the free disposition of that 
property in the hands of more generations than one. 
The rule is quite distinct from the rule against per¬ 
petuities, though their effects sometimes overlap. 

[P 396 C 1] 

(b) Transfer of Property Act (1882), S. 15, prior 
to amendment in 1929 Scope of. 

The nnamended S. 15 was intended to import into 
India the English rule in Leake v. Robinson, (1817) 
2 Mer. 363. The word "fails,” when, first us^ in the 
unamended section, means ‘‘may fail.” [P 398 C 2] 

(c) Transfer of Property Act (1882), Ss. 13 and 
15, prior to amendment of 1929 — Gift to unborn 
persons — Validity of, considered. 

The settlor D had two sons A and R (plaintiffs 1 
and 2), a grandson by A called 3/and no other male 
issue. On 30th October 1922 D executed a deed of 
settlement by which D was to get during life one- 
third of the net residue, one-third was to go to A and 
one-third to R provided that if either or both of the 
two latter should predecease the settlor, his or their 
share of income should be paid to the settlor. After 
death the trust properties were to be divided into 
two equal parts. The net income of each part was to 
be given to A and R for life and after their death to 
the sons of each absolutely. If A and R should each 
predecease the settlor D without male issue him 
surviving, the trusts should determine and the trust 
property should belong to the settlor absolutely. The 
settlor then took absolute power to revoke or vary 
the settlement in whole or in part for his own bene¬ 
fit. D died in 1923. R had a son in 1926 and M 
died in 1934 : 

Held that M did not take a vested interest in the 
trust property at the date of the settlement or at the 
date of the death of the settlor. [P 398 C 2] 

Held further that R’s sou did not take a vested 
interest in trust fund. The gilt to him was in¬ 
valid. [P 399 C 1] 

V. F. Taraporewala — for Plaintiffs. 

N. P. Engineer (Advocate-General) and S. D. 
Vxinadalal ; and Sir Jamshedji Kanga — for 
Defendants 1; and 4, respectively. 

Order. —This was an originating summons 
having the principal object of determining 
the validity or otherwise of certain trusts in 
favour of persons unborn at the date of the 
creation thereof. The facts are not in dispute 
and so far as material they are as follows : 
On 30th October 1922, Dadabhai Bajibhai 
Baria (hereinafter called “the settlor”) had 


two sons Ardeshir and Rustomji (plaintiffs l 
and 2), a grandson by Ardeshir called Eohin- 
ton born on lOth September 1917, and no 
other male issue. By an indenture of that 
date (hereinafter called the “settlement") he 
conveyed certain property of which, it was 
recited, he was the full owner (and there is 
no evidence or allegation that he was any. 
thing less) to himself and plaintiff’s i and 2 
as trustees upon the following trusts: 

(l) To collect the income thereof. ( 2 ) To 
pay outgoings including insurance premia. 
(3) To pay for repairs. (4) To pay during the 
settlor’s life one-third of the net residue of the 
trust income to the settlor, one-third to plain¬ 
tiff 1 and one-third to plaintiff 2 provided 
that if either or both of the two latter should 
predecease the settlor, his or their share of 
income should be paid to the settlor. It is 
obeervable that so far the settlor had made 
no final disposition of the corpus of which 
(had the settlement stopped at this point ) 
there would have been a resulting trust to the 
settlor at the latter’s death. Actually, how. 
ever, the settlement proceeded to declare the 
following further trusts to take effect on and 
after the death of the settlor, viz,, upon 
trust; (5) To divide the trust properties into 
two equal parts. (6) As to one such part, 
called “Ardeshir’s Trust Fund", (aj to pay 
the net income thereof to Ardeshir for life, 
(b) after the death of Ardeshir absolutely 
for all Ardeshir’s sons in equal shares, pro¬ 
vided that if Ardeshir should predecease 
the settlor: Ardeshir’s trust fund should only 
be .divisible amongst Ardeshir’s sons at the 
settlor’s death, this proviso being of course 
essential in order to make the 6th and 4 th 
trusts consistent with one another. (7) As to 
the other such part called “Rustomji’s Trust 
Fund’’ on precisely similar trust to those of 
Ardeshir’s trust fund, substituting Rustomji 
for Ardeshir. 

It was then provided that if Ardeshir and 
Rustomji should each predecease the settlor 
without male issue him surviving, the trusts 
should determine and the trust property should 
belong to the settlor absolutely. The settlor 
then took absolute power to revoke or vary 
the settlement in whole or in part for his own 
benefit. 

Provision was then made for postponement 
of payment of corpus and income to minors for 
their advancement out of income or corpus and 
for investment of income not required for such 
advancement and payment over of accumula. 
tions on majority. Apart from a power to 
appoint new trust^, the remaining clauses 
of the settlement are immaterial. The main 
questions raised by the summons — namely 
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whether the gifts to Ardeshir’s and Rustomji’s 
sons are valid—must depend not on what did 
happen since 30th October 1922, but on what 
might have happened. I am, however, shortly 
stating the subsequent history of the matter 
in order to make it clear bow and to what 
extent the present parties come to be interested. 
On loth August 1923, the settlor died. On 
14th September 1926, a son, defendant l(minor) 
was born to plaintiff 2. On 15th April 1934, 
Rohinton unfortunately died intestate. His 
heirs are his father, plaintiff 1, and mother 
defendant 2. By a deed of 24th April 1943, 
plaintiff 3 was duly appointed a trustee in place 
of the settlor. He is not otherwise interested. 
So much for the facts. 

The first group of questions to be answered 
on the summons concerns the validity or 
invalidity of the gifts to the settlor’s grand¬ 
sons. I propose to consider Rustomji’s trust 
fund first, Rustomji having no son bom at the 
date of'the settlement. The principal relevant 
enactment is S. 13, T. P. Act, 1882 , viz. : 

“ Where, on a transfer of property, an interest 
therein is created for the benefit of a person not in 
existence at the date of the transfer, subject to a 
prior interest created by the same transfer, the in¬ 
terest created for the benefit of such person shall not 
take cfiect, nnless it extends to the whole of the 
remaining interest of the transferor in the property.*’ 

This section was an attempt to import into 
and adapt for use in this country what used 
before 1926 to be known in England as “the 
rule in (1890) 44 ch. D. 85^” or “the rule 
against double possibilities.” As in so many 
importations, the goods have deteriorated in 
transit, but (conversely) neither English ex¬ 
pression was entirely happy : the foriaer 
because the rule existed long before 1890, when 
(1890) 44 ch. D. 85^ was decided, and the 
latter because it loses in clarity more than 
all that it gains in succinctness. But the 
principle is clear enough, however difficult its 
application in particular cases; it is, as I undef- 
stand it, that a person disposing of property 
to another shall not fetter the free disposition 
of that property in the hands of more genera¬ 
tions than one. The rule is quite distinct 
from the rule against perpetuities, though their 
effects sometimes overlap. The learned Advo- 
cate-General, who appeared for defendant 1, 
invited me in this case to consider the settle¬ 
ment as a double one; a settlement of income 
during the settlor’s life and of income and 
corpus after his death, and that is, I think, a 
very accurate way of looking at it. But on 
consideration, I am unable to follow him in 
the next step he invites me to take, which is 
to say that the settlement of corpus considered 
by it^f is inoffensive. 

Bearing in mind the principle which I have 

1. (1890) 44 Ch. D. 85, Whitby v. Mitchell. 


just stated, let me try to analyse into its 
simplest possible terms the rather complicated 
provisions the settlor has made as regards 
Rustomji’s trust fund, that is to say, the settle¬ 
ment of his share of corpus. It amounts to 
this: Subject to the settlor’s power of revoca¬ 
tion (a) to Rustomji for life, (b) remainder to 
the settlor for life, (c) remainder to Rustomji's 
sons in equal shares absolutely in the case of 
majors, but subject to discretionary trusts 
during any minority, this interest being defea¬ 
sible if Rustomji and Ardeshir both died in 
the testator’s lifetime without surviving male 
issue. 

It is true, and important to notice, that 
apart from the last'recited provision, no allusion 
is made to Rustomji’s sons “him surviving,” 
so that the vesting of this interest does not 
depend on the contingency of their surviving 
their parents. But the interest so vesting is 
defeasible if (a) the testator exercised hia 
power of revocation and (b) if Rustomji's and 
Ardeshir’s sons and their male issue pre¬ 
deceased Rustomji and Ardeshir and they both 
predeceased the settlor. Moreover, in the event 
of any person taking under this disposition 
being a minor at the time his share falls into 
possession his power to dispose of his property 
is drastically controlled. An interest in pro¬ 
perty which in two possible events is defeasi¬ 
ble and in a third possible event is controlled 
is obviously less than full ownership. Nor can 
the extent of the gift be enlarged by the fact 
that neither event on which it was defeasible 
has happened or now can happen. If the dis¬ 
position of corpus now under consideration 
had not been made, there would on Rustomji s 
death have been a resulting trust for the 
settlor absolutely and therefore the “whole of 
the remaining interest of the settlor” in Rus¬ 
tomji’s trust fund was nothing less than fall 
ownership. It seems to me, therefore, apart 
from authority, that the gift to Rustomji’s 
male issue is invalid. This is the more unfor¬ 
tunate, because had the settlor been a little 
less ambitious he could by following the third 
illustration to S. U4, Succession Act, 1925, 
have achieved substantially what he wanted, 
unless indeed a recent decision of their Lord- 
ships of the Privy Council, of which more 
anon, must be held to have repealed the pro¬ 
position of law there stated by the Legislature. 
The authorities, of which there is a singular 
dearth, so far from conflicting with the opi¬ 
nion which I have formed, rather encourage 

the belief that it is correct. 

In 25 Bom. li. B. 1099* a testator attemi^ 
to make gifts to the issue of his sons unborn 
at his death subject to powers of appointment 

2. (’23) 10 A. I. B. 1923 P. C. 122 ; 76 J- * 

25 Bom. L. B. 1099 (P. C.), Patlibai j. Socabji. 
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aud to forfeiture in certain events. The Court 
held that these gifts failed by reason (inter 
alia) of the powers of appointment and their 
Lordships of the Privy Council came to the 
same conclusion both for that reason and 
because of the forfeiture clause. In any view 
of the matter, the interest given to the unborn 
issue of the testator’s sons was less than the 
whole of the remaining interest of the testator 
as I think, in the present cose. I have also 
been referred to the recent decision of their 
Lordships in 46 Bom. L. R. 865.^ In that case 
a testator disposed of his residuary estate by 
will in, briefly, the following manner. As to 
income an annuity was to be paid to bis 
widow and the balance to his children, the 
share of each son being double that of each 
daughter, the children of any child predeceas. 
ing him or his widow to take their parent’s 
share of income subject to the same discrimi. 
nation between sexes and the share of any 
child predeceasing him or his widow without 
issue to accrue to the other children or grand, 
children with the like discrimination. As to 
corpus, his directions were to postpone divi¬ 
sion till his widow’s death and thereupon to 
divide the property into shares as numerous 
as his surviving children and his predeceased 
children leaving issue living at his death, and 
to designate each share by the name of one 
such child, the share of a male child being 
always double that of a female; to pay the 
income of each share to each child for life 
and thereafter to the children of such child, 
eubject*to the like discrimination, until they 
attained the age of 18 and thereafter in trust 
for such child or children absolutely subject 
to the like discrimination. He then provided 
for the accrual of the share of any child who 
should die without issue as he had done in 
respect of income and made further provision 
for the case of children who should survive 
him but not his widow. He further provided 
a fixed maintenance allowance for any child 
and a discretionary allowance out of that 
grandchild’s share of income for any grand, 
child who should be entitled to receive a 
share of income or corpus during bis or her 
minority. 

The will with which their Lordships were 
concerned is certainly very complicated, but 
one thing about it does seem clear. As in iUust. 
(8) to 8. 114, Succession Act, some person or 
persons were in any event—short of the end 
of the world—going to get the whole of the 
testator’s residuary estate at the latest at the 

expiry of life in being (namely, the testator 

__ ^ ^ 

3. (’44) 31 A. I. R. 1944 P. C. 67 : 71 I. A. 93 : 

I. L. B. (1944) Ear. P. C. 238 : 216 1. C. 63 : 46 
Bom. L. B. 86 (P. C.), Sopher t. Administrator 
General, Bengal. 


or his wife according to which died first) plus 
18 years at the utmost. Even the period of 
an actually existing gestation did not there 
enter into consideration, for of three things 
one must happen. Either (a) Mrs. Sopher 
must die before Mr. Sopher, or (b) Mr. Sopher 
must die before Mrs. Sopher or (c) Mr. and 
Mrs. Sopher must die simultaneously. In the 
first and third events no difficulty arises. In 
the ^cond it might happen that at her hus¬ 
band’s death Mrs. Sopher was enceinte and 
that she died in childbed. I do not know 
enough about obstetrics to say w'hether when 
a child is artificially brought into the world 
fe* g-. by a Casarian operation) it is possible 
for the mother to die before the child has 
any independent existence. But. assuming 
such a thing to be possible, it seems obvious 
that the interval between death and birth 
could only be a matter of seconds, or at the 
most minutes, and the gulf—if any—would 
be bridged by the maxim that the law (in 
general) takes no account of parts of a day. 
But though the bequest was to a class not 
ascertainable at the testator’s death but ascer¬ 
tainable and certainly taking within 18 years 
of the expiry of a life in being at his death, 
such bequest was not absolute but subject to 
discretionary trusts in the case of minors if 
flny, so that, the testator’s interest being 
absolute, it was not in reality a gift of the 
whole of the testator’s interest remaining after 
the gift to his widow, but a gift of that inter¬ 
est subject to a fetter in the case of any minor. 

Their Lordships, however, who differed from 
both the trial and appellate Judges in Calcutta, 
do not seem to have decided as they did on 
that ground but on the ground that it was 
not certain who would take under the bequest 
if valid. Their Lordships were without “the 
advantage of knowing the opinions of the 
learned Indian Judges” on some of the points 
argned before their Lordships’ Board. Far 
be it from me to suggest that this was in itself 
a serious matter, but it does seem unfortu¬ 
nate that their Lordships’ attention was ap¬ 
parently focussed entirely on Ss. 113 and 120, 
Succession Act, and does not seem ever to have 
been called to illustration 3 to S. li 4 . Apart 
from the complications caused by Mr. Sopher's 
evident misogyny and from the discretionary 
trust for the advancement of minors any dis¬ 
tinction which there may be between the case 
there put and the case before their Lord- 
ships appears to be a distinction without a 
difference. Yet their Lordships held the 
bequests in the case before them bad though 
those in the illustration just cited are express¬ 
ly declared by the Legislature to be valid 
on the ground, apparently, that the quan 
turn of an estate is diminished by uncer. 
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tainty as to who will ultimately get it. 
I confess myself, no doubt entirely through 
my own mental incapacity, quite unable to 
follow this train of reasoning, and trust I may 
be forgiven for echoing the dying request of 
(I think) Sir Isaak Newton for “More Light”. 
'L'he following parable will serve to illustrate 
the difficulty which I feel. Suppose that a 
gambling party is in progress, and that Re, 1 
is staked in a game of roulette. Until “giddy 
Fortune’s furious fickle wheel” has come to a 
standstill no man can tell which of the 
gambler's will get that rupee ; indeed, just as 
in the case of Mr. Sopher’s grandchildren, it is 
not certain that any one of them will get it, 
for at any moment dacoits or the police may 
raid the premises and seize it. Yet, surely, 
the rupee at all times consists of 16 annas 
and no less." 

However, while praying that for the future 
ray darkness—in which I gather the profes¬ 
sion is also groping—may be illumined, it is 
sufficient for the purposes of this case to say 
that as far as Rustomji’s trust fund is con¬ 
cerned the decision of their Lordships con¬ 
firms the conclusion at which I have arrived; 
indeed this case is all the clearer because of 
the power of revocation, which was naturally 
absent in Mr. Sopher’s will. 

My own unreported decision in O. C. J. 
Suit No. 384 of 1944* is not now of any assis¬ 
tance in the present case. At the time I gave 
it, the prints of their Lordships’ judgment in 
46 Bora. L. R. 865® had not reached India 
and, without that judgment to guide me I then 
assumed, perhaps erroneously, that I could 
safely rely on the accuracy of a statement 
in an illustration which the Legislature had 
been good enough to give me. 

These are, I believe, all the authorities 
bearing on the point and as already stated 
they confirm my own view that the dispositions 
of Rustomji’s trust fund beyond Rustomji’s 
life interest are invalid. I am glad to know 
that this is unlikely to make any practical 
difference to Rustomji’s descendants as the two 
brothers, I am told, propose as their father’s 
heirs to make a settlement yhich will give 
effect to their father’s desires, which will be 
an extremely generous act on their part. 

Turning to the case of Ardeshir’s trust fund 
the only distinction is that he had a son in 
existence at the date of the settlement. That 
son died after the settlor and Ardeshir, so far, 
has had no other son, Does this make a 
difference? 

In my judgment, no, because, the settle¬ 
ment was made before s. 15, T. P. Act, was 

4. (’44) 0. C. J. Sait No. 384 of 1944, decided by 

Blagden J., on 14th June 1944, Dhunbai Ardeshir 

Eapadia v. Official Trustee of Bombay. 


amended by Act 20 of 1929. As the law then 
stood the section read: 

"If on a transfer of property an interest iscreated 
for the benefit of a class of persons with regard to 
some of whom such interest fails by reason of any 
of the rules contained in Ss. 13 and 14 such interest 
fails as regards the whole class.” 

On an absolutely literal construction of this 
section, it would be possible to hold that the 
questions as regards Ardeshir’s trust fund are 
unanswerable till the death of Ardeshir as a 
widower or until at least nine months after his 
death leaving a widow, because until the hap¬ 
pening of one of those events it cannot be 
certain that his deceased son. Bohinton was 
not the whole of the class of persons benefited. 
Actually, however, the unamended section was 
evidently intended to import into this country 
the English rule in (1817) 2 Mer. 363® (a will 
case) in which case the Court said (p. 390): 

“I must make a new will for the testator, if I split 
into portions bis general bequest to the class, and 
say, that because the rule of law forbids his intention 
from operating in favour of the whole class, I will 
make his bequests, what he never intended them to 
be, viz., a series of particular legacies to particular 
individuals, . . .” 

In other words, the word “fails,” when, first 
used in the unamended section, means, in the 
events which have here happened, “may 
fail.” In my opinion, therefore, the gifts of 
Ardeshir's trust fund beyond the life estate 
given to Ardeshir can no more take effect than 
those of Rustomji’s trust fund beyond the life 
estate given to Rustomji. Again it is pleasing 
to think that owing to the generosity^of the 
two brothers this will not in fact make any 
practical difference. In spite of the foregoing 
conclusions, there are now distinct trusts of 
each trust fund, and as the parties concerned 
all desire the appointment of separate trustees 
of each, there can be no objection to this being 
done; nor can I see any reason against their 
providing for the appointment of new trustees 
of each such fund in the manner proposed in 
the plaint. 

The specific questions I am asked by the 
summons are, and for the reasons aforesaid 
I answer them respectively, as follows : 

(a) Whether on a true construction of the 
relevant provisions contained in the said 
declaration of trust Rohinton the son of plain- 
tiff 1 took a vested interest in the trust pro¬ 
perty at the date of the settlement or at the 
date of the death of the settlor?—Neither. 

tb) Whether the interest of Rohinton was 
liable to be divested under any circumstances? 
_Does not arise. 

(c) Whether plaintiff 1 and defendant 2 as 
the heirs of the said Rohinton have in the cir¬ 
cumstances that have happened become en- 
5. (1817) 2 Mer. 363, licake v. BobinaonT 
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titled to the corpus of Ardeshir’s trust fund? 
—No. 

(d) If so, whether they are entitled to dis¬ 
pose of or deal with tlie same during the life- 

P time of plaintiff i ?—Does not arise. 

(e) Whether defendant i took a vested 
interest in Rustomji’s trust fund and if so, on 
what date?—No. 

(f) Whether under the circumstances that 
have happened the trust fund or any part 
thereof revests to the settlor ?—Yes, the whole 
of each trust fund on the death of Ardeshir 
and on the death of Rustomji respectively. 

(g) Whether the plaintiffs may be directed 

and authorised to appoint separate trustees for 
the said Ardeshir’s trust fund and Rustomji’s 
trust fund as stated in the plaint?_Yea. 

(h) Whether plaintiffs 1 and 3 may be dis- 
charged from their office of trustee so far as 
relates to the said Rustomji’s trust fund and 
plaintiffs 2 and 8 may be discharged from 
their office of trustee so far as relates to the 
said Ardeshir’s trust fund ?—Yes. 

(i) Whether the plaintiffs are directed and 
authorised to transfer the properties comprised 
in Ardeshir’s trust fund to the trustees of 
Ardeshir’s trust fund and the properties com. 
prised in the Rustomji’s trust fund to the 
trustees of Rustomji’s trust fund ?—Yes. 

(j) Whether the plaintiffs are directed and 
authorised to execute the necessary deeds of 

. appointment of new trustees and other acts 
and assurances for carrying into effect the 
above arrangement?—Yes. 

(k) Whether the plaintiffs are further direc. 
ted and authorised to incorporate a power of 
appointment of new trustees in each of the 
said deeds of appointment in manner men. 
tioned in para. 10 of the plaint ?—Yes. 

(l) What provision should be made for the 
costs of this suit?—I make no order as to costs. 

R.K. Order accordingly. 

A. I. R. (32) 194S Bombay 399 

Chagla J. 

John Nadjarian — Plaintiff 

v. 

S. F. Trist — Defendant. 

Suit No. 1670 of 1943, Decided on 23rd June 
1944. 

(a) Evidence Act (1872), S. 116—Landlord and 

tenant — Tenant attorning to new landlord_ 

Estoppel, extent of, explained—Tenant can show 
that new landlord had no title at time of attorn* 
ment. 

The estoppel under S. 116 is wide enough to cover 
any case of a grantee who occupies and enjoys under 
a grant disputing the grantor's title. A mere attorn¬ 
ment does not create a new tenancy. The only effect 
of a mere attornment is the substitution of a new 
landlord in place of the old and the tenancy con- 
tinqes on the same terms. It may be that in some 


cases the attornment is not a mere attornment and 
as a result of the attornment a new tenancy u creat¬ 
ed. The question, therefore, in a particular case is 
whether a new tenancy was created when the person 
attorning attorned tenant to the new landlord. Kven 
a mere attornment does create an estoppel against 
the tenant, but that estoppel is not the same as is 
given statutory effect by S. 116. There are other 
kinds of estoppel between tenant and landlord which 
fall outside the scope of S. 116. Although the fact of 
the tenant having attorned tenant to the new land¬ 
lord creates an estoppel in favour of the latter it still 
does not prevent the tenant from showing that be 
attorned tenant in ignorance of the fact that the 
new landlord had no title. When either through 
ignorance of title of the landlord or by fraud in the 
matter of execution of the kabulayat the tenants 
attorn to him, then the tenants are not altogether 
estopped but can show that the landlord had no title 
either when the kabulayat is executed or attornment 
made by payment of rent. It is competent to the 
tenant to show that the landlord had no title at the 
date when the tenant attorned tenant to him : {'28) 
15 A.I.R. 1928 Bom. 265 and (’35) 22 A. I. R. 1935 
Bom. 144, Disting.', (’37) 24 A. I. R. 1937 P. C. 251 
and (’26) 13 A. I. R. 1926 dal. 720, Applied. 

[P 400 C 1, 2j 

[New landlord held bad title to substitute himself 
in place of old landlord.] 

(b) Landlord and tenant — Assignment. 

An assignment even in breach of a condition, is 
effectual to vest the term in the assignee. 

[P 401 C 2] 

H. M. Seervai and J. C. Bhatt — for Plaintiff. 

C. E. Daphtary and Y. B. Rege^toi Defendant. 

Facts.— One K. L. Gupta was the owner 
of a building named "Ivanhoe” in Bombay. 
On 4 th November 1941, he let a flat in that 
building to one Mrs. Bolton for one year 
certain and after that on monthly tenaiicy, 
on a monthly rent of Es. 850. One of the 
conditions of the tenancy was : “The premises 
shall not be sub-let without my consent, 
which shall not be unreasonably withheld.” 
On 29tb November 1942, Mrs. Bolton sub-let a 
portion of the flat to E. P. Trist (defendant) 
on a monthly rent ofjis. 235. The defendant 
paid the rent for November 1942, to Mrs. 
Bolton. Mrs. Bolton assigned her tenancy to 
J. Nadjarian (plaintiff) and wrote to defendant 
on 24th November 1942, as follows : 

“ I beg to inform you that I have transferred the 
tenancy of my above flat to Mr. J. Nadjarian of 21 
Carmichael Road as from the 29th of this month. 

I have therefore to require you to attorn tenant to 
and to pay to Mr, J. Nadjarian, as from that date 
the rent and other charges payable by you to me 
in respect of the portion sublet by me to you includ- 
ing use of furniture, etc.” 

This letter was signed by the defendant in 
acknowledgment of the fact that he attorned 
tenant to the plaintiff and returned to Mrs. 
Bolton who forwarded it to the plaintiff. From 
December 1942, the defendant paid rent to 
the plaintiff. On 26th June 1943, the plaintiff 
served a notice calling upon the defendant to 
vacate and deliver up possession of the sub-let 
premises on Slst July 1943, as he required the 
premises for his own use, On 31st July 1943 , 
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the landlord Gupta wrote to the defendant 
that he had given notice to the plaintiff 
terminating tenancy of the whole flat from 
the end of August 1943, and called upon the 
defendant to vacate the sublet premises from 
the aforesaid date. On 1st September 1943 
the defendant claimed to be a tenant, direct¬ 
ly of Gupta’s, and he paid the rent up to 
and including August 1943, to the plaintift’. 
On -lard September 1943 the plaintiff demand¬ 
ed of the defendant payment of the rent for 
the month of September. The defendant replied 
on the same day pointing out that be had 
become a tenant direct of Gupta and inquired 
what rent was payable for the furniture etc., 
in bis rooms. The plaintiff wrote to the 
defendant on 24th September, intimating that 
as he had repudiated the sub-tenancy, the 
sub-tenancy was put to an end on 31st 
October 1943, and called upon him to vacate 
it from that date. On 8th December 1943, the 
plaintiff filed a suit to eject the defendant 
and. to recover arrears of rent from him. 

Judgment. — (After setting out the facts 
of the case, the judgment proceeded.) It was 
held at one time by some of the Courts in 
India that the estoppel under S. 116, Evidence 
Act, 1872, only arises in favour of a landlord 
who puts the tenant into possession, but if the 
tenant had already been in possession, the 
estoppel did not arise, and it was competent 
to the tenant to show that bis landlord had 
no title. The decision of the Privy Council in 
37’Bom. L. R. 1034,' has made it clear that 
there is no warrant for reading into s. 116 the 
qualifying words that the landlord contem¬ 
plated there is the landlord who put the 
tenant into possession or that the beginning of 
the tenancy referred to in that section means 
only the tenancy begun by the tenant being 
put into possession. The estoppel under S. 116, 
Evidence Act, is wide enough to cover any 
case of a grantee who occupies and enjoys 
under a grant disputing the grantor’s title. 
But Mr. Seervai contends that what the Privy 
Council decided goes much further than what 
I have just stated. He submits that in every 
case where there is an attornment by a tenant 
to his landlord, the provisions of S. 116, Evi¬ 
dence Act, must apply and the tenant would 
be prevented from denying his landlord’s title. 
Now it is clear that a mete attornment does 
not create a new tenancy. The only effect of 
ft mere attornment is the substitution of a 
new landlord in place of the old and the 
tenancy continues on the same terms. It may 
be that in some cases the attornment is not a 

1. (’37) 24 A. I. B. 1937 P. C. 251 : I.L.R. (1938) 1 

Cal. 1 : 31 S.D.B. 625 : 64 I.A. 311: 169 I.C. 556: 

39 Bom. L. R. 1034 (P. C.), Krishna Prosad Lai v. 

Baraboni Coal Concern Limited. 
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mere attornment and as a result of the attorn¬ 
ment a new tenancy is created. The question, 
therefore, that I have to determine in this 
case is whether a new tenancy was created 
when the defendant attorned tenant to the 
plaintiff. It is clear from the terms of the 
letter of 24th November 1942, that the effect 
of that transaction was that the defendant 
accepted the plaintiff as his landlord in substi¬ 
tution of Mrs. Bolton and the tenancy con¬ 
tinued the same as was constituted when 
the defendant became Mrs. Bolton’s tenant. 
Therefore in one sense what the defendant is 
challenging is not really the title of his landlord 
but the right of the plaintiff to substitute 
himself in place of Mrs. Bolton. 

It is true—and the authorities make this 

cleat_that even a mere attornment does create 

an estoppel against the tenant, but that estop¬ 
pel is not the same as is given statutory effect 
by S. 116 , Evidence Act. There are other kinds 
of estoppel between tenant and landlord which 
fall outside the scope of 8. 116, Evidence Act. 
Although the fact of the defendant having at¬ 
torned tenant to the plaintiff creates an estop¬ 
pel in favour of the plaintiff it still does not 
prevent the defendant from showing that he 
attorned tenant in ignorance of fact that the 
plaintiff had no title. What I have just stated 
is in ito way inconsistent with the statement 
of the law to be found in the latest decision 
of the Privy Council in 39 Bom. L. R, 1034,' 
Atp. 1038 their Lordships of the Privy Council 
observed: 

‘‘The section does not deal or profess to deal with 
all kinds of estoppel or occasions of estoppel which 
may arise between landlord and tenant ... Whether 
during the currency of a term the tenant by attorn¬ 
ment to A who claims to have the reversion, or the 
landlord by acceptance of the rent from B who claims 
to be entitled to the term is estopped from dispnting 
the claim which he has once admitted are important 
questions, but they are instances of cases which are 
outside S. 116 altogether . . . The principle does 
apply to disentitle a tenant to dispute the derivative 
title of one who claims to have since become entitled 
to the reversion, though in such cases there may be 
other grounds of estoppel, e.g., by attornment, ac¬ 
ceptance of rent, etc. In this sense it is true enough 
that the principle only applies to the title of the 
landlord who ‘let the tenant in’, asdUtinct from any 
other person claiming to be reversioner.” 

Again at p. 1040 . after referring to two Indian 
cases, their Lordships said: 

” .. . both cases are really outside 8. 116, not 
being concerned with title at the beginning of the 
tenancy, but with the common case of a sitting tenant 
attorning to a new individual as entitled to receive 

rent.” 

Similarly in this case the defendant is not 
challenging the title of his landlord at the 
beginning of his tenancy, but he is m the vi¬ 
rion of a sitting tenant attorning ^ 
tiff as entitled to receive rent. Mr. ^r^ 
has relied on two cases of our Court m 30 Bom 
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L. R. 741,^ and 36 Bom. L. R, 1074.® In 30 Bom. 
L. R. 741,® the defendants attorned tenant to 
the plaintiff. There was an oral agreement of 
tenancy and kabulayats were passed by the 
defendants. Patkar J. at p. 744 states: 

*'The question ... to be decided in each case under 
S. 116 would be whether a new tenancy had arisen 
and not whether the tenant had been let into pos¬ 
session by the landlord.” 

In that case, the Court held that the attorn- 
ment created a new tenancy. In 36 Bom L. R. 
1074,® the tenant who was let into possession 
passed a rent note to his landlord acknowedg- 
ing that a new tenancy had arisen; and on 
that N. J. Wadia J. observed that for the pur. 
poses of S. 116, Evidence Act, it was not neces¬ 
sary that the tenant should have been actual¬ 
ly put into possession by the landlord. I do not 
think that either of these cases helps Mr. Seervai 
because in both the cases the Court found as a 
fact that a new tenancy had arisen by reason 
of the attornment which attracted the applica¬ 
tion of S. lie, Evidence Act. But as I read 
them, these cases do not decide that a mere 
attornment necessarily creates a new tenancy. 

There is a decision of the Calcutta High 
Court directly in point in A. I. R. 1926 cal. 720,* 
where the Court consisting of Cuming and 
Chakravarti JJ. held that when either through 
jignorance of title of the landlord or by fraud 
in the matter of execution of the kabulayat 
the tenants attorned to him, then the tenants 
are not altogether estopped but can show that 
|the landlord had no title either when the kabul- 
layat was executed or attornment was made 
Iby payment of rent. I do not think that Mr. 
Seervai is right when he says that this deci¬ 
sion is impliedly overruled by the decision of 
the Privy Council in 39 Bom. L. R. 1034.^ In 
A. I. R. 1940 Lah. 341,® which was decided 
subsequently to the Privy Council decision, 
the Court held that the tenants w’ere entitled 
to dispute the derivative title of their landlord. 
In that case the original landlord was the 
mother and the daughters claimed their lease- 
hold rights as the heirs of their mother. The 
Court held that the tenants could not dispute 
the title of the mother at the commencement 
of the lease, but they could dispute the title 
|of the daughters. I, therefore, hold that it is 
'competent to the defendant to show that the 
'plaintiff had no title at the date when the 
defendant attorned tenant to him. 

The next question that I have to determine 

2. 1*28) 15 A. I. R. 1928 Bom. 265 :111 I. C. 911 ; 
80 Bom. L. B. 741, Shankar v. Jagannatb. 

3. (*35) 22 A. I. R. 1935 Bom. 144 : 156 I.C. 249 : 

36 Bom. L. R. 1074, Krishnarao v. Qbaman. 

4 . (’26) 13 A. I. R. 1926 Cal. 720 : 91 I. C. 669, 
Ghengtu v. Jaberuddin. 

5. (’40) 27 A. I. R. 1940 Lah. 341 : 191 I. C. 555, 
Prakash Kaur v. Gian Chand. 

1945 B/61 & 52 
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is whether in fact the plaintiff had no title as 
contended by the defendant. The title on 
which the plaintiff relies is transference of the 
tenancy by Mrs. Bolton to him. Under S. los, 
sub-ol. (j), T. P. Act. 1832, the lessee may 
transfer absolutely or by way of mortgage 
or sub-lease the whole or any part of his 
interest in the property, and any transferee 
of such interest or part may again transfer it. 
This right of the lessee is subject to any con¬ 
tract to the contrary. In the letter of 4th, 
November 1941, written by K. L. Gupta to 
Mrs. Bolton, which contains the terms of the 
tenancy it is provided that the premises shall 
not be sub-let without Gupta’s consent which 
shall not be unreasonably withheld. This 
tenancy was for a year certain and after that 
it continued as a monthly tenancy. In the 
rent bills submitted by Gupta to Mrs. Bolton 
from 1st November 1942. at the back are 
printed conditions of tenancy, and condition 4 
states that the tenant shall use the premises 
for residential purposes only and shall not 
sub-let the premises in whole or in part to 
anyone without the previous consent in 
writing of the landlord. It is clear on the 
evidence that Mrs. Bolton never took the 
consent of Gupta either orally or in writing 
to transfer the tenancy to the plaintiff. But 
the transfer or assignment of the tenancy byj 
Mrs. Bolton in breach of the Condition did' 
not render the transfer or assignment void.: 
Whatever rights Gupta might have had against 
Mrs. Bolton for breach of the condition as 
between Mrs. Bolton and the plaintiff, the 
transfer or assignment was perfectly valid. 
As pointed out in Halsbury’s Laws of England, 
Vol. 20, £dn. 2, p. 344, para. 415, an assign¬ 
ment, even in breach of a condition, is effec¬ 
tual to vest the term in the assignee. In (1868) 

3 Q. B. 739® the lessor filed a suit against the 
assignee of a lease for breach of covenants in 
the lease. There was a covenant in the ori- 
ginal lease by which the lessees on behalf of 
themselves and their assigns covenanted with 
the lessor that neither they nor their assigns 
would assign the lease without the licence of 
the lessor. The defendant, the assignee, as¬ 
signed the lease without the consent of the 
lessor. In delivering the judgment Black, 
burn J. observed (p. 750): 

** . . . though there is a covenant binding on the 
defendant not to assign, the assignment is never¬ 
theless operative, and the estate passed from the 
defendant to Banks, and the breaches of covenant 
which have occurred since are not breaches for 
which the defendant can be liable in the present 
form of action; anything done by the defendant on 
the premises since then be may be liable for in an 
action on the case: but the remedy on the covenants 
must be against the new tenant Banks. But the 


6. (1868) 3 Q. B. 739, WiUiams v. Earle. 
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plaintiS is entitled to recover indirectly in the pre¬ 
sent action by way of damages for the breach of the 
covenant not to assign.” 

This case tvas referred to with approval by 
Sir Lawrence Jenkins C. J. in 36 Cal. 745.^ 
In that case the Court held that the assign¬ 
ment was oi^erative notwithstanding the co¬ 
venant not to assign without the consent 
of the lessor. Mr Daphtary has relied on the 
decision in (186G) 2 Q.B. 120.® In that case the 
lease contained a covenant by the lessees 
not to assign without licence, with a proviso 
for re-entry, and a covenant by the lessor at 
the expiration of the tenancy to pay for 
things at a valuation. The lessees assigned their 
interest in the premises to the plaintiff without 
the consent of the lessor. The plaintiff entered 
into the occupation of the premises, but never 
paid rent; nor did the lessor ever recognise 
him as his tenant. The plaintiff, after giving 
six months’ notice to quit, sued the lessor for 
the amount of the things at a valuation. What 
the Court held was that the plaintiff was not 
entitled to sue the lessor on the covenant 
contained in the lease between the lessor and 
his original lessees because the defendant had 
done nothing to recognise the plaintiff as his 
tenant. I do not think this case at all helps 
Mr. Daphtary because it does not decide that 
as between the lessee and the assign the assign¬ 
ment was not valid and effectual, 

I, therefore*, hold that Mrs. Bolton effec- 
tively transferred her interest in the premises 
to the plaintiff, and in attorning tenant to the 
plaintiff, the defendant was attorning tenant 
to one who had sufiBcient interest in the pre- 
raises to entitle him to substitute himself as 
landlord in place of Mrs. Bolton. In view of 
this decision, the question whether the defen¬ 
dant paid rents to the plaintiff in ignorance 
of the fact that the transfer of the 6at was in 
breach of the term of the lease is not material. 


L. Insurance Co. (Stone G. J .) A. L R. 

business, namely, life insurance business, R. 6 deals 
with non-life insurance business, B. 5 providing a 
sort of general definition claiuset so that down to the 
end of R. 6 what has been dealt with ate the methods 
of computation of the profits and gains of insurance 
business, whether the business belongs to an indi¬ 
vidual, firm, company or association of persons. The 
difference between these rules is the type of business, 
and not the status of the owner who is to be asps^d 
to tax. On the other hand, Rr. 7, 8 and 9 deal with 

status. 1^ ^ 

(b) Income-tax Act {1922, as amended in 1939), 

S. 10 (7) and Schedule, Rules 1 to 9— Computa¬ 
tion of profits and gains for taxation purposes 
under Schedule—Method of approach—Life in- 
suranc6 company not resident in British India 
British Indian branch of—Ascertainment of pro¬ 
fits and gains of—Rule 8 and not R. 2 applies. 

Section 10 (7) and the schedule, which depends 
upon it, are procedural, and the first approach to 
any computation of profits and gains for taxation 
purposes under the schedule must be to ascertain the 
status of the intended assessee, and not to plunge 

into methods of computation, calculations and figures, 

before it is ascertained who or what it is which at¬ 
tracts the incidence of taxation. Therefore in asses^ 
ing the profits and gains of the British Indian branch 
of a life insurance company not resident m British 
India the proper rule to be applied is B-^ 

R. 2 which is not the paramount rule. 4U4 c ij 

(c) Income-tax Act (1922, as amended in 1939), 
Schedule, Rules 8 and 2 — Expression more 
reliable data” in R. 8—Scope and meaning of -- 
Life insurance company not resident in British 

Iridia_Separate actuarial valuation statement 

for Indian business is more reliable data within 

The expression “more reliable data” in R. 8 is the 
data necessary to assess the profits and gains of a 
branch business by some recognised business method 
which can be applied having regard to the manner 
in which the insurance company conducts its busi¬ 
ness ahd the scope of that expression is not confined 
to the data required for arriving at the bibber of the 
two computations under R. 2 (a) and (b) L d, 

A. I. B. 1936 P. C. 55. Exyl. [P 405 C 1 . 2J 

For purposes of, the assessment of the Indian 
branch of a life insurance company not resident in 
British India the separate actuarial valuation state¬ 
ment for the Indian business must be taken to be a 
"more reliable data" within the meaning of B. 8. 


(The rest of the judgment is not material for 
the report). 

R.K. Order accordingly. 

TT"(’09) 36 Cal. 745 : 2 I. C. 416, Basarat ^^han 
V. Manirulla. 

8. (1866) 2 Q. B. 120, Elliot v. Johnson. 
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Stone C. J. and Kania J. 

Commissioner of Income-tax, Bombay 

v. 

Great Eastern Life Insurance Co. Ltd. 

Assessee. 

Income-tax Reference No. 11 of 1944, Decided on 
6th October 1944. 

(a) Income-tax Act (1922, as amended in 1939), 
S. 10(7) and Schedule, Rules 1 to 9—Interpreta¬ 
tion of. 

Rules 1 to 9 as a whole provide for the computa¬ 
tion of profits and gains of insurance business; and 
whilst Rr. 1 to 4 deal with one type of insurance 


(d) Income-tax Act (1922, as amended in 1939), 
Schedule, Rule 2 — Words “life insurance busi¬ 
ness” in R. 2—Scope of (Obiler —Per Kania J.). 

The words “life insurance business" in R. 2 are 
not confined to such business carried on by resident 
companies only. As the rule stands, it is capable of 
covering the case of a foreigner doing business mdi- 
vidually in British India and having a branch m 
British India. It may cover the case also of a firm or 

association of persons doing similar busing. 

[P 406 C IJ 


(e) Interpretation of statutes — Taxing statute 

Per Kania J.). . - * 

In case of a reasonable doubt in construing a tax- 
nff statute, the construction most beneficial to the 
subject should be adopted : (1844) 11 Cl *?'/?? 
ind (1878) 4 A. C. 197, Bel. on. CP 407 C IJ 

2d. C. Setalvad and Q. N. Joshi — , 


Sir Jamshedji Kanga — for Assessee. 

Stone C. J. — This is a reference under 
S. 66 (1), Income-tax Act. 1923. the relevant 
assessment year being 1939-40. an e a 
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counting year being tbe calendar year 1938. The 
assessee is a non-resident life insurance com¬ 
pany, having a branch in British India. The 
questions raised concern the method of assess¬ 
ment of the profits and gains of the Indian 
business of the company. That depends on s. 10 
(7), Income-tax Act, and certain rules which are 
set out in the Schedule to the Act. The rules, 
with which we are concerned, are the new 
rules, which became operative in 1989. Section 
10 , sub.s.(7), Income-tax Act, is as follows : 

"Notwithstanding anything to the contrary con¬ 
tained in S. 8, 9, 10, 12 or 18, tbe profits and gains 
of any business of insurance and the tax payable 
thereon shall be computed in accordance with the 
rules contained in the Schedule to this Act." 

Turning to the schedule, it is to be observed 
that it is headed : “Rules for the computation 
of the profits and gains of insurance busi- 
ness.” Rule i provides : 

"In the case of any person who carries on, or at 
any time in tbe preceding year carried on, life in¬ 
surance business, tbe profits and gains of such per¬ 
son from that business shall be computed separately 
from his income, profits or gains from any other 
business." 

Rule 2 is : 

"The profits and gains of life insurance business 
shall be taken to be either— 

(a) tbe gross external incomings of the preceding 
year from that business less the management ex¬ 
penses of that year, or 

(b) the annual average of the surplus arrived at by 
adjustiug the surplus or deficit disclosed by tbeaotu* 
arial valuation made for tbe last inter-valuation 
period ending before tbe year for which the assess¬ 
ment is to be made, so as to exclude from it any 
surplus or deficit included therein which was made 
in any earlier inter-valuation period and any expen¬ 
diture other than expenditure which may under the 
provisions of section 10 of this Act be allowed for in 
computing the profits and gains of a business, 
whichever is the greater." 

There then follows a proviso with regard to 
how the amount to be allowed as manage¬ 
ment expenses is to be calculated. Rule 3 
provides how “the surplus,” referred to in R. 2, 
is to be computed. Rule 4 is also ancillary to 
B. 2 , and provides machinery for calculating 
the surplus under it. Rule 5 is a definition 
clause, such definitions applying : “For the 
purposes of these rules—”, and the following 
expressions are therein defined : (i) ‘preceding 
year*; (ii) ‘gross external incomings’ ; (iii) 
'management expenses’ ; (iv) ‘life insurance 
business’ ; and (v) ‘securities.’ Rule 6 is as 
follows : 

"Theprofits and gainsof any business of Insurance 
other than life insurance shall be taken to be the 
balance of the profits disclosed by the annual accounts, 
copies of which are required under the Insurance 
Act, 1938, to be furnished to the Superintendent of 
Insurance after adjusting such balance so as to 
exclude from it any expenditure other than expen¬ 
diture which may under the provisions of section 
10 of this Act be allowed for in computing tbe 
profits and gains of a business. Profits and losses on 
the realisation of investments and depreciation and 
appreciation of tbe value of investments shall be 


dealt with as provided in rule 3 for the business of 
life insurance." 

Be it noted in passing that^his rule applies 
to any business of insurance other than life 
insurance. Rule 7, which applies to a particular 
type of business, and which makes special pro- 
vision for the case of a non-resident company, 
and sets out how its profits and gains are to 
be computed, is in the following terms : 

"The profits and gains of companies carrying on 
dividing society or assessment business shall be 
taken to be 15 per cent, of the premium income of 
tbe previous year, or in tbe case of non-resident 
companies 15 per cent, of the British Indian pre- 
mium income of the previous year." 

Then comes Rule 8 : 

"The profits and gains of the British Indian bran¬ 
ches of an insurance company not resident in British 
India, in the absence of more reliable data, may be 
deemed to be the proportion of the total world in¬ 
come of tbe company corresponding to the propor¬ 
tion which its British Indian premium income bears 
to its total premium income. For the purpose of this 
rule, the total world income of life insurance 
companies not resident in British India whoseprofits 
are periodically ascertained by actuarial valuation 
shall be computed in the manner laid down in these 
rules for the computation of the profits and gains 
of life insurance business carried on in British India." 

Lastly, R. 9 provides • 

"These rules apply to the assessment of the profits 
of any business of insurance carried on by a mutual 
insurance association." 

The rules as a whole provide for the com- 
putation of profits and gains of insurance 
business ; and whilst Rr. 1 to 4 deal with one 
type of insurance business, namely life insu¬ 
rance business, R. 6 deals with non-life insu- 
ranee business, R. 6 providing a sort'of general 
definition clause : so that down to the end of 
B. 6 what has been dealt with are the methods 
of computation of the profits and gains of 
insurance business, whether the business be¬ 
longs to an individual firm, company or asso¬ 
ciation of persons. The difference between 
these rules is the type of business, and not 
the status of the owner who is to be assessed 
to tax. On the other hand, Rr. 7, 8 and 9 deal 
with status. 

Rule 7, whilst it deals with d special type 
of business, only applies to resident and 
non-resident companies, and has no applica¬ 
tion to individuals, firms or associations of 
persons. Role 8 is even more restricted, and 
only applies to the British Indian branches of 
insurance companies. Rule 9 makes all the 
rules apply to mutual insurance associations. 
We are concerned with the assessment to tax 
of a non-resident life insurance company in 
respect of the profits and gains of the business 
of its British Indian branch; and the problem, 
which arises and which has caused a most inter- 
esting and able argument before us, can, as it 
seems to me, be best resolved by finding the 
correct method of approach to it and by keeping 
in mind that method and status are two inde- 
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l^endent and incomparable conceptions. Sec- 


tion r', Income-tax Act, is the charging section, 
and by it income-tax shall be charged in 
respect of the total income of every individual, 
Hindu undivided family, company, etc. Sec- 
,tion 10 (7) and the schedule, which depends 
upou it, are procedural, and the first approach 
to any computation of profits and gains for 
taxation purposes under the schedule must be 
|to ascertain the status of the intended assessee, 
and not to plunge into methods of computa- 
jtioD, calculations and figures, before it is 
ascertained who or what it is which attracts 
the incidence of taxation. The argument ad¬ 
dressed to us as to R. 2 being the paramount 
rule, and it is only if there is no reliable data 
to make a computation under it leading to 
assessment that it is necessary to turn to R.S, 
in its turn leads to the contention that com¬ 
putations under R. 2 are what is meant by 
“more reliable data" mentioned in R. 8. In 
imy opinion, this reasoning is unsound. The 
first approach must be : whose profits and gains 
is it which are to be assessed? And the answer 
must be : the profits and gains of the British 
Indian branch of an insurance company not 
resident in British India. That answer compels 
a primary consideration of R. 8. 

Reliance has been placed by Sir Jamshedji 
Kanga on the case in 63 I. A. 99.^ In that case, 
the Privy Council bad to consider the old 
rules, that is to say, as they stood before the 
1939 amendments, and it is essential before 
approaching that case to appreciate some of 
the fundamental differences between the old 
rules and the new rules. Old R. 25 approxi¬ 
mates in its terms to new R. 2 (b), with this 
difference that it applied only to residente, 
and not, as the whole of R. 2, to persons whose 
status is either resident or non-resident. 
Further, old R. 25 postulates only one basis of 
assessment and not two as are provided by 
B. 2, the alternative resulting in the greater 
assessment being the one to be taken. Old 
Rr. 27 and 28 approximate to new B. 6; and 
old R. 35 approximates to new R. 8. But as old 
R. 25 did not touch non-residents, old R. 35 
could alone be applicable to a non-resident 
company. There was not provided by the old 
rules any other possible method of assessment 
of the Indian business of a non-resident com¬ 
pany with the necessary data for which a 
comparison of reliability could be made with 
the data necessary to produce the artificial 
method of computation provided by old R. 35 
and now provided by new R. 8. Their Lord- 
ships of the Privy Council, therefore, had to 

1. (’36) 23 A. I. R. 1936 P. C. 55 : 60 Bom. 248 :63 

I. A. 99 : 160 I. C. 1 (P. C.), National Mutual Life 

Association of Australasia Ltd. v. Income-tax 

Commissioner, Bombay Presidency and Aden. 


consider what data it was which could be less 
reliable than that underlying the artificial 
method contained in old R. 35; and Lord 
Thankerton, delivering the judgment of the 
Board, said (p. 112 ) : 

“There can be no doubt that the total income, 
profits or gains of the company would fall to be 
computed on the basis of their triennial valuation 
reports, which, in their Lordships’ opinion, is the 
most reliable method of computation in the case of 
a life insurance company.” 

Whilst, therefore, 63 I. A. 99* affords some 
guidance as to the avenue of approach, it in 
no way decides the problem which arises in 
this case. If R. 8 had extended its operation 
to non-resident persons, Hindu undivided 
families, firms, and association of persons, it 
would have been difficult to say that the 
underlying data necessary to make the com¬ 
putations under Rr. 2 and 6 was not the data, 
the reliability of which had to be compared 
with the data involved in the artificial method 
of computation provided by R. 8. But the 
status ambit of R. 8 is extremely limited, as 
B. 8 appears to have no application except to 
the Indian branch business of a non-resident 
company carrying on insurance business. 

Apart from these considerations, Sir Jam¬ 
shedji Kanga has pointed out that the methods 
of computation under Rr. 2 and 6 are in¬ 
appropriate to the computation of the profits 
and gains of the branch business of a non¬ 
resident company: and so far as life insurance 
is concerned, that is R. 2, Sir Jamshedji 
points out that it would be impracticable, if 
not impossible, having regard to the definition 
supplied by R. 5, to compute the gross exter¬ 
nal incomings and the management expenses 
of a branch business, if the branch is to be 
assessed as a separate entity under R. 2. I 
think there is considerable force in this conten¬ 
tion. In both cases the definitions provide for 
the full amounts, and there are obvious difficul- 
ties in applying these to branch business. Sir 
Jamshedji also contends that the matter can be 
further tested by inquiring whether in the case 
of a British Indian branch of a company 
non-resident in British India, which carries on 
insurance business other than life insurance 
business, R. 6 would apply. By R. 6 the profits 
and gains of any insurance business, other 
than life insurance, are to be taken to be the 
balance of the profits disclosed by the annual 
accounts, copies of which are required under 
the Insurance Act. 1938, to be furnished to 
the Superintendent of Insurance after making 
certain adjustments therein mentioned. Under 
the Insurance Act. 1938, S. 16, which came 
into force onlst July 1939. the annual accounts 
for the whole of India have to be filed, and 
these will include the business done outside 
British India, and. therefore, cannot be made 
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to fit as an ancillary to the computation of 
the profits and gains of a British Indian 
branch of a non resident insurance company 
under R. 8. We are concerned with a life 
insurance company, and, therefore, although 
the scheme of the schedule as a whole can be 
usefully tested by considering the application 
of R. 6, the question we have to determine is 
whether the operation of R. 2 is what is 
meant as supplying the more reliable data 
than the artificial method of R. 6 . Dealing 
with this question, the Appellate Tribunal 
says in its judgment : 

Rule 8, Id our opinion, does not bear the interpre¬ 
tation put upon it by the Appellate Assistant Com¬ 
missioner. If there is ^rnore reliable data* available, 
a computation under K, 2 (a) or 2 (b) is not called 
for.” 

In my opinion, that statement should be ex¬ 
tended as excluding the application of R. 2 as 
a whole. In my judgment the "reliable data," 
referred to in R. 6, is the data necessary'to 
assess the profits and gains of'a branch business 
by some recognized business method which 
can be applied having regard to the manner 
in which the insurance company conducts its 
affairs. The Tribunal has found that the 
"separate actuarial statement for the Indian 
business," which is the same thing as the 
“Consolidated Statement of Indian Fund," 
which appears at p. 3 of the record, provides 
the more reliable data, since in para. 27 of 
its judgment the Tribunal says this : 

”As a result of what we have said above, we bold 
that the ‘Consolidated Statement of Indian Fund' 
for the Triennium ended 31st December 1937 pro¬ 
vides 'more reliable data’ in terms of R. 8. The 
business income for the assessment year under 
appeal must therefore be computed from the data 
given in that statement.” 

And in setting out its case to this Court, the 
Tribunal states : 

“The Tribunal found that the 'Consolidated State¬ 
ment of Indian Fund’ submitted by the assessee 
provided 'more reliable data’ for computation of pro¬ 
fits in terms of R. 8.” 

No other data has been put forward, and it 
should be noticed that R. 2 and R. 6 are both 
artificial, in the sense that in both cases the 
profits and gains arc to be taken to be some¬ 
thing which is arrived at by valuations and 
computations. The questions, which the Tri¬ 
bunal has asked, are two in number; and, 
although they are set out as alternatives 1 
think it is clear that, if question (l) is answered 
in the negative, the answer to question (2) 

necessarily must follow. Question (1) is: 

“Is the scope of tho expression 'more reliable’data, 
occurring in R. 8 of the Schedule to the Income-tax 
Act, confined to the higher of the two computations 
under Rr. 2 (a) and 2 (b) of the said Schedule?” 

Although it is clear what that question 

means, it would, in my opinion, as data must 

be compared with data, and not with method, 

be more appropriately framed, if it were made 


to read: Is the scope of the expression ‘more 
reliable’ data, occurring in R. 8of the Schedule 
to the Income-tax Act, confined to ‘the data re¬ 
quired for arriving at’ the higher of the two 
computations under Rr. 2 (a) and 2 (b) of the 
said Schedule?" In my judgment, that ques-^ 
tion must be answered in the negative. That; 
necessitates the answer to question ( 2 ), which is:! 

“Whether the separate actuarial valuation state¬ 
ment for the Indian business has rightly been held 
by the Tribunal to contain ‘more reliable’ data for 
the purpose of K. 8 of the said Schedule ?” 

I have already referred to the Tribunal's 
findings about the actuarial valuation state¬ 
ment, and have pointed out that no other data 
has been put forward. It follows, in my judg-' 
ment, that question ( 2 ) must be answered in' 
the affirmative. The Commissioner must pay’ 
the costs. 

Kania J _I agree. The relevant provisions 

of the Income-tax Act, and the rules in the 
schedule enacted for the computation of the 
profits and gains of the insurance business of 
an assessee, are summarized in the judgment 
of the learned Chief Justice. The real question 
for consideration is : Whether in respect of a 
non-resident insurance company, having a 
branch in British India and carrying on life 
insurance business, the assessment must in 
the first instance be attempted to be made 
under R. 2, or whether the assessee-company 
is entitled to contend that in view of R. 8 the 
assessment must be made on the computation 
made thereunder. The Commissioner relied 
on S. 10 (7), Income-tax Act, which runs as 
follows: 

“Notwithstanding anything to the contrary con¬ 
tained in S. 8, 9, 10, 12 or 18, the profits and gains 
of any business of insurance and the tax payable 
thereon shall be computed in accordance with the 
rules contained in the Schedule to this Act.” 

From that it was argued that the schedule 
formed a code by itself, and the computation 
of the profits and gains of an insurance business 
must be under that schedule. The argument 
so advanced is not quite correct, because it has 
to be conceded that, even after attempting to 
proceed under R. 2 if a computation could 
not be made, the assessment would have to be 
made under S. 23 (4), Income-tax Act. Apart 
from that, the question is: whether R. 2, is the 
paramount rule, which has to be approached 
first. Analysing the rules in the schedule, it 
is clear that the Legislature has decided that 
the profits and gains of insurance business of 
an assessee should be separately calculated 
from his profits from other business. With 
that object R. 1 is framed. Kules 2, 3, 4 and 
5 go together. They relate to the profits and 
gains of life insurance business. In K. 2, two 
methods of calculation are provided and it is 
stated that the profits and gains shall be taken 
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to be the higher of the two figures arrived at 
on such calculations. In R. 3 provision is made 
in respect of the computations to be made 
under R. 2 (b). Rule 4 provides for certain 
deductions to be made also in respect of cal¬ 
culations made under R. 2 (b). Rule 5 contains 
definitions of certain words used in the rules, 
and particularly gives the meaning of the 
expressions “gross external incomings” and 
“management expenses” found in R. 2 (a). 
The proviso to R. 2 sets the maximum limit to 
the management expenses to be allowed under 
R. 2 (a). Rule G provides for the computation 
of the profits and gains of insurance business 
Other than life insurance. Rules 7, 8 and 9 do 
not deal with the nature of business. They 
deal with the status of the party doing insur¬ 
ance business. Rule 7 deals with the profits 
and gains of companies carrying on dividing 
society or assessment business. Rule 8 deals 
with the profits and gains of the British Indian 
branches of an insurance company not resident 
in British India. Rule 9 provides for the 
assessment of the profits of business of insur¬ 
ance, carried on by a mutual insurance asso¬ 
ciation. Reading the rules together, it is 
therefore clear that R.8 does not deal with the 
nature of business. The relevant matter is the 
status of the assessee. Considering the rules 
from that point of view, the first question, 
which the taxing authorities have to ask. is 
what is the status of the assessee ? The answer 
is that it is a non-resident company which 
has a British Indian branch. The object being 
to assess the profits and gains of the British 
Indian branch of such company, the assess¬ 
ment should be according to that rule. 

It was strenuously urged on behalf of the 
iCommissioner that the words “life insurance 
business” in R. 2 are not confined to such 
business carried on by resident companies 
only. To that extent the contention may be 
accepted. As the rule stands, it is capable of 
covering the case of a foreigner doing business 
individually in British India and having a 
branch in British India. It may cover the 
case also of a firm or association of persons 
doing similar business. I do not pronounce 
any definite opinion on the point, as it is not 
necessary to do so. But the contention may 
be accepted in such cases, not on the ground 
that the words of R. 2 do not exclude such 
XJerson or association, but on the ground that 
in the schedule there is no other specific rule 
which covers their case. As I have pointed out, 
R. 8 in terms opens with the words “The pro¬ 
fits and gains of the British Indian branches 
of an insurance company not resident in 
British India.” Therefore, when the question 
facing the taxing authorities is what are the 
profits and gains of the British Indian bran¬ 


ches of an insurance company not resident in 
British India, their first duty is to turn to R. 8. 

It was argued on behalf of the Commissioner 
that, as S. 10 (7) enjoins that the computation 
of the profits and gains “shall be” in accord¬ 
ance with the rules contained in the schedule, 
and because R. S does not prescribe the method 
of computation, R. 8 cannot be worked out as 
contended by the assessee. This argument is 
based on the assumption that the preceding 
rules contain a complete code for computation 
of income or profits in all cases. A perusal of 
Rr. 0 and 6 shows that the assumption is not 
justified. In calculating the profits and gains 
of a life insurance business under R. 2 (a), two 
items have to be ascertained: (l) “gross ex¬ 
ternal incomings,” and (2) “management 
expenses,” both of these, as I have pointed out, 
are defined in R. 5. “Gross external incopti- 
ing3”are defined to mean the “full amount of 
incomings” from interest, dividends, fines and 
fees, etc. There is no reason to read that 
definition as limited to the amount of incom¬ 
ings from interest, dividends, fines and fees, 
etc., “arising or accruing in British India,” as 
contended on behalf of the Commissioner. 
Supposing a resident insurance company has 
large investments outside British India, and 
it does not bring into British India the income 
or dividend arising therefrom, is it suggested 
that in making the computation under R. 2 (a) 
the incomings will not include the full amount 
of interest and dividend on such investments 
which are not brought within British India ? 
I do not think that argument will be accepted 
at all. In the case of a foreign company, if 
there is no separate Indian life insurance fund, 
but there is one fund of the whole company, 
which is invested outside, what is to be the 
proportion of interest or dividend which should 
be included under the heading “gross external 
incomings” under R. 6 (ii) of the Schedule? If 
the argument of the Commissioner is correct, 
the figure will have to be separately worked 
out, by a rule of thumb, because actual figures 
could not bo available. The position is the 
same in respect of the “management ex¬ 
penses.” In the case of foreign companies, 
when a head supervisor is travelling to ins¬ 
pect the business of life insurance of dififerent 
branches, there is no provision for separat- 
ing or allocating the proportionate expendi¬ 
ture to the Indian business. It is, therefore, 
clear that the definitions of “gross external 
incomings” and “management expenses” do 
not happily fit in with the contention urged 
on behalf of the Commissioner. The point is 
made more clear on reading R. 6. I have al- 
ready pointed out that it deals xvith the 
business of an insurance company, which is 
not doing life insurance business. Rule 6 pro- 
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vides that the profits and gains of such 
companies shall he taken to be the balance of 
the profits disclosed by the annual accounts, 
copies of which are required under the Insu- 
ranee Act to be filed with the superintendent 
of insurance. Now, under the Insurance Act, 
1938, s. 16 prescribes the filing of such state, 
ments by foreign companies in respect of 
Indian business. The word “India” is defined 
in the General Clauses Act, and in the absence 
of any other definition, that definition would 
be applicable to the word used in the Insu¬ 
rance Act. The definition given in the Gene- 
ral Clauses Act includes Indian States under 
the suzerainty of His Majesty and also British 
India governed under the Government of 
India Act. A foreign company, therefore, 
having a branch in a native State and in 
British India will have to file a statement of 
account under s. IG. The balance of the pro- 
fits disclosed by such statement, must be 
taken to be the profits and gains of such 
company under R. 6 of the schedule to the 
Income-tax Act. It is, however, clear that 
under s. 4 (i) (c), Income-tax Act, the income, 
profits and gains of a non-resident are liable 
to be taxed only to the extent they “accrue or 
arise or are deemed to accrue or arise to him 
in British India during such year.” They 
will not include income which has accrued to 
such person outside British India, but within 
“India” within the meaning of the General 
Clauses Act. It is, therefore, clear that, in 
respect of a company not resident in British 
India, 6 will be inappropriate. 

Bearing in mind these aspects, it seems that 
the Legislature has separately provided R. 8 
for computation of income of insurance* busi- 
ness of British Indian branches of non-resident 
companies. It is to be noticed that R. 8 does not 
cover only life insurance business but covers 
business of all classes of insurance. Even if 
the matter is of some doubt as stated by Lord 
Lyndhurst in (1844) 11 Cl. & F. 590“ and 
(1878) 4 A, C. 197,'^ “in a case of reasonable 
doiibt the construction most beneficial to 
the subject is to be adopted.” In the pre- 
sent case there is no question of escaping 
assessment. The grievance of the assessee is, 
that the taxing authorities, having accepted 
the triennial actuarial valuation in the pre¬ 
ceding year, and, having acted under R. 4 of 
the schedule, gave it for one year the annual 
average deduction of the income-tax paid by 
the company in respect of interest on securi- 
ties deducted at source, and that by the 
method now sought to be adopted, the depart. 

2. (1844) 11 Cl. & F. 590, Stockton &. Darlington 
By. V. Barrett. 

3. (1878) 4 A. C. 197, Pryce v. Monmouthshire 
Canal and Railway Companies. 


ment seeks to deprive the assessee-company 
of the remaining two years’ income-tax 
deducted at source. Unless there is clear 
ground to adopt a difierent construction, it 
would, therefore, be unjust to do so. Ap- 
proaching the matter from another point of 
view, it should be noted that the assessment 
in question is in the firet year after the 
amendment was made in the Income-tax Act 
of 1939. Before the amendment, there were 
rules in the schedule dealing with the assess¬ 
ment of profits of insurance companies. Rule 25 
covered the case of in.surance companies 
incorporated in ‘British India,’ while R. 35 
covered the case of Indian branches of non- 
resident insurance companies. The wording 
of R. 8 materially corresponds to the wording 
of old R. 35, only with the addition of the 
word “British” before the word “Indian” in 
two places in that rule. The structure of 
R. 25 is wholly changed. It must be remem- 
bered that before the amendment the world 
income of a resident was not liable to be taxed, 
unless the foreign income was brought in Bri- 
tish India. The whole scheme of assessment 
was materially altered by the amend¬ 
ments made in 1939. .The effect of incorpo¬ 
ration of a limited company was materially 
altered by the definitions contained in s. 4a 
and S. 4B, which define the word “resident” 
and not “ordinarily resident”, respectively, 
within the meaning of the Act. It should be 
noticed that while R. 25 has been substituted 
by a series of rules, R. 8 substantially is 
retained in the same terms. This strongly 
lends support to the contention that the 
original method of approach, which was con. 
templated by the old rules, has not been altered 
by the new Act. 

Against this contention it was strenuously 
urged that S. 10 (7) is new, and alters the 
whole aspect of legislation. But if calculation 
of income could not be made under r. 2 (a) 
or 2 (b), what is to be done ? I do not think 
the Legislature contemplated that, although 
each of these methods is the proper method 
for computing the profits and gains of an insu¬ 
rance company, it should be held that no com¬ 
putation could be made under the rules in the 
schedule, and if computation under both sub¬ 
rules could not be made, the department was 
entitled to proceed under S. 23 (4) in the case 
of a foreign company. 

It was argued that the words “reliable data” 
used in R. 8 must mean the calculation of in. 
come as mentioned in R. 2. It is that argument 
which has given rise to the question framed by 
the Tribunal. It was urged on behalf of the 
Commissioner that, if both the calculations 
under Rr. 2 (a) and 2 (b) in respect of a 
British Indian branch of a non-resident life 
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insurance company could not be made, there 
was no reliable data within the meaning of 
R. 8. and, therefore, the assessment muse be 
on the proportionate income. In other words, 
it was contended that the words “more reliable 
data” in R. 8 are the same as the two methods 
of calculation indicated in Rr. 2 (a) and 2 (b) 
of the schedule. I see no justification for such 
limited construction being put on the words 
“more reliable data” in R. 8. Bearing in mind 
that each of the two methods indicated in K. 2 
is a proper method of calculating the profits 
and gains, there is no reason to say that 
calculation made on one of those methods is 
not founded on more reliable data. The ex¬ 
pression “more reliable data” is nowhere 
defined. Having regard to the wording of 
K. 8, the comparative term “more” must refer 
to the data required for arriving at the 
proportionate income, which is the alternative 
suggested. 

It was contended on behalf of the Commis- 
sioner that, if the Legislature intended R. 8 to 
be a separate code by itself, it should have 
stated that in respect of such business, when 
more reliable data was available, a certain 
method of calculation should be adopted, and 
in the absence of more reliable data the pro- 
}X)rtionate profits based on premium income 
should be assessed. In my opinion, it is not 
necessary for the Legislature to state in terms 
the first alternative, as contended. If R. 8 is 
read by itself, when more reliable data is 
available, there is no difiBculty in computing 
the income, as it was capable of being com¬ 
puted before the schedule was amended in 
1939. One of the methods of such computation 
is the actuarial valuation of the Indian busi¬ 
ness. It has nowhere been suggested, at any 
time, by any one, that computation based on 
such valuation does not result in the proper 
determination of profits and gains of the life 
insurance company. Indeed, R. 2 (b) incorpo¬ 
rates that as one of the methods of calcula. 
tiOD. Therefore, it seems to me that, because 
the Legislature has not stated how the com¬ 
putation should be made, if more reliable data 
was available, R. 8 does not cease to be an 
independent rule capable of being worked out. 
In this connexion, the last sentence of Rule 8 
should be particularly noted. That sentence 
limits the calculation of the total profits of 
the world business of such companies accord- 
ing to the rules in that schedule only when 
their profits are periodically ascertained by 
actuarial valuation. That method of compu- 
tation cannot be adopted when there is no 
such actuarial valuation. Therefore, in cases 
where there is no such valuation, the rule 
does not prescribe the mode of computation, 
and yet to ascertain the income based on the 


proportion of Indian premium a method of 
computation must be resorted to. Therefore 
the contention urged on behalf of the Com¬ 
missioner that the Legislature bad adopted 
the method of calculation, prescribed in R. 2, 
in such cases also, is not correct. 

It seems that the Tribunal has framed its 
questions having regard to the argument ad¬ 
vanced on behalf of the Commissioner. The 
first question is whether the expression “more 
reliable data” occurring in R. 8 is limited to 
the higher of the two computations made 
under Rr. 2 (a) and 2 (b)? In advancing the 
argument, as in framing the question, it is 
obvious that there is an error. “More reliable 
data” means figures from which computation 
of income could be made. It does not mean 
the computation. If so, that should be com¬ 
pared with other figures from which computa¬ 
tions have to be made. I, therefore, agree that 
question (l) should be amended as suggested in 
the judgment of the learned Chief Justice, and 
the answer to that question should be in the 
negative. In the reply filed by the assessee, to 
the application made by the Commissioner for 
stating the case, the company had suggested 
question (2), the first portion of which was in 
these terms: “Whether R. 2 of the said schedule 
applies to non-resident companies indepen¬ 
dently of the latter part of B. 6.” I think what 
was intended to be conveyed was : “Whether 
R. 2 of the said schedule applied to the assess¬ 
ment of the profits and gains of the British 
Indian branch of a non-resident company 
doing life insurance business.” In tl\,e course 
of our judgment this aspect of the case has 
been fully discussed, and it is not necessary 
to raise that question as an independent ques- 
tion. That, however, obviously is the very 
material question, which has been discussed 
and argued at length before this Court. 

As I have pointed out, at no time any one 
has ventured to contend that a separate actu¬ 
arial valuation of British Indian business of 
a company is not the proper data from which 
the profits and gains of a company in British 
India could be assessed. If so, that is certainly 
more reliable data, in the absence of any other 
data. On behalf of the Commissioner, it was 
urged that there were other data from which 
figuresto be calculated under Rr. 2 (a) and 2 (b) 
could be worked out. Having regard to the 
questions submitted to us on the construction 
of R. 8, we are not concerned with that aspect 
of the matter. The answer to the alternative 
question will be in the affirmative. I agree 
that the Commissioner must pay the costs. 

G.N. Answer accordingly. 
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Lokur and Rajadhyaksha JJ. 

Leelachand W alcluind Qujarand another 

— Appellants 

V. 

Vishnu Ganesh Lakade and others 

— liespondents. 

Second App^l No. 943 of 1941, Decided on 25th 
July 1944, against decision of Assist. Judge, Satara, 
iu Appeal No. 193 of 1939. 

(a) Execution — Mortgage decree—Execution 
proceedings — Death of one of co-mortgagors 
judgment-debtors — Legal representatives not 
brought on record — Sale is not binding on legal 
representatives. 

Where during the proceedings in execution of a 
mortgage decree one of the co-mortgagors judgment- 
debtors dies and his legal representatives are not 
brought on the record and the execution proceeds 
against the other co-mortgagors and the property is 
subsequently sold in the execution proceedings the 
sale in so far as it affects the share of the deceased 
co-mortgagor is void and without jurisdiction and is 
not binding on the legal representatives of the de- 
ceased co-mortgagor: Case law discussed. 

[P 412 C 2] 

(b) Transfer of Property Act (1882), S. 52 — 
Scope. 

Section 52 is retrospective in its operation. 
L. P. A. No. 10 of 1942, Bel. on. [P 412 C 2J 

(c) Limitation Act (1908), Art. 12—Application 
under O. 21, R. 100, Civil P. C., filed on 13th 
January 1931 within one month of dispossession 
—Application converted into one under S. 47, 
Civil P. C., and this again converted into suit on 
22nd July 1933 — Suit held within time. 

The mortgage property was sold in execution of 
the mortgage decree. The vendee from one of the 
co-mortgagors being dispossessed by the auctioo- 
purebaser applied under 0. 21, B. 100, Civil P. C., on 
13th January 1931 within one month of the date of 
his dispossession for being restored to possession on 
the ground that the sale did not bind him. That 
application was later converted into an application 
under S. 47, Civil P. C., on 22nd July 1933. Later on, 
this application was again converted into a suit under 
the directions of the Court on 29th September 1933 
wheu the court-fee was paid and the suit proceeded 
with. The plaintiS prayed that the Court should 
deliver possession of the property to him from the 
auction-purchaser after holding that the possession 
which the auction-purchaser obtained in execution 
of the mortgage decree was wrongful: 

Held that the permission given to convert the 
original application into a suit must relate back to 
the date when the original application was filed and 
as it was filed within one month of the plaintiff 
being dispossessed the suit was within time under 
Art. 12. Merely because the court-fee was paid later 
did not mean that the suit was institute on that 
date. (P 413 Cl] 

(d) Transfer of Property Act (1882), S. 52 — 
Mortgage decree — One of co-mortgagors A 
transferring his share to B — Subsequent sale of 
mortgage property in execution of decree held 
void so far as it aifected A’s share — D held not 
in worse position than A and not affected by 
doctrine of lis pendens. 

After the passing of the mortgage decree A, one 
of the co-mortgagors judgment-debtors, sold his share 
in the mortgage property to B. During the execu¬ 
tion proceedings, A died but bis legal representatives 
were not brought on record and the execution pro¬ 


ceeded against the other co-mortgagors judgment- 
debtors and the mortgaged property was sold in 
exooutioii. It was held that as A‘s legal representatives 
were not brought on record the execution sale in so 
far os it affected the share of A was void and con- 
ferred no title on the uuction-purchaser: 

Held that B us the purchaser of -I’j; share in the 
mortgage property was affected by the mortgage 
decree by reason of S. 52. But he could not be in a 
worse position than A himself would have been. If 
-■1*5 share had been validly sold B would have been 
bound by that sale as a purchaser pendente lite but 
as the execution sale was void and did not affect A’.s 
share in the mortgage property B was not aifected 
even by the doctrine of lis pendens. 

(P 412 C 2; P 413 C 1] 

P. B. Gajendragadkar — for Appellants. 

P. V. Kane — for Respondents. 

Rajadhyaksha J. — This is an appeal 
against an orclei* passed by tho Assistant 
Judge of Sataia in civil Appeal No. 193 of 
1939 confirming the decree of the Subordinate 
Judge of Vita in Civil Suit No. 214 of 1937. 
The appellants in this case were the original 
defendants, and the suit against them was filed 
by one Ekanath Bala Lakade under some¬ 
what peculiar circumstances. The property 
involved in this litigation is revision survey 
NOS. 204 and 277 of the village of Chitali in 
Khanapur taluka of Satara District. The 
survey numbers originally belonged to one 
Maruti Lingu and his nephew Dnyanoba, 
Maruti Lingu having three-fourths share and 
Dnyanoba having one-fourth share in the two 
revision survey numbers. The property had 
been mortgaged in tho year 18G4 by Maruti 
Lingu and Dnyanoba’s father Aba to one 
Chimappa Mahajan for Bs. 1700. During the 
pendency of this mortgage, Dnyanoba sold 
his one-fourth share in one of the revision 
survey numbers, viz., No. 277, to one Aba 
Nana on 7th May 1917 for as. 400. Thereafter, 
Maruti Lingu and Aba Nana filed a suit 
NO. 270 of 1920, for redemption against one 
Gangaram Anna and other heirs of the ori- 
ginal mortgagee Chimappa Mahajan and ob¬ 
tained a decree thereon on 24th July 1922. 
The decree was under S. 15B, Dekkhan Agri¬ 
culturists' Relief Act, by which the mort¬ 
gagors were directed to take possession of 
the property and were also ordered to pay 
the decretal debt in instalments. There was 
the further order that on failure of the mort¬ 
gagors to pay certain instalments, tho mort- 
gagees were entitled to bring a suflicieut part 
of the mortgaged property to sale Thereafter, 
on 27th May 1927, Maruti Lingu sold his 
three-fourths share in the mortgaged proper- 
ties to Kkanath Bala for Es. 3450, and Eka- 
nath, thereupon, obtained possession of those 
properties. In the meantime, one Bhaulal 
Gujar filed two suits, Nos. 177 and 178 of 192G, 
against the heirs of the mortgagee Gangaram 
Mahajan for monies which were due to him 
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and obtained money.decrees thereon. He also 
obtained attachment of the mortgagee decree- 
holder's right in the Civil Suit No. 270 of 1920. 
Thereafter, he filed darkhast No. 224 of 1928 
to execute the decree in Suit No. 270 of 1920. 
Daring the pendency of the darkhast, Maruti 
Lingu, one of the judgment-debtors, died. 
His heirs were not brought on record and the 
darkhast proceeded against the other judgment- 
debtor Aba Nana only. In execution of that 
darkhast, the two revision survey numbers 
were sold; revision survey No. 277 was pur¬ 
chased by defendant 1, and he obtained pos¬ 
session thereof in December 1930. Revision 
survey No. 204 was purchased by defendant 2 
and he obtained possession thereof in January 
1931. When Ekanath, the vendee from Maruti 
Eingu, found that he was dispossessed of the 
two survey numbers be filed an application 
under o. 21 , R. 100 , for being restored to pos¬ 
session. That application was filed on 13th 
January 1931, and was later converted into 
an application under S. 47, Civil P. C., on 22 nd 
July 1933. Later on, this application was 
again converted into a suit under the directions 
of the lower appellate Court on 29th Sep¬ 
tember 1933, when the court-fee was paid, 
and the suit proceeded. The prayer of Eka¬ 
nath in the suit was that the Court should 
deliver possession of the property in dispute 
to him from the defendant auction-purchasers 
after holding that the possession which the 
defendants obtained in execution of the decree 
in Suit NO. 270 of 1920 was wrongful. 

The suit was resisted by the defendant 
auction.purchasers on various grounds. It 
was first contended that Maruti Lingu, the 
predecessor-in-title of the plaintiff, did not 
have three-fourths share in the suit properties. 
It was alleged that the court auction sale in 
favour of the defendants conferred good title 
uix)D them, and that the sale in favour of 
the plaintiffs during the pendency of the 
litigation of 1920 was affected by the doctrine 
of lis pendens. It w'as further urged that as 
the suit was not filed within one year after being 
dispossessed it was barred under Art.l2, Limi¬ 
tation Act. And lastly it was submitted that 
before the defendant auction-purchasers were 
dispossessed, the Court should adjust equities 
between them by directing that a certain sum 
of money specifically left by the vendor with 
the vendee Ekanath for the payment of the 
mortgage debt should be utilized in reimbure- 
ing the auction.purchasers inasmuch as the 
price they had paid for the execution of the 
decree had been utilized towards the satis¬ 
faction of the decretal debt and the decree 
stood as fully satisfied. 

Both the lower Courts held that Maruti 
Lingu had three.fourths share in the suit 


property, and that the sale in favour of the 
defendants did not confer good title upon 
them inasmuch as in the darkhast ppoceedings, 
the estate of Maruti Lingu one of the judg¬ 
ment-debtors was not represented as his heirs 
were not brought on record. Both the Courts 
thought that the sale in favour of Ekanath 
was not affected by the doctrine of lis pendens 
as S. 52, T. P. Act, did not have retrospective 
effect, and that even if it applied, the defen¬ 
dants could not avail themselves of that 
doctrine as they were merely auction-pur¬ 
chasers. The Court also declined to make 
any equitable adjustment between the parties 
on the ground that this was a matter between 
the mortgagors and the mortgagees with which 
the defendants as auction-purchasers were not 
concerned. Both the Courts held that as the 
sale in favour of the auction-purchasers was 
void there was no bar under Art. 12, Limita¬ 
tion Act. In this view, the trial Court declared 
that the auction sale held in darkhast No. 224 
of 1928 in execution of the decree in Suit 
NO. 170 of 1920 was illegal in so far as it 
affected Maruti Lingu’s three-fourths share in 
the property, and that, therefore, it was not 
binding on the plaintiff. The trial Court 
further directed that Ekanath, the vendee 
from Maruti Lingu, was entitled to three- 
fourths share in the property mentioned in 
the plaint, and that he should be put in pos¬ 
session of the properties jointly with the de- 
fendants. Further directions were given as 
regards the ascertainment of the mesne profits 
and the defendants were directed to pay the 
costs of the plaintiff and to bear their own. 
This decree was confirmed in appeal by the 
Assistant Judge who dismissed the appeal 
with costs. Against that order the defendant 
auction-purchasers have come in second 
appeal. The principal point urged by Mr. 
Gajendragadkar for the defendants-appellants 
is that the sale in favour of the defendant 
auction-purchasers conferred a valid title 
upon them even though in the darkhast in 
the course of which the auction sale was held, 
Maruti Lingu’s heirs were not brought on 
record. His contention was that the decree 
was a joint decree in so far as it conferred 
on both Maruti Lingu and Aba, the mort¬ 
gagors, the right to redeem the property, and 
that even if Maruti Lingu's name was deleted, 
his interests were sufficiently represented by 
his co-judgment-debtor Aba Nana. He further 
urged that the omission to bring Maruti 
Lingu’s heirs on record was merely ***‘ 
regularity and did not make the sale void but 
only voidable, and as the plaintiffs heirs 
had not brought the suit within one year of 
their being dispossessed, the suit was barred 
under Art. 12, Limitation Act. 
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We are not impressed with the argument 
that Maruti Lingu's estate was properly or 
sufficiently represented by Aba Nana in the 
darkhast proceedings. The decree was one 
under S. 15B, Dekkhan Agriculturists’ Relief 
Act, and conferred on the co-mortgagors 
the right to recover possession of the mort¬ 
gaged property. To that extent it was a joint 
decree in their favour which one of the decree, 
holders could enforce without joining the 
others (o. 21 , R. 15, Civil P. C.). But to the 
extent to which they were bound to pay the 
instalment amounts to the mortgagee and 
conferred on the mortgagees the right to 
bring the property to sale in default of pay- 
meni of instalments — they were judgment, 
debtors, and Mr. Gajendragadkar has cited 
no authority either from the Code or from 
decided cases for the proposition that the 
decree-holder may proceed against the in. 
terest of all the judgment-debtors by pro¬ 
ceeding only against one of them in a case 
such as this where he says the right of the 
mortgagors is one and indivisible. He referred 
to the case in 26 Bom. L. R. 375.^ But, in our 
opinion, that case does not assist him. It was 
held in that case that 

“it was sufficient for the plaintiff in a suit, if a 
defendant dies, to put one of the heirs on the record 
as his legal representative, who will then represent 
the estate of the deceased for the purpose of the suit. 
It is for those who claim to be heirs to come in if 
they wish to be represented in the suit.” 

That was the case of a suit and not of a 

* 

darkhast proceeding. One of the heirs of 
defendant was already on record as his legal 
representative, and it was held that he suffi- 
ciently represented the estate of the defendant. 
If in this case there had been several legal 
representatives of Maruti Lingu and if only 
one of them had been brought on record, it 
could have been argued on the authority of 
this case, that Maruti Lingu’s estate was 
sufficiently represented. But in the present 
instance, that case is no authority for the pro. 
position that in a darkhast proceeding one 
judgment-debtor may represent the estate of 
the other judgment-debtor. Under S. 50, Civil 

p. a, 

“where a judgment-debtor dies before the decree has 
been fully satisfied, the holder of the decree may 
apply to the Court which passed it to execute the 
same against the legal representative of the de¬ 
ceased.” 

Under o. 21, R. 22 it is incumbent on the 
Court, if the execution is taken out more than 
a year after the date of the decree or is taken 
against the legal representative of a party to 
the decree, to issue a notice to the person 
against whom execution is applied for requir- 

1. (’24) 11 A.I.R. 1924 Bom. 420 : 80 I. C. 758 : 

26 Bom. L. B. 375, Jebrabi v. Bismlllabi. 


ing him to show cause why the decree should 
not be executed against him. There is also a 
proviso to that rule where in the discretion of 
the Court such a notice is dispensed witli 
under certain circumstances. It was held by 
the Privy Council in the case in 41 i. a. 251 “ 
that where the property of the judgment, 
debtor is vested in the Official Assignee under 
the Insolvency Act, 1848, judgment-creditors 
who had previously attached certain part of 
it obtained an order that notice should issue 
to the Official Assignee to show cause why he 
should not be substituted for the judgment- 
debtors as a party, and no further notice was 
given to the Official Assignee, and the pro- 
petty attached was sold in execution, the 
auction-purchasers obtained no title against 
the Official Assignee. Approving the decision 
of the Calcutta High Court in 20 cal. 370^ 
their Lordships held that 

“a notice under S. 248 of the Code (which cor¬ 
responds to 0. 21, R. 22 of the Code of 1908) is 
necessary in order that* the Court should obtain 
jurisdiction to sell property by way of execution as 
against the legal representative of a deceased judg- 
ment-debtor.” 

Mr. Gajendragadkar then referred us to the 
Privy Council case in 27 i. A. 216.* In that 
case, the judgment-debtor having died, the 
decree was executed against his estate. A 
notice under the rule was issued and served 
on a person as the legal representative of the 
judgment-debtor. He appeared and objected 
that he was not the legal representative. The 
Court, however, decided that he was the legal 
representative and proceeded with the execu- 
tion. The properties of the judgment-debtor 
were sold in a court auction. It was ultimately 
found that the person to whom the notice 
was sent was not the proper legal representa- 
tive. The question before the Privy Council 
was whether the sale under the circumstances 
was void for want of jurisdiction or only 
voidable on the ground of material irregu. 
larity. Their Lordships decided that the Court 
had jurisdiction to decide whether a person 
was the legal representative of the party or 
not, and that having decided it in a particular 
manner, the decision could not be said to be 
without jurisdiction, and that the case was one 
of material irregularity in the exercise of the 
jurisdiction, and the sale was, therefore, not 
void. It would be noticed, however, that in 
the case before their Lordships the legal re- 
presentative was brought on record though 

2. (-14) 1 A.I.R, 1914 P. C. 129 ; 41 I. A. 251 : 42 
Cal. 72 : 24 I. C. 304 (P.C.), Ragbuoath Das v. 
Sundar Das. 

3. (’92) 20 Cal. 370, Gopal Cbunder Chatterjee v. 
Gunamoni Dasi. 

4. (1900) 27 I. A. 216 : 25 Bom, 337 ; 7 Sar. 739 
(P.C.), Malkarjun Shidramappav.NarhariSbivappa. 
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he happened to be a wrong person. In the 
present instance, when Maruti Lingu died, a 
pursbis was given that as plaintiff 1 was dead 
the darkhastdar did not wish to proceed 
against him, and there was an order thereon 
Ijassed by the Court that the name of plain¬ 
tiff 1 should be deleted. In pursuance of this 
order, the Court directed, on 10 th January 
1929, that a notice under O. 21, K. 22 should 
issue to plaintiff 2 only. The real implications 
of the case in 27 I. A. 216* were explained by 
their Lordships of the Privy Council in 41 
I. A. 251.*'^ They observed as follows at p. 257 
of the Report : 

“In tbo case in 27 I. A. 216^ such a notice had 
been served (meaning thereby notice under S. 248 
of the Code), and the Court had determined, as it 
had power to do for the purpose of the execution 
proceedings, that the parly served with the notice 
was in fact the legal representative. It had, there¬ 
fore, jurisdiction to sell, though the decision as to 
who was the legal representative was erroneous. 
There being jurisdiction to sell, and the purchasers 
having no notice of any irregularity, the sale held 
good unless or until it was set aside by appropriate 
proceedings for the purpose. The present case is of a 
wholly different character. No proper notice was 
served under the section, and the respondents had 
full notice of, and indeed were responsible for, the 
irregularities of the procedure adopted.” 

The Full Bench case in 69 Mad. 461® merely 
emphasizes the principle laid down in 4i I. A. 
251 ,''^ that the sale of a deceased judgment- 
debtor’s estate without his legal representative 
being brought on record, is void and confers 
no title on the auction, purchasers. That was 
a case where there was only oue judgment- 
debtor. He died during the pendency of the 
execution proceedings. Though both the decree- 
holder and his vakil were aware of the death 
of the judgment-debtor, no application was 
made under S. CO, Civil P. C., for e.x©cution of 
the decree against the legal representatives of 
the deceased judgment-debtor, and no notice 
was served on the legal representatives in ac¬ 
cordance with O. 21, R. 22 of the Code. The 
sale was held and at the sale the property 
was purchased by a stranger. It was held by 
the Full Bench of the Madras High Court 
that the sale was void and not merely void- 
able. The question then is : Is the principle 
different when oue of the judgmentdebtors is 
dead, his legal representatives are not brought 
on record, and the darkhast proceeds against 
the other judgment-debtor only? We venture 
to think that it is not, and on the principle 
enunciated by the Privy Council in 41 I. A. 
251," it must be held that the sale is void and 
confers no title on the auction.purchasers at 
least to the extent of the share of the deceased 
judgment-debtor. The present case is not un- 

5. (’36) 23 A. I. B. 1936 Mad. 205 : 69 Mad. 461 : 

162 l.C. 156 (F.B.), Kanobmalai Pathar v. Shabaji 

Bajab Sabib. 


like the case in 53 Cal. 825® wherein it was 
held that 

“aa auction sale held in execution of a mortgage 
decree without serving a notice under O. 21, B. 22, 
on one of the judgment-debtors, is not void in its 
entirety, but it only does not bind the share of that 
judgment-debtor.” 

In holding this view, the Calcutta High Court 
purported to follow the Full Bench ruling of 
the Madras High Court in 47 Mad. 238.' After 
referring to the Privy Council rulings, their 
Lordships observed as follows at p. 827 : 

“Be that as it may, the question in the present 
case is whether the entire sale should be set aside. 
There is no decision of this Court, in which the 
question has been expressly considered and answered 
in the affirmative. On the other band the Madras 
High Court, in a Full Bench decision in 47 Mad. 
288.7 has held that the sale is void only as against 
the person to whom the notice was not given. The 
Judicial Committee in the case in 41 I. A. 251^ and 
this Court in the ca^ in 20 Cal. 370'* have held that 
the Court would have no ‘jurisdiction to sell the pro¬ 
perty by way of execution as against the legal 
representatives of the deceased judgment-debtor’ on 
whom the notices were not issued. Moreover, a 
decree-holder should not find himself in a worse 
position by reason of bis omission in this respect 
than what be would be in, if he omits to make the 
particular legal representative a party to the exe¬ 
cution. In the latter case the sale, on the authority 
of the decision of the Judicial Committee in the case 
in 32 I. A. 23,** would not bind the share of that 
particular legal representative and would be void to 
the extent of that share. It would therefore be more 
in consonance with their Lordships’ decision in the 
case cited to hold that t|ie sale in the case before us 
is not void in its entirety, but only that it does not 
bind the share of the applicant.” 

They applied this principle to a mortgage 
sale also. With respect, we are in agreement 
with this view of the Calcutta High Court 
and hold that the sale, in so far as it affects 
the share of Maruti Lingu, was void and 
without jurisdiction and conferred no title on 
the auction-purchasers. Mr. Gajendragadkar 
further argued that the plaintiff was affected 
by the doctrine of lis pendens inasmuch as he 
purchased the interest of Maruti Lingu in the 
year 1926 while the redemption suit was 
pending since 1920 and the decree obtained 
thereon bad not been fully executed. Thei 
lower Courts thought that S. 52, T. P. Act, 
was not retrospective in its operation, but it 
has been recently held by a Division Bench of 
this <3ourt in L. p, A. no. 10 of 1942® that the 
section is retrospective. In view of this, it 
must be held that the plaintiff, as the purchaser 
of Maruti Lingu’s share in the property, was 


6. (’31) 18 A. I. E. 1931 Cal. 555: 58 Cal. 825: 133 
l.C. 670, Srischandra Nandi v. Bahatannessa Bibi. 

7. (’24) 11 A. I. B. 1924 Mad. 431 : 47 Mad. 288 : 
80 I. C. 92 (F.B.), Bajagopala Ayyar v. Ramanoja- 


chariar. ;ti n » 

i. ( 04) 32 I.A. 23 : 32 Cal. 296 : 8 Sar. 734 (P.O.J, 

Khiarajmal v. Daim. , ^ w j- 

I. L. P. A. No. 10 of 1942, decided by N- J-Wadia 

and Weston JJ., on 1st September 1943, Govind 
Bamohandra v. Pomanand. 
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,affected by the decree. But he cannot be in a 
worse position than Maruti Lingu himself 
would have been. If Maruti Lingu's share had 
been validly sold, the plaintiff would have 
been bound by that sale as a purchaser 
pendente lite, but as we hold that the sale 
was void and did not affect Maruti Lingu’s 
tbree-fourths share in the property, the plaintiff 
is not affected even by the doctrine of lis 
pendens. 

It was further urged by Mr. Gajendragad- 
kar that if the sale is voidable and the suit 
is not brought within one year under Art. 12, 
Limitation Act, the suit is barred by limitation. 
If, as we hold, the sale is void, no question of 
limitation arises. But even if it is held void¬ 
able, the suit must be held to have been insti¬ 
tuted within one year. An application under 
0. 21, R. 100, was filed on 13th January 1931, 
which was later converted into an application 
under s. 47 on 22nd July 1983, and later still 
converted into a plaint in a regular suit on 
29th September 1933. The permission given to 
convert the original application into a suit 
must relate back to the date when the ori¬ 
ginal application was filed, and it was filed 
within one month of the plaintiff being dis- 
possessed. Merely because the court-fee was 
paid later does not mean that the suit must 
be deemed to be instituted on that date. 

Lastly, it was urged by Mr. Gajendragad- 
kar that if the sale is held to be void, equities 
should be adjusted between the auction- 
purchasers and the plaintff inasmuch as the 
money paid by the auction-purchasers in 
execution of the decree has gone to satisfy 
the decretal debt, and the decree now 
stands as fully satisfied. We think that 
there is considerable justification in the claim 
which is so put forward. When the pro¬ 
perty was purchased from Maruti Lingu by 
Ekanath, a sum of Rs. 2385 was kept with 
the vendee Ekanath specifically for the purpose 
of paying off the mortgage debt of the decree, 
holder. Whether any part of the money so 
kept with Ekanath was utilized towards the 
satisfaction of the decretal debt or not is not 
altogether clear. But it is true that when 
the properties were sold in execution of the 
decree, the auction-purchasers paid Rs. 2640, 
and this money having gone towards the pay¬ 
ment of the debt of the decree-holders, the 
decree against Maruti Lingu’s share in the 
property stands fully satisfied. If, therefore, 
the auction.purchasers are now dispossessed, 
they would not only be losing three-fourths 
share in the properties in suit but will also have 
lost moneys which they paid for the purchase 
of the properties at the auction sale. On the 
other hand, plaintiffs, Ekanath’s heirs, will 
be obtaining possession of the three.fourths 
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share of Maruti Lingu in tho.se properties free 
from any decretal debt and will have still 
with them the sura of Rs. 2385 which were 
deposited with them specifically for the purpose 
of paying the decretal debt. We think that 
the equities between the parties must bo ad. 
justed. The auction-purchasers have uncfoub- 
tcdly validly purchased one-fourth share which 
belonged to Aba Nana, one of the co-mort¬ 
gagors. Having validly purchased that share, 
they step into his shoes and were entitled to 
redeem the whole of the property by payment 
of the decretal debt. Under Ss. 82 and 92, 
Transfer of Property Act, the auction.pur. 
chasers, as stepping into the shoes of one of the 
co-mortgagors, are subrogated to the rights of 
the mortgagee and are entitled to recover the 
co-mortgagors’ quota in the payment of the 
decretal debt. We, therefore, confirm the decree 
of the lower Courts subject to this modifi¬ 
cation that before recovering the joint posses¬ 
sion, the heirs of Ekanath shall pay to the 
appellants such amount as they would have 
to pay pro rata for the redemption of their 
share in the mortgaged property, after deduc¬ 
ting such amount as they or their predecessor- 
in-title, Ekanath, may have properly paid 
towards the satisfaction of the mortgage. This 
amount shall be determined in execution pro¬ 
ceedings. The appellants will pay half the 
costs of the respondents in this Court and bear 
their own. If the plaintiffs have already taken 
joint possession, it will be open to the appel¬ 
lants to execute this decree and get the amount 
determined and recover it. 

'G.N, Order accordingly. 
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Wadia and Sen JJ. 

Emperor 

v. 

Anant Narayan Kulkarni — Accused. 

Criminal Ref. No. 30 of 1944, Decided on 17lh 
July 1944, made by Addl. Sessions Judge, Belgaum. 

(a) Criminal P. C. (1898), Ss. 272 and 438 — 
S. 272 must be read subject to S. 438. 

Section 272 must be read subject to S. 438 and 
therefore, even after the accused had claimed to be 
tried, the Judge can, instead of proceeding to choose 
jurors and trying ‘the case, refer the same to the 
High Court under S. 438. [P 416 C Ij 

(b) Criminal P. C. (1898), S. 403 — Autrefois 
acquit — Principle of — Applicability. 

The accused was found to have misappropriated 
a sum of Rs. 653-0-6 which was later repaid by him. 
Two complaints were 61ed nijainst the accused. In 
the first be was charged under Ss. 409 and 466 for 
having misappropriated two sums of Rs. 10 and 
Rs. 40 out of the sum of Rs. 655.0 6 from 19th 
March to 19th June 1941, and forged two receipts 
with respect to those amounts. In the second com¬ 
plaint the accused was charged under S. 409 with 
criminal breach of trust in respect of the sum of 
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Rs o72-15.8 out of the Rs. 655-0-6 committed 
between 2otb April and 19th June 1941. In the 
trial for the first two offences the accused was 
acquitted. In the trial for the third offence the 
accused claimed to be tried and at the same time 
objected that in view of his previous acquittal the 
proceedings were barred under S. 403 and that he 
was entitled to acquittal : 

Held that (1) the plea of autrefois acquit was not 
raised late. [P 416 C 2] 

^2) Even though the plea of autrefois acquit under 
S. 403" was not technically available to the accused, 
the principle of it was available to him in the interest 
of justice and that the accused should not be tried 
again in respect of the third offence and should be 
acquitted: 29 Mad. 126, Rel. on; Case law discussed. 

[P 416 C 1; P 417 C 1] 
B. G. Rao, Government Pleader —for the Crown. 

R. A. Jaliagirdar — for Accused. 

Sen J. — This is a reference from the 
Additional Sessions Judge, Belgaum, with 
regard to a sessions case in his own Court to 
which the accused has been committed for an 
offence under s. 409, Penal Code, 18C0, and he 
has recommended that the proceedings of the 
case be quashed and the accused acquitted. 
The material facts are these. The accused was 
an officiating Kulkarni in the village Kong- 
noli in Chikodi taluka in 1941. The Mamlatdar 
of Chikodi taluka arrived at the said village 
on 17th June 1941. Before his arrival, one of his 
clerks had reached the village and had asked 
the Kulkarni, the accused, to bring his account 
books for inspection. The Kulkarni left but 
did not return. The Police Patil was then sent to 
find him but he also could not find the accus¬ 
ed. The Patil then brought the account books 
from the Chavdi and the clerk, on inspecting 
them, found that a large balance of land 
revenue which had been recovered had not 
been accounted for in the accounts. The 
Mamlatdar, on arriving at the village, ^gain 
inspected the accounts. The next day the 
accused appeared before the Mamlatdar and 
made certain statements. The Mamlatdar found 
that a total amount of Bs. 655-0-6 appeared 
to have been misappropriated. The accused 
produced an amount of Bs. 642 and the 
balance of Bs. 13-0-6 was recovered from him 
by means of a warrant issued under the Land 
Kevenue Code. On these facts, two complaints 
were filed against the accused in the Court of the 
Resident Magistrate, First Class, Hukeri. In 
one complaint, it was alleged that the accused 
had committed a breach of trust in respect 
of two sums, one of Bs. 10 and the other of 
BS. 40, between I9th March and 19th June 1941 
and it was further alleged in that complaint 
that the accused had also forged two counter¬ 
foil receipts in the village form No. 9. The 
other complaint, which forms the basis of the 
present case, was with respect to criminal 
breach of trust in respect of the sum of 
Bs. 572-16.8 committed between 25th April and 


19th June 1941. The learned Resident Magis¬ 
trate heard the evidence in both the cases 
at the same time and committed the accused 
to the Sessions Court in both. The accused 
was first tried in respect of the offence with 
regard to Rs. 10 and Rs. 40 in Sessions 
Case NO. 17 of 1943. The charge in that case 
was that during the period from 19th March 
1941 to 19th June 1941, the accused had 
misappropriated the two sums, Rs. 10 and 
Rs. 40, and forged two receipts with respect 
to those amounts. The offence under s. 409 
was tried with a jury and that under s. 466 
with the aid of assessors. The jurors returned 
a unanimous verdict of not guilty and the 
assessors also gave a similar opinion in res¬ 
pect of the offence under s. 466. In the 
result, the accused was acquitted on both 
the counts. 

In the present case the trial was before an¬ 
other Sessions Judge. The accused was asked 
under Sec. 271 whether he was guilty of the 
offence charged, or claimed to be tried. He 
claimed to be tried and at the same time made 
an application contendiog that the present 
proceedings were barred under S. 403 and that 
he was, therefore entitled to an acquittal. 
The learned Sessions Judge has come to the 
conclusion that the wording of S. 403 does 
not in terms apply to the facts of this case as 
the accused is now standing his trial for an 
offence which is different from the offence for 
which he was tried in Sessions Case No. 17 of 
1943, but that though it would be technically 
correct for him to proceed with the trial, it 
would be extremely undesirable that the 
accused, who could have been tried for all 
the offences committed by him, should have 
to undergo a second trial. For this proposi¬ 
tion he has relied on a number of authorities. 
He has also held that it is open to him in 
a case of this nature to make a reference under 
S. 438, Criminal P. C., for the orders of the 
High Court, with a recommendation that the 
proceedings may be quashed and the accused 
acquitted. 

Mr. Jahagirdar on behalf of the accused 
has relied on most of the authorities cited by 
the learned Additional Sessions Judge in sup¬ 
port of his contention that it should be held 
that the trial of the accused for the second 
time in the Sessions Court is improper in the 
circumstances of this case. In 17 cr. L. J. 30^ 
it was held that the intention of the Legislature 
in enacting S. 222, Criminal P. C., was that 
where there was to be a trial for misappro¬ 
priation of a gross sum, there should be only 
one trial for such an offence committed within 
the period covered by th e defalcation, and that , 

1. ri7) 4 A. I. R. 1917 Mad. 524 : 32 I. C. 163 : IT 
Ct. L. J. 30, In re Appadurai Ayyar. 
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therefore, where a person was tried and con- 
victed for misappropriating certain sums of 
money daring a certain period and was again 
put on trial in respect of certain other sums 
of money alleged to have been misappro- 
priated during the same period, the subsequent 
trial was barred by s. 403 of the Code, As 
against this decision of the Madras High Court, 
we have the somewhat technical view adopted 
by this Court in 12 Bom. L. R. 226.^ There the 
accused was tried for the offence of criminal 
breach of trust as a public servant in respect 
of Rs.12 odd, and was acquitted of the offence. 
He was again tried for the same offence in 
respect of another item of Rs. 19 odd, misap. 
propriated during the same period as that to 
which the Rs. 12 related, and was convicted. 
On appeal, the Sessions Judge acquitted the 
accused on the ground that his previous 
acquittal was a bar to the.second trial. It was 
held by this Court that the previous acquittal 
did not, under the circumstances, operate as a 
bar to the accused’s conviction at the second 
trial and the order of acquittal was reversed. 
The accused having already been convicted, 
all that this Court held in that case was that 
his conviction in a second trial was not illegal. 
That is the view that has been also taken by 
the learned Additional Sessions Judge; and 
Mr. Jahagirdar also has not urged that the 
second trial of the accused in the present case 
would be barred under s. 403, Criminal P. C. 
In 50 Cal. 632® the accused was first tried 
under S. 409 of a charge of criminal breach of 
trust in respect of Rs. 18,924-4.0, committed 
during the period between 1st October 1921 and 
1st March 1922. The charge was withdrawn 
by the public prosecutor, with the result that 
in law it amounted to an acquittal of the 
accused. Thereafter the accused was prosecut¬ 
ed for criminal breach of trust in respect of 
Rs. 100 which had not been included in the 
sum of RS. 18,924-4-0, alleged to have been 
misappropriated within the period covered by 
the charge in the first trial. There was a 
difference of opinion between the two Judges 
of the High Court who heard the matter as 
to whether the provisions of s. 403, Criminal 
P. C., were a bar to the second trial. The third 
Judge to whom the case was referred held, 
following 12 Bom. L. R. 226,^ that the essence 
of the offence being the misappropriation, and 
not the time within which it took place, and 
the subject-matter of the present charge not 
having been included in the gross sum in res. 
pect of which the accused had been charged 
in the earlier trial, the second trial was com- 

2. (’10) 12 Bom. L. R. 226 : 5 I.C. 970, Emperor v. 

Kasbinath. 

3. ('23) 10 A. 1. B. 1923 Cal. 654 : 60 Cal. 632 : 76 

I. C. 300, Nagendra Nath Bose t. Emperor. 


petent. In 57 col. 17* the facts were somewhat 
different. The accused was charged in tho 
Police charge sheet with criminal breach of 
trust in respect of a gross sum of Rs. 3651 5-3, 
but he was tried with respect to three parti, 
cular items out of the said sum and was con. 
victed. Thereafter, there was a second trial in 
respect of three other items also included in 
tlie gross sum mentioned above, and he was 
again convicted. The High Court noticed the 
divergence of judicial opinion as shown in 17 
Cr. L. J. 30' on one hand and 12 Bom. L. r. 
226- and 50 Cal. 632® on the other. In that 
case the prosecution from the beginning knew 
perfectly well what was the gross sum in 
respect of which the accused bad committed 
the criminal breach of trust. Mukerji J. said: 

“Though S. 403, Criminal P. C., may not strictly 
apply in its terms to a case like the pre>ent, still 
there is abundant authority for the view that a 
second trial, in circumstances such as these, ought 
to have been allowed to be held;” 

and he cited several decisions in support of 
this view, viz., 2 A. L. J. 673,® 49 Cal. 924,*' 
7 C. W. N. 493^ and 5 C. W. N. 72.'^ He was of 
opinion that if the accused had moved the 
High Court at an early stage for stopping his 
second trial, he would have found no difficulty 
in getting an order in his favour. As, however, 
the second trial had also terminated, the 
order made was that the conviction should be 
upheld but that the sentence should be reduced 
to a day’s rigorous imprisonment. In the 
present case also, the prosecution knew from 
the very beginning what was the gross sum 
in respect of which the accused was alleged 
to have committed the offence. Government’s 
sanction was obtained for the prosecution of 
the accused in October 1941. It was in respect 
of the whole amount of Rs. 655-0.6; and in the 
committing Magistrate’s Court, as I have 
already stated, the evidence in both the cases 
was recorded side by side. The accused has 
moved the Sessions C)ourfc as soon as possible 
after he was brought to that Court for trial. 
Mr. Jahagirdar has, therefore, contended that 
the principle in 57 caJ. 17* should apply and 
that the proceedings should be quashed and 
the accused acquitted. One other case be 
has relied on is A. i. R. 1938 Cal. 697.*^ In that 
case there were two accused persons charged 
with conspiracy to commit criminal breach of 

4 . (’29) 16 A. I. R. 1929 Cal. 457 : 57 Cal. 17 : 124 
I. C. 824, Sidb Nath Awasthi v. Emperor. 

5. (’05) 2 A. L. J. 673, Inam-uUah v. Emperor. 

6. (’23) 10 A. I. R. 1923 Cal. 179 : 49 Cal. 924 : 72 
I. C. 973, Emperor v. Jhabbar Mull. 

7. (’03) 7 C. W. N. 493, Bishun Das Ghosh v. 
Emperor. 

8. (’01) 6 C. W. N. 72, Jaliram Alom Qanburah v. 
Bajkumar Umar Singh. 

9. (’38) 25 A. I. R. 1938 Cal. 697 : 178 I. C. 676, 

Jagadis Prosad v. Emperor. • * 
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trust and also criminal breach of trust with 
regard to specific sums of money. ^Yhen the 
case came on for trial the prosecution split 
up the case to be tried into four separate 
trials. In the first case, both the accused were 
found guilty under s. 409 and, in the second 
trial also, the two accused were convicted 
under the said section. It was held that 
though on a technical ground the two con¬ 
spiracies of which the accused were found 
guilty were not the same, yet it was really 
impossible to distinguish them and that 
further the method of splitting up the charges 
as adopted by the prosecution was improper. 

Henderson J. remarked (p. 698) : 

“We cannot imagine a more harassing method of 
proceeding with the prosecution than that adopted 
in this case. Three items might have been selected 
as the subject-matter of separate charges. Then it 
would have been possible upon a verdict of guilty to 
impose a sentence that would be sufficient. There 
would then have been no necessity for proceeding 
with the trial of any more charges. We entirely 
disapprove of this method of proceeding with an 
indehnite number of trials and imposing sentences 
to take effect one after tbo other.” 

The facts of the present case on which 
Jlr. Jahagirdar has relied, are : (l) that the 
prosecution knew all the facts of the case 
from the beginning; (2) that the accused could 
have been tried in one trial under S. 222, Cri- 
minal P. C.; (3) that the Assistant Public 
Prosecutor has admitted that there is no 
evidence to be produced at the second trial 
which has already been produced at the earlier 
trial; and (4) that the jury have unanimously 
found the accused not guilty, the Judge also 
being of the same opinion, in the earlier trial. 
Finally, Mr. Jahagirdar has relied on a dictum 
of Subrabmania Ayyar J. in 29 wad. 126^*^ 
(p. 138) : 

“Nor is authority wanting for the view that even 
where tbe plea of autrefois acquit is not technically ‘ 
available, the principle of it is available for the 
accused when the interests of justice require its 
extension in his favour.” 

The learned Government Pleader has 
argued, in the first place, that the Additional 
Sessions Judge was not entitled to make this 
reference, for, under s. 272, Criminal P. C., 
after tbe accused had claimed to be tried, 
there was no option to tbe Judge but to 
proceed to choose jurors and to try the case. 
Section 272 is no doubt applicable, but it 
must, in our opinion, be read subject to the 
provisions of s. 438 under which the Sessions 
Judge may, it he thinks fit, on examination 
of the record of any proceedings, report for 
the orders of the High Court the result of 
such examination; and the High Court has 
wide powers of revision under S. 439 and would 
be in a position to q uash tbe commitment of 

10. 1’05) 29 126, Emperor v. ChinnaKalliappa 
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the accused under S. 215, Criminal P. C. 
Secondly, the Government Pleader has argued 
that the stage at which the accused made 
his application was too late and that, there¬ 
fore, such application could not avail the 
accused. He has relied on Weir’s Criminal 
Procedure, vol. II, page 262, where a case is 
reported {Criminal Wise. Petn. No. 127 of 1902) 
in which tbe High Court refused to make an 
order under s. 215 as the reference before 
them had not been made before the com¬ 
mencement of the trial in the Sessions Court. 
Their Lordships said : 

“We find from the record that the accused was 
put on a trial, that he pleaded not guilty and that 
he was tried with the aid of assessors. Under these 
circumstances, it is now too late to quash the pro- 
ceedings.” 

The facts in that case were obviously not 
similar to those in the present case. As the 
accused in the present case has not actually 
been tried in the Court of Session, we do not 
think that the application made before the 
Additional Sessions Judge was too late. The; 
learned Government Pleader has also relied 
on A. I. R. 1926 Cal. 410,^^ where it was alleged 
that the trial before the Sessions Court had 
been vitiated by an irregularity in the com¬ 
mittal proceedings and the High Court was 
invited to quash the committal proceedings. 
The trial in the Sessions Court had proceeded 
to its conclusion and the accused had been 
convicted. It was held that the application 
was made too late and that even if the pro'- 
visions of S.208, Criminal P. C., had not been 
strictly followed in the committing Magis¬ 
trate's Court as alleged, that would not be a 
sufficient ground for setting aside the convic¬ 
tion. The facts of that cose, again, cannot 
be said to be similar to those of the present 
case. The learned Government Pleader has 
next contended that the prosecution split up 
the case into two trials because otherwise 
there would have been a misjoinder, tbe first 
trial being under Ss. 409 and 466 in respect of 
two items and the second case being in respect 
of an offence under S. 409 alone, with no 
offence under S. 466. Keliance has been placed 
on certain dicta by Wassoodew J., in 41 Bom. 
L. R. 93^^ and on 60 Bom. 148“ at p. 159 and 
it has been contended that in view of these 
authorities it was at least arguable that there 
should be two trials, that this was accordingly 
done and that the object of the prosecution in 
the present case was not, therefore, to harass 
or to oppress the accused. It is contended, 

11. (’26) 13 A. I. R. 1926 Cal. 410 : 90 I- C. 440. 

Kasem Molla v. Emperor. . 

12. (’39) 26 A.I.B. 1939 Bom. 129 : 1811- C. 870 . 

41 Bom. L. R. 98. Emperor v.Ramchandra tta^go. 

13. (’36) 23 A.I.R. 1936 Bom. 1S4 : 60 Bom. 148. 

162 I. C. 399, Shaporji Sorabji v. Emperor. 
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therefore, that the holding of the two separate 
trials of the accused should not be held to be 
improper. It may be that some such ground 
as is advanced by the Government Pleader 
prevailed with the authorities in splitting up 
the prosecution into two trials. But the 
material considerations in this case are: That 
the jury have unanimously held the accused 
not guilty in the earlier trial and the accused 
has once beei^ acquitted; that the accused has 
in fact paid the whole amount involved in 
the two trials; that he has already suffered 
one lengthy trial; and that it is undesirable 
that in tBe second trial there should be any 
risk of the jury's taking a view different from 
that taken by the jury in the first trial. In 
these circumstances, we think the principle 
enunciated by Subrahmania J., in 29 Mad. 
126 **^ applies to the facta of this case and that 
the second trial of the accused should be 
prevented. We, therefore, accept the reference 
and quash the committal order as well as the 
proceedings in the Court of the Additional 
Sessions Judge and direct that the accused 
be acquitted and discharged. 

G*N# Reference accepted, 

A. I. R. (32) 1945 Bombay 417 

CHAGIiA J, 

Jayantilal Jamnadas — Petitioner 

V. 

Chhaganlal Nathoobhai — Respondent. 

Award No. 9 of 1944, Decided on 11th September 
1944. 

(a) Limitation Act (1908), Art. 178_AifpUcabi- 
lUy — Arbitrator filing award under S. 14 (2), 
Arbitration Act, on request of party to reference 
—Art. 178 does not apply. 

Under Art. 178 it mast be an application made 
to Court for the filing in Court of an award which 
can come under that article. When the arbitrator 
files the award under S. 14 (2) at the request of a 
party to the arbitration agreement he does not, in 
view of the provisions of Rr. 378 and 376, Bombay 
High Court Rules, framed under the Arbitration 
Act, make an application to the Court but does an 
act which the statute requires him to perform and 
intimates to the Court by his letter of request that 
he has made an award and that it should be taken 
on file. Therefore, Art. 176 does not apply to the 
filing of the award by the arbitrator at the request 
of one of the parties to the arbitration agreement. 
It is only when a party to the arbitration agreement 
applies to the Court to direct the arbitrator to file 
the award and the arbitrator in pursuance of the 
order of the Court files the award that Art. 178 
applies; and if the apphcation to the Court is 
beyond 90 days of the service of the notice on the 
party then the application would be barred by 
limitation : (’42) 29 A. 1. R. 1942 Cal. 642; (*43) 30 
A. I. R. 1943 Sind 33 and 7 Cal. 333, Rel. on. 

[P 417 C 2; P 418 C 1] 

(b) Interpretation of statutes—Clear language 
of section especially of Limitation Act must 

given effect to ~ Inconsistencies are for 
Legislature. 

1946 B/63 & 64 


Inconsistencies in a statute are for the Legis. 
lature. To the extent that the language of a section 
Is clear the Court must give effect to it and especial- 
ly in a statute like the Limitation Act which 
deprives a party of valuable rights. [P 418 C 2] 

V. F. Taraporewalla — for Petitioner. 

M. V. Desai — for Respondent. 

Order. —This is a petition filed by the 
petitioner praying that the award, dated 14th 
July 1943, be taken off the file of this Court. 
It seems that a suit was filed in the Small 
Causes Ck)urt, Bombay, by the respondent 
against the petitioner and that suit was re¬ 
ferred to the arbitration of Chhotalal Jekisson- 
das Ghia, an advocate practising in that 
Court. The arbitrator made and published 
his award on l4th July 1943. On isth July 
1943, he gave notice to the advocates of the 
petitioner and the respondent who had been 
appearing before him during the reference 
that he bad published and signed his award 
on 14th July 1943. He again gave a notice on 
3rd March 1944, to the parties themselves of 
the fact of his having made and published 
the award. The ground on which the peti¬ 
tioner seeks to have the award taken off the 
file is that it is out of time under Art. 178^ 
Limitation Act, 1908. The first contention 
raised by Mr. M. V. Desai is that the notice 
given by the arbitrator on 15th July 1943, is 
not the statutory notice contemplated by 
s. 14 (l), Arbitration Act, inasmuch as the 
notice should be served on the parties and 
not on their advocates. In view of my deci¬ 
sion on the second contention urged by Mr. 
Desai, 1 do not think it necessary to express 
any opinion on this particular contention put 
forward by Mr. Desai. 

The next contention of Mr. Desai is that 
Art. 178, Limitation Act, has no application 
whatsoever when the award is filed by an 
arbitrator under the Arbitration Act. The 
Limitation Act provides for limitation for 
applications made to the Court under the 
various articles which come under the third 
division to Sch. i to that Act. The preamble 
to the Limitation Act states that it is 
a law relating to the limitation of suits, 
appeals and certain applications to Court; 
and s. 3 of the Act says that subject 
to the provisions contained in ss. 4 to 26, 
every suit instituted, appeal preferred, and 
application made, after the period of limi¬ 
tation prescribed therefor by sch. 1 shall 
be dismissed, although limitation has not 
been set up as a defence. Therefore, under 
Art. 178 it must be an application made to 
Court for the filing in (iourt of an award 
which can come under that article. If such an 
application is made ninety days after the date 
of service of the notice of the makiog of the 
award, the application is out of time and will 
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be liable to be dismissed. The question that 
arises for determination is whether when an 
arbitrator files the award under S. 14 (2), Arbi¬ 
tration Act, be is making an application to 
the Court as contemplated by Art. 178, Limi¬ 
tation Act. Section 14 (2), Arbitration Act, 
provides that the arbitrators or umpire shall, 
at the request of any party to the arbitration 
agreement or any person claiming under such 
party or if so directed by the Court and upon 
payment of the fees and charges due in res¬ 
pect of the arbitration and award and of the 
costs and charges of filing the award, cause 
the award or a signed copy of it, together 
with any depositions and documents which 
may have been taken and proved before them, 
to be filed in Court, and the Court shall there, 
upon give notice to the parties of the filing of 
the award. Therefore, an arbitrator under the 
Act has to file the award either at the request 
of any party to the arbitration agreement or 
on an order being passed by the Court to that 
effect. In this case, the Court did not direct 
the arbitrator to file the award and, therefore, 
presumably he acted under part l of S. 14 (2). 
Rules have been framed by our High Court 
under the Act, and B. 375 lays down the pro. 
cedure that the arbitrator has got to follow 
when he files his award. That rule provides 
that he has to forward the award under a 
sealed cover with a letter requesting that the 
same be filed. Rule 373 of the High Court 
Rules lays down that all applications under 
the Act shall be made by petition except those 
under Ss. 17, 20 and 34 of the Act which have 
got to be made in open Court on a notice of 
motion. Therefore, reading Rr. 373 and 375 
together, it is clear that an arbitrator does 
not make an application to the Court when 
he files an award but he does an act which 
the statute requires him to perform, and he 
intimates to the Court by his letter that he 
has made the award and that award should 
be taken on the file. All that the Court does 
through its Prothonotary and Senior Master, 
upon the arbitrator forwarding the award 
with a letter of request, is to endorse the 
award and to direct that it should be filed. 

The position is very different when an 
arbitrator does not file the award and a party 
applies to the Court to direct him to file the 
award. Then a formal application has got 
to be made by the party and on that applica- 
tion the Court makes the order. In my opinion, 
it is only when such an application is made 
by a party to the reference that the applica. 
tion of Art. 178, Limitation Act, is attracted. 
If such an application is beyond ninety days 
of the service of the notice on the party, then 
the Court would not entertain such an 
application as being barred. Whereas under 


part 1 of S. 14 (2), Arbitration Act, the arbi- 
trator acts merely at the request of one of 
the parties, in the latter case he acts on an 
order of the Court made on an application 
presented by a party to the reference. Mr. 
Taraporewalla has drawn my attention to the 
inconsistency which would result from con¬ 
struing Article 178, Limitation Act, in the 
manner in which I am doing. Mr. Tara¬ 
porewalla urges that whereas a party's 
application would be barred ninety days after 
the notice had been served upon him, an 
arbitrator would be at liberty to file the 
award at any time if so requested hy one of 
the parties. I realise the force of this argu. 
ment; but the answer to it is two-fold: 
firstly, it is not likely that an arbitrator 
would be permitted to allow a considerable 
period of time to lapse without his being 
called upon to file the award because the 
award is bound to be in favour of one 
or other of the parties and that party 
would be interested in seeing that the award 
was filed with due despatch. The second 
answer is that inconsistencies in a statute 
are for the Legislature. To the extent that the 
language of a section is clear the Court must 
give effect to it and especially in a statute 
like the Limitation Act which deprives a 
party of valuable rights. Column 3 of Art. 178 
which lays down the period from which 
limitation begins to run, namely, the date of 
service of the notice of the making of the 
award, seems to indicate that it is only when 
a party to a reference applies that the article 
would come into operation as the notice could 
only be served on one or other of the parties 
to the reference. It Could not have been con¬ 
templated that this article should apply when 
the arbitrator files the award. Further there 
is considerable force in Mr. Desai’s argument 
that the Limitation Act applies to applica- 
tions made by parties to proceedings. It 
cannot apply to any act done by one who is 
not a party to the proceedings and who is 
not interested in the result of the proceedings 
and, therefore, it could not have been intend, 
ed that any act on the part of the arbitrator 
should be controlled by an article of the 
Limitation Act. In my opinion, therefore, 
when an arbitrator files his award he is not 
making any application to the Court and, 
therefore, Art. 178 does not apply to the filing 
of the award by the arbitrator. I am streng¬ 
thened in the conclusion I have reached by 
two decisions—one of the Calcutta High Coiat 
and the other of the Sind Chief Court. In 
I. L. R. (1942) 2 cal. 69,' on almost identical 


1. (-42) 29 A. I. B. 1942 Cal. 642 : I. L. 

Cal. 69 : 203 I. C. 269, Keshri Moll Megh Baj 

Sasdeo. 


1948 


Lady Dinbai Petit v. Noronha 


facts Gentle J. came to the same conclusion 
and held that Art. 178 of Sch. i, Limitation 
Act, did not apply to an award which had 
been already filed in Court. The Sind Court also, 
in A.I.R. 194S Sind 83,^ came to the same conclu¬ 
sion. It is rather interesting to note the view 
taken as far back as 18S1 by the Calcutta 
High Court in 7 cal. 888.^ There Wilson J. was 
considering Art. 176 under the old Limitation 
Act, which prescribed a period of six months 
from the making of the award for an "applica¬ 
tion under the Code of Civil Procedure 
S. 516 or S. 525, that an award be filed in 
Court.” Section 516 corresponded to Sch. 2, 
cl. 10, Civil P. C., before Sch. 2 was removed 
from the Code on the passing of the new 
Arbitration Act; and S. 525 corresponded to 
sch. 2, cl. 20. Now under Sch, 2, cl. 10, 
the award bad to be filed by the arbitrator. 
And under sch. 2, cl. 20, which dealt with 
references without the intervention of the 
Court, any person interested in the award had 
to apply to the Court for the filing of the 
award; and Wilson J., although the article 
specifically referred to S. 516 which cor- 
responded to sch. 2, cl. 10, came to the conclu¬ 
sion that under cl. 10 when the arbitrator 
filed the award there was no application as 
contemplated by Art. 176, Limitation Act 
(Act 16 of 1077), and the language used by 
the learned Judge bears very pertinently on 
what happens even under the new Arbitration 
Act. At p. 885, the learned Judge says : 

This causing the award to be hied, it must be 
observed, is the act of the arbitrators. The only duty 
of the Court or its officers is to receive the award 
when tendered, and, I suppose, to make the proper 
endorsement or entry, and deposit the document in 
its proper place. The judicial functions of the Court 
are to be exercised afterwards, or at any rate in 
diderent matters altogether." 

I may point out that in this very case the 

award has been forwarded by the arbitrator 

with a letter of request. If that had been an 

application, it would have to be stamped as 

an application which it has not been. I, there. 

fore, bold that the filing of the award is not 

out of time as contended for by the petitioner 

and, therefore, the petition must fail and 

must be dismissed with costs. Costs fixed at 

RS. 260. 

G.N. Petition dismissed. 

_ -- 

2. (’43) 30 A.I.R. 1943 Sind 33 : I.L.R. (1942) Kar. 

466 : 205 I.C. 304, John v. Soomar. 

3. (’81) 7 Cal. 333, Robarts v. Harrison. 
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COYAJEE J. 

Lady Dinbai Petit and others 

V. 

M. S. Noronha. 
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(a) Specific Relief Act (1877), Ss. 45 and 50_ 

S. 45 covers both writ of mandamus and writ 
of prohibition. 

Section 45 covers both a writ of mandamus and 
a writ of prohibition : (’26) 13 A.I.R. 1926 Bom. 
247, Rel on. [P 424 C 1] 

(b) Specific Relief Act (1877), S. 45 Proviso (a) 
—Applicability. 

Certain properties belonging to A were reguisi- 
tioned by the Local Government under R. 7dA, De¬ 
fence of India Rules. A accepted compensation paid 
by the Government under protest and requested for 
a reference to arbitration under S. 19, Defence of 
India Act, to obtain more. The Government ap- 
pointed an arbitrator under S. 19, Defence of India 
Act. Thereupon A applied to the High Court for the 
issue of an injunction under S. 45 restraining the 
arbitrator from proceeding with the arbitration on 
the ground that the appointment of the arbitrator 
was ultra vires the powers of the Local Government. 
It was argued on behalf of the Government that if 
the f acquisition was void, the award would be a 
nullity and would not injure A and that in any 
event on the facts of the case as the reference was 
only for the purposes of determining whether A was 
entitled to anything more than the amount received 
by him, the award if made could only be made 
in favour of A. In other words, there could be no 
injury to A by the arbitration proceedings and there¬ 
fore no case was made out for interference by the 
Court by granting the relief of Injunction : 

Held that the case did not come within S. 45 
proviso (a) because though the act of the arbitrator 
in proceeding with the arbitration and making the 
award might indict annoyance and occasion costs 
and expense to A, which, in the popular senseof the 
word would be a nuisance to A, it would not amount 
to a nuisance in the legal sense of the word and 
would give rise to no cause of action and would in fact 
be damnum rine injuria. Hence no injunction as 
prayed for could be granted : (’31) 16 A.I.R. 1931 
Bom. 151 and (’26) 13 A.I.R. 1926 Bom. 247, Rel. 
on. [P 425 C 1] 

(c) Specific Relief Act (1877), S. 45 provisos (d) 
and (e) — Application for writ of prohibition to 
restrain arbitrator from proceeding with arbitra¬ 
tion—Remedies by way of suit and appeal open 
—Writ of prohibition held could not be granted. 

Certain properties belonging to A were requisi¬ 
tioned by the Local Government under R. 75A, 
Defence of India Rules. A accepted under protest the 
amount of compensation paid by the Government 
and requested for a reference to arbitration under 
S. 19, Defence of India Act. The Government ap¬ 
pointed B as the arbitrator under S. 19, Defence of 
India Act, for assessing the compensation payable to 
A. Thereupon A filed a petition before the High 
Court for a writ of prohibition against the arbitrator 
restraining him from proceeding with the arbitration 
on the ground that the appointment of the arbitra¬ 
tor B was ultra vires the powers of the Local Gov¬ 
ernment and that the arbitrator had no jurisdiction. 
A bad also issued a notice to the Local Government 
under S. 80 with regard to a suit for declaration of 
bis title to possession of the properties and compen¬ 
sation for use and occupation on the grqund that the 
acquisition by the Government was wrongful and 
void : 

Held that (1) the Court was not entitled to wrench 
the relief asked for from the context of the petition 
for the writ of prohibition. The Court bad to see the 
substance of the complaint and the real remedy. It 
was not open to the petitioner A to reserve the real 
and substantial relief for a difierent set of proceed¬ 
ings (suit) and to limit his application to a parti. 
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cular point in order to bring the matter within 
Section 45 ; [P 426 C 2 ; P 427 C 1] 

(2) although the arbitrator could not be made a 
party to the suit by A against the Government the 
Court could if it thought fit restrain the Government 
as party to the suit from proceeding with the arbi¬ 
tration and thus the arbitration proceedings could 
be staved : (’31) 18 A.I.R. 1931 Bom. 151, Eel. on ; 

[P 426 C 1] 

(3) thus A bad a remedy by way of a suit in 
which the substantial reliefs which were his real 
grievance including the relief by way of injunction 
restraining B from proceeding with arbitration could 
be adequately and properly decided. Moreover, A had 
a right of appeal to the High Court against the deci¬ 
sion of the arbitrator under S. 19 (f), Defence of 
India Act, and the question of lack of jurisdiction 
could be raised before the arbitrator and his decision 
thereon could be questioned by appeal to the High 
Court. In these circumstances no writ of prohibition 

could be issued under S. 45 i Case lew discussed', 

[P 427 C 1] 

(4) the Local Government was entitled to appear 
and show cause against the issue of the writ of 
prohibition. [R 423 Cl ; P 427 C 1] 

(d) Certiorari—Writ of—Bombay High Court 
has no power to issue writ against province of 
Bombay or Central Government by reason of 
S. 306, Government of India Act. 

By reason of S. 306, Government of India Act, 
the Bombay High Court has no power to issue a 
writ of certiorari against the Governor or the pro¬ 
vince of Bombay and the Central Government or the 
Governor-General : Case law discussed. 

[P 427 C 2 ; P 429 C 2] 

C P# c. ■■ 

(’44)*Chitaley, S. 115 N. 2 ; Government of India 

Act, S. 107 N. 2 Pts. 7, 8 ; N. 17 Pts. 6, 8. 

(’41) Mulla, Page 408 Note "Certiorari.” 

(e) Certiorari—Writ of — Application for rule 
for issue of—Practice—Parties. 

In modern practice the application for a rule for 
the issue of a writ of certiorari is made against the 
party and the Court but it is the party and very 
rarely the Court that shows cause against the rule. 

[P 430 C 1] 

Under an agreement to lease, the Central Govern¬ 
ment took possession of the property belonging to A. 
Subsequently and before the lease could be executed 
the Government of Bombay acquired that property 
under the Defence of India Rules and agreed to lease 
it to the Central Government. A accepted under 
protest the amount of compensation paid to him by 
the Bombay Government for the acquisition and 
requested for a reference to arbitration. The Bom¬ 
bay Government appointed B as the arbitrator under 
S. 19, Defence of India Act. Thereupon A made an 
application to the High Court for the issue of a writ 
of certiorari to restrain the arbitrator from proceed¬ 
ing with the arbitration on the ground that the ap¬ 
pointment was ultra vires the powers of the Bombay 
Government and the arbitrator bad no jurisdiction. 
It was alleged that the acquisition was made by 
the Central and by the Bombay Government and 
was made for a collateral purpose. Notices of the 
application were issued to the Central and the Bom¬ 
bay Government. It was argued that the rule for 
the issue of the writ of certiorari was really against 
the arbitrator B and there was no reason why the 
Central and the Bombay Governments should appear 
in the proceedings and claim costs : 

Held that the Bombay and the Central Govern¬ 
ment w^re concerned in the matters raised in the 
application for the issue of the writ of certiorari and 
therefore were entitled to appear and show cause 
against'the issue of the writ. They were therefore 


parties to the proceedings for the issue of the writ 
and were entitled to claim costs. [R 430 C 2] 


(’44) Chitaley, Government of India Act, S. 107 
N. 17. 

(’41) Mulla, Page 408 Note “Certiorari.’ 

(f) Certiorari—Writ of—Grounds for issue of 
made out—Court when may refuse to issue wnt^ 

Even where grounds are made out upon which 
the Court might grant the writ of certiorari, it wiU 
not do so where no benefit could arise from granting 
it, and where the proceedings in the Court below are 
not merely voidable but absolutely void, as where an 
unauthorised person has purported 
judicial capacity. [R 430 O IJ 

p _ 

(’44) Chitaley, Government of India Act, S. 107 
N. 17. 

(’41) Mulla, Page 408 Note “Certiorari.’ 

E.M. Munshi, F.J. Coliman and B.J. Kolah— 

for Petitioners. 

B. Engineer, Advocate-General and M. M. 
Jhaveri _for Respondent & Province of Bombay. 

21. C. Setalvad and G. N. Joshi — for Govern- 
ment of India. 

Order. — The petitioners are the trustees 
of a deed of trust dated 17th January 1931, 
and as such owners of immovable property 
situate at Tardeo junction in Bombay. A 
considerable part of this piece of property 
was desired by the Controller of Supplies for 
a storage area for motor vehicles, spare parts, 
etc., and in the month of March, 1942, got 
possession of the portion of land under an 
agreement to lease. Subsequent to that and 
before the lease could be executed, the Col¬ 
lector of Bombay served an order on the 
petitioners on Ist April 1942, under R. 79, 
Defence of India Rules under a certain Noti- 
fication of the same date whereby the piece 
of land was requisitioned from the date of 
the said order. The petitioners pointed out 
that the property had been taken possession 
of by the Department of Supply, Central 
Government, under the agreement to lea^. 
On 4 th May 1942, the Controller of Supplies 
was addressed a letter by the petitioners 
forwarding the agreement to lease for his 
approval. On 3rd December 1942, the peti- 
tioners received a letter from the Controller 


)f Supplies informing them that the Collector 
)f Bombay had served on ist April 1942, on 
ihe petitioners a requisition order and the 
requisitioning authority would pay the peti- 
lioners as owners rent for the property pay¬ 
able by the requisitioning authority, namely, 
the Collector of Bombay. The Controller 
further informed the petitioners that the 
Government of India had concluded with the 
Government of Bombay in that behalf an 
arrangement whereby the Government o 
Bombay would lease to the Supply Depart- 
ment, Government of India, such portion o 
the requisitioned property as the Supply 
Department may require and that the factum 
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of the requisition had put an end to all exists 
ing contracts, leases, etc. and that therefore 
the Government of India could not hold the 
land from and after the date of the requisi¬ 
tion order on lease from the trustees. 

On 26th October 1942, the Collector of 
Bombay served the petitioners with a notice 
which after referring to his order of 1st April 
1942, further intimated to the petitioners that 
the property had been acquired pursuant to 
the requisition under B. 75A, Defence of India 
Rules under which the property had been 
requisitioned. The Government thereafter in¬ 
vited the petitioners to file their claim for 
compensation for the acquisition of the said 
land by the Government and offered to pay 
Rs. 22,49,770 as compensation for the acquisi- 
tion of ^e property plus Rs. 6880 per month 
by way of rent from ist April 1942, until the 
date of acquisition. The petitioners thereupon 
intimated the Collector of Bombay that the 
amount offered was entirely inadequate and 
requested that the matter should be referred 
to arbitration under s. 19, Defence of India 
Act and offered to receive the amount and 
accept the same under protest and without 
prejudice to all their rights and contentions. 
On 20 th May 1944, the Government did pay 
and the petitioners did receive Rs. 22,49,770 
which the petitioners say they have accepted 
under protest. On 5th May 1944, the peti¬ 
tioners’ solicitors wrote to the Collector of 
Bombay reminding him about the arbitration 
to be held and the delay caused. Further cor- 
respondence ensued in which the petitioners 
from time to time reminded the Collector of 
Bombay about the inadequacy of compensa¬ 
tion and enquiring what steps had been taken 
for referring the matter to arbitration. A 
further reminder was sent by the petitioners’ 
solicitors on 1st July and it is important to 
note that on 8th July the petitioners’ solicitors 
wrote that one assessor should be appointed 
by the Government and one by the petitioners 
to assist the arbitrator. The Government 
intimated the petitioners by their reply dated 
14th July that they had appointed an expert 
to assist the arbitrator under S. 19 (c), Defence 
of India Act. 

The petitioners were thereafter intimated 
that the Government of Bombay had ap¬ 
pointed Mr. Noronha, Chief Judge of the 
Small Causes Court, Bombay, as arbitrator 
under s. 19, Defence of India Act to assess 
compensation payable to the petitioners. The 
arbitrator fixed a date for proceeding with 
the arbitration. In the meanwhile the peti- 
tioners had applied to this Court under the 
reliefs asked for on this petition. The grounds 
on which reliefs are asked and which I shall 
refer to hereafter are numerous, but the 


main ground is that the appointment of the 
arbitrator is ultra vires the powers of the 
Government of Bombay. That in fact the 
requisitioning authority was the Central Gov¬ 
ernment and the acquisition was by the Gov¬ 
ernment of Bombay. That the delegation of 
powers by the Central Government to the 
Provincial Government was ultra vires and 
that the acquisition was made for a collateral 
purpose, namely, to deprive the i^etitioners of 
their right, namely, the 15 per cent, over and 
above the compensation that they would be 
entitled to under s. 23 ( 2 ), Land Acquisition 
Act. The petitioners say that the order dated 
1st April 1942, is ultra vires the Government 
of India Act and the order of acquisition 
dated 28th October 1942, is ultra vires the 
Government of India Act. That even if it 
were not ultra vires, it is void not being bona 
fide namely, the acquisition being one for a 
collateral purpose, and they further maintain 
that both the appointment of Mr. Noronha as 
an arbitrator and the reference to him are 
ultra vires the Defence of India Act and 
the Government of India Act. In these 
circumstances, the petitioners* challenge the 
proceedings before the arbitrator on two 
main grounds, that the appointment of Mr. 
Noronha, the respondent, as arbitrator is ultra 
vires and that the respondent suffers from 
lack of jurisdiction which is patent on the 
face of the orders made and there is also 
further latent lack of jurisdiction which would 
be found on evidence being recorded to the 
effect that the object of the acquisition was 
really a collateral one and that the acquisi¬ 
tion was therefore not bona fide. The petition 
before it came up for hearing was presented 
to me when a rule was i^ued on 26th August 
1944, and the rule was served under R. 584 of 
the High Court Rules on the Province of 
Bombay as well as the Central Government. 
The petition is resisted by the Advocate- 
General who appears for the Province of 
Bombay on the ground that the requisitioning 
authority and the acquiring authority were 
the same, namely, the Province of Bombay 
through the Collector of Bombay, that the 
proceedings are intra vires the powers of the 
Government under the Defence of India Act 
and the Government of India Act, 1985, and 
they deny that the acquisition is for any 
collateral purpose as alleged by the petitioners. 

The petition after setting out the grievance 
of the petitioners points out that the power 
to appoint an arbitrator is vested in the 
Central Government and not in the Provin- 
cial Government and also, the rule making 
power to frame rules contemplated by sub- 
ss. (2) and (8) of s. 19, Defence of India Act, 
are the powers that can be exercised by the 
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Central Government only, that the delega¬ 
tion of such powers as regards the appoint¬ 
ment of the arbitrator and as regards the 
delegation of powers to frame rules are ultra 
vires the Government of India. Further, they 
maintain that in these circumstances the 
petitioners are entitled to come to Court on 
these allegations for the issue of a writ of 
certiorari against the respondent or a writ of 
prohibition against the respondent and the 
respondent may be directed by an order and 
injunction of this Court under S. 45, Specific 
Relief Act to forbear the further exercise of 
jurisdiction as an arbitrator. The petitioners 
have served the Government of Bombay with 
a notice under s. 80, Civil P. C., dated I7th 
August 1944, in which all these grounds in 
detail are set out, and they say further that 
they propose to file a suit for a declaration 
that R. 75A, Defence of India Rules is illegal 
and invalid, for a further declaration that the 
order of the Collector of Bombay dated 28th 
October 1942, is ultra vires, illegal and not 
effective, for a further declaration that the 
possession is illegal, wrongful and unjustified 
and amounts to wrongful occupation of the 
petitioners’ property, for an order banding 
over possession of the property to the peti- 
tioners, for fixing of the sum of Rs. 20,000 per 
month as compensation for wrongful use and 
occupation and for an injunction against the 
defendants to the suit from proceeding with 
the arbitration under s. 19, Defence of India 
Act. They further say that the facts stated 
in that notice constitute the petitioners’ cause 
of action and that they may take such fur¬ 
ther steps to stop the arbitration proceedings 
as they may be advised. It is presumably in 
pursuance of the advice referred to in the 
penultimate paragraph of the notice under 
S. 80, Civil P. C., that the petitioners have 
approached this Court for the reliefs asked 
for on this petition. 

On the petition and the affidavits being 
read to the Court, the Advocate-General has 
raised and argued a preliminary point to the 
effect that the petition is misconceived and 
therefore should be dismissed. The Advocate- 
General argued this point on the footing that 
even if there was a patent lack of jurisdiction 
on the face of the proceedings before the 
arbitrator and without admitting the same, 
the Court will not entertain the petition and 
grant any of the reliefs asked for. The Ad¬ 
vocate-General points out that the Govern¬ 
ment is directly and substantially concerned 
and would be directly and substantially, 
affected by any order made. That any order 
made for the writ of mandamus or for the 
writ of prohibition would offend against and 
contravene the provisions of s. 45, Specific 
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Relief Act, sub-cl. (f). That the writ of cer¬ 
tiorari will also not lie as the power of the 
High Court to issue such a writ is not chal¬ 
lenged but that it is statutorily limited and 
will not be issued so as to affect the Govern- 
ment. A further point has been made namely 
that the issue of any of the writs asked for 
would not be either an adequate or a complete 
remedy, because the grievance of the petitioners 
is that the Government have wrongfully ac¬ 
quired and wrongfully takep possession of the 
property and have already served the Gov¬ 
ernment with a notice under s. 80, Civil P. 0., 
in connexion with the contemplated suit 
and that all the reliefs asked for would re¬ 
ally be embraced in the suit and the suit 
is the only remedy and proper remedy in 
the circumstances of the case. It is further 
contended that in that suit if necessary the 
plaintiffs can ask for an injunction against 
the defendants restraining them as parties to 
the suit from proceeding with the arbitration 
and that the suit is the only proceeding 
whereby there could be complete adjudication 
on all points raised by the petitioners. It is 
further argued that under S. 19, Defence of 
India Act if the petitioners have a grievance 
then an appeal does lie to the High Court 
itself against any award that the arbitrator 
may make and that in this case there is no 
question of appeal being limited by the quan- 
turn of compensation awarded. The learned 
Advocate-General has further argued and em¬ 
phasised that if the acquisition is void, the 
award would be a nullity and would not in¬ 
jure the petitioners, and that in any event on 
the facts of the case as the reference is only 
for the purposes of determining whether the 
petitioners are entitled to anything more than 
Rs. 22,49,770 received by them, the award if 
made could only be made in favour of the 
petitioners. In other words, there can be no 
injury to the petitioners by the arbitration 
proceedings and therefore no case is made 
out for interference by the Court by grant¬ 
ing any of the extraordinary reliefs asked 
for on the petition. 

Mr. Munshi on behalf of the petitioners has 
maintained that the very basis of the petition 
is that the compensation is inadequate, and 
that, under S. 19 (e). Defence of India Act the 
arbitrator in making the award shall have 
regard to sub-s. (l) of s. 23, Land Acquisition 
Act, 1894, and under sub-cl. (g) nothing in 
law for the time being in force shall apply to 
arbitration under this section, Mr. Munshi 
therefore emphasised the i)oint that the arbi¬ 
trator would not be entitled to grant the 16 
per cent, over and above the compensation 
awarded under S. 23 (2), Land Acquisition 
Act which the petitioners would be entitled to 
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if the properties were acquired by the Gov. 
ernment in the normal course of proceedings 
under the Land Acquisition Act, and that the 
Government are attempting to deprive the 
petitioners of the abovesaid statutory 15 per 
cent, by this method of requisitioning and 
acquiring property under Emergency Legisla. 
tion which is necessarily legislation of a tern, 
porary nature. This is an argument which 
would apply to every instance in which there 
is acquisition under the Defence of India Act. 
Mr. Munshi argued that the petition is not 
misconceived, that any order made under the 
petition would be really against the respondent 
for staying the arbitration and would not be 
against the Government. Mr. Munshi says 
that he is asking for relief only against Mr. 
Noronha, the respondent, and no one else. He 
further says that an injunction in the suit 
that could be filed would not go against Mr. 
Noronha and that in these circumstances the 
petition is in order and not misconceived. 

On these contentions I have decided to try 
the preliminary point raised by the Advocate- 
General and answer that question before 
hearing the petition on merits. The petition 
asks for reliefs I have set out above against 
the respondent. As I have stated, the Govern, 
ment of Bombay and the Government of 
India have been made parties to these 
proceedings under B. 584 of the High Court 
Buies, and that rule says that any rule 
under Oh. viii, Specific Belief Act may in the 
discretion of the Court be served on "any 
party affected by the act to be done or for¬ 
borne.’* The rule runs parallel to the new 
O. 27A, Civil P. C., although it does not fall 
thereunder. It is contended by the Advocate- 
General that Government of India and Govern, 
ment of Bombay are parties to these procee- 
dings and they are the substantial parties 
that would be affected because they would be 
bound by any order made. In fact, it is argued 
that if they wore not bound by any order 
made, then the order itself would be in- 
fructuous. That these proceedings are really 
against the Province of Bombay being the other 
party to the proceedings. That in all proceedings 
for such a relief the other party is a necessary 
party and as such necessary party is called 
upon to show cause although the petition in 
ite inception may not cite such a party, and 
that is why the Court is entitled under B. 684 
to have the rule served on the parties affected 
thereby, and the Government are now here 
to show cause against the petitioners. It is 
eubmitted by the Advocate-General that the 
order would not merely be against the respon- 
dent because the rule is directed against the 
Province of Bombay, and the process if any 
would be against the Province of Bombay 
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and they are therefore as much parties to the 
proceedings as the tribunal, namely, the 
arbitrator who is the respondent. 

For the purposes of considering the question 
arising on the preliminary point, the Advocate. 
General has first drawn my attention to s. 45, 
Specific Belief Act. It has been held that the 
conditions set out in els. (a) to (e) of S. 45 are 
cumulative, so that no order can be made 
under this section unless they are all satisfied, 
and the Advocate-General argued first that 
these conditions are not satisfied, and, secondly, 
argued that even if satisfied, any process 
issued would offend against sub-cl. (f) of s. 45, 
Specific Relief Act. The learned Advocate- 
General began bis argument by pointing out 
that under R. 75 (3), Defence of India Act, 
where a notice of acquisition is served on the 
owner of the property, then at the beginning 
of the date on which the notice is served the 
property shall vest in the Government free 
from incumbrance, and that on such notice 
being served the period of requisition shall end. 
In other words, on the service of the notice, 
the vesting of the property in the Government 
is complete. On the other hand under S. 16, 
Land Acquisition Act, land only vests in the 
Crown free from all incumbrances after an 
award is made under S. 11 of the Act, and 
not until then. It is therefore contended that 
any order made must therefore fall under 
S. 45, Specific Relief Act, and offend against 
sub-cl. (f) of the said section. 

I may first say that it has been argued by 
the Advocate-General that 9.45, Specific 
Relief Act, embraces both the writs, namely, 
writ of mandamus as well as writ of prohibi. 
tion, and this proposition is disputed stre¬ 
nuously by Mr. Munshi although Mr. Munshi 
has conceded in his argument that if s. 45 
embraces the writ of prohibition then the 
petitioners would fail if the Government were 
party to the proceedings. The Advocate- 
General maintained that neither the writ of 
mandamus nor the writ of prohibition in these 
circumstances would go in the light of the pro¬ 
visions of S. 45, and for that he has relied upon 
a decision of a Division Bench of this High 
Court in 28 Bom. L. B. 264.' Two propositions 
were laid down in that appeal, one, that con. 
ditions (a) to (e) of the proviso to S. 45 are 
cumulative so that no order can be made 
under this section unless they are all satisfied, 
and that proceedings under this section are 
in substitution of proceedings for both the 
writ of mandamus and the writ of prohibition 
according to English practice. At p. 269 this 
proposition is laid down and discussed by 

1. (’26) 13 A. I. B. 1926 Bom. 247 : 50 Bom. 394 : 
93 I. C. 918 : 28 Bom. L. B. 264, Mahomedalli v. 
Jafferbboy. 
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Macleod C. J. who first describes the writ of 
mandamus, then describes what is the writ of 
prohibition and then proceeds to discuss the 
principles by which Courts will be guided in 
such matters. The learned Chief Justice 
arrived at the conclusion that in the circum. 
stances of that case the writ of prohibition 
did not lie as they come within S. 45 and said 
as follows (p. 271) : 

*Tn eSect we are asked to make an order preven* 
ting the Governor from ascertaining in a manner 
which seems to him proper the amount of costs pay* 
able by the losing party in an electoral inquiry, 
which is forbidden by proviso (f) to S, 45." 

There also the prohibition asked for was 
against Mr. Gillett, the Taxing Master of the 
High Court, and the injury described was the 
payment of the bill when taxed, and the 
learned Chief Justice held that that was not 
the kind of injury contemplated by proviso 
(a) to s. 45. This judgment has been relied 
upon by the Advocate-General for the pur- 
pose of showing that any order made for the 
issue of writ of prohibition would come within 
the ambit of s. 45 and would be in contra, 
vention of proviso (f) to s. 45. Mr. Munshi has 
strenuously attempted to show that s. 45 only 
refers to a writ of mandamus, and he based 
his argument on the fact that by s. 50, Speoi- 
fic Relief Act, it is laid down that "neither 
the High Court nor any Judge thereof shall 
hereafter issue any writ of mandamus." Mr. 
Munshi further says in connexion with the 
writ of prohibition that if it had been intended 
by the Legislature to deprive the High Court 
of the power to issue the writ of prohibition, 
then that would have been set out in s. 50 in 
terms. One has to read S. 60 and s. 45 to- 
gether. Section 45 itself talks of any specific 
act to be done or forborne and the proviso (b) 
talks of such doing or forbearing. Therefore, 
in my opinion, the word "mandamus" used in 
S. 50 is to be construed with reference to the 
context in s. 46, and reading these together it 
appears that the word "mandamus" is used in 
a broad sense. I am not only fortified in that 
view by the decision of the Division Bench of 
this High Court cited above, but in the 
absence of any other authority cited on the 
subject, I am bound by the decision in that 
case and I do respectfully agree with the 
reasoning set out therein. In these circum- 
stances in my opinion S. 45 must be read both 
in connexion with a writ of- mandamus as 
well as for a writ of prohibition. The Advo- 
cate.General has proceeded to amplify his 
argument by saying that proviso (a) to S. 45, 
Specific Relief Act, is not complied with 
because the contemplated proceedings in the 
arbitration cannot and do not injure the peti. 
tioners. The acquisition is complete, the pro. 
perty is vested in the Government and the 
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Government have taken possession of it. The 
award would be an award as regards com. 
pensation to be paid. It is admitted by 
Mr. Munshi that the gravamen of the com. 
plaint is that the compensation offered and 
paid and received under protest is entirely 
inadequate and that the petitioners applied 
for arbitration to obtain more. Therefore, any 
award made first of all cannot be an award 
against the petitioners in the sense of redu. 
cing the amount already offered and paid. On 
this subject, the Advocate-General has referred 
me to the observations of Beaumont 0. J. in 
33 Bom. Ii. R. 19,^ where it was held that to 
entitle a person to relief by way of injunc¬ 
tion he must show that he has suffered a legal 
wrong, that the obtaining of an entirely 
wrong award from an arbitrator does not 
inflict a legal wrong upon the person against 
whom the award is made and does not entitle 
such person to recover damages. Inasmuch as 
the doing of the act does not give rise to a 
claim for damages, the Court has no jurisdic- 
tion to restrain the committal of the act by 
injunction. The learned Chief Justice observ- 
ed as follows (page 23): 

*Tn my opinion, the general principle is clear that 
a plaintifi is not entitled to come to this Court and 
to ask for an injunction against the oommission of 
an act which inflicts no legal wrong upon him .... 
the Court has laid it down that where an action baa 
been brought impeaching the agreement on equitable 
grounds, the Court could restrain the defendant 
from proceeding to arbitration pending the determi- 
nation of the question in suit." 

And the learned Chief Justice concluded by 
saying as follows (page 25): 

‘T am disposed to think that where in an action 
the validity or existence of the contract is challenged 
on any ground, the Court has jurisdiction to restrain 
arbitration proceedings under the agreement until 
that question has been deternained." 

The Advocate-General has further referred 
me to Halsbury’s Laws of England, Vol. 
p. 631, where it is set out that the Court will 
not, as a rule, restrain an arbitrator from 
proceeding with a reference on the ground that 
the award will be inoperative; but where the 
submission itself is impeached, an injunction 
may be granted to restrain the arbitrator from 
proceeding until the question of the validity 
of the submission has been determined. I 
am also referred to Bussell on Arbitration, 
13th Edn., p. 654. In the circumstances, it is 
contended that no injury to the petitioners is 
disclosed as contemplated by proviso (a) to S.46. 
Similar observations are made by Macleod 
C. J. in the case referred to above, namely^ 

28 Bom.L.R. 264,* and the learned Chief Justice 
observed as follows (page 270):__ 

2. (’31) 18 A. I. B. 1931 Bom. 161 : 55 Bom. 659 : 
.130 I. C. 683 : 33 Bom. L. R. 19, Bamdas Kbatao 
A Co. V. Atlas Mills Co, Ltd. 
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“No doubt the obligation to pay the costs would 
cause an injury to the person who had to pay them, 
but that would not be the kind of injury which is 
included within proviso {a).“ 

In my opinion, therefore, the petitioners are 

not in a position to show any injury to them 

as contemplated by S. 45, proviso (a), Specific 

Relief Act, because as observed by Beaumont 

C. J. in 33 Bom. L. R. 19^ (p, 23): 

There are a great many acts, which may inflict 
annoyance and occasion costs and expense, which, 
in the popular sense of the word, are a nuisance to 
another person but which do not amount to a nui¬ 
sance in the legal sense of the word, and give rise to 
no cause of action, are, in fact, damnum sine in¬ 
juria.” 

It is also contended that the conditions of 
proviso (b) are not complied with, because the 
forbearing is not clearly incumbent on the 
arbitrator because the question of jurisdiction 
or lack of jurisdiction must be clear on the 
face of the position and in the circumstances 
it cannot be argued that it is incumbent on 
the arbitrator to forbear from proceeding. I 
need not dilate on this point as I am of the 
opinion that certain other conditions of the 
other provisos to the section are not complied 
with. It is also contended that proviso (c) is 
not complied with inasmuch as in fact the 
arbitration was invited by the petitioners, they 
pressed by repeated reminders for the appoint¬ 
ment of the arbitrator and for the appoint¬ 
ment of assessors and that therefore it is not 
consonant with right and justice to ask the 
arbitrator to forbear. As I am of the opinion 
that provisos (a), (d) and (e) are not com- 
plied with, it is not necessary to come to a 
finding on this point. 

As regards provisos (d) and (e), it is argued 
on behalf of the Government of Bombay that 
the petitioners have other specific and ade¬ 
quate legal remedy. First of all it is conten¬ 
ded that s. 19, Defence of India Act, under 
which this arbitration is proceeding does under 
sub-cl. (f) allow an appeal to the petitioners 
and that the appeal lies to this High Court 
and it is contended that where an appeal lies 
prohibition will not lie. The question of juris- 
diction itself can be taken before the arbitra- 
tor and that question can be further pursued 
in appeal. On this I am referred to two deci- 
sions, one of them being the case in (1921) 3 
E. B. 169.^ It was held in that case that a 
writ of prohibition will not lie to a County 
Court Judge when sitting and adjudicating 
under the provisions of the Workmen’s Com- 
X>ensation Act, 1906, one of the grounds being 
that the Act itself provides one remedy and 
one remedy only for an error in an award of 
a County Court Judge when sitting and ad¬ 
judicating under that Act, namely by appeal 

3. (1921) 3 E. B. 169 : 90 L. J. E. 6. 1132 : 125 
L. T. 626, Tamer v. EIngsbary Collieries, Ltd. 
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to the Court of Appeal. At p. 174 McCardie J. 
observed that the question there was whether 
the society can select at their option either an 
appeal to the Court of Appeal or Prohibition 
from a King s Bench Judge or a Divisional 
Court where excess of jurisdiction is alleged. 
The learned Judge quotes Short and Mellor 
(p. 256) where it has been laid down that "it 
may be stated broadly that where an appeal 
lies prohibition does not.” The learned Judge 
observed that there is no absolute technical 
obstacle to the co-existence of both prohibition 
and appeal and again quoted Short and 
Mellor’s Crown Office Practice, 2nd Edn., p. 251 , 
as saying (p, 175) : 

“Seeing that all appeals from inferior Courts lie 
really to tbe same ultimate Court of Appeal, it is 
probable that tbe Courts will be unwilling to grant 
prohibition in any matters which can be corrected on 
appeal.” 

On the consideration of these propositions, 
tbe learned Judge concluded by saying that 
the point at issue there can be dealt with 
rapidly, powerfully and with substantial 
finality by tbe Court of Appeal, and taking 
all the arguments into consideration he dis- 
missed the application for a writ of prohibi¬ 
tion. The fact that the Court of Appeal is the 
same, namely, the High Court and the highest 
Court does seem to weigh in the consideration 
of this proposition. In the other case in ( 1928 ) 
W. N. 264* the Judicial Committee of the Privy 
(Council also refused to interfere on similar 
grounds. There the contention was that the 
application for a writ of prohibition was mis¬ 
conceived inasmuch as there was a right of 
appeal from the conviction and therefore 
prohibition did not lie. Lord Phillimore merely 
observed that in the circumstances they were 
not convinced that prohibition lay in the 
circumstances of the case. It is further con- 
tended by the Advocate-General that s. 30 
sub-83, (a) and (c), Arbitration Act, are made 
applicable to these proceedings under the rules 
made, and that if S. 30, sub-ss. (a) and (c) are 
made applicable, it would involve a question 
of jurisdiction also. 

Alternatively it bos been argued by the 
Advocate-General that a suit provides the 
only adequate remedy in the circumstances 
of the case. The petition discloses identically 
what is disclosed in the notice served by the 
petitioners under s. 80 , Civil P. 0., that they 
want in that suit a declaration of title to 
possession and compensation for the use and 
occupation. It completely covers all reliefs 
asked for by the petitioners. What is more is 
that tbe petitioners in that suit can ask for 
an injunction. It was strenuously argued by 
Mr. Munshi that the respondent Mr. Noronha 

4. (l'928) 1928 W. N. 264 (P. O.), Mahomed Abdul 
Cader v. Eaafmaa. 
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could not possibly be made a party to that 
suit and therefore there cannot be any injunc¬ 
tion against him from proceeding with the 
arbitration. I am afraid this argument cannot 
;stand examination. It is obvious that in that 
suit the Government would be made a party 
land a party to the arbitration who is a party to 
ithe suit can be restrained by an injunction 
junder certain circumstances of the case as is 
done by this Court in proper cases, and once 
that is done the arbitration proceedings wo^ld 
be stayed by restraining the party to the suit 
from proceeding therewith. This class of cases 
is contemplated by Beaumont C. J.i in 38 
Bom. L. R. 19^ in his observations at p. 25. 
The Advocate-General has referred me to two 
cases : (1943) l all E.R. 29^ and (1943) 2 ALL 
E.R. 660.® In the second of these cases the sole 
question before the Court related to the 
validity of the order of the Commissioner of 
Works in requisitioning the premises. These 
two cases show that under Emergency Legis. 
lation the proper manner of redressing the 
grievance is by a regular suit and asking for 
an injunction in the suit. There are now a 
series of cases in England under Emergency 
Legislation, but these cases show that this is 
the proper proceeding and not by a writ of 
prohibition or by writ of certiorari, and if the 
latter were the proper proceedings, one would 
have found precedents of that kind reported in 
recent English decisions. The Advocate-Gene- 
ral has on this point referred me to (1897) 1 
Q. B. 407,^ where it was held that writ of man¬ 
damus ought not to issue on the ground that 
the applicants had alternative convenient and 
effectual remedies namely by proceedings to 
have.the question decided under the Charitable 
Trusts Act. It is true, as pointed out by Mr. 
Munshi, that here the remedy provided was a 
specific remedy under a distinct and specific 
Act. The next case is (1915) l K. B. 147.® This was 
a rule nisi to show cause why a writ of manda¬ 
mus should not issue commanding the Church¬ 
wardens to restore the applicant to the office 
of the Sexton of the Church on the ground 
that the office of Sexton was a freehold office. 
There Darling J., afterwards Lord Darling, 
observed as follows (p. 153) : 

“There is another ground on which the application 
fails, namely, that mandamus is not the only remedy 
open to the applicant. If he is entitled to the office 
of Sexton as a free hold for life ho can bring an ac¬ 
tion to recover fees.’* 

5. (1943) 1 All E. R. 29, Howell v. Addieon. 

6. (1943) 2 All E. R. 560, Carltona Limited v. 

Commissioner of Works. 

7. (1897) 1 Q. B. 407 : 66 L, J. Q. B. 321 : 76 L.T. 

199 : 46 W. R. 336, Beg v. Charity Commissioners 

for England and Wales. 

8. (1915) 1 K.B. 147 : 84 L. J. K. B.294 : 112 L.T. 

156, Rex V. Dymook (Vicar); Ex parte Brooke. 


In (1888) 21 Q. B. D. 131j® an application 
was made for a mandamus to compel the 
Eegistrar of Joint Stock Companies to file a 
contract which he had refused to file on the 
ground that it was insufficiently stamped, it 
was held that the proper mode of questioning 
the legality of the Registrar's refusal was by 
obtaining the opinion of the Commissioners of 
Inland Revenue and appealing from their 
decision to the High Court under the appro¬ 
priate sections of the Stamp Act, and therefore 
as there was another appropriate remedy, a 
mandamus must be refused. It is true that a 
mandamus was granted in (1917) 1 K. B. 19.^® 
In that case the Endowed Schools Act pro¬ 
vided that a certain number of the Council of 
Almoners should be appointed by the governors 
on the recommendation of the Lord Mayor 
and Aldermen of the City of London. The 
governors who claimed discretion as to ap¬ 
pointing a person so recommended refused to 
appoint a person recommended by the Lord 
Mayor and Aldermen. It was held that the 
word "recommendation” in cl. 19 was to be 
construed as a nomination upon which the 
governors were bound to act and that in the 
circumstances mandamus was the proper re¬ 
medy to compel the governors to perform the 
duty of appointing the person recommended. 
In this case on the face of it it is obviously a 
case of mandamus and as observed by 
Darling J. (p. 23): 

“I do not think that either of the processes sug¬ 
gested here as alternative remedies is equally con¬ 
venient, beneficial, and eSeotual. This matter was 
properly brought before the CJourt on an apphcation 
for mandamus, and the Rule must be made absolute. 

This shows the class of cases in which such 
writs were issued and the circumstances in 
which they are issued. In considering the pro¬ 
visos (d) and (e) I am of the opinion that the 
proper remedy and the only adequate remedy 
in the circumstances of the case as far as the 
writ of prohibition is concerned would be a 
regular suit. It was strenuously argued by 
Mr. Munshi that as a matter of fact he is only 
asking for an order against the respondent 
restraining him from proceeding with the 
arbitration and he wants to have the arbitra¬ 
tion stopped and nothing more, and therefore 
the only adequate remedy and the only proper 
remedy he is entitled to is the writ of prohi¬ 
bition. I am afraid the (3ourt is not entitled 
to wrench the relief asked for from the context 
of the petition. The Court has to see what ^ 
the substance of the complaint made and 
what is the real remedy. It is not for a party 

9. (1888) 21 Q. B. D. 131 : 57 L. J. Q. B. 433 : 59 

L. T. 67 : 36 W. R. 695, Beg v. Registrar of Joms 

Stock Companies. , . ii'iT. T 

10. (1917) 1K.B. 19 : 85 L. J.K. B. 1494 . 1151^ 

645, Bex v. Christ’s Hospital Governors , Lx parw 

Dnnn. 
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I to come to Court and say : I shall reserve the 
real and substantial relief for a different set 
of proceedings although this is my real grie¬ 
vance, but for the purposes of bringing the 
matter within s. 45. Specific Belief Act, I 
shall limit my application on this particular 
point. In fact the mere stopping of the arbi. 
tration proceedings cannot solve the difficulties 
and palliate the grievances of the petitioners, 
for the parties would be left in the same posi- 
tion as they are now save and except that the 
annoyance, costs and expenses of proceeding 
with the arbitration would be removed and 
which would be removed equally effectively 
by an injunction as indicated above. 

Mr. Munshi has stated that a general right 


to sue is not a specific remedy nor is it 
equally speedy. Taking the proposition as a 
whole, I cannot agree with this argument. 
I have already indicated that the remedy by 
a suit is the only adequate remedy in the 
circumstances of this case wherein all the 
questions could be completely and finally 
.adjudicated upon, and as I have indicated 
labove, although the respondent cannot be 


made a defendant to the suit, an injunction 
against the party would be as speedy and 
effective as the writ of prohibition under the 
present petition. Mr. Munshi has further 
argued that the appeal provided for under 
S. 19 is a qualified appeal inasmuch as only 
in a certain class of cases the parties would 
be entitled to appeal. But it is obvious that 
under the rules made there is a right of appeal 
as far as the petitioners are concerned whose 
claim is well beyond the figure fixed to enable 
the parties to appeal. Moreover the appeal 
lies to this High Court. In these circum¬ 
stances I am of the opinion that as far as 
writ of prohibition is concerned, the preli. 
minary objection raised by the Advocate. 
General prevails and that prohibition does fall 
under S. 45, Specific Belief Act. That further 
the petitioners have not complied with the 
provisos (a), (d) and (e) to s. 46, Specific 
Belief Act. Moreover I am of the opinion that 
the Governments, namely the Central Govern¬ 
ment and the Provincial Government, would 
be affected by an order made under this section 
and that such an order would offend against 
proviso (f) to s. 46, Specific Belief Act. 

The other question no^^ remaining is of 
some importance, and that is whether the 
petitioners are entitled to a writ of certiorari 
in the circumstances of the case. It has been 
argued by Mr. Munshi that the writ of cer¬ 
tiorari is a prerogative writ which survives 
to the original jurisdiction of the High Court 
as successor to the Supreme Court and is not 
affected by s. 46, Specific Belief Act, which, 
according to him, deals with mandamus only. 


It is argued that it is a fit and proi^er writ 
to be issued against the arbitrator who on the 
face of the proceedings is attempting to act 
without jurisdiction. It is conceded that on a 
proper case being made out an arbitrator does 
come under the powers of the Court for the 
purposes of issuing a writ of certiorari. The 
writ of certiorari is described in Halsbury’s 

Laws of England, vol. ix. p. 838, as follows: 

“The Writ of Certiorari issues out of a superior 
Court and is directed to the Judge or other officer 
of an inferior Court of record. It requires that the 
record of the proceedings in some cause or matter 
depending before such inferior Court shall be trans¬ 
mitted into the Superior Court to be there dealt 
with, in order to insure that the applicant for the 
writ may have a more sure and speedy justice. It 
may be bad either in civil or criminal proceedings. 
The object of the writ, particularly in civil proceed¬ 
ings, is to give relief from some inconvenience or 
error supposed, in the particular case, to arise from 
a matter being disposed of before an inferior Court 
less capable than the High Court of rendering com- 
plete and efiectual justice." 

The power of the High Court to issue this 
writ of certiorari is not disputed and in 4 i 
Bom. L. R. 984^^ the High Court of Bombay 
has stressed how the High Court has inherited 
such of the powers of the Supreme Court as 
were handed down to the High Court by dif¬ 
ferent statutes, and 1 need not set out here 
the history of the survival of the right of the 
High Court to issue a writ of certiorari. The 
writ of certiorari can be issued and is issued 
by the High Court in proper cases. The his¬ 
tory of this has been traced with great care 
in 53 Mad. 979^^ and the existence of the 
power of the High Court to issue such a writ 
is now placed beyond the pale of any contro¬ 
versy. The question before me is whether the 
right of the High Court is in any manner 
limited by any statute and if so how. The issue 
of such a writ is resisted by the Advocate. 
General on two grounds. The first ground is 
that the writ of certiorari cannot be issued ini 
this case as it would involve the Province of 
Bombay and the Government of India and 
would therefore be in contravention of the 
provisions of s. 306, Government of India Act, 

I y 

1935. The first part of the section lays down: 

“No proceedings whatsoever shall lie in, and no 
process whatsoever shall issue from, any Court in 
India against the Governor.General or against the 
Governor of a Province, or against the Secretary of 
State whether in a personal capacity or otherwise, 
and except with the sanction of His Majesty in 
ConncU, no proceedings whatsoever shall lie in any 
Conrt in India against any person who has been the 
Governor-General, t^e Governor of a Province, orthe 
Secretary of State in respect of anything done or 
omitted to be done by any of them during his 
term of oflSoe in performance or purported perform. 

l77 (-39) 26 A. I. R. 1939 Bom. 471 : 187 I. C. 8 ; 

41 Bom. L. R. 984, Muljee Sicka & Co. v. Munici¬ 
pal Commissioner, Bombay. 

12. (’30) 17 A. I. R. 1930 Mad. 896 :63 Mad. 979: 

128 I.C. 851, YenkataratnamV.Secretary of State. 
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ance of the duties thereof: Provided that notbingin 
this section shall be construed as restricting the right 
of any person to bring against the Federation, a 
Province or the Secretary of State such proceedings 
as are mentioned in Chap. 3 of Part 7 of this Act.‘* 

To consider this question first of all I have 
got to see whether the Province of Bombay 
or the Central Government are parties to 
these proceedings, and even if they are, whe- 
ther the Court’s powers to issue writ of certio¬ 
rari are limited by this section. In my opinion 
it cannot be denied that the rule has been 
issued against the Province of Bombay and 
the Advocate.General is here to show cause 
on behalf of the Province of Bombay, and 
any order made or process issued must neces¬ 
sarily not only affect but be against what is 
called the Province of Bombay, in other 
words the Governor of Bombay acting under 
S. 49, Constitution Act, because the executive 
authority under that section is exercised by 
the Governor either directly or through officers 
subordinate to him. In these circumstances 
does s. 306 limit the power of the Court to issue 
such a writ? Before considering the question 
I would first refer to the case in 63 Mad. 979,'^ 
referred to above. It was held in that case that 
subject to a statutory exception in respect of 
the acts or orders of the Governor-General 
in Council and of the Governor-in.Council 
done or made by them in their public capacity, 
High Courts in India possess the same juris, 
diction to issue writs of certiorari as the Court 
of King’s Bench in England. It was held in 
that case that under s. 106 (l), Government 
of India Act, 1915, the High Court of Madras 
has only such powers and authority as were 
vested in it at the commencement of the Act 
and that the High Court of Madras has no 
jurisdiction to issue writs of certiorari against 
the Governor of Madras under s. 106 (i), 
Government of India Act, 1915. This was 
because the power was limited under s. 110 of 
the same Act which laid down that the Gov- 
ernor and each member of his Executive 
Council shall not be subject to the "Original 
Jurisdiction" in respect of anything counselled 
or ordered or done by any of them in their 
public capacity inasmuch as the writ of cer- 
tiorari is issued in the exercise of original 
jurisdiction of the High Court within the 
meaning of that expression under s. llO; 
consequently a writ of certiorari cannot be 
issued by the High Court in these circum¬ 
stances. In other words, it, was clear that on 
the construction of S. 110, Government of 
India Act, 1915, the High Court of Madras 
came to the conclusion that that section con¬ 
tained an exemption in favour of the Governor 
and, therefore, the powers of the High Court 
which were otherwise unimpaired in respect 
of the issue of the writ of certiorari were 
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curtailed to that extent by statute. After 
reviewing the several sections of different 
statutes and considering what is the power 
of the High Court to issue a writ of certiorari, 
Venkatosubba Rao J., observed as follows 

(p. 1000) : 

“I am, therefore, constrained to hold that our 
jurisdiction is excluded. The restrictive provisions, 
which drive us to this conclusion, are mere relics of 
the past, dating back to the discord of the Supreme 
Court and Governor-General's Council. ... In the 
words of Kernan J., . . . . the continuance of these 
exceptions is both unnecessary and useless. These 
remarks apply with greater force at the present day 
having regard to the new constitution. In England, 
as shown by the numerous cases cited at the Bar, 
prerogative writs lie to the Government in its 
various departments. I see no reason for retaining 
the restrictive provisions in regard to the High 
Courts in India. It is, however, our duty to give effect 
to the law as we find it. I must, therefore, refuse to 
make the rule nisi absolute.” 

Madhavan Nair J., now a member of the 
Privy Council Board, observed as follows 

(p.i022) ; 

“It will thus be seen that the Governor acting 
with Ministers is entitled to claim exemption from 
the jurisdiction of the High Court for acts counselled 
or ordered by them in their public capacity both 
under S. 106 (1) and S. 110 (a), Governmentof India 
Act. It is needless to speculate as to why the Legis¬ 
lature has provided this double safeguard for the 
local Government.... but 1 do not think it is 
necessary to embark on this inquiry, however, inter¬ 
esting it is; we are familiar with legislation ‘by way 
of abundant caution’; probably, S. 110 was enacted 
to make sure that the wholesale repeals and amend¬ 
ments effected by the Government of India Act did 
not interfere with this safeguard which is a relic of 
antiquity.” 

And he concluded by saying (p. 1028 ) : 

" As I have held that this Court has no jarisdiotion 
to issue a writ of certiorari against the local Govern¬ 
ment, this question does not arise for consideration. 

I may add that this question in the present 
case depends on the proper construction of 
s. 806, which corresponds to S. 110, Govern¬ 
ment of India Act, 1915, and in terms S. 306 
does in my opinion exempt the Governor of 
a Province and, therefore, the Province of 
Bombay, because the Governor acts under 
s. 49 as the Executive Authority of the 
Province and, therefore, from all proceedings 
or process as set out in that section 
except as regards the proceedings under 
the proviso to S. 306, and set out in Chap. 3 
Part VII, of that Act. This position is fortified 
by a very recent decision of the Calcutta 
High Court in 48 C. W. N. 766,^^ where the 
acting Chief Justice and Das J., in a very 
lengthy judgment considered the circumstan¬ 
ces under which different writs may be issued. 
In that judgment they have traced the powers 
of the High Court to issue the different writs. 
Das J., in a very exhaustive judgment con - 

13. (’44) 48 C.W.N. 766, In re Banwarilol Roy. 
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siders the different powers of the High Court 
under which different writs may be issued and 
traces the history of the powers of the High 
Court to issue different writs under different 
oirqumstances. Das J., in para. 37 of the 
judgment traces the instances of the issue of 
writ of certiorari and then refers to the 
judgment in 63 Mad. 979.^* and explains the 
nature of the writ of certiorari as explained 
by their Lordships of the Privy Council in 
70 I.A. 129** at page 140 (p. 799): 

“ The anoient writ of certiorari in England is an 
original writ wbioh may issue out of a superior Court 
requiring that the record of the proceedings in some 
cause or matter pending before an inferior Court 
should be transmitted into the superior Court to be 
there dealt with. The writ is so named because, in 
its original Latin form, it required that the King 
should ‘be certified* of the proceedings to be investi¬ 
gated, and the object is to secure, by the exercise of 
the authority of a superior Court, that the jurisdic. 
tion of the inferior tribunal should be properly 
exercised. This writ does not issue to correct purely 
executive acts, but, on the other hand, its applica¬ 
tion is not narrowly limited to inferior ‘Courts’ in 
the strictest sense. Brc^dly speaking, it may be said 
that if the act done by the i^erior body is a judi¬ 
cial act, as distingnished from being a ministerial 
act, certiorari will lie. The remedy, in point of prin¬ 
ciple, is derived from the superintending authority 
which the Sovereign’s superior Courts, and in parti- 
cular the Court of King’s Bench, possess and exer¬ 
cise over inferior jurisdictions. This principle has 
been transplanted to other parts of the King’s 
dominions, and operates, within certain limits, in 
British India.” 

Then in para. 46 at p. 802 he considers what 
was the application in so far as the applica¬ 
tion prayed for a writ of certiorari'and which 
according to Das J. “is primarily directed 
against the added respondent, Province of 
Bengal.’* T am emphasising this to show 
how the High Court of Calcutta referred to 
the Province of Bengal as a party to the pro¬ 
ceedings. Then the learned Judge goes on 
to consider the Government of India Act, 
1916, in connexion with writ of certiorari and 
considered what was the meaning of the 
Province of Bengal, and considering the ques- 
tion of exemption under s. 806 at p. 808 the 
learned Judge says: 

“Further S. 806 of the present Act prohibits all ' 
proceedings and issue of all processes whatever 
against the Governor. The learned counsel for the 
petitioners contended that his clients’ grievance was 
not against the Governor but against the Govern¬ 
ment of Bengal and that they were entitled to pro¬ 
ceed against the Government of Bengal and this 
Court bad power to issue its process against the 
Government.” 

The learned Judge considered the implication 
of that and came to the conclusion (p. 808) : 

“The only section authorising a suit or proceed¬ 
ings is S. 176 and that authorises the use of the 

14. (’43) 80 A.l.B. 1948 P. 0. 164 : I. L. R. (1944) 

Kar. P. 0. 119 : I. L. R. (1944) Mad. 467: 70 I. A. 

129 : 210 I. 0. 239 (P. C.), Ryots ofGarabandbo v. 

Zamindar of Parlakimedi. 


name of the Province only in respect of certain suits 
and proceedings in which the present proceedings 
cannot be included.” 

He remarks (p. 803): 

“We have seen that this High Court has no juris¬ 
diction to entertain any proceeding whatever or 
issue any process whatever against the Governor. 
To accede to this application (or issue of a writ of 
Certiorari against the Government of Bengal will 

inevitably mean issuing process against the Governor, 

for he is at least a part of the Government of 
Bengal.” 

The learned Judge then considers the case in 
53 Mad. 979,*® and comes to the conclusion 
that (p. 804): 

. the impugned order being one affecting 
the Municipality of Howrah which is outside the 
Original Jurisdiction of this Court, this Court cannot 
in view of the decision in70 I. A. 1291^ issue a 
certiorari to correct that order, even though the 
Government of Bengal may happen to be located in 
Calcutta.” 

And then concludes by saying (p. 804 ) : 

"In my judgment the application, in so far as it 
seeks a writ of Certiorari against the Province 
of Bengal, is not for the several reasons stated 

above maintainable.” 

» 

Mr. Munshi in this connexion has cited 
before me the case in I. L. R. (1941) Mad. 
807.*® In the light of what I have stated 
above, this case is entirely distinguishable, 
although s. 306, Government of India Act, 
1935, was relied upon as a bar to the applica. 
tion. That argument was rejected because ag 
Leach C. J. pointed out as follows (p. 813 ): 

“In the first place, the petitioner does not ask for 
the issue of a writ against the Government, but 
against the Board, which is no part of the Govern¬ 
ment. In the second place, if the Board had abused 
its powers, the High Court had power to quash the 
Board’s orders on which the notification is based 
and, if the basis of the notification is illegal, the 
notification is illegal.” 

There was no question there of s. 806 being 

a bar to‘ those proceedings and the argument 

advanced was not accepted. So that in my 

opinion the right to issue the writ which this 

Court does possess is barred by s. 306,; Gov- 

ernment of India Act. It was held in 45 

Bom. L. R. 81*® that in the circumstances of 

that case it was also barred by s. 226 of the 

same Act. Lastly I may refer to the recent 

decision of the Privy Council in 70 i) A. 129.** 

In this case their Lordships of the Privy 

Council traced the powers of the High Court 

to issue writ of certiorari and held that: 

“As the estate of Parlakimedi lay in the north of 
the Province, and the appellants and the respondent 
were not subject to the Original Jurisdiction of the 

15. (’41) 28 A. I. R. 1941 Mad.Tvs : I.L.B. (1941) 
Mad. 807 : 200 I. C. 459, Ponnambala Desikar v. 
E. B. E. Board, Madras. 

16. (’43) 30 A. I. R. 1943 Bom. 77 : I. L. R. (1943) 
Bom. 152 : 205 I. C. 499 : 46 Bom. L. R. 31, Din. 

shaw Shroff v. Commissioner of Income-tax Central. 
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petition, but it would also eJ^ectively 


High Court the High Court had no jurisdiction to 
issue a Writ of Certiorari in such a case as this and 
that the power to issue Certiorari still remains in the 
High Courts of Calcutta, Madras and Bombay in the 
exercise of their local jurisdiction.” 

The reason for referring to this case is that 
their Lordships distinctly indicated that the 
respondent being outside the original jurisdic- 
tion no such writ could be issued. This case 
has a bearing on the present case for this 
reason, that the writ could not be issued as 
the appellant and respondent 2 were out of 
jurisdiction although the Board itself was 
within jurisdiction. These remarks show how 
the writ would affect the other respondents 
who were out of jurisdiction and therefore the 
Court will not issue a writ of this nature. 
This further shows that the other respondents 
were looked upon as parties who were entitled 
to show cause before any writ could be issued 
against them. In modern practice the ap. 
plication for a rule is made against the party 
and the Court but it is the party and very 
rarely the Court that shows cause against the 
rule : vide Halsbury, vol. 9, p. 836, and Short 
and Mellor’s Crown Practice, p. 83. Much as 
this High Court would desire to see its preroga¬ 
tive of issuing this writ unimpaired and would 
not lightly accept any curtailment of this 
prerogative unless satisfied that in law it has 
been curtailed, it is clear to me on a proper 
construction of s. 306, Government of India 
Act, 1935, and on the authorities discussed 
above that the right of issuing a writ of cer- 
tiorari is statutorily limited, and as observed 
by the learned Judges of the Madras High 
Court quoted by me above, this Court must 
accept the law as it finds it, and therefore I 
must hold that this Court has no jurisdiction 
to issue a writ of certiorari against the local 
Government, namely the Province of Bombay. 

I would only add one thing more and that 
is in connexion with the second ground ad¬ 
vanced. It has been laid down in Halsbury's 
Laws of England, vol. 9, p. 879, para. 1482, 
that even where grounds are made out upon 
which the Court might grant the writ, it will 
not do so where no benefit could arise from 
granting it, and where the proceedings in the 
Court below are not merely viodable, but ab- 
Bolutely ^id, as where an unauthorized per¬ 
son has purported to act in a judicial capacity. 
In the light of what 1 have stated above, it 
does seem to me that if the contentions of 
the petitioners are to prevail, the proceedings 
according to the petitioners are entirely void 
and no benefit could be derived by the issue 
of such a writ. On the other hand, as I have 
indicated above, the only adequate remedy 
for the ills complained of by the petitioners 
is a regular suit which may not only remove 
all the grievances they have set out on this 


speedily stop further proceedings before th© 
arbitrator by obtaining an injunction against 
the parties to the suit restraining them from 
proceeding with the arbitration pending j;he 
hearing and disposal of the main question in¬ 
volved in the suit. As I have now decided 
that the petition is misconceived, it is not 
necessary for me to consider the petition on 
merits, and 1, therefore, dismiss the petition 
with costs. The parties will be entitled to 
costs as taxed on the long cause scale, there 
being two sets of costs. Mr. Coltman says 
that the rule was really against Mr. Noronha 
and there is no reason why two sets of solici¬ 
tors and two counsel should appear for the other 
parties. As I have indicated in my judgment it 
is not the Court that shows cause but it is 
really the parties who show cause and they 
are parties to these proceedings. Further¬ 
more if the petition had been pursued and 
heard on merits, it is clear to me that the 
Central Government would have been subs¬ 
tantially concerned in meeting the points 
raised. In these circumstances the proper 
order would be that there will be two sets of 
solicitors’ costs and two briefs for counsel 
allowed for each party, namely, the Central 
Government and the Province of Bombay. 

Mr. Coltman at this stage applies for the 
issue of a certificate under s. 205, Govern- 
ment of India Act, 1935. The Advocate. 
General says that this is not a fit case for the 
issue of a certificate on the ground that there 
is a similar judgment of the Calcutta High 
Court, and this case does not involve a sub¬ 
stantial question of law as to the interpreta- 
tion of the Government of India Act. I am 
afraid I cannot accept this contention on the 
section. The very basis of my judgment is 
that s. 306, Government of India Act exempts 
the Province of Bombay and the Central 
Government from any process as contem¬ 
plated by S. 306. It therefore necessarily in¬ 
volves an interpretation of the Act. Section 205 
says that an appeal shall lie to the Federal 
Court when the case involves a substantial 
question of law as to the interpretation of the 
Act. In the circumstances if the Court is of 
opinion that a substantial question of law as 
regards the interpretation of the Government 
of India Act is involved, then the parties are 
entitled to a certificate. I, therefore, grant a 
certificate under S. 205, Government of India 
Act, 1935. 

G.N. Petition dismissed. 
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Stone C. J, and Kania J. 
Commissioner of Income-tax 

V. 

K. M, Madan. 

Income-tax Ref. No. 16 of 1944, Decided on 3rd 
November 1944. 

(a) Income-tax Act (1922, before amendment 
of 1939), S. 14 (2) (a) — In 1932-33 company 
declaring dividend of Rs. 192-8-0, deducting 
Rs. 26-1-1 as income-tax and paying rupees 
166-6-11 to share-holder assessee—Income-tax 
Officer grossing up amount of Rs. 166-6-11 by 
adding Rs. 28-6-0 and assessing assessee ac¬ 
cordingly in 1932-33 — In 1940-41 company 

refunding amount of Rs. 26-1-1 to assessee_ 

Amount of Rs. 26-1-1 held was taxed in 1932-33 
and could not be taxed again. 

The assessee was a preference share-holder in a 
company which for several years did not make any 
profits and its depreciation account was allowed to 
grow. At a certain stage the company began to 
make profits out of which in 1932-33 the company 
declared a dividend of Rs. 192-8-0 for the assessee’s 
shares but paid him only Rs. 166-6-11 as dividend 
by deducting Rs. 26-1-1 as income-tax though by 
virtue of deductions permitted under S. 10 of the 
Act the company did not have to pay any income- 
tax at all. For the year 1932-33 the Income-tax 
Officer grossed up the dividend income of rupees 
166-6-11 of the assessee by adding a sum of rupees 
28-6-0 and assessed the assessee on the grossed 
amount. Under a decree of the High Court the com¬ 
pany was ordered to refund Rs. 26-1-1 to the asses- 
see as dividend for 1932-33 which it had deducted 
as income-tax out of the declared dividend for 1932- 
33. The company refunded the amount in 1940-41. 
The question was whether the assessee could be 
taxed on the amount refunded in 1941-42 : 

Held that as the amount had already been taxed 
in 1982-33 it could not be regarded as the income 
of the assessee for the accounting year 1941-42 and 
taxed over again. [P 435 C 1] 

(b) Income-tax Act (1922), S. 4 (1) — Assessee 
can be taxed on income accrued and not only 
on income actually received. 

Under the scheme of the Act an assessee can be 
assessed to tax on income which has accrued and 
not only on income which has actually been received 
by him. [P 432 C 2] 

(c) Income-tax Act (1922), S. 66 — Whether 
particular sum was taxed or not is question of 
fact. 

The question whether a particular sum was taxed 
or "has borne the tax" is a question of fact and the 
finding of the tribunal thereon would be conclusive 
if there was evidence upon which it could come to 
that finding, and it is not open to the High Court 
on a reference under S. 66 to go into the assessment 
form to see whether it would have reached a similar 
finding : (1938) 18 Tax Cas. 116, Bel. on. 

[P 433 C 1] 

(d) Income-tax Act (1922), S. 66 — Whether 
sum is validly taxed is mixed question of law 
and fact (Per Kania J,). 

The question whether a particular sum has been 
validly assessed to income-tax is a mixed question of 
law and fact. [P 434 C IJ 

M. C. Setalvad and Q. N. Joihi — 

for Commissioner. 

Sir Jamshedji Kanga — for Assessee. 


Bombay 481 

Sfone C. J. — This is a reference under 
S. 66 (l), Income-tax Act, 1922. The relevant 
assessment year is the year 1941-42 for the 
accounting year, which in this case is from 
1st April 1940 to 3l3t March 1941. The ques¬ 
tion referred to us is as follows: 

"Whether in the circumstances of the case the 
amount of Rs. 178-9-3 received by the assessee from 
the Tata Iron and Steel Co. in the year of account 
according to the decree of tho High Court, was 
rightly held to be the dividend income of the jyjars 
prior to the year of account, and not the income of 
the relevant accounting period ?’* 

The sum of Rs. 178-9-3 is made up of a 
number of sums relevant to the diflferent as- 
sessment years, but the principle is the same 
in all cases; and a sum of rs. 26-1-1 in respect 
of the assessment year 1932-33 has been the 
sum around which the arguments and debate 
have revolved. The facts have never been in 
dispute; but they raise a curious set of cir- 
cumstances, relevant, so we are told, to a 
number of tax-payers, making this case in the 
nature of a test case so far as questions of 
principle are involved. The assessee was one 
of the preference shareholders in the Tata 
Iron and Steel Co. Ltd. in respect of twenty 
six per cent. 1 st cumulative preference shares 
and five seven and a half per cent. 2nd cumula¬ 
tive preference shares. For a number of years 
the company did not pay its preferential divi¬ 
dends, and in 1926 a scheme of arrangement 
was proposed and ultimately sanctioned by 
the Court, which provided that for the future 
the current preferential dividends should be 
first paid as they fell due, and that the cumu¬ 
lative arrears should be paid out of 50 per 
cent, of a fund calculated in accordance with 
the scheme. The company in paying its 
shareholders the preferential dividend in years 
subsequent to the scheme in fact deducted 
income-tax and gave a certificate, which is 
attached to the dividend warrant, and in 
which the following is the material extract: 

"We hereby certify that income-tax on the entire 
(100% ) profits and gains of the company, of which 
this dividend forms a part, has been or will be duly 
paid by us to the Government of India." 

In fact by virtue of certain provisions in 
the Income-tax Act allowing permissible 
allowances for depreciation to accumulate for 
years in respect of which there was no profit 
of the company from which they could be 
deducted or set off, the company did not itself 
have to pay any income-tax at all during the 
relevant years. The shareholders accordingly 
objected and said that in these circumstancea 
they were entitled to their dividends in gross 
without any deduction in respect of income- 
tax, and the matter was ultimately litigated^ 
and the test case'in this Court will be found^ 
reported in 42 Bom. L. R 67 = I. L. R. (i94o> 
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Bom. 165.^ There was no appeal from that 
decision, and it is, therefore, established, as was 
therein held, that the company was not entitled 
in the circumstances to make the deductions 
for tax and was liable to pay to its shareholders 
the balance of the dividends, that is to say, 
that portion of the gross dividend which the 
company had deducted in respect of income- 
tax and in respect of which it bad given the 
certificate, which I have already mentioned. 
For* the purposes of this reference, the figures 
which have been taken relate to the assess¬ 
ment year 1932-33 and to the figure of Rupees 
166 - 6-11 net dividend actually paid and 
Es. 26-1-1 being twenty-six pies in the rupee 
income-tax making gross total dividend figure 
of Rs. 192-8-0. It is necessary to look at s. 14 
(2) and S. 16 (l) and ( 2 ) of the Act as it stood 
before the 1939 amendments, since they are 
the sections relevant to this reference and to 
the year 1932-33. Sub-s. ( 2 ) (a) of s. 14 is as 
follows : 

“The tax shall not be payable by an assessee in 
respect of any sum which he receives by way of 
dividend as a shareholder in a company where the 
profits or gains of the company have been assessed 
to income-tax.” 

Section 16, sub-ss. (l) and (2), provide : 

“(1) In computing the total income of an assessee 
sums exempted under the proviso to sub-s. (l)ofS. 7, 
the second and third provisos to S. 8, sub-s. (2) of 
S. 14 and S. 15, shall be included. 

(2) For the purposes of sub-s. (1), any sum 
mentioned in cl. (a) of sub-s. (2) of S. 14 shall be 
increased by the amount of income-tax payable by 
the company in respect of the dividend received.” 

Mr. Setalvad on behalf of the Crown say3 
that when you look at the respondent’s form 
of assessment to tax for the assessment year 
1932-33, which you may do as it is referred to 
in the judgment of the Appellate Tribunal, 
which in its turn is referred to in the reference, 
it clearly shows that, although the assumption 
that the company has paid tax before the 
receipt of the dividend by the respondent is 
taken into account for the purposes of giving 
the respondent the benefits of reliefs and 
deductions, it is not taken into account for 
the purpose of making the respondent pay 
any more tax, although admittedly it is taken 
into account in order to assess the rate of tax 
on the respondent at twelve pies in the rupee; 
and although it is submitted that this is in 
any event immaterial, it is pointed out that 
it did not in fact increase the rate of tax, and 
did not, therefore, adversely affect the res- 
pondent in any way. It is accordingly sub¬ 
mitted that the assessment for the year 1932-33 
and the payment of tax thereunder cannot 
affect the receipt by the respondent of a sum 
which he in fact received in the accounting 

1 . (’40) 27 A. I. R. 1940 Bom. 97 : I. L. R. (1940) 
Bom. 166 : 187 I.C. 389 : 42 Bom.L.R. 67 (F.B.), 
Laiita v. Tata lion and Steel Co. Ltd. 


year 1940-41 under the order of the Court, and 
that you must regard the receipt of that sum 
apart from and unaffected by the assessment 
for 1932-33. Attractive as that argument may 
be, it is not, in my judgment, tenable on the 
facts as found by the Appellate Tribunal, 
which it is not the function of this Court to 
attempt to controvert, provided there is some 
evidence to support them. But before referring 
to those facts, it is necessary to observe that 
under the scheme of the Income-tax Act 
an assessee can be assessed to tax on income 
which has accrued and not only on income 
which has actually been received by him. 
Sub-s. (l) of S. 4 provides : 

“Save as hereinafter provided, this Act shall apply 
to all income, profits or gains, as described or 
comprised in S. 6, from whatever source derived, 
accruing, or arising, or received in British India, or 
deemed under the provisions of this Act to accrue, 
or arise, or to be received in British India.” 

Section 6 is the section which contains the 
heads of income, which go to make up what 
the Act describes as the “total income.” The 
section is as follows : 

“Save as otherwise provided by this Act, the 
following heads of income, profits and gains shall be 
chargeable to income-tax in the manner hereinafter 
appearing, namely : 

(i) Salaries; (ii) Interest on securities; (iii) Property; 
(iv) Business; (v) Professional earnings; (vi) Other 
sources.” 

Head (vi) “other sources” is the relevant 
head, under which preferential dividends are 
taxed. The following are the facts found by 
the Appellate Tribunal and set out in the 
reference : 

“During the years, when the tax was deducted by 
the company, the assessee was not only assessed on 
the net income received from the company as divi¬ 
dend but the amount was grossed up by adding an 
amount Invariably higher than the tax deducted. 

Taking an instance in the assessment year 1932-33, 
the Tata Iron and Steel Co. declared a dividend of 
Rs. 192-8-0. The Company actually paid a sum of 
Rs. 166-6-11. The Income-tax Officer grossed this 
amount by adding a sum of Rs. 28-6-0. The total 
dividend income of Rs. 204 brought in the assess¬ 
ment form for 1932-33 included this sum of rupees 
28-6-0. The assessee’s total income for that year 
was a sum of Rs. 14,126, including the dividend 
income which was brought to tax. The rate appli¬ 
cable to the assessee on this income was twelve pies 


n a rupee. 

The assessee actually received dnriog the assess- 
nent year 1932-33 Rs. 166-6-11, and by the order 
if the High Court be has received in the relevant 
Lccounting period a sum of Bs. 26-1-1, being the 
leduction made in the assessment year 1932-33. 
Che total of such deductions made for a number oi 
rears amounted to Rs. 178-9-3. This amount has 
)een received by the assessee during the relevant 
iccounting period. We have held in our 
n R. A. A No. 137-Bomtay of 1942-«'J** 
imount refunded under the decree of the High 
vas a part of the dividend wrongly ^ 

•ompany relating to the years prior to the 
ng year under reference and that the 
Uvidend including the amount receiv^ during the 
^ear, had already been brought to tax. 
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The reference continues by drawing a con¬ 
clusion from this statement of fact. That 
oonciusion is: "Therefore, it could not be 
treated as the dividend income of the rele. 
vant accounting period.” The reference, as 
has been shown, refers to the judgment of the 
Appellate Tribunal, and in turning to it the 
two following passages appear to be very 
pertinent. Paragraph 6 is as follows : 

^ "Now, let us see what was the net effect of Rros- 
aing up. It only resulted in enhancing the dividend 
income to a 6giire which was admittedly higher than 
the gross dividend declared by the company at that 
time. Where the company deducted Rs. 26-1-1, 
Rs. 28-6 0 were actually added to the net dividend 
by the income-tas authorities. In other words, the 
whole gross dividend as declared by the company 
has been brought to tax. Part of this dividend was 
actually received by the assessee at that time and a 
part deducted on account of income-tax has now 
been refunded to the assessee during the relevant 
accounting period.” 

Then the judgment states the following con¬ 
clusion : 

"Therefore, this araoont has obviously been asses¬ 
sed as dividend and borne the tax. The position 
might, perhaps, have been different if in those years 
when the dividend was declared and paid, the com¬ 
pany had any liability to pay tax and the provisions 
of S. 16 (2) had to be evoked.” 

In para. 8 it is further stated : 

"We have already held on a p^int of fact that the 
net result of grossing up this dividend was that an 
amount invariably higher than the gross dividend 
declared was brought to tax. Under the Act as it 
then stO(^ this grossing up was not permissible, and 
the maximum amount of dividend which could be 
taxed has already been brought to tax by the in¬ 
come-tax authorities.” 

And again, they state their conclusion : "It is, 
therefore, directed that the sum of Rs. 178-9-8 
is not the dividend received by the assessee.” 
Bat Mr. Setalvad submits that, although 
stated as facts, these are conclusions drawn 
from placing a construction on the assess, 
ment form, which appears at p. 14 of the 
record and which is implemented by further 
figures contained on p. 16 , and which are 
referred to in the judgment as "the assessment 
records.” In my opinion, there is evidence 
apon which the Appellate Tribunal could 
come to the finding that "the whole of such 
dividend, including the emount received dur- 
ing the year, has already been brought to tax.” 
Sach a finding of fact having been reached 
by the Appellate Tribunal on the evidence, it 
is conclusive; and it is not open to us to go 
into the assessment form to see whether we 
should have reached a similar finding. But 
as this case may go further, I desire to add, 
in deference to Mr. Setalvad's argument, that 
we have looked at the assessment form 
annexed to the case and contained on pp 14 
and 16 of the record, and that when the figures 
are analysed, it appears that the total dividend 
of Rs. 198 is included in the figure of 204, 
1946 B/55 & 56 
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which, in its turn, is brought in for the purpose 
of computing the total income figure of 14,126, 
with the result that, had it been open to us to 
look into the figures in the assessment form, 
we should have come to the same conclusion 
as the Appellate Tribunal In the result, the 
question must be answered by saying that 
Rs. 178-9-3 is not the income of the rele- 
vant accounting period. The Commissioner 
to pay costs. 

Kania J. — I agree. The relevant extracts 
from the judgment of the Appellate Tribunal 
and the statement of case have bt-en set out 
iu the judgment of the learned Chief Justice. 
The short point for consideration is whether 
the sum of rs . 26-1.1 in respect of the dividend 
of the twenty 1 st preference shares and five 
2nd preference shares of the Tata Iron and 
Steel Co. Ltd., of the assessee has been 
brought to tax in the assessment year 1932 - 33 . 
This figure is taken as an illustration in this 
particular year. The total sum iu question in 
the reference is Rs. 178-9-3. That is made up 
of different suras which, under a decree of the 
High Court in I.L.B. (i940) Bom. 165 ^ the 
Tata Iron and Steel Company was ordered to 
pay to the shareholders on its register in the 
years iu which the Court held that the com¬ 
pany had wrongfully withheld payment. The 
short facts in respect of those deductions are 
these. The company did not make profits for 
several years, and its depreciation account 
W&3 allowed to grow. At a certain stage the 
company began to make profits. From those 
profits dividends were declared and ordered 
to be paid. In the assessment of the company 
itself, however, by virtue of the deductions 
permitted under S. 10, the company was not 
'liable to pay any tax although it was assessed, 
that is, its income was computed for the pur. 
pose of taxation. Although the company thus 
did not pay any tax, it deducted out of the 
dividend which it paid to the. preference 
shareholders an amount calculated at the 
maximum rate of tax permitted under the 
Finance Acts of the relevant years. Certain 
shareholders having found that the company 
had not paid the tax filed a representative 
suit and claimed that, while the company had 
not paid income-tax on its income, the com- 
pany had no right to deduct any amount for 
m<wme-tax as in fact that amount was not 
paid or liable to be paid to the income-tax 
authorities. In that suit a decree was passed 
against the company, and the shareholders’ 
contention was upheld. The result was that 
the company under that decree was ordered 
to pay what it bad wrongfully withheld in the 
shape of deduction for tax at the maximum 
rate. In respect of the assessment year 1932.38 
for the assessee such amount came to Rfl.26-l-l^ 
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After the Court passed the decree, the com¬ 
pany paid the amount to the shareholders, 
including the assesste, in the year 1940-41. 
The taxing authorities contend that the sum 
having been received in the year 1940-41, it 
was dividend received by the assessee in that 
year and was liable to tax. The contention of 
the assessee, on the other hand, has been that 
the full dividend declared and made payable 
by the company on 31st August 1931, has been 
assessed and taxed in respect of the assessee, 
and, therefore, the taxing authorities are not 
entitled to tax this sum again when it was 
received by the assessee in 1940-41. There can 
be no doubt that if this sum was taxed in the 
previous year, it cannot be taxed over again 
merely because it was received in a subsequent 
year. The question, therefore, to be decided 
by the Tribunal was whether in fact this sum 
and other sums so deducted in the other years 
were taxed by the income-tax authorities in 
the previous years. On a consideration of the 
assessment records, the tribunal as a fact has 
found that sums larger than the amounts of 
the gross dividends were taxed as dividend 
income of the assessee in the relevant years. 

If that conclusion stands, there can be no 
question of re-assessment of the same amount. 
On behalf of the Commissioner, it was urged 
that this was not a finding of fact by the 
Tribunal. In my opinion, that contention is 
unsound. The question whether a particular 
sum was taxed or, to borrow the expression 
used by the Tribunal in the course of its 
judgment, '‘has borne the tax” is a question 
of fact. Whether it is validly taxed or not is 
a mixed question of law and fact. But the 
question whether a particular sum is taxed or^ 
not cannot, in my opinion, be anything but a 
question of fact. The Tribunal in the course 
of its judgment has said that the whole of the 
gross dividend income as declared by the 
company has been brought to tax. Words to 
the same effect are used in several places 
repeatedly not only in the judgment but in the 
statement of case. It was argued that because 
the Tribunal describes this as a question of 
fact it does not become a question of fact, if 
it is not so according to law. That proposi¬ 
tion is not disputed. But, in my opinion, the 
question whether the gross dividend as declar¬ 
ed by the company was brought to tax or not 
is a question of fact. In this connexion the 
observations of Finlay J. in (1933) 18 Tax. Cas. 
116 ,^ are relevant. In that case on certain 
facts the question was whether a trade started 
by an assessee was a new trade set up by him. 
The Commissioners recorded their finding in 
the affirmative. When the matter came before 

2. (1933) 18 Tax. Cas. 116, H. and G. Kinemas, 
Ltd. V. Cook.- 
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the Court, it was sought to be contended that 
it was not a new trade. Finlay J. observed as 
follows (p. 121 ) : 

‘T have come to the conclusion in this case that I 
cannot interfere with the decision of the Commis¬ 
sioners. I desire to say quite definitely that it is 
their decision and not mine. It is not necessary that 
I should express an opinion, and I do not express 
an opinion, as to whether, if I had been in their 
position, I should have arrived at the same conclu¬ 
sion. There are two reasons, one of general appliw- 
tioQ and one of special application, for saying this. 
The one of general application fs that this is, in my 
opinion, a pure question of fact. It accordingly 
results that all questions of fact and of degree ate 
for the Commissioners, and it is never proper for 
this Court to interfere, unless it is prepared to ^y 
that there was no evidence upon which the finding 
could be made. The second matter of more special 
application to this case is this. I agree with Mr. 
Needham in thinking that this case is, not to say 
inadequately, but somewhat shortly — meagrely, 
I think, was the adverb he used — and, perhaps, 
somewhat concisely and even meagrely stated.” 

Having regard to the conclusion mentioned 
above it is not necessary to proceed further 
with the discussion of the assessment order. 
As, however, Mr. Setalvad took us through 
the figures of the assessment order in detail, 
although we have not heard the learned 
counsel for the assessee on the point, there is 
no doubt that there is evidence on which the 
Tribunal could come to that finding of fact. 
Whether the evidence is sufficient or not is 
not the province of this Court to go into. The 
assessment order includes the dividend in 
question. It was argued on behalf of the 
Commissioner that the figure included in the 
assessment order was arrived at by grossing 
up the net receipt. It was, therefore, conten¬ 
ded that the amount taxed was the actual 
receipt, and not the gross dividend. On the 
other hand, it is contended, as appears from 
the arguments submitted on the application 
for reference and as found by the Tribunal 
in its judgment, that the taxing authorities 
under the circumstances were not entitled to 
gross up this income at all, because under 
S. 16 (2) of the Act before its amendment in 
1939 no income-tax was payable by the com- 
pany in respect of the dividend received by 
the shareholders. It makes no difference how 
the gross figure was arrived at or whether it 
was arrived at by adding something which 
was authorised by law. The fact is that a 
sum larger than Rs. 26-1-1 was added to the 
receipt in making the figure of gross dividend. 
If, as a result of such addition, the total figure 
exceeds the amount of the gross dividend, 
and that total figure is brought to 
must be held that the gross ‘iivMend receiv^ 
by the assessee under the heading dm e 
income” was brought to tax. The 
shown in the assessment order, when reW 
with the details worked out in Bx. T-G, sh 
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that the taxing authorities had at that stage 
taxed not only what was covered by the 
taxable income, as then construed by the 
taxing authorities, of the company, but had 
separated a sum which, according to them, 
was liable to tax in the hands of the assesses, 
although not liable to tax in the hands of the 
corrvpany. I refer to the sum of Rs. 8 7 0, 
which is separated from Rs. 158 and separately 
taxed by the taxing authorities at the full 
rate applicable to the assesses. The question, 
as I have pointed out above, is not whether 
the taxing authorities have properly taxed 
the gross dividend income of the assesses in 
respect of the Tata preference shares, or by 
what process of calculation they arrived at 
their 6gure. They did tax his gross dividend 
income for those shares, as they construed the 
law at the time, fully. It is also immaterial 
whether the assesses was allowed exemptions 
or deductions properly or not in the previous 
assessment years. The only question is whether 
the total amount which they taxed under the 
heading "dividend income" was less than the 
total dividend income on the shares in the 
year in question. As the answer to the ques¬ 
tion is that a sum exceeding that amount 
was taxed, as the dividend income of the 
assessee, the conclusion of the Tribunal that 
the gross dividend, as declared by the com¬ 
pany, was brought to tax is not without 
evidence. The result, therefore, is that the 
answer to the question is that the amount of 
Rs. 178-9-8 having already been taxed is not 
the income of the assessee of the relevant 
accounting period. I agree that the Commis¬ 
sioner must pay costs of the reference. 

Q.N. Answer accordingly. 
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Maoklin and Lokur JJ. 

Mohan Chunilal and others — Appellants 

V. 

Digambar Shankar and others — 

Respondents. 

First Appeal No. 176 of 1940, Decided on 27tb 
June 1944, from decision of First Class Sab-Jndge, 
JalgaoD, in Special Suit No. 8 of 1939. 

Civil P. C. (1908), S. 47—Legal •representative 
—B obtaining decree against co-widows of de¬ 
ceased Hindu for unpaid purchase money in 
respect of property purchased by deceased — 
During execution senior widow adopting C and 
applying for name of herself and her co-widow 
being struck off from execution petition as she 
had adopted C — Properties sought to be sold 
not transferred in C's name — Execution still 
proceeded with against widows and properties 
sold in auction to H — Deceased's estate held 
sufficiently represented by widows in execution 
proceedings so as to make sale binding on 0 . 

A, a Hindu, porohaaed certain property from B, 
paid part of the purchase money, obtained possession 
of the property and died subsequently. B then 


obtained a decree for the unpaid purchase money 
against the widows of A as his heirs. In the course 
of the execution proceedings the senior widow adopt- 
ed C. Even after the adoption B tiled execution 
petitions against the original judgment-debtors and 
succeeded in recovering part of the amount due 
under the decree. The Inst execution petition also 
was presented against the original judgment.debtors 
and after the proceedings went on for nearly 
three years the senior widow for the first time con¬ 
tended that as she bad adopted C the names of her- 
self and her co-widow should be struck off from the 
execution petition. By that time the decree had 
already become more than twelve years old and as 
the lands which had been taken out for sale in the 
execution petition had not yet been transferred to 
C‘s name B refused to join C as a party to the exe¬ 
cution petition or to strike out the names of the co- 
widows. So the execution petition was proceeded 
with against the original judgment-debtors alone and 

the lands specified in the execution petition were 
sold in auction to B. Then C brought a suit for a 
declaration that the sale of the lands was illegal and 
not bindingon him and for an injunction restraining 
B from taking possession of it; 

Held that A's estate was sufficiently represented 
by his co-widows in the execution proceedings so as 
to make all the proceedings and the auction sale 
binding on C : Case law d\scussed. [P 437 c 2] 

Q. S. Gtipte — for Appellants. 

Y. V. Dtkshit — for Respondents. 

Lokur J. — This appeal arises out of a 
suit for a declaration that the sale of survey 
Nos. 121 and 127 of Utran in darkast No. 87 
of 1935 is illegal and not binding on the 
plaintiff, and for an injunction restraining the 
defendants from taking possession of them. 
The facts of the case are undisputed. Of the 
two lands, in suit survey No. 127 was the 
ancestral property of one Shankar Sampat 
Patil, and survey no. 121 belonged to the defen- 
dants who agreed to sell it to Shankar Sampat 
Patil for Rs. 7000. Under that agreement 
Shankar was to pay Rs, 4000 at once, and the 
balance of Rs. 3000 with interest within a year. 
Shankar paid Rs. 4000 to the defendants in 
January 1921, and took possession of the land, 
but he failed to pay the balance, and died in 
February 1923. He left no issue; and his 
heirs were his two widows, Sakhubai and 
Banubai, but his mother, Hangubai, having 
taken wrongful possession of his property, 
Sakhubai and Banubai filed a suit against 
,her and recovered possession of the property. 

In the mean time the defendants filed Suit No. 

46 of 1925 against both the widows and Rangu- 
bai to recover the unpaid purchase-money 
and obtained a decree for Rs. 3000 with interest 
on 80 th January 1926. By executing the decree 
in two darkhasts, one in 1926 and the other 
in 1927, the defendants were able to recover 
RS. 975. Thereafter the senior widow, Sakhu. 
bai, took the plaintiff in adoption on nth 
September 1928. Banubai having disputed his 

adoption, Sakhubai, as his next friend, filed Suit' 
NO. 870 of 1928 and obtained a decree for posses. 
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sion against Banubai and others on 29th April 
1930. She executed that decree in darkhast 
NO. 735 of 19-30, and recovered possession of 
Shankar’s property as the minor plaintiff’s 
guardian. 

Even after the adoption, the defendants 
gave a darkhast in 1929 against the original 
judgment-debtors, and succeeded in recovering 
Rs. 692-7-6 on 30th August 1930. In that dar- 
khast Sakhubai did not put forward the plain- 
tiff's adoption, nor did she do so in the next 
darkhast which was filed in 1933 and proved 
abortive. The last darkhast No. 87 of 1935 
also was presented against the original judg. 
ment-debtors and after the proceedings went 
on for nearly three years, Sakhubai for the 
fii-st time contended on 4th October 1938. that, 
as she had taken the plaintiff in adoption, the 
names of herself and her co-widow, Banubai, 
should be struck off from the darkhast. By 
that time the decree had already become 
more than twelve years old, and as the lands, 
survey Nos. 121 and 127, which had been 
taken out for sale in that darkhast, had not 
yet been transferred to the plaintiff’s name, 
the defendants refused to join the plaintiff as 
a party to the darkhast or to strike out the 
names of Sakhubai and Banubai. The plain¬ 
tiff also did not make any application to be 
joined as a party to the darkhast. So the 
darkhast was proceeded with against the ori- 
ginal judgment debtors alone, and survey 
NOS. 121 and 127 were sold in auction to the 
defendants on 2isb October 1988, the former 
for RS. 3641 and the latter for Ks. 2401. Then 
the plaintiff through his natural father as his 
next friend brought this suit. 

Various contentions were raised by the de¬ 
fendants. But the only one that survives in 
this appeal is whether Shankar’s estate was 
sufficiently represented in the darkhast by his 
widows so as to make all the proceedings 
and the auction sale binding on the plaintiff. 
The trial Court held that it was not and de¬ 
creed the plaintiff’s claim. In coming to 
that conclusion the trial Court relied upon 
the rulings in 25 Bom. 337^ and 45 Bom. 1186.* 
The principle laid down in 25 Bom. 837' has 
no application to the facts of this case. In 
that case in execution of a mortgage decree 
the sale took place after notice bad been 
wrongly served upon a person who was not 
really the legal representative of the deceased 
judgment debtor’s estate. But the executing 
Court having erroneously decided that be was 
to be treated as such representative, the sale 
was upheld notwithstanding that irregularity. 

1 . (-01) 25 Bom. 337 : 27 I. A. 216 : 7 Sar. 739 

(P. 0.), Malkarjun v. Narhari. 

2. ('21) 8 A. 1. R. 1921 Botn. 385 : 45 Bom. 1186 : 

63 I. 0. 248, Shankar Daji v. Dattatraya Vinayak. 


In the present case no finding was ever 
recorded by the executing Court that after 
the plaintiff’s adoption Sakhubai and Banubai 
w’ere representatives of Shankar’s estate. In 
45 Horn. 1186* the decree-holder applied for 
execution of his decree against the property 
of the deceased judgment-debtor after bringing 
the latter’s brother’s widow on record as his 
legal representative and purposely ignoring 
the bequest made by him by a will in favour 
of his mistress. The auction sale held in those 
proceedings was held to be not binding on 
the said mistress on the groond that the 
decree-holder was endeavouring to acquire a 
right to the debtor’s property in fraud of the 
legatee. In that case the interests of the 
deceased judgment debtor’s brother’s widow, 
who w'as made a party to the darkhast, were 
adverse to those of the legatee and Macleod 

C. J., observed (p. 1194): 

“Od tbe general aspect of tbe proceedings there 
seems Uitle doubt that tbe decree-holder and the 
plaintiffs were acting in collusion in order to obtain 
title to tbe suit property by a Court sale.” ^ 

In the present case there was no such collu- 
sion between the original judgment-debtor 
Sakhubai and the defendants; on tbe other 
hand Sakhubai was trying to guard the 
interests of her adopted son by not raising 
any objection until twelve years bad elapsed 
after the passing of the decree, and a fresh 
darkhast became barred under S. 48, Civil 
P. 0. In all the litigation carried on by her 
for the recovery of her husband’s property 
for the benefit of her adopted son, she re¬ 
presented herself as bis guardian and there 
was no conflicting interest between her and 
her son. Hence the principle laid down in 
45 Bom. 1186* does not help the plaintiff in 
this case. 

Tbe case more in ix)int is 24 Bom. 135.* In 
that case one Ghana having died indebted, 
bis widow mortgaged his lands and bouse to 
pay off his debt. He bad left two minor sons, 
who were then the real owners of the property. 
Subsequently a money decree was obtained 
against the widow for another debt due by 
her husband, and the equity of redemption in 
tbe mortgaged property was sold by auction 
in execution of that decree and was purchased 
by the mortgagee, the defendant. The sons 
were not made parties to tbe execution pro¬ 
ceedings, and yet it was held that tbe sons 
were bound by the sale. It was observed that 
obviously, if the sons had been parties to the 
suit in which the decree had teen passed, they 
would have appeared by their mother as their 
guardian and there was no reason to supporo 
that anything would have been differently 
done in the suit, if she bad been described as 

3. (1900) 24 Bom. 135, Devji v. Sambha. 
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their guardian instead of being treated as the 
representative of the estate. The sons were, 
therefore, held to be substantially represented 
in the suit, and the sale and the execution 
proceedings were treated as valid, unless the 
sons were able to show that iheir father's 
debt, which was the foundation of the decree, 
was of such a nature that no liability arising 
from it could attach to the family property. 
The trial Court distinguished this case on the 
ground that there was nothing in it to show 
that the decree-bolder had iuteniioually refused 
to bring ou record his sons who were his true 
legal representatives as in the present case. 
It is true that in the present case the defen¬ 
dants know in the course of the execution 
projeedings that Sakhubai had put forward 
the plainiitf as her adopted son, but she was 
all along representing him as bis guardian. 
The case in 24 Bom. 185^ was decided on the 
general principles laid down in 1 Marshall 
614* and 14 u. I. A. 605® In 1 Marshall 6i4,* 
which is the earliest one meiiLioned in the 
reports, it was held that a decree obtained 
against a Hindu widow as representing the 
estate of her deceased husbaud would be 
binding on the son though be was not a party 
to the suit. It would seem from the reports 
that the plaintiff knew the existence ot the 
son and even then had sued only the widow. 
The judgment says that the question for con¬ 
sideration was whether the widow sufficiently 
represented the estate of the deceased This 
is really the point that is to be decided in 
cases of this description. The Privy Council 
entirely approved of this decision in 14 M.i a. 
605.® There the suit was brought against a 
widow as a guardian of her son, who was then 
a minor to recover arrears of rent due from 
the lather. It was held by the Judicial Com¬ 
mittee that the decree obtained against the 
widow was as legal representative of the 
father and was binding on the son who was 
the true and legal representative of the de. 
ceased, though the suit was not prosecuted 
against him. 

It is admitted by the plaintiff’s natural 
father that survey no. 121 stood in the name 
of defendant 1 at the time of the auction sale, 
and survey No. 127 even now stands in the 
name of Sakhubai and Banubai. Thus, Sakbu- 
bai and Banubai really represented the estate, 
and even if Sakhubai was described in the 
darkbast as the guardian ad litem of the 
minor plaintiff, the result w’ould have been 
the same. It is pointed out by Mr. Dixit that 

4 . (1863) 1 Marshall 614, laban Chunder Mitler v. 
Buksh All Soudagur. 

5. (’72) 14 M. I. A. 6()6 : 3 Sar. 117 (P C.), General 
Manager of the Raj Darbbnnga v. Maharajah 
Coomar Bamapat Bing. 


in that case the defendants could not have 
obtained permission under o. 21 , R. 72, Civil 
P. C., 190S, to bid at the sale from the Mam- 
latdar under the High Ckiurt Civil Manual, 
Vol. I, chap. 2, K. 15, page 92, but that would 
not have debarred him from obtaining that 
permission from the Court itself. If the minor 
plaintiff had been made a party in the begin¬ 
ning, he would naturally have applied to the 
executing Court to grant him permission, and 
there is no reason why the Court should have 
refused to grant it. It is also pointed out that 
Sakhubai and Banubai did not object to 
survey no. i2l being sold for Ra. 3641 only 
though it had been purchased for Rs. 70(X). 
But it is nob shown that the land which was 
valued at hs. 7000 in 19-21, continued to be of 
the same value in 1938. The land was duly 
valued by the panchas, and no evidence has 
been led to show that the estimate made by 
the panchas was wrong. It must, theiefore, 
be held that Sakhubai suflSciently represenied' 
the estate, and in the absence of fraud or col- 
lusion, the proceedings in execution and the 
auction sale are biudiug on the plaintiff. 

It is true that the auction sale has resulted 
in a great hardship for the plaintiff. Shankar 
purchased survey No. 121 for Rs. 7000 out of 
which he paid Rs 4000 in cash. For the unpaid 
balance the plaintiff has not only lost the 
entire purchased land but also bis ancestral 
land, survey No. 127. On the other hand, it 
would be hard on the defendants also if the sale 
is set aside, since they will thereby lose their 
land survey No. 121 for Rs. 4C00 only, though 
they bad sold it to Shankar lor Ks. 7000 in 
1921 and had immediately put him in posses¬ 
sion of it. They were kept out of the balance 
for 17 years, and during all those years Shan¬ 
kar and his successors were in possession of it. 
It is pointed out that at the auction sale in 
1938 both the survey Nos. 121 and 127 were 
sold out for Rs. 6042 only, though survey 
NO. 121 alone was worth rs. 7000 in 1921. No 
fraud or collusion on the part of the judg¬ 
ment-debtors is alleged, and the value of the 
land may have gone down between 1921 and 
1938. The plaintiff could have saved the lands 
by paying the defendants the amount due 
under that decree; but he is not prepared to 
do so even now. It cannot therefore be said 
that the equity lies wholly in his favour. 
Once it is held that bbaukar's estate was 
sufficiently represented in the darkbast and 
that the auction sale in the darkbast was not 
vitiated by any fraud or collusion, the plain¬ 
tiff is not entitled to have it set aside on the 
technical ground that he was not a party to 
the darkbast. We therefore allow the appeal 
and dismiss the suit, but in the peculiar cir¬ 
cumstances pointed out above, we direct that 
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the parties sliall bear their own costs through¬ 
out. 

Macklin J—I agree. ^ly learned brother 
has pointed out in his judgment that con¬ 
siderable hardship must inevitably be caused 
to the losing side, w'hichever it might be. 
The matter was argued at great length near¬ 
ly two years ago, and the issue throughout 
was in doubt. At the request of the learned 
advocates on both sides, the Bench (of which 
I was a member) postponed orders in the 
case in order to give the parties an opportu¬ 
nity of compromising, since that was the only 
way in which it was possible for each side to 
obtain substantial satisfaction. The matter 
came up before us again in the last week and 
was again heard at some length, though not 
perhaps at the length at which it was heard on 
the former occasion. The issue however (as 
was obvious to the learned advocates on both 
sides) w’as no longer in doubt. Nevertheless 
because we felt that a decision in favour of 
the defendants would cause hardship to the 
plaintiff, who for the sake of paying the un- 
paid purchase price of the property bought 
by his adoptive father would be compelled to 
lose not only that property but other pro¬ 
perty as well, we decided in consultation with 
the learned advocates that a further effort 
should be made to compromise, and we again 
postponed orders. We are told that the de¬ 
fendants, who have ultimately succeeded in 
this matter, had no objection to compromise; 
but the plaintiff, with an obstinacy which is 
unfortunately all too common among litigants 
who come before this side of the High Court, 
and presumably in defiance of the advice of 
his learned advocate, refused to compromise. 
The result is that he loses not only property 
for which he had already given a substantial 
sum in part payment but other property 
as well; and he also loses the benefit of 
Bs. 4000 of the purchase price which was paid 
to the defendants about 17 years ago. Speak¬ 
ing for myself. I feel no sympathy for him; 
and I trust that in future when learned ad. 
vocates advise their clients to compromise a 
matter (as I am sure was done in this case), 
especially when they do so at the suggestion 
of the Court, clients will show more sense 
than has been displayed by plaintiff in this 
litigation. 

G.N. Appeal alloived. 
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Mahomedan law—Marz-ul-maut—Apprehen¬ 
sion of death is test — Physical incapacities are 
merely indicia. 

The crucial test of marz-ul-maut is the subjective 
apprehension of death in the mind of the donor, that 
is to say, the apprehension derived from his own 
consciousness, as distinguished from the apprehen¬ 
sion caused in the minds of others, and the other 
symptoms, like physical incapacities, are only the 
indicia, but not infallible signs or a sine qua non of 
marz-ul-maut ; Case law considered. [P 440 C 1] 

S. G. Patwardhan — for Appellants. 

1.1. Chnndrigar with S S. Kavlekar; and S.O. 
Patwardhan — for Respondents 1 and 4, 
respectively. 

Lokur J. — These first appeals arise out 
of two suits filed in the Court of the First 
Class Subordinate Judge at Sholapur, one by 
the mother Sahebjadi and the other by her 
son Abdul Kabiman, defendant 1 in both the 
suits being her step-son Abdul Bajak. Her 
husband Hajimahamad died on 14tb May 1939. 
A month before his death, on 15th April 1939, 
he made a gift of his bungalow and chawl to 
his son Abdul Rahiman, of his house and 
stable to his wife Sahebjadi and of bis shop in 
Mangalwar Peth to his first son Abdul Rajak. 
These gifts were orally made by him in the 
presence of his lawyer Diwan Bahadur Limaye 
and he subsequently made applications to the 
City Survey Officer to enter the names of the 
donees against the respective properties. One 
of these suits was filed by Sahebjadi and the 
other by her son Abdul Rahiman to recover 
possession of the properties respectively given 
to them by Hajimahamad, or in the alter¬ 
native they asked for a partition of the entire 
property and for possession of their respective 
shares according to Mahomedan law. Defen¬ 
dant 1, Abdul Rajak, who was the only con- 
testing defendant, contended inter alia that 
his father had made a gift of the shop in 
Mangalwar P^th to him on 3nd April 1939, 
that the gifts alleged to have been made by 
him on 15th April 1939, were not admitted, 
that even if he had made any oral gifts on 
that day, they were not completed by the 
transfer of possession and were, therefore, in- 
effective, and that in any case be was then 
suffering from death illness (marz-ul-maut) 
and as the gifts were in favour of the heirs, 
they were not valid without the consent of 
the other heirs. The learned Subordinate 
Judge qpbeld Abdul Rajak's claim that the 
shop in suit had been given to him on 2 nd 
April 1939. He also held that Hajimahamad 
made a gift of the bungalow and chawl to his 
son Abdul Rahiman and of the houM and 
stable to his wife Sahebjadi on 15th April 1939, 
and completed those gifts by transferring 
their possession to the donees as far as ^ss^- 
sion could be transferred, but he held that he 
was then suffering from death-illness (marz- 
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uLmaut), and as defendant 1 Abdul Rajak, 
who was one of the heirs, was not giving his 
consent to those gifts, they were invalid and 
incapable of being enforced. He, therefore, 
declared the shares of the different heirs in 
the bungalow, chawl, house and stable and 
ordered that a partition should be effected 
accordingly by the appointment of a commis. 
sioner in execution proceedings. He rejected 
the plaintiffs* claim in respect of the shop 
which had been given to Abdul Rajak. 

In these two appeals filed by the plaintiffs, 
they have not asked for any relief in respect 
of the shop, but they contend that Haji- 
mahamad was not in his death-illness when 
he made the gifts in their favour on I5th April 
1939. There was some contention in the lower 
Court regarding the title of Hajimahamad to 
all the properties in suit, but the lower Court 
held that Hajimahamad acquired those pro¬ 
perties from his brother Ladlesaheb and was 
their owner when he made the various gifts. 
Thus the only question which has now to be 
determined is whether Hajimahamad was 
suffering from marz.ul.maut on I5th April 
1939. It is not disputed that Hajimahamad 
was suffering from diabetes from 1936 and it 
is proved satisfactorily that on I5th April 1939, 
he went in person to the house of Diwau 
Bahadur Limaye pleader and in his presence 
made the gifts which are now impugned as 
having been made during his death-illness, 
that is to say an illness (marz) which induces 
an apprehension of death (maut) in the mind 
of the person suffering from it and which 
eventually results in his death. If that iUness 
is of long continuance or lingering, as in the 
case of consumption, and there is no imme¬ 
diate apprehension of death, it cannot be re¬ 
garded as marz-ul-maut, but it may become 
so if it subsequently reaches such a stage as 
to cause an apprehension of immediate death 
and does in fact result in death. In some of 
the texts on Mahomedan law (e. g, Hedaya), 
one year is prescribed as the period sufficient 
to take a lingering illness out of the category 
of marz-ul-maut. But it is now well settled 
that there is no hard and fast rule and one 
year is only an approximate period. In 80 Bom. 
537^ Batchelor J. (sitting singly) laid down 
with great lucidity the principles of marz-ul- 
maut as gathered by him from an examina- 
tion of the earlier authorities as follows 
(page 650) : 

“I admit that this qoeation is not to be decided 
merely upon medical principles as now ascertained 
among Western peoples: but my examination of the 
authorities leads me to the conclusion that in order 
to establish marz-ul maut there must be present at 
least these conditions : 

(a) proximate danger of death, so that there is, as 

i. 1'06) 80 Bom. 537, Saiabai v. Babiabai. 
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it is phrased, a preponderance (ghaliba) of khauf or 
apprehension, that is. that at the given time death 
must be more probable than life : 

(b) there must be some degree of subjective appre¬ 
hension of death in the mind of the sick person : 

(c) there must be some external indicia, chief 
among which 1 would place the inability to attend 
to ordinary avocations.” 

These incidents, as laid down by Batchelor 
J., were accepted in 31 Bom. 264^ by a Divi¬ 
sion Bench of this Court consisting of Batty 
and Pratt JJ. It is pointed out that in the 
present case the third condition at any rate 
is not fulfilled, since Hajimahamad was able 
to go to a lawyer, discuss with him the best 
method of disposing of his property, get the 
drafts from him and then personally go to 
his family doctor to obtain his signatures on 
certain applications. I doubt, with respect, 
whether the third condition mentioned by 
Batchelor J. was intended to be a sine qua 
non. He said that those conditions which he 
had gathered from the earlier authorities bad 
commended themselves to British Courts as 
the incidents of marz-ul-maut and he referred 
to 31 Cal. 319.® In that case it was laid down 
that the texts on Mahomedan law mentioned 
three matters (i) illness, (ii) expectation of 
fatal issue, and (iii) certain physical incapaci¬ 
ties, which indicated the degree of the illness. 
But this remark was to some extent modified 
by the following observations appearing in the 
judgment (p. 827) : 

“The learned vakil for the defeudants contends 
that the meaning of this is that, if the first and 
third exist, then the second must necessarily be 
presumed, namely, that there is an expectation of 
death. The learned vakil for the plainiiS contends 
on the other hand, that there is no such necessary 
presumption, that the matters of the third class are 
only evidence; and that the Court must decide from 
that and the other evidence whether the second 
actually exists, that is, whether there is expectation 
of death. The latter appears to us to be the correct 
view: for the passage from Fatawa i-Atamgiri dis¬ 
tinctly states twice that the definition of death-illness 
is illness in which death is highly probable, whether 
the incapacities mentioned exist or not. These in- 
oapaoities therefore are not infallible signs of death- 
illness. Only one symptom is mentioned as conclusive, 
namely, that the man cannot stand praying. The 
explanation appears to be this : At the time whoa 
this law was laid down, little medical knowledge 
existed. It was necessary, however, to decide when 
an illness was a death-illness ; and that could only 
be done by simple rules dealing with certain symp¬ 
toms which all persons could notice and comprehend. 
Yet it appears from these* passages that even while 
the lawyers suggested that certain physical incapa¬ 
cities indicated dangerous iUness, they did not lay 
down positively that these incapacities are conclu¬ 
sive, as contended for by the learned vakil for the 
defendants : for it was no part of'their definition of 
death-illness, whether the incapacities mentioned 
existed or not. It is only with regard to the extreme 
case, where a man cannot stand up to perform the 
primary and simple obligation of saying bis prayers, 

2. (’07) 31 Bom. 264, Rashid v. Sherbanoo. 

3. (’03) 31 Cal. 319, ]?atima Bibeey. Ahmad Baksb. 
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that they declared the illness should be deemed a 
death illness. ’ 


It is clear from this that the last condition is 
only a symptom which may be said to be 
sufficient to presumr the existence of an appre¬ 
hension of death in the mind of the patient. 
Subsequent to these decisions, the Privy Coun- 
cil bad to consider the question in 34 i. a. 167.^ 
In that case it was held that the test laid down 
by the Courts in India was whether there was 
an apprehension of death in the mind of the 
donor at the time of the execution of the deed 
of gift, and their Lordships of the Judicial 
Committee approved of that test and observ¬ 
ed (page 177) : 

‘‘The law applicable is not in controversy ; the 
invalidity alleged arises where the gift is made under 
pre-'Sure of the sense of the imminence of death,” 

Similarly in 35 I. A. 67® the Judicial Commit¬ 
tee held that the test which was treated as 
decisive on the point of the validity of the 
gift was whether the deed of gift was executed 
by the donor under apprehension of death. In 
27 Bom. L. R. 184® the three conditions laid 
down by Batchelor J. were accepted as the 
test without any reference being made to the 
two decisions of the Privy Council. But now 
it may be taken as settled by the Privy 
Council that the crucial test of marz-ul maut 
is the subjective apprehension of death in the 
mind of the donor, that is to say, the appre¬ 
hension derived from bis own consciousness, 
as distinguished from the apprehension caused 
in the minds of others, and the other symp¬ 
toms like physical incapacities are only the 
indicia, but not infallible signs or a sine qua 
non of marz-ul maut. 

The burden of proving the existence of the 
donor's deatb-illmss at the time of the gift 
lies on the party asserting it. In the present 
case that burden on defendant 1 Abdul Rajak 
is considerably lightened by the admission 
made by Sabebjadi in her very examination-in- 
chief. liajimabamad was admittedly suffering 
from diabetes and was under the treatment 
of Dr. Raje since 1936. and referring to the 
incident leading to his making the gifts on 
16th April 1939, Sahebjadi says: "On one 
day he told mo that he was diffident of his 
life.” Mr. Patwardhan for the appellants has 
tiied to explain this as nothing more than a 
general statement made by Hajimahamad 
that man is mortal and life is uncertain, and 
that it does not follow from this that he ap¬ 
prehended that he was going to die soon. The 
Marathi expression used by her in herdeposi- 

4. ( 08) 35 Cal. 1 : 34 I. A. 167 (P. C.)~Ibrahim 
Goolatn ArlfT v. Saiboo. 

5« t'08) 3-*' Cal. 271: 35 I. A. 67 (P.C.), Fatima Bibi 
V. Ahmed Bakeb. 

6 . (’25} 12 A I. R. 1925 Bom. 305 : 86 I. C. 886 : 

27 Bom. L. B. 164, Hasacalli v. BuhuUa. 


tioD is, which may mean that 

life is uncertain. But we have to take into 
consideration the circumstances under which 
he made that statement. He bad two sons 
and two daughters and a wife to provide for, 
and although he was suffering from diabetes 
since 1936, he bad never thought of making 
any will or gift, but suddenly on 15th April 
1939, he took it into his head to make a dis- 
position of his property. He first entertained 
the idea of making a will alter consulting his 
relative Moulvi Hanif. Then he, bis wife, 
Moulvi Hanif and Ramalinga went to the 
bouse of Diwan Bahadur Limaye and told 
him that he intended to dispose of his estate 
and consulted him as to whether the will 
which he had got drafted would serve the 
purpose. According to the evidence of Diwaa 
Bahadur Limaye be showed him the will but 
was advised that the will was not proper and 
that he should make an oral gift of bis pro¬ 
perty according to his wishes. Defendant 1 
Abdul Rajak was not then present. On the 
instructions given by Hajimahamad, Diwan 
Bahadur Limaye made notes and also pre¬ 
pared drafts. The declaration of gilts was 
made in bis presence and accepted by Sabeb- 
jadi and bis minor son. Diwan Bahadur 
Limaye then gave certain applications giving 
intimation of the gifts to the City Survey 
Officer and asked Hajimahamad to go to bis 
family doctor and get bis signatures on those 
applications. Below the applications be made 
suitable endorsements and Hajimahamad took 
them to Dr. Raje who read out the applica¬ 
tions and after Hajimahamad admitted the 
correctness of their contents he made bis 
signatures below the endorsements on them. 
Hajimahamad also gave intimation to the 
Old Mills to whom be bad let out bis bungalow 
and cbawl and asked the mills to attorn to 
his son Abdul Rabiman to whom be bad made 
a gift of them. Thus the gifts were completed. 
Yet the evidence leaves no doubt that they 
were made when he was in bis death illness. 

Dr. Raje, who was bis family doctor and 
was treating him for diabetes ever since 1936^ 
has been examined on behalf of the plaintiffs, 
but unfortunately be was not questioned about 
the details of the illness from which be was 
suffering and the cause of bis death. Dr. Raje 
says that when Hajimahamad took the appli- 
cations to him for bis signatures, he thought 
he bad merely to see whether be was in his 
full senses or not and be only took care to 
ascertain whether he was in a position to 
understand the contents of the applications. 
Evidently he was not asked to find out whe- 
ther there was any danger to his life or whe¬ 
ther he was under any apprehension of death 
at that time. All that he is able to say, there- 
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loro, is tfaftt thsTG was nothing wrong in his 
mental faculties and that he was in normal 
condition, though ailing from diabetes. It is 
significant that Biwan Bahadur Limaye. who 
must have known that the gifis would be 
invalid if the donor was suffering from marz- 
nl-maut and who was responsible for the 
wording of the endorsements below the appli- 
cations, did not take care to have it mentioned 
in them that (here was no imminent danger to 
the donor s life and he had no reason to 
apprehend that he was suffering from a 
malady likely to result in death soon It is 
argued by Mr Chuudrigar that perhaps it was 
apprehended that an endoVsement to that 
effect might not be signed by Dr. Baje What¬ 
ever be the reason, the endorsements do not 
disclose that Hajimahamad was not then ap. 
prebending death from the illness from which 
he was suffering. On the other hand, the 
manner in which Hajimahamad made bis 
signatures on the applications and on the 
notice to the Old Mills shows that his hand 
was considerably shaking and he was unable 
to make his signature in the usual manner. 
His previous signatures show that he was a 
good writer and there is no evidence to suggest 
that his hand had become shaky some time 
previously. 

Dr. Haje frankly admits that from I 9 th 
April Hajimahamad was not in a position to 
move about and that he used to visit him in 
his house from that day till a couple of days 
before bis death. He further says that before 
16th April 1939, there was no fear of his death. 
But he does not say whether he bad reason 
to entertain such a fear on the I 6 th when the 
gifts were made. has produced Hajimaha- 
mad’s case papers prepared by him since he 
began to treat him in 1936. It appears from 
them that Hajimahamad was visiting him and 
he used to be given insulin injection off and 
on. It also appears that he was suffering from 
indigestion and constipation. In the month of 
April he took medicine from Dr. Raje almost 
every day from the 1 st to the 7 tb and was 
given one injection in that period on 2 nd April. 
But Dr. Raje's trealfaaent was suddenly stopped 
from 7tb April to 19 It is hard to believe 
that during that interval of twelve days he 
was not tuking any medicine at all when the 
case papers show that there was no such gap 
in his treatment ever since 1936. Sabebjadi 
says that Hajimahamad was also under the 
treatment of Dr. Vaiebampayan and it is very 
likely that during the interval betw'een 7 th 
and 19th April he was trying the treatment of 
Dr. Vaiebampayan. Unfortunately Dr. Vai. 
ahampayan has not been examined and Dr. 
Baje also was not asked why be bad stopped 
treatment in that interval It was during that 
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interval that the gifts iu dispute were made by 
him, and if these circumstances are considered 
along with the admission of Sahebjadi that he 
told her that he was diffident of his life and 
wanted to make dispositions of his property, 
it is easy to understand the reason behind his 
sudden desire to make such disixjsilions. It is 
true that on I5th April he ijersonally went to 
Diwan Bahadur Limaye's house, but be went 
in a tonga, and it is admitted that within 
four days bis condition became so serious that 
he was unable to move about and thereafter 
he had to send for Dr. Raje to his own house 
every day. It is also admitted ihat when the 
City Survey Officer asked him to be present 
to swear to the contents of his applications, 
he was not able to go to his office. He sent 
his pleader Mr. Shaikh and in the apiilications 
made by him Mr. Shaikh says that Haji¬ 
mahamad bad become too feeble and was 
unable to attend the Court, and that he being 
not able to write, his thumb impressions had 
been taken on the vakaUtnamas instead of 
his signatures. This shows that his malady 
became worse and worse day by day and he 
must have apprehended that his death was 
nearing. The draft will which bad been shown 
to Diwan Bahadur Limaye is not forthcom- 
ing and it is staled that it has been destroyed, 
possibly because therein he might have stated 
that as he was not certain of living much 
longer he wanted to dispose of his property. 

It 13 true that defendant l has not led much 
oral evidence to prove that on 16tb April 1939 , 
Hajimahamad was suffering from a malady 
amounting to marz ulmaut, and he might 
have thought that the admission made by 
Sahebjadi herself was sufficient to discharge 
the burden of proof which lay on him. When 
that admission is read with the various cir- 
cumstances that have come out in the evi¬ 
dence, we think that tlie learned Subordinate 
Judge is right in holding that Hajimahamad 
was suffering from murz-ul-maut when he 
made the gifts. As defendant 1 , who is one of 
the heirs, has not given his consent to the gifts 
in favour of the two plaintiffs, they must be 
held to be incapable of being enforced. The 
appellants are, therefore, not entitled to the 
properties gifted to them by Hajimahamad. 
and the learned Subordinate Judge is right in 
giving them a share in those properties, except- 
ing the shop which is held to have been 
already given to defendant 1 . In this view it 
is not necessary to consider whether the gift 
of the bungalow and the chawl to Abdul 
Rahimau was duly completed by a symbolical 
delivery of possession. 

There is, however, one flaw in the decretal 
order passed by the learned Subordinate Judge. 

He has passed a final decree and directed the 
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partition to be effected by the appointment 
of a commissioner in execution proceedings. 
According to 0. 20 , R. IS (2). Civil P. C., where 
the Court passes a decree for the partition of 
property or for the separate possession of a 
share therein, then, if and in so far as such 
decree relates to any immovable property 
other than property assessed to the payment 
of revenue to the Government, the Court 
should, if the partition cannot be conveniently 
made without further inquiry, pass a preli¬ 
minary decree declaring the rights of the 
several parties interested in the property hnd 
giving such further directions as may be re¬ 
quired Such a decree will be a preliminary 
decree and under o. 26, K. 13 of the Code, the 
Court should issue a commission to such 
person as it may think fit to make the parti¬ 
tion or separation according to the rights as 
declared in such decree. Thereafter, after 
perusal of the commissioner’s report it should 
proceed to pass a final decree as provided in 
O. 2G, R. 14 (3). Until such final decrees are 
passed, the suits should be treated as still 
pending, and therefore the records should be 
retained until the final decrees are passed 
therein as provided in R. 1 of Ch. 12 of the 
High Court Civil Manual, Vol. 1, p. 145. We, 
therefore, modify the decrees of the lower 
Court accordingly and pass preliminary de¬ 
crees declaring the shares and directing the 
appointment of a commissioner to eft'ect a 
partition as directed by the lower Court. In 
other respects the decrees of the lower Court 
are confirmed. The appellants shall pay the 
costs of the respondents in both the appeals 
and bear their own. 

R.K. Order accordingly. 
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FULL BENCH 

Stone C. J., Kania and Chagla JJ. 

In re B. M. Kamdar. 

Income-tax Ref. No. 12 of 1944, Decided on 23rd 
March 194-5, made by Stone C. J. and Kania J. 

•(a) Income-tax Act (1922), S. 10 — Assessee 
carrying on furniture business and profession 
of consulting engineer — Profession closed on 
15th February 1938 — Business transferred to 
limited company— Assessee recovering outstand¬ 
ing professional fees after February 1938 — 
Receipts held assessable after permissible deduc¬ 
tions under S. 10 (Pec Kania and Oiagla JJ.', 
Slone C. J., dissenting.). 

Tbe assessee was the sole proprietor of a furniture 
business run in the name of “Kamdar Karyalaya" 
and was also carrying on the profession of a consult¬ 
ing civil engineer in Bombay. The business of 
“Kamdar Karyalaya” was converted into a limited 
company, styled Kamdar. Ltd., on 15tb February 
1938 and the assessee was appointed the “manag¬ 
ing member” of tbe company. The business of 
“Kamdar Karyalaya” was transferred to tbe limited 
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company. After 15th February 1938, the assessee 
did not carry on the profession of a consulting civil 
engineer as before. In respect of his professional 
earnings he kept accounts on the basis of receipts 
and his income of the previous years was computed 
on that footing. After 15th February 1938, outstand¬ 
ing (professional) fees were received by him: 

Held (Per Kania and Chagla JJ.', Stone C. J., 
dissenting) that the source need not be in existence 
at the time of receipt. The fees actually received 
were taxable, but the gross outstanding receipts were 
not. They were however subject to the deductions 
permitted under S. 10, in view of the fact that the 
method of accounting regularly employed by the 
assessee was the cash receipts basis: Case law dis¬ 
cussed. CP 460 C 1 : P 461 c 1] 

The question whether a particnlar amount is 
income or not has nothing to do with the time of its 
receipt. The question of receipt is material only for 
the purpose of determining whether on that amouht 
tax is to be levied under the Act in the year of as¬ 
sessment. The question of receipt may be material, 
not for the purpose of determining whether it is 
income or not, but for computing it in the assess¬ 
ment year. [P 459 C 1] 

Per Stone C. J. —For a receipt to be assessable to 
tax under S. 10, it must be a receipt in respect of an 
existing business, profession or vocation capable of 
being processed to profits or gains by the method of 
computation laid down by S. 10. The receipts were 
therefore not taxable as part of his income for 1938. 

[P 446 C 1] 

That portion of the outstanding fees which viAS 
received from 1st January to 15th February (both 
inclusive) ought to have been assessed under S. 25 
of the Act, and, had they been, they would have 
been liable to income-tax and tbe portion received 
on and from 16th February till the end of the 
calendar veat was not assessable to income-tax. 

[P 449 C 2] 

(b) Income-tax Act (1922), Ss. 6 to 13 — Sec¬ 
tions are used for computation of income and 
not for charging tax (Pet Kania J .). 

Sections 6 to 13 are not the charging sections but 
are inserted in the Act for computation of toe 
income of the assessee. ^ [P 454 C IJ 

(c) Precedent—Scope of (Per Kania J .). 

Every case is an authority only for the proposition 

it lays down. [P 466 C 1] 

(d) Income-tax Act (1922), S. 4 (1) (a), (b) and 

(c)_Scope (Per Kania J.). 

If a particular amount is assessed and taxed under 
(a) or (b) or (c), the same amount cannot be taxed 
under a different heading either in the same year 
or in a different year. [P 459 C 2] 

(e) Income-tax Act (1922), S. 25 — S. 25 does 
not preclude assessment «under other sections 
(Per Kania J.). 

Section 25 does not preclude the authorities from 
proceeding with the assessment of an assessee, against 
whom the machinery of that section is not usw, 
under tbe other sections of the Act. (P 460 C IJ 

Sir Jamshedji Kanga —for Assessee. 

K. C. Setalvad—iot Commissioner. 

Stone C. J.— This is a reference under 
S. 66 (1). Income-tax Act, 1922, and comes *o 
U3 direct from the Oimmissioner under the 
option given to the assessee by the 1940 Ac • 
Tbe reference arises out of an assepmenfc 
income-tax upon the assessee for the assess- 
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ment year 1939.40 in respect of the accounting 
year previous, which in this case is the calendar 
year 1938. The assesses was assessed to income, 
tax by an assessment order dated SSrd March 
1939, in a total sum of Rs. 34,731, made up os 
the assessment order shows of income from 
four sources, namely, salary (director’s re¬ 
muneration), profession, interest and a one- 
third share from the estate of a Mr. Kamdar. 
The item in dispute is Rs. 12,302, which, in the 
assessment order, is described as : “Profession- 
recoveries from outstandings during calendar 
year 1938 as per bill book.” 

Before I5th February 1938, the assessee had 
carried on the business of a furniture dealer 
under the name of "Kamdar Karyalaya,” and 
be also carried on a professional practice as a 
consulting engineer. On I5th February, the 
assessee sold his furniture business to a limited 
company which had been formed for the pur- 
pose of taking it over. Under the terms of the 
agreement for sale, the assessee agreed to 
devote the whole of his time and attention 
and abilities to the business of the company; 
and, at any rate, on 15th February 1938, if not 
before, his practice of a consulting engineer 
had been wholly discontinued. The exact date 
of such discontinuance is in some doubt, but 
in this Court it was agreed by counsel that 
15th February 1938 should be taken as the 
date of discontinuance. The sum of Rs. 12,302 
represents the assessee’s outstanding profes- 
sional fees' earned from his practice as a con. 
suiting engineer previously to let January 1938, 
and paid to or received by the assessee during 
the calendar year 1938. It follows that, if a 
certain view of this matter was taken, the 
sum of RS. 12,302 would have to be apportioned 
in order to discover bow much of it was in 
fact received on or before 15th February 1938. 
The question referred to us is as follows : 

“Whether in the circumstances of the case, the 
outstanding professional fees which were realised by 
the assessee during the year under assessment are 
taxable as part of his income for that year.** 

This question is misleading, as the expression 
“the year under assessment” is used not in 
the sense of the assessment year, which was 
1939.40, long before which the business bad 
been discontinued and in which no part of 
RS. 12,802 was received, but the previous year, 
that is to say, the accounting year 1938. The 
industry of counsel, to whose clear and able 
arguments we are much indebted, has not 
discovered any decision under the Income-tax 
Act as to the outstanding fees which come in 
after the discontinuance of the practice by 
retirement of a professional man who keeps 
bis books on a cash basis. In spite of S. 25 of 
the Act, to whidh I will refer later, it appears 
to have been assumed by the income-tax au¬ 


thorities that such fees are liable to bo brought 
to tax in the subsequent year. To quote from 
the opinion of the Commissioner of Income, 
tax in this case: “a sum which clearly re¬ 
presents income from a profession would 
escape assessment merely because he has chosen 
to maintain his accounts on the cash basis.” 

When this matter came before my brother 
Kania and myself, we felt considerable diffi¬ 
culty in discerning from the cross currents set 
up by the divers facts of the decided cases in 
which the nature of income taxable under the 
Indian Act has been considered, any principle 
w’hich would cover the important question, 
which arises for decision on this reference, and 
accordingly the reference has been re-argued 
before this Full Bench. It is with regret that 
I find myself compelled to take a different 
view of this matter from that taken by my 
learned brethren, and it is, therefore, not 
without diffidence that I shall proceed to give 
my reasons for the conclusion to which I have 
come, as the result of the arguments which 
have been addressed to us and an exhaustive 
examination of the Act itself and of the cases 
in which the nature of taxable income has 
been considered. To my mind this complex 
question admits of a simple answer, namely 
that in the circumstances of the case the 
receipt after the discontinuance of the profes¬ 
sion of outstanding fees is not income, profits 
or gains to which the Act applies. 

It will be convenient, in the first place, to 
examine and consider the relevant sections of 
the Act and then to refer to certain reported 
cases in which the Judicial Committee of the 
Privy Council has expressed opinions on the 
structure and scheme of the Indian Act and 
upon the nature of the income taxable under 
it. At the outset, however, it should be ob¬ 
served that it is the Indian Act after the 1939 
amendments had been introduced with which 
we have to deal, whereas all the cases, which 
have come before the Judicial Committee and 
to which we have been referred, are concerned 
with the 1922 Act as amended from time to 
time, but before the 1939 amendments came 
into operation. Section 3 provides that where 
any Act of the Central Legislature enacts 
that income-tax 

“shall be charged for any year at any rate or rates, 
tax at that rate or those rates shall be charged for 
that year in accordance with, and subject to the 
provisions of, this Act in respect of the total income 
of the previous year of every individual, Hindu un¬ 
divided family, company and local authority, and 
of every firm and other association of persons or the 
partners of the firm or members of association in¬ 
dividually.” 

“Total income” is defined by sub-s. 2 (is) of 
the Act as follows : 
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“‘Total income’ means total aroonot of income, 
pro6ts and gains referred to in sub-s (1) of S. 4 
computed in tbe manner laid down in this Act.” 

Turning to sub-s 4 (i), it is in those terms : 

“Subject to the provisions of this Act, the total 
income of any previous year of any person includes 
all income, prohts and gams from whatever source 
derived which — (a) are received or are deemed to 
be received in British India in such year by or on 
behalf of such person, or|b)if such person is resident 
in British In.liu during such year,-|i) accrue or arise 
or are deemed to accrue or arir^e to him in British 
India during such year, or “(ii) accrue or arise to 
him without British India during such year, or (iii) 
having accrued or arisen to him without British 
India before tbe beginning of such year and after the 
1st day of April 1933, are brought into or received 
in Brili-h India by him during such )ear, or |c) if 
such person is not resident in British India during 
such year, accrue or arise or are deemed to accrue or 
an&e to him in British India during such year.” 

These sub-sections are followed by a number 
of provisos and explanations, which piiuci- 
pally concern the position when income arises 
outside British India. Sub section (3) exempts 
from taxation certain classes of income, such 
as income from charities and agricultural in- 
come. Section 4 completes chap 1, which is 
intituled “Charge of Income-tax.” Chapter 2 
is concerned with ‘Income ta.x authorities.” 
Section 6 heads Chap. 3 “Taxable Income,” 
and is as follows : 

6. “Save as otherwise provided by this Act, tbe 
following heads of incoaie, prohts and gaios. shall 
be chargeable to iocome-tax in the manner herein¬ 
after appearing, namely—^i) Salaries; (ii) Interest on 
securities; (iii) Income from property; (iv) protils and 
gains of business, profession or vocation; (v) income 
from other sources.” 

Section 7 deals with “Salaries” ; S. 8 with 
“Interest on securities” ; s. 9 with “Income 
from property” ; whilst Ss. lO and 12, with 
which we are particularly concerned, deal 
respectively with “Profits and gains of busi¬ 
ness, profession or vocation” and “Income 
from other sources.” Section 11 , which for¬ 
merly dealt with “Professional earnings,” has 
been dropped by the 1939 amendments, which 
have enlarged the ambit of S. 10 so as to cover 
“business, profession or vocation.” The other 
relevant sections are : S 13, which makes the 
method by which accounts are kept of a busi¬ 
ness, profession or vocation of material im- 
portance ; S. 24, which provides for the set off 
of losses under one bead of S. 6 against gains 
under one of the other heads ; S. 25, which is 
permissive and provides what may be done 
when a business or profession is discontinued. 

Section lO is as follows : 

”(i) The tax shall be payable by an assessee under 
tbe bead 'Profits and gains of business, profession or 
vocation’ In respect of the profits or gains of any 
business, profession or vocation carried on by him. 

(2) Such profits or gains shall be computed after 
making tbe following allowances, namely 

There follow, set out in numbered sub-para- 
grapbs, a number of items of disbursement, 
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such as rent, repairs, interest on capital bor- 
rowed for the purposes of business, premiums 
on insurance and depreciation, implemented 
by provisos and explanations. Stction 12 is as 
follows : 

“(1) The tax shall be payable by an assessee under 
the bead 'Income from other sources' in respect of 
income, profits and gains of every kind which may 
be included in bis total income (if not included 
under any of tbe preceding beads). 

(2) Such income, profits and gaios shall be com¬ 
puted after making allowance for any expenditure 
(not being in the nature of capital expenditure) 
incurred solely for tbe purpose of making or earning 
such income, profits or gains, provided that no 
allowance sball be made on account of . . 

This time there follow sub paragraphs expla¬ 
natory of tbe excluded allowances. Section 18 
provides : 

“Income, profits and gains shall bo computed, for 
tbe purposes of Ss. 10 and 12, in accordance with 
tbe method of accounting regularly employed by tbe 
assessee : 

Provided that, if no method of accounting has been 
regularly employed, or if tbe method employed is such 
that, in tbe opinion of tbe lucoiue lax Officer, tbe 
income, profits and gains cannot proper'y be deduct¬ 
ed tberelroD), then ibo compulation shall be made 
upon such bisis and in such manner as the Income- 
tax Officer may determine.” 

In this Case tbe assessee regularly kept bis 
accounts on a cash basis, and there has been 
DO challenge to the propriety of his methods. 
Section 24 makes provision fur tbe setting off 
of losses sustained under one of the heads of 
S. 6 agaiust prohts made under another bead 

of that ssctioD. The section is: 

*■(1) Where any assessee sustains a loss of profits 
or gains in any year under any of tbe beads 
mentioned in S. 6, be shall be entitled to have the 
amount of the loss set o0 against his income, profile 
or gains under any other bead in that year.” 

Again, there follow a number of provisos 
with regard to the setting-off of losaes. Sec¬ 
tion 25 is as follows : 

"(1) Where any business, profession or vocation 
on which income-tax was not at any time charged 
under tbe provisions ol the Indian Income-tax Act 
1918. is discontinued in any year, an assessment may 
be made in that year on tbe basis of tbe income, 
profits or gains of tbe period between tbe end of the 
previous year and tbe date of ^ucb db,continaanoe 
in addition to tbe assessment, if any, made on tbe 
basis of the income, profits or gaios of the previooe 
year. 

(2) Any person discontinuing any such business, 
profession or vocation shall give to tbe Income-tax 
Officer notice of such discontinuance witbin 15 days 
thereof, and, where any person fails to give tbe 
notice required by this sub section, tbe Income tax 
Officer may direct that a sum shall be recovered from 
him by way of penalty not exceeding the amount of 
tax subsequently assessed on him in respect of any 
income, profits or gains of the business, profe^on 
or vocation up to the dale of its discontinuance.’ 

Sub-section (3) deals with the discontinuance 
of business, profession or vocation which was 
charged under tbe provisions of the Income* 
tax Act. 1918 , and it provides that, except m 
the case of a succession, no tax shall he 
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payable in respect of the income, profits and 
gains of the period between the end of the 
previous year and the date of such discontinu- 
ance, and also provides that the assesses may 
further claim that the income, profits and 
gains of the previous year shall be deemed to 
have been the income, profits and gains of the 
said period. No regard has been paid to this 
section in the assessment of the assesses to 
tas, no assessment has been made under it for 
the fraction of the year 1st January to 15th 
February 1938 (both inclusive). No reliance 
has been placed upon its operation by the 
Commissioner of Income-tax. Indeed, there is 
nothing to show whether tax was charged 
on the profession under the provisions of the 
Income-tax Act, 1918, or not. 

Looking at the scheme of the early sections, 
the salient features of the 1939 Act are, as it 
seems to me, that under S.3 tax is to be 
charged for any particular assessment year in 
respect of the total income of the previous 
year, which, by the conjoint effect of sub- 
s. 2 (16) and s. 4, is the total amount of in¬ 
come, profits and gains (including all income, 
profits and gains from whatever source deriv- 
ed) which are received or are deemed to be 
received in British India or which accrue or 
arise or are deemed to accrue or arise in Bri- 
tish India in the accounting year computed 
in the manner laid down in the Act. Three 
matters relevant to this apparently simple 
arrangement must be noticed. First, that in¬ 
come is nowhere defined, so that the search 
for a definition of it, which has agitated 
economists and lawyers wherever a civilized 
order of society exists, is presented in all its 
unsatisfying perplexities by the Indian Act. 
Secondly, that the manner of computation 
laid down by the Act forms an integral part 
of the definition of “total income." Computa. 
tion, it is to be observed, does not form a part 
of the charging section, but is introduced into 
the definition of the total income to be brought 
to tax. Thirdly, that both Ss.8 and 4 are ex¬ 
pressly made “subject to the provisions of this 
Act." 

What is chargeable to tax is the total 
amount of income, profits and gains circum¬ 
scribed by three ideas, that is to say, the irre. 
levance of derivative sources, the connexion 
with India and computation as laid down by 
the Act. The charge to tax neve^operates 
upon a gross amount. The correlation of the 
three words, income, profits and gains makes 
this clear, for although income ma^be either 
gross or net, both profits and gains presuppos¬ 
ed that the expenditure laid out in order to 
produce them has already been defrayed. It 
is not, in my opinion, the correct method of 
Approach to say that what is charged to tax 
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by S3.3 and 4 are gross receipts and that you 
then distribute those gross receipts to the 
appropriate heads of income in s. 6 throwing 
into “other sources” anything that will not fit 
the four preceding heads : ail this being for 
the purpose of ascertaining the proper allow, 
ances and deductions to he made under each 
head, so that the truncated total of gross re- 
ceipts remaining is the taxable balance. The 
correct method of approach, in my judgment, 
is to treat nothing as being charged to tax 
until by the process of computation laid down 
by the Act, the status of income, profits and 
gains emerges. If this be the correct approach 
then what is taxable under the Act is some- 
thing capable of being processed by the machi- 
nery of computation laid down by the Act for 
inclusion in what the Act describes as the 
total amount of income, profits and gains. 

The fees outstanding from time to time of 
a professional man, who admittedly keeps his 
books on a cash basis, must, for the purpose 
of being processed to income profits and gains, 
come either under head (iv) “profits and gains 
of business, profession or vocation," dealt 
with by s. 10 , or under head (v) “income from 
other sources,” dealt with by s 12 . Section 13 
is mandatory: income, profits and gains shall 
be computed, for the purposes of ss- 10 and 12 , 
in accordance wdth the method of accounting 
regularly employed by the assessee — in this 
case the cash basis. The nexus between it and 
sub-s. 2 (15) is not unimportant. Under S. 10 
the profits and gains must be from a business, 
profession or vocation carried on by the asses¬ 
see, and from these profits or gains certain 
stated allowances are to be deducted. Do the 
words “carried on by him” mean carried on 
by the assessee in the assessment year or the 
accounting year, or do they mean carried on 
by the assessee at any time ? If the latter, it 
would be difficult to find a terminal point; since 
even if the profession was in fact terminated, 
so long as there was a single outstanding fee, 
the profession would still notionally be "car¬ 
ried on,” so that in any future assessment or 
accounting year in which an outstanding fee 
was received, there would have to be a head 
of assessment under S. 10 of the Act. If so, 
the assessee must be entitled to any permissi¬ 
ble allowances, deductions and set-offs men¬ 
tioned in 8 ub. 0 . 10 (2) and S. 24 in order that 
bis total income might be computed under 
the Act, 80 that if on the termination of the 
profession there are outstanding debts of the 
profession which come within the permitted 
deductions, they would have to be brought 
into computation in the year in which they 
were actually paid. e. g.. by sub.s. 10 (2) (iii), the 
amount of interest in respect of capital bor¬ 
rowed for the purpose? of the profession, if 
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such capital were not paid off before or upon 
the determination of the profession, would be 
a permissible deduction in future years, and if 
this exceeded the amount of outstanding fees 
received in any such future year, it must fol¬ 
low that under S. 24 this loss would be set oft* 
against other heads of income as if the pro¬ 
fession was still being carried on. To quote 

again from the Income-tax Officer’s opinion : 

“The asses&ee was accounting for his income on 
cash basis. Hence, he must necessarily recover the 
outstandings till they are exhausted and until these 
are exhausted the business is deemed to have con¬ 
tinued.” 

There does not appear to me any justification 
in the Act for artificially continuing a non- 
existing profession in this way. In my judg¬ 
ment, for a receipt to be assessable to tax 
under S. 10 it must be a receipt in respect of 
an existing business, profession or vocation 
capable of being processed to profits or gains by 
the method of computation laid down by S. 10. 
The Act itself has solved the problem of pro- 
fessions which are discontinued by S. 25. Why 
advantage of that section was not taken in 
this case by the iucome-tax authorities, it is 
difficult to understand except on the ground 
that the Crown was not satisfied with tax on 
that portion of the fees received between ist 
January and 15th February, (both inclusive), 
which under S. 25 could clearly have been as- 
sessed to tax and which were receipts of the 
profession while the profession was still being 
carried on. 

Turning then to S. 12, are the outstanding 
fees when received "income from other sour- 
ces?" In order to be so, it would mean that 
some new source of income, profits or gains 
sprang up either on ist January or on 16th 
February 1938, composed of the fees then out- 
standing. So far as the fees received on and 
between 1st January and 15th February are 
concerned, this clearly is not the case, the 
profession was then being carried on and these 
receipts, less the proper allowances, could, 
and, in my opinion, should have been asses, 
sed by the conjoint operation of ss. 10 and 25. 
On 15 th February the profession ceased and 
according to the assessee’s method of account- 
ing there was left over a list of bookdebts 
owed by debtors who were in arrear in the 
payment of their fees. In my opinion, having 
regard to the method of accounting employed 
by the assessee, these debts when collected 
are not income from other sources. There is 
nothing continuous about them and they are 
incapable of repetition, and the very fact that 
S. 25 is wholly silent with regard to them, 
though it deals with the situation in which 
they arise, negatives, in my opinion, their 
assessabiiity to tax. 

Before referring to the decided cases, some 


of the changes wrought by the amending Act 
of 1939 must be noticed. In new sub-s. 2 (15) 
reference to sub-s. 4 (1) is introduced in lieu 
of the words "from all sources to which this 
Act applies” and the important words, "com¬ 
puted in the manner laid down in this Act,” 
are substituted for the words "computed in 
the manner laid down in S. 16.” The scope of 
old S. 16 is of very limited operation. In new 
s. 3, tax is to be charged "in respect of the total 
income,” whereas formerly tax was charged 
"in respect of all income, profits and gains.” 
The consequential changes in S. 4 are no less 
important. The new words, "subject to the 
provisions of this Act,” are substituted for the 
old words "save as hereinafter provided, this 
Act shall apply.” I have already noticed the 
amendment to S. 6. The amendment to S. 12 
harmonizes with the amendments referred to 
above. By the new section, tax is payable in 
respect of "income, profits and gains of every 
kind which may be included in his total in¬ 
come,” whereas formerly it was payable in 
respect of "income, profits and gains of every 
kind and from every source to which this Act 
applies.” In my opinion, these amendments 
are material and must be borne in mind in 
any consideration of the cases which have 
been decided under the Act of 1922. 

The first case is 57 l. A. 228.^ In that case 
certain receipts were held not to be agricul¬ 
tural income so as to exempt them from taxa¬ 
tion under the Act. Lord Russell of Killowen, 
delivering the judgment of the Board, consi¬ 
dered the scheme of the Act and said (p. 238): 

"It would appear that the purpose of S. 3 is to 
charge income-tax at the current rate for the time 
being, and that the purpose of S. 4 is (by sub-s. 1) to 
confine the tax to income actually or artificially ac¬ 
cruing or arising or received in British India, and 
(by Bub-s. 3) to exempt specified classes of income 
from tax. 

Although Chap. I is entitled ‘Charge of income- 
tax,’ the real charging section wonld appear to be 
S. 6, which occnrs in Chap. III." 


Having stated that the income of a zamin- 
dar would not be chargeable under the head 
“property,” and that if chargeable it would 
be under the head "other sources,” his Lord- 

ship continued (p. 239): 

"Section 12 deals with that head, and requires 
close attention. Section 12, snb-s. (1), provides that 
the tax shall be payable by an assessee under 
that head : ‘In respect of income, profits and gains 
of every ^d and from every source to which ^3 
Act appli^(if not included under any of the 
ing heads).’ These words appear to their Lordships 
clear and emphatic, and expressly framed so m » 
make the sixth head mentioned in S. 6 
tme residi^ty embracing ^ ap- 

of income, profits and ^ms or 

plies to them, i* e*» provided that \bej — 

1 17 A I R 1930 P. c. 209 : 50 * 

'57 I A 228 hfs I C. 871 (P. C.). Probhat Chao- 

dra Barna v. Emperor. 
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arise or are received in British India or are deemed 
to accrue or arise or to be received in British India, 
as provided by S. 4,sub*s. (1), and are not exempted 
by virtue of S. 4, sub s. (3)." 

Dealing with the incidence of taxation, his 
Lordship observed (p. 240 ): 

“The tax is upon 'income, prodts and gains.’ It 
is not a tax on gross receipts. With this fact in 
view, each section which deals with one of the first 
five ‘heads' specified in S. 6 contains, where proper, 
specific provisions for the necessary deductions and 
allowances to be made for the purpose of arriving at 
the taxable balance. Section 12, which deals with 
the general residuary group, is necessarily framed in 
general terms and authorises the allowance of any 
‘expenditure (not being in the nature of capital ex¬ 
penditure) inourred solely for the purpose of making 
or earning such income, profits or gains’.” 

The next case is 69 i. a. 206.^ In that case 
the assessee-company, which carried on the 
business of distributing agents in India for 
two oil companies, received from each of those 
companies a solatium on the termination of 
the inter-company arrangements; and the 
question was : whether the sums thus paid 
by the two oil companies were liable to in. 
come-tax in the hands of the assessee-com. 
pany. One of the questions formulated in the 
reference was (page 211 ): 

“If it could be said to be income, profits or gains 
within the meaning of the Act, was it liable to be 
assessed under either of the Ss. 10 and 12 of the 
Act, inasmuch as (1) it was not the profits or gains 
of any business carried on by the assessees within 
the meaning of S. 10 of the Act, nor (2) income 
profits or gains from other sources within the mean’ 
ing of S. 12 of the Act ?” 

In delivering the judgment of the Board. Sir 
George Lowndes said (page 212): 

“The object of the Indian Act is to tax ‘income,’ 
a term which it does not define. It is expanded, no 
doubt, into ‘income, profits and gains,’ but the ex¬ 
pansion is mote a matter of words than of substance. 
Income, their Lordships think, in this Act connotes 
a periodical monetary return ‘coming in’ with some 
sort of regularity, or expected regularity, from defi- 
nite sources. The source is not necessarily one which 
is expected to be continuously productive, but it must 
be one whose object is the production of a definite 
return, excluding anything in the nature of a mere 
windfall. Thus income has been likened pictorially 
to the fruit of a tree, or the crop of a field. It is 
essentially the produce of something which is often 
loosely spoken of && ‘capital.’ But capital, though 
possibly the source in the case of income from secu- 
rities, is in most cases hardly more than an element 
in the process of production.” 

Having referred to and quoted S.6 of the Act, 
his Lordship continued (page 218 ): 

“The claim of the taxing authorities is that the 
sum in question is chargeable under head (iv) busi- 
ness. By S. 2, sub-s. (4), business ‘includes any trade, 
commerce or manufacture, or any adventure or 
concern in the nature of trade, commerce or mann. 
facture.’ The words used are no doubt wide, but 
underlying each of them is the fnndaittental idea of 
the continuous exercise of an activity. Under 8. 10 
the tax is to be payable by an assesses under the 

2. (’82) 19 A. I. R. 1932 P. C. 138: 69 Cal. 1343“ 
59 I. A. 206 : 186 I. 0. 742 (P. C.), Income-tax 
Commissioner v. Shaw, Wallace & Co. 


head business ‘in respect of the profits or gains of 
any business carried on by hint.' Again their Lord- 
ships think, the same central idea : the words itali- 
cised are an essential constituent of that which is to 
produce the taxable income : it is to be the profit 
earned by a process of production. And this is borne 
out by the provision for allowances which follows. 
They include rent paid for the premises where the 
business ie carried on ; the cost of current repairs in 
respect of such premises; interest on money borrowed 
for carrying.on the business, etc.” 

And later his Lordship observed (page 216): 

“Their Lordships will only add that the reasoning 
of this judgment would apply equally if the appel¬ 
lant based his claim on head (vi) ‘other sources’ and 
the corresponding provisions of S. 12.” 

There followed in 1935 the case in 37 Bom.L.R. 
815.^ In that case the assesses was the partner 
in a moneylending business, and on dissolu¬ 
tion his share of the profits was paid to him 
in Colombo outside British India. Interest on 
capital amounting to Es. 38,305 together with 
a greater part of the capital sum due was 
however paid to him in Madras; and the 
question arose: Whether this sum thus 
received in British India as interest on capital 
was a capital receipt or income assessable to 
tax. Lord Atkin, delivering the judgment of 
the Judicial Committee, said (page 816): 

“The account taken on dissolution ascertains what 
is due to the partners for profits, and what is due for 
capital. It can hardly be suggested that the partners 
share according to their capital proportions in the 
whole assets of the partnership. This sum due for 
undrawn profits was and remains a sum due by the 
partners to each partner: and necessarily ranks first 
before the sums due for capital can be distributed. 
In other words, on dissolution of a partnership an 
outgoing partner has the right to receive not as in 
the case of a shareholder in winding up a company 
only a share of the assets, but to receive payment 
of his profits, profits which were his before dissolu- 
tion and do not cease to be his on dissolution. In 
their Lordships’ opinion, the respondent received 
this payment in India as a payment of profits and 
was properly assessed.” 

Later, in the judgment, their Lordships 
point out that their decision did not cover 
cases where undrawn profits had, with the 
consent of all parties, been invested in the 
business so as to increase the capital account; 
nor had they had to consider any special pro¬ 
visions of the partnership articles which might 
affect the matter. The next case is 65 I. A. 
332.* In that case the assessee, who carried 
on business as a broker in Bombay, entered 
into certain future delivery contracts for the 
purchase and sale of commodities in various 
foreign markets from parties outside British 
India. No delivery was either given or taken, 

3. (’35) 22 A.I.R. 1936 P.C. 117 : 58 Mad. 881 : 62 
I.A. 203 : 156 l.C. 671 : 37 Bom. L. R. 815 (P.C.) 
Commissioner of Income-tax, Madras v. Mutbu- 
karuppan Cbettiar. 

4. (’38) 25 A. I. R. 1988 P. C. 232 : I. L. R. (1938j 
Bom. 752 : 32 S.L.R. 862 : 65 I. A. 332 : 176 l.C. 

15 (P. C.), Income-tax Commissioner, Bombay Pre-* 
sidenoyand Aden v. Cbunilal B. Mehta of Bombay. 
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and the profits of snch contracts were not re- 
ceived in British India. Sir George Rankin 
delivering the judgment of the Board said 
(pages 3^7 348): 

“ J beir Lordships do not consider that the Indian 
Incoin‘'-tnx Act is patient of this construction. They 
will first deal with the arizument, based on Ss. 4 
and G, that the respondent’s business is the source 
of the profits, and that the sections require that the 
situation of the source should deterndne the place 
where the profits arise. This, in their I.ordships’ 
view, Is a straining of the sections. The effect of 
S. G is to classify protits and gains under different 
heads for the purpose of providing for each appro¬ 
priate rules for computing the amount; its language 
is 'shall be cbargeahle .... in the manner herein¬ 
after appearing.’ One of the heads is Business’, 
which as a head of income stands alongside Salaries, 
Interest on securities. Professional earnings, and 
Other sourc's. True, the classification of income is 
according to the character of the source, and it 1 as 
Deen held that ‘income, profits and gains' as distinct 
from casual re<’eipts and from other forms of receipt 
or enrichment, involve the idea of a periodical 
money return from a definite source. (59 I. A. 206 2) 
It may further be said that sub-s (1) of S. 4 having 
used the word of notion ‘source’ the words which 
follow ‘accruing or arising' are language in conson¬ 
ance therewith. But the list of ‘heads’ in S. 6 is a 
list of sources not in the sense of attributing the in¬ 
come to one property rather than another, one busi¬ 
ness rather than another, but only in the sense of 
attributing it to property as distinct from employ¬ 
ment, or business as distinct from investment. 
Sections 4 and 6, taken together, say of business 
profits that they are taxable on certain conditions 
stated in S. 4 and in a manner to be laid down in 
a later section. When one comes to that section 
(S. 10) and not before, a further idea is introduced. 
'The tax shall be payable by an assessee under the 
head “Business” in respect of the profits or gains of 
any business carried on by him.’ What is to be 
learnt from an examination of the language of sub- 
s. (1) of S. 4 —'income, profits or gains as described 
or comprised in S. 6, from whatever source derived’ 

_is that S. 6 is intended as describing different 

kinds of profit, and that if the condition‘accruing, or 
arising or received in British India*, eto., is satisfied 
by the profits, they will not escape by reason of any 
quality or circumstance of the source. There may be 
room for the view that, having regard to the sixth 
head in S. 6, the worde ‘from whatever source de¬ 
rived* are surplusage; even so, they are not there as 
a guide to the place where profits accrue or arise, but 
to make clear that for another purpose scarce is 
irrelevsnt. There is every presumption that in such 
a section in an Indian Act the Legislature intends 
the exact language of the section to be the test of 
liability. To answer the question, ‘Do these profits 
accrue or arise in British India?* by asking another, 
‘What in the sense of S. 6 is the source of these 
profits, and is it situate in British India?’ is to 
divert attention from that to which tba statute 
points and to devote attention to what it discards.” 

Though the last two cases to which I desire 
to refer are loth reported in the 1943 volume 
of the Indian Tax Reports, they both deal 
with the position before the 1989 Amending Act. 
The first of those cases is fl949) 11 1 T.R. 328.® 

5. (’43) 30 A. 1. B 1943 P. C. 124 : I. L. B. (1943) 

Ear. P. C. 141 : I.L.R. (1943) 2 Cal. 524 : 70 I. A. 

100 : 208 I. C. 434 : (1943) 11 I. T. B. 328 (P.C.), 

Indian Iron & Steel Co., Ltd. v. Commissioner of 

Income-tax, Bengal. 


The assespee-company agreed to acquire and 
take over the whole of the property of another 
company as existing on the date of transfer, 
which was 2nd December 1936 and the asses- 
see-company continued the business which it 
purchased in conjunction with its own exist¬ 
ing business. Both companies had to their 
respective credit large sums of unabsorbed 
depreciation allowance which, under the Act, 
they could set off against future profits. 2nd 
December 1936 came within the accounting 
period, which was from ist April 1936 to 3lat 
March following, and it was held that the pur¬ 
chaser-company was not entitled to have the 
depreciation allowance of the vendor com¬ 
pany computed on the original cost of the as¬ 
sets of the vendor-company for the whole of 
the previous year but only up to the date of 
succession. Lord Porter delivering the judg¬ 
ment of the Board said (page 336) : 

“Indian income-tax is assessed and paid in the 
next succeeding year upon the results of the year 
before. If then Company A sold its business to 
Company B in the first of the two years, apart 
from the provisions of S. 26 l2), the former company 
could not be assessed and would not be liable for any 
profits it then made because it would not be carrying 
on the business in the next year for which in the 
hormal course the assessment would be made and 
in respect of which tax would be doe, nor would 
Company B be liable except for any period during 
which it bad itself owned the business and made 
profits, because the tax under S. 10 (1) is only 
'payable by an assessee under the bead “business’* 
in respect of the profits or gains of any business 
carried on by him*.” 

The remaining case is : 47 Bom. L. B. 646.® 
That case concerned the assessability to tax 
of certain royalties, and delivering the judg¬ 
ment of the Board Lord Wright, having dealt 
with the nature of the mining lease and the 
rights of the lessee thereunder and having 
referred, without approval, to the pictorial 
simile of “income” given in 59 I. A. 206 
stated (p. 652) : / , 

"There is, therefore, in their Lordships* judgment 
no real justification for treating the royalties as 
capital payments. They think that they are'income 
within the meaning of the Act, whatever may be 
the exact definition of that word in the Act. Its 
applicability may, in particular cases, differ because 
the circumstances, though similar in some resp^t^ 
may be different in others. Thus the profit realised 
on a sale of shares may be capital if the seller is an 
ordinary investor obanging hie securities, but in 
some instances at any rate it may be income if the 
seller of the shares is an investment or an insu¬ 
rance company. Income is not necessarily the recur¬ 
rent return from a definite source, though it is 
generally of that character. Income ^ain may 
consist of a series of separate receipts, as it gener^y 
does in the case of professional earnings, ine 
multiplicity of forms which ‘income* may assume is 


•43) 30 A. I. R. 1943 P. 0. ^ 2^0 

r. P. C. 98 : 22 Pat. 713 : 70 I. A. 180^ 

3. 1 : 47 Bom. L. B. 646 : (1943) 11 LT. R 
J (P.C.). Kamakshya Narain Singh ▼- Commr. 

»me-tax B. & 0. 
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beyond enumeration. Generally, however, the mere 
fact that the Income flows from some capital assets, 
of which the simplest illustration is the purchase of 
an annuity for a lump sum, does not prevent it 
from being Inoome, though in some analogous cases 
the true view may be that the payments, though 
spread over a period, are not Income, but instalments 
payable at specified future dates of a purchase price." 

The arguments and submissions of counsel 
have in large measure ranged round these 
cases in endeavours to show that one or some 
of them are decisive of the case before us. 
But when all has been said, the basic 
question is, whether the receipt of these 
outstanding fees after the profession has been 
discontinued are taxable income. It seems to 
me that the view I take is consistent with 
these authorities. In the language used by 
Lord Russell of Killowen in delivering the 
judgment in 57 I. A. 228,^ "it is not a tax on 
gross receipts," and the sum of Rs. 12,302 in 
the case before us is unquestionably made up 
of gross receipts, it is not a "taxable balance.” 
Even if the pictorial simile to be found in the 
judgment in 59 l. A. 206,^ is to be discarded, 
the RS. 12,302 can be tested in the light of the 
observations in that case. It does not comply 
with "the fundamental idea of the continuous 
exercise of an activity;” nor can any part of 
the Rs. 12,302 come within "the same central 
idea” being "in respect of the profits or gains 
of any business carried on by him,” except 
such part of the Rs. 12,302 as was received on 
or before 15th February 1938. The case in 
37 Bom. L. R. 815® is, in my opinion, not in 
point, because in that case what was brought 
into British India were profits, profits existing 
and which were the assessee’s before the dis¬ 
solution of the partnership'firm, so that they 
in fact represented a taxable balance and not 
a gross receipt. 

The case in 65 I. A. 832* dealt with the 
geographical quality of the source and not 
with the nature or composition of the receipt, 
which, apart from the question of source, was 
admittedly a profit and a profit from the 
continuous exercise of an activity. 

The case in 47 Bom. L. R. 545® is strongly 
relied upon by Mr. Setalvad in his argument 
od behalf of the Grown, but the nature of the 
receipts in that case, royalties derived by 
virtue of a mining lease, and the receipt of 
outstanding fees in the case before us, are 
fundamentally different. The passage in the 
judgment deliverea by Lord Wright that: 
"Income is not necessarily the recurrent re¬ 
turn from a definite source, though it is gene, 
rally of that character,” shows that there 
may be exceptions to any comprehensive 
definition of "taxable income” which may be 
attempted. Indeed, that case makes it clear 
that what may be taxable income when re- 
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ceived by one man would be a capital receipt 
in the hands of another. It is the circumstances 
of each case which must be examined in the 
light of tha general scheme and the specific 
provisions of the Indian Income-tax Act. 

Various cases decided in the High Courts 
in India were referred to in the arguments 
before us. 58 Mad. 433^ and 5 I. T. R. 279® are 
in favour of the view which I take of this 
problem. On theotherhand.aFullBencb deci¬ 
sion in Calcutta, 54 Cal. 630,'* is to the con¬ 
trary. Having regard to the decisions of the 
Privy Council already referred to, I do not 
think it would be profitable to enter into any 
exhaustive discussion on the Indian decisions. 
In my judgment the answer to the questiODi 
referred to us in this case is that that portion! 
of these outstanding fees which was received 
from 1st January to 15 February (both inclu- 
sive) ought to have been assessed under s. 25 
of the Act, and, had they been, they would 
have been liable to income-tax and that the 
balance being that portion received on and! 
from 16th February till the end of the calendar 
year is not assessable to income-tax. In 
deference to the able arguments that have been 
addressed to us, there are two further aspects 
of the matter which I desire to mention. 
Although, in my judgment, the primary answer 
to-the question in this case is, that outstand¬ 
ing fees which come in after the determina¬ 
tion of the profession which earned them are 
not receipts capable of computation as income, 
profits or gains within the meaning of the 
Act, the question can also be answered by 
saying that having regard to the terms of 

S. 13 tax has notionally already been paid in 
respect of the outstanding fees during the 
continuance of the business. 

The English cases in (1930) 15 Tax Gas. 
374*® and (l932) 17 Tax Gas. 77** were 
relied upon by Sir Jamshedji Kanga. They 
must be approached with the caution en¬ 
joined by the Judicial Committee in numer¬ 
ous cases to the effect that the Indian Act 
and the English statutes are not in pari 
materia. However, as stated by Lord Greer 
in (1932) 17 Tax Gas. 77** the reason why the 
outstanding fees of a professional man, which 
come in after the discontinuance of the pro¬ 
fession, are not taxable in England is "by 

7. (’35722 A.77^1935 .Mad 3J0 : Had. 433 ; 

157 I. C. 143(S.B.), South Indian Industrials Ltd. 
Madras v. Commissioner of Income-tax. Madras 

8. (’37) 24 A. I. R. 1937 Lah. 33rt : 1. L. R. (1937) 
Lab. 306 : 168 I. C. 549 : 6 I. T. R. 279 (F.B.), 

B. C. G. A. (Punjab) Ltd. v. Commissioner of 
Income-tax, Punjab. 

9 V2lt 14 A. I. R. 1927 Cal .553 : 54 Cal. 630: 103 
I. C. 609 (F B.). Behari Lai Mulliok. In re. 

10. (1930) 15 Tax, Ciis. 374, Bennett v. Oj^ston. n 

11. (1932, 17 Tax. Cas. 77 ; 146 L. T. 474 : 48 

T. L. R. 213, Hiileros and Fowler v- Muiraf. 
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reason of the technical application of the 
provision of the Taxing Acts.” Although the 
scheme of the English and the Indian Acts is 
very difl'erent, the technical satisfaction of tax 
antecedently, in niy. opinion, is equally 
applicable. , 

Lastly, the question of the relevant year 
was adumbrated, that is to say, whether the 
year, to which the termination of the profes¬ 
sion is relevant, is the accounting year or the 
assessment year. In (l943) 11 I. x. R. 323® 
Lord Porter in delivering the judgment of the 
Board states that in the case of a succession 
to a business (p. 33C) : 

’‘If . . . Company A sold its business to Company B 
in the first of tbe two years, apart from the pro- 
visions of S. ’26 (2), tbe former company could not 
be assessed and would not be liable for any profits it 
then made, because it would not be ciurying on the 
business in the next year for which in the normal 
course the assessment would be made and in respect 
of which tax would be due.” 

Except, therefore, for the special provisions 
found in sub.s. 20 (2), which deals with cases 
of succession, tbe velevant year is the assess¬ 
ment year and not tbe accounting year. In 
my opinion, in the case of tbe discontinuance 
of a business, profession or vocation the same 
result would follow but for tbe provisions of 
S. 25. Accordingly, for the reasons stated 
above, it is my opinion that the question re- 
ferred to us ought to be answered in the 
negative. 

Kania J. —I had an opportunity of reading 
the judgment just delivered by the learned 
Chief Justice. After giving it anxious consi¬ 
deration I regret I am unable to agree with 
his view. This is a reference made under 
S. CC (2), Income-tax Act, 1922, by the Com¬ 
missioner. The relevant facts are that the 
assessee was the sole proprietor of a business 
run in the name of “Eamdar Karyalaya” and 
was also carrying on the profession of a con¬ 
sulting civil engineer in Bombay. The business 
of “Kamdar Karyalaya” was converted into 
a limited company, styled Kamdar, Ltd., on 
15th February 1938, and the assessee was ap. 
pointed the “managing member” of the com- 
pany. The business of “Kamdar Karyalaya” 
was transferred to the limited company. The 
question before us does not relate to that part 
of the transaction. 

After 15th February 1938, the assessee did 
not carry on the profession of a consulting 
civil engineer as before. The accounting year 
of the assessee was 1938. In respect of his 
professional earnings, he kept accounts on the 
basis of receipts and his income of the pre- 
vious years was computed on that footing. 
In respect of his income in 1938, the assessee 
contended that as he had ceased to carry on 
the profession of a consulting civil engineer 

4 


in 1933 he was not liable to be assessed in 
respect of his fees for that year. In the alter¬ 
native, it w&s urged that, in any event, after 
15th February 1938, such outstanding (pro- 
fessional) fees as were received by him were 
not income, because he bad ceased to carry 
on the profession of a consulting civil engineer 
and the recoveries were debts. It is common 
ground that these receipts were fees to which 
the assessee became entitled because of the 
practice of profession before 15th February 
1938. It w'as contended on his behalf that 
where the “carrying on of profession” ceased, 
the source had come to an end and therefore 
there could be no income in respect of the 
profession thereafter. In support of this con¬ 
tention counsel relied on the following obser¬ 
vations of Rowlatt J. in (1930) 15 Tax. Cas. 
374^® (page 378): 

“When a trader or a follower of a profession or 
vocation dies or goes out of business . . . and there 
remain to bo collected sums owing for goods supplied 
during the existence of tbe business or for services 
rendered by the profe.ssional man during the course 
of his life or his business, there is no question of 
assessing those receipts to income-tax ; they are tbe 
receipts of the business while it lasted, they are 
’arrears of that business, they represeol money which 
was earned during the life of the business and aro 
taken to be covered by the assessment made during 
tbe life of the business, whether that assessment 
was made on tbe basis of bookings or on the basis 
of receipts.” 

The same learned Judge in (1932) 17 Tax. 
cas. 77^* again observed as follows (p. 81): 

“Under those circumstances, the question is whe¬ 
ther. during this year of assessment ending April, 
1927, they were trading. If they were not trading 
they could not be assessed any more than a retired 
professional man can be assessed if after he retires 
he receives fees from clients or patients according to 
what his profession is—and, if you like, also pays 
arrears of rent for tbe premises in which he former¬ 
ly carried on his business.” , 

Counsel for the assessee very strongly re¬ 
lied on 59 I. A. 206.^ In that case the respon¬ 
dent company carried on business at Calcutta 
as merchants and agents of various companies 
and had branch offices in different parts of 
India. For a number of years prior to 1928, 
they acted as distributing agents in India of 
the Burma Oil Co., Ltd., and the Anglo- 
Persian Oil Co., Ltd., but had no formal 
agreements with either company. In or about 
1927, tbe two companies joined and decided to 
make other arrangements for distribution of 
their products. The respondents’ agency with 
tbe Burma Oil Co., was accordingly termina¬ 
ted on 3lst Lecember 1927, and that of tbe 
Anglo-Persian Co., on 30th June 1928. Some 
time in the first half of 1928 the Burma Oil 
Co. paid to the respondents Rs. 12 , 00,000 as 
full compensation for cessation of the agency 
and in August of the same year the Anglo- 
Persian Oil Co. paid to them a sum oi 
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Rs. 3,25,000 as “compensation for the loss of 
your office as agents of the company.'* These 
expressions were accepted as correctly describ- 
ing the nature of the transactions. On behalf 
of the Commissioner it was sought to be 
argued that these payments were income in 
192S and liable to be taxed. The contention 
was negatived by the High Court at Calcutta 
and also by the Privy Council. Sir George 
Lowndes in his judgment observed as follows 
(pages 212-214): 

"The object of the Indian Act is to tax ‘in¬ 
come,’ a term which it does not define. It is ex- 
panded, no doubt, into ‘income, protits and gains’ 
but the expansion is more a mailer of words than 
of substance. Income, their Lordships think, in this 
Act connotes a periodical monetary return ‘coming 
in’ with some sort of regularity, or expected regu- 
larity, from detiniU* sources. The source is not 
necessarily one which is expected to be continuously 
productive, but it must be one whose object is the 
production of a definite return, excluding anything 
in the nature of a more windfall. Thus, income has 
been likened pictorially to the fruit of a tree, or the 
crop of a field. 

The claim of the taxing authorities is that the 
sum in question is chargeable under head (iv) busi¬ 
ness. By S. 2, sub s. 4, business ‘includes any trade, 
commerce oc manufacture, or any adventure or con¬ 
cern iu the nature of trade, commerce or manufac¬ 
ture.’ The words used are no doubt wide, but 
underlying each of ihem is the fundamental idc.» 
of the continuous exercise of an activity. I’nder 
S. 10, the lax is to be payable by an a-sessee under 
the head business ‘in respect of the profits or gains 
of any business carried on by him.' .\g;iin, tbeir 
Lordships think, the same central idea : the words 
italicised are an essential constituent of that which 
is to produce the taxable income : it is to be the 
profit earned by a process of production. And t: is 
is borne out by the provision for aliowauccs which 
follows. 

Following the line of reasoning above indicated, 
the sums which the appellant seeks to charge can, 

’ in tbeir Lordships' opinion, only be taxable if they 
are the produce, or the result, of c.irrying on the 
agencies of the oil companies in the year in which 
they were received by the re.spondents. But when 
once it is admitted that they were sums received, 
not for carrying on this business, but as some sort 
of solatium for its compulsory cessation, the aiis\Ver 
seems fairly plain.” 

Towards the close of the judgment it was 

observed as follows (page 215): 

"Their Lordships will only add that the reason¬ 
ing of this judgment would apply equally if the ap¬ 
pellant based his claim on head fvi) other sources 
and the corresponding provisions of S. 12.” 

Relying on these observations it was argued 
that in order to constitute "income” the sum 

a 

must flow or grow out of a source in existence 
in the accounting year. In this connexion the 
provisions of S. 24 of the Act were also relied 
upon. It was pointed out that unless the 
business was carried on in the accounting year, 
the loss of the previous year, which was car. 
ried over and permitted to be set off, could 
not be set off. Section 24 permitted such set 
off only when the same business was con¬ 
tinued. It was urged that while Ss. 3 and 4 


were charging sections, chap. 3 commencing 
with S. 6 dealt with "taxable income.” Under 
S. 6 it was provided that income shall bo 
shown under live heads and tlie lourth head 
was ‘‘profits and gaius of business, profession 
or vocation.” Income under that head was 
dealt with in S. lO. That runs as follows; 

1 he lax shall be payable by an assesses under 
the bead Profits and gains,of business, profession or 
vocation’ in respect of profit or gains of nay busi¬ 
ness, profession or vocation earned on by Liui.” 

It was .urged that the very idea of income 
postulates the existence of source in the year 
in which it is taxed. Unless the source existed 
it could not be stated that it was income of 
tile hu.smess or profession carried on by the 
assessee. Contending that the allowances pro¬ 
vided by S. 10 were all in respect ol a source 
which existed in the accoumiug year, it was 
argued that if no rnachiiitry was provided 
for allowances u bo given on the footing of 
receipts, it was n, strong argument for hold¬ 
ing that the amount received alter a source 
had ceased to produce further income was 
not taxable. On the construction of the 
Income-tax Act, it was contended that unless 
the income fell under any of the heads men¬ 
tioned in Ss. G to 12 It was not taxable 
iiieome. It wa.s argued that s. G and not s. 4 
was the charging .section and the heading of 
chap. 3 and the words of s. G wire relied 
upon in this connexion. Coumel also relied 

on 571. A. 228, ‘ where at p. 238 it was observed * 
‘‘Although Chap. 1 is entuled ‘Charge of Income’ 
tax the real charging seoiioa would appear to be 
b. 6, which occurs in Chup. li.** 

It was strenuously urged that the governing 
section was S. 6 read with s. lo and not s. 4 . 
It was contended that the scheme of the 
Indian Act was to tax all income on the ac- 
crual basis, and in respect of income Iroui 
business and other sources although the tax 
w'as 0(1 that basis, for Cumputation the Act 
had permitted different methods under s. 13 . 
That, however, was only tor computation 
The result was that once the income of the 
"previous year” was taxed and the source 
ceased at the end of the year, there remained 
nothing to lax in the next year when the 
source did not exist. In respect of s. 4 (i) (a) 
it was contended that the same applied to 
receipts by non-residents only and not to all 
persons. All were taxed alike on accrual basis 
as under the English Income-tax Act of 1918 
Against this it was contended on behalf of 
the Commissioner that the English law was 
different in material respects irum the Indian 
Income tax Act and obsei vations found in the 
English cases should not be considered re¬ 
levant. It was urged that S. 4 was the charg¬ 
ing section and the only relevant question was 
whether the amount could be included in the 
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expression ‘total income’ under that section. 
Once an amount was classified as ‘income,’ 
it did not alter its character because'it was 
received later. As regards the allowance and 
set-off permitted under Ss. 10 and 24 res¬ 
pectively, it was argued that the same were 
permitted as provided in those sections, and 
s. 10 (2) (ii) was wide enough to cover expend!- 
ture laid out for business or profession even 
though it had ceased to be carried on in the 
accounting year. 

Our attention has not been drawn to any 
decision on the construction of S. 4 after 
its amendment in 1939. Therefore it is desir- 
able fii-st to look at the provisions of the 
Income-tax Act in force in the assessment 
year. It is common ground that the Act as 
amended in 1939 is applicable to the case be¬ 
fore us. In order to appreciate the rival 
contentions of the parties, it is necessary to 
notice the relevant provisions of the Act of 
1922 and consider the same with the amen¬ 
ded provisions of the Act of 1939. This, is 
material because several decisions of the Privy 
Council which have been relied on were pro¬ 
nounced on the wording of the sections of the 
Act of 1922. The Act of 1922 was an Act to 
consolidate and amend the law relating to 
income-tax and super-tax. In S. 2 (Id) the 
expression “total income” w’as defined as fol- 
lows: 

'Total income' means total amount of income, 
proBts and gains from all sources to which this Act 
applies computed in the manner laid down in S. 16." 

Section 3 provided that the rate applicable 
to the total income of the assesses would be 
the rate prescribed in the Act of the Central 
Legislature from time to time. Section 4, sub- 
ss. (i) and (2), were in these terms : 

"4. (1) Save as hereinafter provided, this Act 
shall apply to all income, profits or gains as des¬ 
cribed or comprised in S 6, from whatever source 
derived, accruing, or arising, or received In British 
India, or deemed under the provisions of this Act to 
accrue, or arise, or to be received in British India. 

(2) Income, profits and gains accruing or arising 
without British India to a person resident in British 
India shall, if they are received in or brought into 
British India, be deemed to have accrued or arisen 
in British India and to be income, profits and gains 
of the year in which they are so received or brought 
notwithstanding the fact that they did not so accrue 
or arise in that year." 

In the remaining portion of S. 4 provision 
was made for exemption from tax of certain 
kinds of income, e. g., agricultural income, 
income arising or accruing in a State of India, 
charitable income, income of local authorities 
and several others. Chapter 3 was headed 

'Taxable income’ and S.6 was in these terms: 

" 6 . Save as otherwise provided by this Act, the 
following beads of income, profits and gains shall be 
chargeable to income-tax in the manner hereinafter 
appearing, namely : 


(i) Salaries, (ii) Interest on securities, (Ui) Property, 
(iv) Business, (v) Professional earnings, (vi) Other 
sources." 

Section 10, sub-s. (l), provided as follows: 

"Tax shall be payable by an assesses under the 
bead 'Business' in respect of profits and gains of any 
business carried on by him." 

Sub-section (2) provided : “Such profits and 
gains shall be computed after making the fol¬ 
lowing allowances, namely . . . Section 11, 
sub-s. (l) provided as follows : 

‘‘Tax shall be payable by an assessee under the 
head ‘Professional earnings’ in respect of the profits 
or gains of any profession or vocation followed by 
him." 

Sub-section (2) provided : 

"Such profits or gains shall be computed after 
making the following allowances, namely : (i) any 
expenditure not being in the nature of capital ex¬ 
penditure incurred solely for the purposes of such 
profession or vocation, and not being personal ex¬ 
penses of the assessee. ..." 

Section 12 , sub-s. (l), provided as follows : 

"Tax shall be payable by the assessee under the 
Lead 'Other sources' in respect of income, profits and 
gains of every kind and from every source to which 
this Act applies (if not included under any of the 
preceding beads)." 

Sub-section (2) provided: 

"Such income, profits and gains shall be computed 
after making allowances for any expenditure (not 
being in the nature of capital expenditure) incurred 
solely for the purpose of making or earning euch in¬ 
come, profits or gains, provided that no allowance 
shall be made on account of any personal expenses 
of the assessee." 

The relevant part of s. 13 was: Income, profits 
and gains shall be computed for the purpose 
of Ss. 10, 11 and 12 in accordance with the 
method of accounting regularly employed by 
the assessee. Section 16 dealt with certain 
general exceptions w’hich are not material. 
The rest of the sections are not material to 
the present discussion. In the amended Act 
of 1939 “Total income” is defined in S. 2 (16) 
in these terms : 

" ‘Total income’ means total amount of income, 
profits and gains referred to in sub-s. (1) of S. 4 
computed in the manner laid down jn this Act." 

For the present discussion there, was no 
material change in s. 3. Section 4 was recast 
and the material portions run as follows : 

"4. (1) Subject to the provisions of this Act, the 
total income of any previous year of any person in¬ 
cludes all income, profits and gains from whatever 
source derived which : (ai are received or deemed to 
be received in British India in such year by or on 
behalf of such person, or (b) if such person is resi¬ 
dent in British India during such year, (i) accrue or 
arise or are deemed to accrue or arise to him in 
British India during such year, or (ii) accrue or arise 
to him without British India daring such year, or 
(iii) having accrued or arisen to him without British 
India before the beginning of such year and after 
1st April 1933, are brought into or received in Bri¬ 
tish India by him during such year, or (c) if such 
person is not resident in Brittab India during so 
year, accrue or arise or are deemed to accrue or ans 
to him in British India daring such year. 
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Then follow various provisions for exemp. 
lions of different kinds of income. Section 6 
of the amended Act is in the same terms as 
before except that the fourth head is '‘profits 
and gains of business, profession or vocation” 
all put together and head 5 is omitted. Sec¬ 
tion 10 was also correspondingly amended 
and runs as follows: 

“JO. (1) Tho tax shall be payable by an assessce 
under the head “prohts and gains of business, pro¬ 
fession or vocation” in respect of the profit or gains 
of any business, profession or vocation carried on by 
him. (2) Such profits or gains shall be computed 
after making the following allowances, namely : 

• • • • * 

(xli) any expenditure (not being in the nature of 
capital expenditure or personal expenses of the as- 
sesgee) laid out or expended wholly and exclusively 
for the purpose of such business, profession or voca¬ 
tion;” 

Section u is deleted by the Act of 1939. Sec- 
tion 12 remains unchanged. Section 13 re¬ 
mains as before, after omitting all reference 
to S. 11 . The whole contention of the assessee 
is based on the argument that as the source 
of income, viz., the practice of profession, bad 
ceased in the year 1988, the receipts after 15th 
February were not income and not liable to 
tax. This argument cannot be accepted be¬ 
cause it cannot be stated that throughout that 
year the source was not in existence. It is 
admitted that the assessee ceased to act as a 
consulting architect from I5th February 1938. 
Therefore, the utmost which could be urged 
is that the source ceased to exist on 15th 
February 1938. The question then arises if in 
respect of the fees earned for work done and 
completed in 1937 and up to 15th February 
1988, there is a difference, if the receipt was 
on or before 14th February or after 16th Feb. 
ruary. The argument urged by the assessee 
would make a difference in the amount liable 
to tax, according to the dates of receipt in 
the accounting year. 

The scheme of the amended Act of 1939 
appears to be this : Chapter l, in which Ss. 3 
and 4 are found, is beaded, ‘charge of income- 
tax.' As the words ‘total income’ oq which 
the charge has to be made occur in s. 3, it is 
necessary first to find out what that expression 
means under the Act. The second question is 
whether it is assessable in the year in question, 

• because the law considers it the assessee's in- 
come of the previous year. The definition of 
total income found in S. 2 (15) shows that in 
respect of the amount to be included in the 
expression two things are essential : (i) The 
income, profits and gains should be referred 
to in S. 4, sub s, (i); and (2) it should be com- 
puted in the manner laid down in the Act. 
This is an artificial definition for the purpose 
of the Act. The main body of sub-s. (i) of 
S. 4 provides that the total income of any 


previous year “includes” all income, profits 
and gains from whatever source derived. 
Having ascertained that it is such income, 
and the receipt is not of any other class, the 
next thing is to turn to els. (a), (u) and (c) of 
the sub-section. The clauses show, (a) that it 
should be received or deemed to be. received 
in British India in such year, or (b) if such 
person is resident in British India, it accrues 
or arises or is deemed to accrue or arise to 
him under els. (i), (ii) and (iii) in such year, 
or (c) if such person is not resident, it has 
accrued or arisen to him in British India 
during such year. It cannot bo disputed that 
the words used in S. 4 (1) (a) relate to the 
first receipt after th^ accrual of income. Once 
it is received by the party entitled to it, in 
respect of any subsequent dealing with the 
. said amount, it cannot be said to be “re¬ 
ceived” as income on that occasion. Sec¬ 
tion 4 (1) (b) is not limited only to income 
accrued to the person in the previous year. 
Clause (iii) covers income received in foreign 
country between 1st April 1934, and the 
beginning of the previous year, but brought 
into British India in the previous year. 
Moreover, the words in the main body of the 
section do not refer to any period during 
which the income, profits or gains have been 
derived. There appears no justification for 
reading “in the previous year” in the main 
body of the section. The limitation of time is 
found in appropriate words in each of the 
clauses. According to s. 4 therefore two 
questions arise: (i) whether the amount in 
question is income, profits and gains, from 
whatever sources derived; and (2) whether 
such income falls within the words found in 
sub-s. (a), (b) or (c). If the answer to these 
questions is in'the affirmative, the next pro- 
cess is to ascertain if such income is excluded 
under S. 4 (3) from tax. This is material 
because the heading of this section is “Appli¬ 
cability of the Act.” Section 4 itself excludes 
certain income, like agricultural income or 
income of charitable trusts from taxation. If 
it was so excluded, the same ceased to be 
income for the Act, and no computation is 
necessary to be made. If the amount passes 
these tests, it becomes income referred to in 
section 4 (i). 

According to S. 2 (i5), one has next to 
compute the income in the manner laid down 
in other parts of the Act. Section 6 is in 
chap. 3 which is headed “Taxable Income." 
That section enacts that the following heads 
of inconje, profit? and gains shall be charge- 
able to tax in tho manner thereafter appear, 
ing. It is clear, therefore, that s. 6 does not 
attempt to define income or prescribe limita- 
tions on income. It only sets out the heads 
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under which income, which has been referred 
to in s. 4 (i), is chargeable. The heads which 
are particularly dealt with in Ss. 7, 8, 9, 10 
and 12 do not also attempt to define the con¬ 
ditions under which the income is charged. 
They prescribe the manner in which the 
charge, under each bead, has to be made. 
That appears to me to be the scheme, because 
in respect of each head a different method of 
computation in respect of allowances is pres- 
cribed. If the Income-tax Act contained only 
the provisions found in S. 2 (15), (3) and (4), 
the gross income would be liable to tax, 
because there would be no provision for any 
deductions for expenses incurred in order to 
earn the income. Bearidg that in mind, the 
wording of Ss. G and 12 should be particularly 
noticed. Having arrived at the total income 
liable to be taxed under s. 4, the scheme of 
the Act is not to tax such gross income, but 
to tax what is legitimately considered his 
income, after allowing for expenses incurred 
to earn the gross income. Therefore, the total 
of the gross receipts is not made taxable as 
one item. Certain heads, covering particular 
sources, are specified in S. G and the provision 
is that “the heads” mentioned therein “shall 
be chargeable to income-tax in the manner” 
thereafter appearing. The section begins with 
the words “Save, as otherwise provided by 
this Act” so as not to exclude the operation 
of any other section permitting a deduction. 
The result is that S. G specifies five heads and 
provides that under those heads income shall 
be chargeable in the manner appearing there- 
after. The last head is necessarily made a 
wide residuary head so as to cover and in¬ 
clude everything which had not falleh under 
any of the other beads but was included in 
the expression “total income.” Because of the 
generality of that head, the deductions permis¬ 
sible under s. 12 are necessarily generally 
worded, so as to achieve the result of finding 
out the net income of the assessee under that 
head. In my opinion, Ss. 6 to 13 are thus not 
the charging sections but are inserted in the 
Act for computation of the net income of the 
assessee. This construction is in accord with 
the view that under the Act income, and not 
several incomes, is taxed. Indeed this is the view 
taken by Lord Russell in 57 I. A. 223^ where 
at p. 240 he stated that the scheme of the Act 
is not to tax the gross receipts and the differ¬ 
ent heads specified in S. 6 are for the pur¬ 
pose of arriving at the taxable balance after 
the neces^ry deductions and allowances are 
made from gross receipts. In 65 I. A. 332* at 
p. 347, Sir George Rankin stated that the 
effect of S. 6 was to clarify the profits and 
gains under different heads for the purpose 
of providing appropriate roles for computing 


the amount of tax. He further stated (even 
when there was an express reference in S. 4 (l) 
to S. 6 in the Act before its amendment in 
1939) that S. 6 is intended as describing differ- 
ent kinds of profit and that if the condition 
“accruing, arising or received in British India, 
etc,” is satisfied by the profits, they will not 
escape the tax by reason of any quality pr 
circumstance of the source. 

Again ss. 7 to 12 divide themselves into two 
parts. Sections 7, 8 and 9 provide for charging 
tax, irrespective of the manner in which the 
assessee keeps his books. Salaries have to be 
charged as earned, whether the same are re¬ 
ceived or not by the assessee in the accounting 
year. Interest on securities under S. 8 is to be 
charged to tax if it is receivable by the asses¬ 
see, i. e., irrespective of the question whether 
it is received or not. Under s. 9 the income 
from property is charged on the bona fide 
annual letting value of the property of which 
the assessee is the owner, irrespective of the 
question whether such value as computed by 
S. 9 ( 2 ) is received or not. This must be com¬ 
puted subject to the limitations and provisos 
found in that section. The important fact to 
remember is that the method of accounting 
adopted by the assesses is immaterial for 
these sections. Sections 10 and 12 stand on a 
different footing. In addition to the manner 
in which the income is to be computed and 
the deductions allowed under each of those 
sections, s. IS provides that the computation 
shall be in accordance with the method of 
accounting regularly employed by the asses¬ 
see, unless the income-tax officer in any 
individual case finds that the method so 
adopted does not disclose the true income 
of the assessee. Except for that contingency 
S. 13 requires the department to compute the 
income according to the method of account¬ 
ing regularly adopted by the assessee. 

The Income-tax Act has never attempted to 
define the word “income.” The result is that at 
different times Judges have described the word 
in different language. Apart from the defini¬ 
tion of “income,” the scheme of the Act 
therefore is clear. The arguments based on 
deductions and set off found in S. 24 do not for 
this purpose affect the material question. Once 
the income is found to be referred to in S. 4 (i), 
and is computed in the manner laid down in the 
Act the same is taxable under S. 3. The amend¬ 
ments made by the omission of S. 11 should 
be particularly noticed. In the body of s. 10 
the words “Profession or vocation” are added 
while in sub-s. (2), where deductions are pro¬ 
vided, cl. (xii)—which was the only clause fot 
deductions under old S. il—is bodily included 
without any change. The result is that a 
general head (xii) of allowances in respect of 
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business, which did not exist before, is now 
included in s. 10 . 

‘ The contention that S. 10 is an independent 
section or that it controls in any way the 
income referred to in S. 4, sub-s. (1), is, in my 
opinion, unsound. I concede that the two 
sections have to be read together, but the 
process is to approach s. 4 (i) first, and, there- 
after, for the purpose of computation, (as 
provided in the definition in s. 2(l5)), the 
other sections of the Act have to be referred 
to. If the department seeks to bring a portion 
of income (as referred to in s. 4 (i)), to charge 
under the head “Business, etc." the same 
>fehould be computed according to the rules 
found in S. 10 read along with S. 13. The 
amount of the total income referred to in 
s. 4 (l) having been first ascertained, the 
department has to allocate it under the differ¬ 
ent heads mentioned in S. 6 , and if it does not 
fall under any of the specific heads l to 4, 
it must go under the general head “Other 
sources," because the scheme clearly is that 
all income referred to in s. 4 (i) must come 
for charge under one or the other of the heads 
mentioned in s. 6 and dealt with in ss. 7 to 12. 

The Judicial (Committee of the Privy Coun¬ 
cil had occasion to examine the scheme of the 
Income-tax Act of 1922, and consider the 
meaning of the word “income" before the Act 
was amended in 1939. I shall therefore next 
consider those decisions, only with a view to 
ascertain their Lordships’ views about the 
scheme of the Act. As the word “income" is 
not defined in the amending Act also, those 
observations still hold good. In 57 I. A. 228^ 
the question arose about the assessment to tax 
the income of a zamindari. In the course of its 
judgment the Board considered the scheme of 
the Act of 1922 and noticed that it was an 
Act to consolidate and amend the law relat¬ 
ing to tax. Sections 3 and 4 in ch. l which 
was headed “Charge to Income-tax” were 
considered and it was observed: “although 
ch. 1 is entitled ‘Charge of Income-tax,’ the 
real charging section would appear to be s. G, 
w'hich occurs in Ch. 3" which was intituled 
‘Taxable Income,’ and was composed of Ss. 6 
and 7 inclusive. The Board next considered 
the six sections following S. 6 and pointed out 
that they dealt with greater particularity the 
items in respect of which the tax was payable 
by the assesses under the particular head, and 
those sections gave details of allowances and 
exemptions with regard to different heads. It 
next considered that income of ^amindari 
would not be chargeable under the head “pro¬ 
perty" because that head was confined to the 
annual letting value of buildings or lands 
appertaining thereto. It therefore held that 
S. 12 covered the case. The words of s. 12 are 


in respect of income, profits and gains of every 
kind and from every source to which this Act 
applies, if not included in^any of the preced- 
ing heads Their Lordships observed as follows 
(page 239) : 

“ . . . These words appear to their Lordships clear 
and emphatic and expressly framed so as to make 
the sixth head mentioned in S. 6 describe a true 
residuary group embracing within it all sources of 
income, profits and gains provided the Act applies 
to them, i.e , provided that they accrue or arise or 
are received in British India or are deemed to accrue 
or arise or to be received in British India, us pro¬ 
vided by S. 4, sub-s. 1, and are not exempted by 
virtue of S. 4, sub-s. 3.” 

According to these observations it is therefore 
clear that all income wbicb was covered by 
S. 4 (l), and was not exempted by virtue of 
S. 4 (3), was to be charged under one or the 
other of the heads separately mentioned in 
S. 6 ; and if it was found not to fall within the 
words of a particular head, it was embraced 
by the residuary group, viz., the last head, 
“Other sources." The observation, that al¬ 
though ch. 1 is intituled “Charge of Income- 
tax" the real charging section would appear 
to be S. 6 which occurred in ch. 3, in my 
opinion, was due to the express reference to 
S. 6 in S. 4 (l) of the Act of 1922. The income, 
profits and gains, to which that Act applied, 
therefore, were as described or comprised in 
S. 6 . Those words are now omitted from 
S. 4 (l). In my opinion, therefore, those obser¬ 
vations do not apply to S. 4 (i) under the 
present Act. Two vital changes are made in 
this connexion by the amending Act of 1939 : 

(1) All reference to s. 6 is omitted in s. 4 and 

(2) in the definition of S. 2 (15) there is an 
express reference to S. 4 (l). It should also be 
noticed that the division of S. 4 (i) into three 
clauses is new' and makes a vital change in 
answering the first question: “What income 
is to be included in the expression ‘Total 
Income’ in S. 3 ?" This decision therefore 
supports the view that to ascertain the total 
mcome the first approach is to S. 4 (1), next 
to S. 4 (3) and then to allocate it under one 
or other of the heads described in S. 6 . The 
argument advanced on behalf of the assessee 
that this construction will result in a tax on 
gross receipts was also disposed of at p. 240 
in the following terms : 

“The tax is upon ‘income, profits and gains’. It 
is not a tax on gross receipts. With this fact in 
view, each section wbicb deals with one of the first 
five ‘heads’ specified in S. 6 contains, where proper, 
specific provisions for the necessary deductions and 
allowances to be made for the purpose of arriving at 
the taxable balance. Section 12, which deals with 
the general residuary group, is necessarily framed in 
general terms and authorises the allowance of any 
‘expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of 
making or earning such income, profits or gains’.” 

It is therefore clear that the scheme of the 
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Act is never to charge tax on gross receipts 
but all proper deductions, as prescribed by 
the Act, must be made in computing the 
total. In 59 I. A. 206.^ the Privy Council 
considered the meaning of the word “income” 
in connexion with business. The facts of 
that case and the definition of “incpme” 
given therein have been set out in the early 
part of this judgment. The amounts in that 
case were held not liable to tax because they 
were not the produce or the result of carrying 
on agencies but they were received as solatium 
for its compulsory cessation. It must be 
conceded that, if an amount is received, not 
as a fruit of the business, but as compensation 
for cutting off the tree, it cannot be called 
income in any sense of the word. It is on 
that ground that the Court rejected the 
contention of the taxing authority. The 
emphasis on the words “carried on” in S. 10 
was to point out that the amount was not 
received for carrying on, but for not carrying 
on the business. To argue that the Privy 
Council had held in that case that unless the 
source was in existence in the year of assess¬ 
ment it should not be considered income at 
all, is a misreading of the judgment. The 
case is not an authority and does not purport 
to state that if the payments were in respect 
of their commission earned when the agencies 
subsisted, they were not income under S. IQ 
because the receipts were after the termination 
of the agencies. Every case is an authority 
only for the proposition it lays down. The 
Board was not concerned in that case with 
the question: “If the receipts were income of 
the agencies would it make any difference if 
they were received later on ?” In my opinion 
that case while defining pictorially the word 
'income” does not lay down the proposition 
urged by the assessee. In 87 Bom. L. R. 817,^? 
the Board had to consider the meaning of the 
word “income” and the application of Ss. 4 
and 12 of the Act. The facts shortly put were 
these : The assessee who owned a nine annas 
share in an estate conveyed the greater 
portion of that estate to X who owned the 
remaining seven annas. The consideration of 
the transfer was (i) payment of the assessee’s 
debts amounting to Rs. 10,26,937. (2) a cash 
payment of Rs. 4,73.063, and (3) an annual 
payment of Rs. 2,40,000, to the assessee for 
life. The contention which was ultimately 
argued before the Privy Council was whether 
the annual payment of Rs. 2,40,000 was liable 
to tax as income. In delivering judgment 
Lord Russell at p 821 observed as follows : 

“The word ‘ipcome’ is not limited bj the w ords 

12. (’35) 22 A. I. R. 1935 P. C. 143 : 14 Pat, 552 : 
62 I. A. 207 : 156 I C. 856 : 37 Bom. L. R. 
817 (P. C.), Gopal Saran Naraio Singh v. Commis¬ 
sioner of Income-tas, B. «& 0. 


‘profits’ and ‘gains’. Anything which can properly 
be described as income, is taxable under the Act 
unless expressly exempted. In their Lordships’ 
view the life annuity in the present case is ‘income’ 
within the words used in the judgment of this Board 
which was delivered in 59 I. A. 206.2” 

According to that judgment therefore the 
Court had first to find whether the amount 
in question was “income” and if it was not ex¬ 
empted under the Act, it was liable to tax. The 
Board approved of the definition of the word 
“income" given in 59 I.A. 206.“ In 65 I.A. 332* 
the Board had occasion to consider again the 
applicability of Ss. 4 and 6 in the matter of 
taxing a particular amount. The question was 
whether the amount was covered by the words- 
“accruing or arising or received in British 
India.” Sir George Rankin observed (p. 347): 

“They will first deal with the argument, based 
on Ss. 4 and 6, that the respondent’s business is 
the source of the profits, and that the sections 
require that the situation of the source should 
determine the place where the profits arise. This, in 
theic Lordships’ view, is a straining of the sections.' 
The effect of S. 6 is to classify profits and gains 
under different heads for the purpose of providing 
for each appropriate rules for computing the amount; 
its language is ‘shall be chargeable...in the manner 
hereinafter appearing.’ One of the heads is “Busi¬ 
ness”, which as a head of income stands alongside 
Salaries, Interest on securities, Professional earn¬ 
ings, and Other Sources. True, the classification of 
income is according to the character of the source, 
and it has been held that “income, profits and gains” 
as distinct from casual receipts and from other 
forms of receipt or enrichment, involve the idea of 
a periodical money return from a definite source 
.... But the list of ‘heads’ in S. 6 is a list of sources 
not in the sense of attributing the income to one 
property rather than another, one business rather 
than another, but only in the sense of attributing it 
to property as distinct from employment, or business 
as distinct from investment. Sections 4 and 6. taken 
together, say of business profits that Ihey are tax* 
able on certain conditions stated in S. 4 and in a 
manner to he laid down in a later section. ... What 
is to be learnt from an examination of the language 
of sub-s. (1) of S. 4 is that S. 6 is intended as descri¬ 
bing different kinds of profit and that if the condition 
"accruing or arising or received in British India,” 
etc., is satisfied by the profits, they will not escape 
by reason of any quality or circumstance of the , 
source. . . . There is every presumption that in such 
a section in an Indian Act the Legislature intends 
the exact language of the section to be the test of 
liability. To answer the question, ”Do these profits 
accrue or arise in British India?” by asking another, 
“What in the sense of S. 6 is the source of these 
profits, and is it situate in British India?” is to 
divert attention from that to which the statute 
points and to devote attention to what it discaMs.... 
However that may be, the profits of each particular 
business are to be computed wherever and by whom¬ 
soever the business is carried on, but only on con¬ 
dition that they are profits ‘accruing, or arising or 
received in British India . . . 

(The italics are mine.) These observations 
clearly emphasise that while S. 6 is intended 
as describing different kinds of profits, re¬ 
ference must be made to the words in S. 4 to 
ascertain what is income under the Act. In 
47 Bom. L. R. 545® the Board bad to consider 


1945 


In re B. M. Kamdar (FB) (Kania J.) 


whether royalty paid in respect of a mining 
lease under certain conditions was liable to 
tax. The contention that profits and gains of 
business oply were liable to tax and the word 

income was limited by those words was 
rejected by approving the following obser¬ 
vations of Lord Russell in 87 Bom. l.r. 817 *“: 

The word income’ is not limited -by the words 
‘profits and gains’. Anything which can be properly 
described ns ‘income’ is taxable under the Act un¬ 
less expressly exempted.” 

The Board did not appear impressed by the 
pictorial definition of “income" given in 59 I.A. 
206 .^ Lord Wright in delivering judgment of 
the Board stated (p. 551): 

‘‘But it is olear that such picturesque similes 
cannot be used to limit the true character of income 
in general, and particularly when it is constituted 
by mining rent or royalties.” 

The Board held that royalties were income 
within the meaning of the Act, whatever be 
the exact definition of the word. It was 
then observed as follows (p. 552 ): 

‘‘Income is not necessarily the recurrent return 
from a definite source, though it is generally of that 
character. Income, again, may consist of a series of 
separate receipts, as it generally does in the case of 
professional earnings. The multiplicity of forms 
which ‘income’ may assume is beyond enumera¬ 
tion.” 

None of these decisions, in my view, support 
the contention that the source must be in 
existence at the time of receipt. In fact S. 4 
(1) (b) (iii) shows that income may have ac¬ 
crued in England in 1934, and although the 
source may have ceased in 1938, if the same 
was brought in British India in 1940, it was 
taxable. If the existence of the source is im¬ 
material for this sub.clause, I see no reason 
why it should be considered material for the 
construction of the words in the main part of 
S. 4 (i). The opening words of S. 4 (l) “Sub¬ 
ject to the provisions of this Act." are 

inserted only to find out if any income, which 
is referred to in s. 4 (i), is exempted under 
the same section or another section of the 
Act. As in my opinion, Ss. 6 to 12 are not 
sections defining or limiting the word “in- 
come,” the above quoted words in s. 4 do not 
support the contention of the assessee. The 
absence of all reference to s. 6 in S. 4, and 
the words used in S. 6, make Ss. 7 to 12 as 
laying down now only the manner in which the 
income (which has been referred to in S.4) has 
to be charged, according to the rules of com. 
putation relating to each individual head 
found in the said sections. Having regard to 
the scheme of the Act the questions to be 
considered are : (l) Whether it is income re¬ 
ferred to in S, 4 (l), ( 2 ) If so, whether it is 
exempted under S. 4 or any other section of 
the Act. The next step is to divide the income- 
so arrived at under the heads mentioned in 
s. 6 and compute the same in the manner 
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laid down in those sections. In respect oi 

business and other sources” the provisions 
contained in s. 13 have also to bo applied. 
The result is the total income" on which tax 
is to be levied as prescribed by S. 3 of the Act. 
This method of approach does not leave any 
difficulty in the plain reading of the Act. 

Counsel for the assessee also relied on 
5 I.T.R. 279 .'* In that case the assessee had 
kept his accounts on the mercantile system 
under S. 13. A question arose in respect ot 
certain debts which had become time-barivd. 
It was contended that they had become timt- 
barred in the year in question and therefore 
became bad debts for which the assessee 
claimed deductions. The taxing authorities 
rejected the contention on the ground that 
they had become bad debts before the assess¬ 
ment year and the Court held that they had 
no power to interfere with the finding. In the 
course of his judgment Din Mohammad 
observed as follows (p. 304) : 

‘‘This being so, the question arises whether the 
assessee can claim any reliel on account of those 
losses, the business having been long discontinued 
before the year of accoant. The answer is clearly in 
the negative. In 58 Mad. 4337 in a case where the 
assessee had carried on several separate businesses 
before, but in the account year some of those busi¬ 
nesses had closed, a Special Bench of the Madras 
High Court held that the assessee could not set-on 
the losses of the discontinued businesses against the 
profits of the current business, inasmuch as S. 10, 
income-tax Act, dealt with businesses that were 
being carried on and not with businesses which had 
ceased to exist, and further that the losses were 
capital losses and not revenue losses.” 

It was emphasised that in order to claim a 
set oflf the condition precedent was that both 
businesses should be alive during the current 
year. Dead business’s losses cannot be set-oft * 
against living business’s gains. These obser- 
vations must be read with the facts of the 
case. If it is appl•ec^ated that the accounts are 
kept on mercantile basis, the question of re- 
ceipts does not come in; at the end of each 
year the total profits or loss on the basis of 
accrual are assessed and taxed. During the 
last year of business, when it was closed, all 
its profits and losses computed in the manner 
permitted by the Act were assessed and taxed. 
Thereafter, there can remain nothing to accrue 
or to be taxed in respect of that business. The 
contention is unsound when the computation 
is on the receipt basis, and, in my opinion, 
those observations are inapplicable when the 
mercantile basis was not the method of ac¬ 
counting. 

Counsel for the assessee strongly relied on 
the two English cases mentioned at the com¬ 
mencement of the judgment. In (l93o) 15 
Tax cas. 374*** the facts were these : A person 
doing money-lending business died. During 
his lifetime he had taken from his debtors 



1^)8 Bombay In re B. M. Kamdar (FB) {Kania J.) • A. 1. R 


bonds, which were payable at stated intervals, 
and which included certain portions of the 
loan and interest thereon. After the death of 
the money-lender certain bonds were dis- 
charged by the debtors by payment. It was 
argued on behalf of the estate of the deceased 
that this was not income as the trade had 
come to an end. The contention was rejected 
because it was pointed out that the ce-payment 
was of interest on capital which had remained 
advanced even after the death of the. trader, 
and therefore was income. In discussing the 
liability of such receipts to tax Rowlatt J. 
observed that the source must be in existence 
at the time of the receipt of the income, and 
if the trade or profession had ceased the re¬ 
ceipts were not chargeable to tax. In (1932) 17 
Tax cas. 77,^^ on facts, it was found that the 
firm was trading when the amount was re¬ 
ceived, and, therefore the question whether 
the income was received after the source had 
come to an end did not arise. In discussing 
the question of liability if the trade had 
stoppqd, Rowlatt J. made observations similar 
to what he had made in the former case. In 
my opinion, those cases are not relevant for 
the present discussion. The scheme of the 
l^nglish Act is entirely different from the 
scheme of the Indian Act. Under the English 
Act the tax is on the income of the assessment 
year, i.o., the current year’s income. As some 
or a large portion of the year is still to run at 
the time of assessment, the previous year’s or 
tlie average income of certain years is taken 
as a measure; but the tax is still on the cur. 
rent year’s income. The result is that the 
basis of taxation is accrual and not receipts, 
as contemplated by s. 4 (i) (a). The oi^ening 
words of Sch. D of the English Act show that 
the charge is on the accrual bAsis and not on 
the basis of receipts at all. A comparison of 
the two Acts shows that there is nothing like 
ss. 20 , 30 and 81 of the English Act of 1926 in 
the Indian Income-tax Act. 

In the matter of assessment in 54 Cal. 630® 
the assesses was the owner of two house pro- 
perties, one of which was mortgaged. Income 
during “the previous year” was received from 
the property but in the year of assessment the 
property was sold by the mortgagee. Relying 
on the principles of (1921) 2 A. C. 222^® and 
(1926) A. c. 293,^* it was contended that as the 
assessee had no income from the property in 
the year of asse^ment no income-tax was due 
from him, notwithstanding that in the previous 
year he derived income from that source The 
next question of law on which the Court was 

13. (1921) 2 A. C. 222 : 90 L. J. K. B. 1009 : 125 
L.T 417, Brown v. National Provident InstUntion. 

14. (1926) 1926 A.C. 293 : 95 L. J. K. B. 394 : 134 
L. T. 513, Whelan v. Henning. 


asked to give its opinion was on the basis that 
while in the “previous year” the assessee re¬ 
ceived an income from ground-rent, he had, 
in the year of assessment, derived no income 
from that source. The Court held that the 
][ndian Act of 1918 was framed on the model 
of^the English Act, It was pointed out that 
under the English Act the assessment in any 
particular year was made on the income which 
the Legislature deemed the assessee to have 
received in the year of assessment. The Legis¬ 
lature imputed statutory income to the assessee 
for computation of income for the year of 
assessment. A reference to the previous year’s 
income, under the English Act, was made 
only for the purpose of measurement and for 
computation of tax for the year of assessment. 
The observations of' Rowlatt J. in Brown’s 
case" (page 509)— 

“There is no doubt that the general scheme ot the 
income-tax is that it is payable in respect of a source 
of income existing in the year of assessment, though 
the amount is often measured by the results of the 
previous years—“ 

were, under the English Act, appropriate. 
The Court next rejected the contention of the 
Crown that the Indian Income-tax Act, 1922, 
(which was applicable to the case) maintained 
the general scheme of the English Act of 
putting tax upon income derived during the 
year of assessment. It was pointed out that 
the tax under the Indian Act of 1922 was on 
the income of the previous year and it was 
not a standard by which the next year’s 
income was to be computed. It was pointed 
out that this fundamental distinction made a 
complete change in the manner of assessment 
under the Indian Act of 1922. The Court 
relied on the rules under which adjustments 
were permissible under the Indian Act of 1918, 
but which where dropped in the Act of 1922. 
It was held that while S3. 6 to 12 stated the 
beads of income, which are chargeable, and 
which authorised specific allowances of exclu¬ 
sions, the tax was one on the total income of 
the assessee. The tax was not paid on each of 
the heads. It was pointed out that there may 
be difiBculties in computing income and the 
allowances permitted may not work out equit¬ 
ably. With that aspect the Court cannot be 
concerned in construing the plain meaning 
of the sections of the Act. In dealing with 
the exemptions allowed under Ss. 9 and 10 
Rankin C. J. observed as follows (p. 643) ' 

“It seems to me to be reasonably clear in Ss. 9 
and 10 that though the present tenM is 
throughout, the sections are to be applied to tne 
state of facts in the ‘previous year’ or in the ° 
an exceptional assessment under S. 25(1) " 

pleted portion of the year of assessment. Ijej 
-afford no reasonable ground a wntenUo 
the particular sources numbered (m) and (»v) - 

• See (1919) 2 K. B. 497. 


1945 


In re B. M. Kamdab (FB) (Kanici J.) BombEv 15!) 


persist throughout two years in order to be charge- 
4U)Ie. It is here that it is important to remember 
that the income tax is one tax as S. 3 shows it to be.” 

In numerous oases the Privy Council has 
repeatedly cautioned the Indian Courts not 
to roly on English cases which are based on 
technical rules and provisions of English law 
of taxation. The obserx'ations of Kowlatt J. 
in (1930) 15 Tax Cas, 874*® themselves show 
why the receipts should not be considered 
income if the profession or vocation had 
ceased in the assessment year. The learned 
Judge observed (p. 378): 

”... they are the receipts of the business while 
it lasted, they are arrears of that business . . . and 
are taken to be covered by the assessment made 
during the life of the business, whether that assess¬ 
ment was made on the basis of bookings or on the 
basis of receipts.” 

On the principle that in England the current 
year’s income is assessed and taxed, while the 
business is going on during that year, the 
income is taken to be covered by the assess- 
ment and there can arise no question of taxing 
it again at any later date. This emphasises 
the distinct principle of taxation under the 
English Act. The observations in (i932) 17 
Tax cas. 77** are also explicable on tbfi ,same 
footing. On the other hand, Lord Wright in 
delivering the judgment of the Privy Council 
in 47 Bom. L. K. 545® observed : “Income, 
again, may consist of a series of receipts, as 
it generally does, in cases of professional 
earnings.” He did not draw a distinction 
between receipts during the time the assesses 
was carrying on a profession and after ho bad 
jceased to practise. In my opinion, the question 
whether a particular amount is income or not 
has nothing to do with the time of its receipt. 
jThe question of receipt is material only for 
.the purpose of determining whether on that 
jamount tax is to be levied under the Act in 
the year of assessment. The question of 
receipt may be material, not for the purpose 
of determining whether it is income or not, 
but for computing it in the assessment year. 
If the assessee, in respect of his business or 
income from other sources, keeps bis accounts 
on the mercantile basis, bis income is com¬ 
puted on the footing of accrual. If on the 
other band bo keeps his accounts on the 
footing of receipts, bis income is computed in 
that manner. There is no difilculty in reading 
Ss. 10, 12 and 13 together for the purpose of 
computation. The allowances permitted under 
Ss. 10 and 12, if the method of accounting is 
the mercantile method, will have to be com¬ 
puted according to that method. If, however, 
the computation is on the method of receipts, 
all those allowances must be allowed in the 
year of disbursements, irrespective of the ques¬ 
tion when the liability to pay the same arose. 


Any other construction will result in a hope¬ 
less confusion. If the method of accounting is 
receipts, on the credit side, irrespective of the 
question whether the source exists or not, the 
receipt, which is income, is credited. On the 
debit side disbursements or "deductions,” j^r- 
mitted in s. 10 or S. 12, irresi^ective of the 
question when the liability to pay the same 
arose, have to be entered. The balance so ar¬ 
rived at has to he taxed. It need not be 
reijeated that the gross receipts are not to be 
taxed. If the taxing authorities have accepted 
the method of accounting as cash receipts 
and cash payments, this is the only way in 
which the “total income” could be properly 
computed in the assessment year under the 
Income-tax Act. 

I do not think this construction of S. 4 
results in making two incomes out of the same 
amount, as argued on behalf of the assessee. 
Clauses (a), (b) and (c) of sub-s. (i) are con¬ 
nected by the word "or” and not “and". The 
result is that in the previous year’s income, 
which is to be included in the "total income,” 
the amount can be entered if it falls under 

(a) , or (b) or (c). It must be recognised that' 
if a particular amount is assessed and taxed) 
under (a), or (b) or (c), the same amount' 
cannot be taxed under a different heading 
either in the same year or in a different year. 
It is therefore futile to contend that the 
result of the construction suggested above 
makes the same income liable to tax under 
two heads. The contention that under the 
Indian Act the method of accrual only is ac- 
cepted as the method of taxation is unsound, 
because S. 4 (l) (a) expressly makes the 
receipts of income, from whatever source 
derived, taxable if it is received in the “pre¬ 
vious year”. The words there used clearly 
mean the income received for the first time, 
if the method of accounting is not mercantile 
basis. On that amount the assessee will not 
be taxed on the accrual basis under S. 4 (i) 

(b) , but the taxation will be under S. 4 (i) (a) 
only. As pointed out in 54 Cal. 630® the In- 
come tax Act of 1918 was framed to tax the 
income of the current year. To ascertain the 
amount the income of the previous year or 
the average of certain years was taken as a 
measure. The tax, however, was on the in- 
come of the current year. That scheme was 
changed by the Act of 1922 and thereafter in 
fact it was the income of the previous year 
which was taxed. On that ground alone the 
relief granted under s. 26 of the Act could be 
justified and reconciled. In 1989 the Act was 
again amended. One of the principal objects 
of the amendment of the v^ious sections was 
to tax the foreign income of a resident or the 
foreign income of a non-resident brought into 
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British India. We are not directly concerned 
with the motive^ of the Legislature but we 
are bound by the effects of the amendments. 
The amendments made by that Act further 
emphasise the view that under the Indian 
Act ‘accrual’ is not the only basis tor com¬ 
putation and taxation. There appears no 
justification for the contention that S. 4 (l) 

(a) is limited to receipts by non-residents 
only. If that was the intention of the Legis- 
lature. cl. (a) should be after S. 4 (1) (c) and 
not where it is placed. The separate scheme 
of computation lound in ss. 7 to 9 on the one 
hand, and Ss. 10 to 12 read with S. 13 on the 
other hand, also negatives that contention. 
Again the fact that S. 4 (i) (b) is confined to 
“persons ordinarily resident” and S. 4 (l) (c) 
is confined to persons “not ordinarily resident” 
emphasises the construction that S. 4 (l) (a) 
is of general application and not limited to one 
of those two classes of persons only. 

Neither side relied on s. 25 of the Act. This 
course ap^iears to have been advisedly ad¬ 
opted because it is a permissive right given 
to the taxing authorities to prevent a man 
escaping assessment, if he proposes to close 
his business and leave British India in the 
middle of a year. In my opinion that section, 
however, does not preclude the authorities 
from proceeding with the assessment of an 
assessee, against whom the machinery of that ■ 
'section is not used, under the other sections 
of the Act. In my opinion, therefore, the 
conclusion of the Commissioner is right and 
the answer to the question must be in the 
affirmative, with this reservation that the gross 
outstanding fees are not taxable but they^ are 
'subject to the deductions permitted under 
|S. 10, in view of the fact that the method of 
accounting regularly employed by the asses- 
'see was the cash receipts basis. 

Chagla J. — The question for our deter¬ 
mination in this reference is whether the re¬ 
ceipts from a business or profession which has 
been discontinued are income liable to tax 
under the Income-tax Act. It has been con¬ 
tended by the assessee that the profits or 
gains of a business or profession are only tax¬ 
able provided the business or profession was 
carried on at the time the profits or gains 
were received. It has been further contended 
that the whole scheme of the Income-tax Act 
is to tax income only so long as the source 
from which the income was derived is in ex¬ 
istence. If the income is received from a de- 
funcb source, then that income is not liable 
to tax. 

In order to understand and appreciate this 
contention of tha. assessee, it is necessary to 
consider the scheme of the taxing statute. 
Section 3 of the Act provides that the tax 
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shall be charged at the rate mentioned in the- 
Finance Acti Section 4, which defines the ap¬ 
plicability of the Act, lays down the condi¬ 
tions of chargeability. It states what the total 
income of the assessee in any previous year 
is. That section deals in the first instance 
with any person whether he be a resident or 
non-resident in British India. Then it deals 
with a resident in British India and finally 
with a person not resident in British India. 
In the case of any person the conditions of 
chargeability shall be that the income shall be 
received or deemed to be received in British 
India in the previous year. Having dealt with 
the receipt of income in British India and 
made it liable to tax in the case of every per¬ 
son, the section then proceeds to deal with 
accrual of income and in cl. (b) it deals with 
accrual in the case of a resident in British 
India and in cl. (c) in the case of a non-resi¬ 
dent in British India. Then under sub-s. (3) 
it provides various exceptions which need not 
be included in the total income of the asses¬ 
see. Therefore, in the first instance, it is ne¬ 
cessary to ascertain whether what is sought 
to be charged as income under s. 4 satisfies 
the coliditions of Chargeability laid down in 
that section. 

“Income” is nowhere defined in the Act. 
Even the plain natural meaning of “income” 
is so full of connotations that it is not al¬ 
ways easy to say with precision what exactly 
“income” means. Even so high a tribunal as 
the Privy Council when it has launched upon 
the adventurous task of defining “income” 
has found itself confronted with serious diffi¬ 
culties. In 59 I. A. 206.^ Sir George Lowndes 
delivering the judgment of the Privy Council 
defined “ income ” as a periodical monetary 
return “coming in” with some sort of regula¬ 
rity, or expected regularity, . from definite 
sources. He likened “income” pictorially to 
the fruit of a tree, or the crop of a field. Ho 
further points out that the expansion of " in¬ 
come” into income, profits and gains is more 
a matter of words than of substance. In 37 
Bom. Ii. R. 317,^® the Privy Council went as 
far as saying that anything which can pro¬ 
perly be described as income is taxable under 
the Act unless expressly exempted. Lord 
Wright in the judgment of the Privy Council 
in (1943) 11 1. T. E. 513,® appreciates the diffi¬ 
culty of defining “income” and concedes that 
it is perhaps impossible to define it in any 
precise general formula, but he says that it is 
a word of the broadest connotation. He rather 
disapproves of Sir George Lowndes' pictoria 
language and sounds a note of 
against using picture^ue similes to ® 

true character of income in general. 
several instances of what "income migh ■ 
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And it is rather pertinent to note that he con. 
eiders a series of separate receipts in the case 
of professional earnings as income. 

The first question then is: are the outstand. 
ing professional fees which were realized by 
the assesses during the year under assessment 
income within the meaning of s. 4 of the Act? 
It has not been disputed and it cannot be dis¬ 
puted that these professional,fees would have 
undoubtedly been "income” if the assesses 
had been carrying on his profession as a 
consulting civil engineer in the accounting * 
year. It is also admitted that when these fees 
accrued to the assesses they were income, but 
he was not taxed with regard to these fees 
because he was maintaining his accounts 
on a cash basis and not on a mercantile basis, 
which right is given to him under S. 13 of the 
Act. It is difficult to see how or why these 
receipts which would be "income” if the busi- 
ness was going on should cease to be “income” 
merely because that business had ceased at 
the time these receipts were collected. Sec¬ 
tion 4 refers to all income, profits and gains 
• from whatever source derived. This parti¬ 
cular income was derived from the profession 
|of. the assesses. Section 4 does not lay down 
las a condition of chargeability that the source 
jshould be in existence at the time the income 
hs received. The only two conditions which are 
imposed by that section are that the receipt 
must be income and it must be received in 
British India during the previous year. In 
this case it is not disputed that the assesses 
received the amount in question in British 
India during the previous year and it was an 
amount derived from a particular source, 
namely, his profession, although that source 
had ceased to exist at the time when the 
amount was received. 

A rather ingenious constructiAn of S. 4 was 
suggested by Sir Jamshedji Kanga on behalf 
of the assessee. He argued that sub-cl.(a) of 
S. 4 only applied to persons not resident in 
British India and that in the case of persons 
resident in British India the only income 
chargeable was that which accrued or arose 
or was deemed to accrue or arise in British 
India during the previous year. It was there¬ 
fore suggested that in India as in England all 
assessment of residents in this country was on 
the accural basis and the cash basis permitted 
under S. 18 was merely a method of arriving at 
the income. It was therefore contended that the 
assessee could only be assessed with regard to 
income which accrued to him and as his busi¬ 
ness bad come to an end, there could be no 
accrual of income from that source. Such a 
construction, in my opinion, is patently op- 
posed to the scheme of S. 4 and to the other 
provisions of the Act. If receipt of income 
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was intended to apply only to non-residents, 
then it is difficult to understand the use of the 
language “any iierson" and also why this 
particular provision was not inserted in sub- 
cl. (c) w’hich deals with the case of non-re- 
sidents. Further as S. 13 permits of the cash 
method of accounting in the case of business 
and other sources provided in Ss. 10 and 12, 
the Legislature had to make both actual 
receipts in certain cases and accrual of income 
in other cases liable to tax which it has done 
under S. 4. Whereas S. 4 lays down the con- 
ditions of chargeability, s 6 deals with the 
manner of chargeability; and to use the 
language of their Lordships of the Privy 
Council in G5 I, A. 332* (p. 347) : 

“The effect of S. 6 is to classify profits and gains 
under different beads for the purpose of providing 
for each appropriate rules for compiniug the 
amount.” 

Therefore, once it is ascertained that the 
amount is income under S. 4, the next step 
is to classify it under one of the heads men- 
tioned in S. 6. This classification is solely for 
the purpose of computing the amount of 
income. Sections 6 to 12 provide a machinery 
for computation for every species of income 
which is made chargeable under S. 4. In the 
first instance, there are four specific heads 
under S. 6; and even if a particular kind of 
income does not fall under any of these four 
specific heads, it would fall under the wide 
residual head provided under S 12 As pointed 
out by Lord Russell of Killowen delivering 
the judgment of the Privy Council in 67 1. a. * 
228^ S. 12 describes (p. 239): 

”a true residuary group embracing within it all 
sources of income, protits and gains provided the 
Act applies to them, i.e., provided that they accrue 
or arise or arc received in British India or are 
deemed to accrue or arise or to be received in British 
India, as provided by S. 4, sub s. (1), and are not 
exempted by virtue of S. 4, sub-s (3).” 

It would not be true to say that Ss. 6 to 12 
in any way control or limit the conditions of 
chargeability laid down in S 4 of the Act. In 
the first place, as I have already pointed out, 
these sections merely provide various heads 
under which different income is to be classi- 
fied for the purpose of computation, and the 
definition of a head cannot possibly control 
the meaning of income as referred to in S. 4 
of the Act. Further the very presence of a 
true residuary head under S. 12 makes it im- 
possible for any income which falls under 
S. 4 to escape from falling under one of the 
heads under S. 6. Unfortunately the language 
used by the Privy Council in 67 I. A. 228* has 
afforded some basis to Sir Jamshedji Kanga 
to raise an argument that S. 6 is the real 
charging section and that it is only that 
income which satisfies the conditions laid down 
in Ss. 6 to 12 which is liable to tax under the 
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Act. In that case their Lordships said that 
although Ch. 1 of the Act was entitled “charge 
of iucume-taA,’' the real charging section was 
S. 0 which occurred in ch. 3. As I have al. 
ready pointed out, in a later Privy Council 
case, 65 I. A. 332;^ tat p. 347) their Lordships 
have taken quite a different view of the true 
effect ot s. G But it must also be remembered 
that when these observations were made by 
the Privy Council it was dealing with the Act 
as unamended by the Act of 1939, and under 
the old Act the language of S. 4 was different. 

Section 4, as it then stood, provided 
“tbiit tbe Act shall apply to all income, profits or 
pains, as de^Cl■ibt.-d or comprised in S. C, from what, 
ever source derived, accruing or arising, or received 
in Bciu=h India, or deemed under the provisions of 
this Act to accrue, or arise, or to be received in 
British I^jdia.” 

Under tbe present section reference to S. G 
has been removed, and we have the phrase 
“subject to tbe provisions pi this Act.” It 
is true that even under the present section 
“subject to the provisions of this Act” would 
necessarily include tbe provisions of S. C. But 
as under the old Act the income referred to in 
S. 4 was speciffcally conlined to that described 
or comprised in S. 6, it is quite understand¬ 
able why Lord Russell should refer to S. G as 
tbe true charging section as it was given that 
high place of honour in S. 4. Not only was 
S. 4 amended by the Act of 1939 but also 
S. 12 . Under the old Act tbe other sources 
were in respect of income, profits and gains 
• of every kind and from every source to which 
the Act applied. Under the amended Act 
income, profits and gains of every kind which 
may be included in the total income and are 
not included under any of the specific heads 
mentioned in S. G may be included under this 
bead. While it is true that tbe amendments 
I have just referred to do not in any w’ay 
extend the definition or the import of income 
under the Act, whatever the position might 
have been under the old Act,, it is perfectly 
clear that under the Act with which we are 
concerned S. C is not a charging section and 
it does not in any way affect or control the 
conditions of chargeability. 

The next question is: do these receipts fall 
under the head “profits and gains of business, 
profession or vocation”? This bead only ap. 
plies to a business, profession or vocation 
carried on by the assesses. In the case before 
us, the profession was undoubtedly carried on 
by the assesses. The material question is 
whether tbe section requires that it should be 
carried on at or up to a particular point of 
time. Three possible constructions have been 
suggested at the bar: first, that the expression 
“carried on by him” merely connects the 
assessee with the business or, in other words, 


it is merely a paraphrase of “his business, 
profession or vocation”; second, that it must 
be carried on at any time during the year of 
assessment; and third, that it must be carried 
on at tbe time the profits or gains of the 
business or profession were received. It is 
rather difficult to accept the firet construction 
because an assessee cannot carry on the 
business of any one*else except his own, and if 
the only object of the Legislature was to refer 
to his business, the language used seems to be 
particularly inapt. But I see no reason to read 
in the expression “carried on by him” the 
words “at the time the income, profits and 
gains are received.” All that is required is 
that it must be a business which is carried on 
by the assessee in the previous year—the year 
under assessment. In this case the business 
was carried on by the assessee in the previous 
year up to 1.5th February I93S. It is true that 
subsequent to 15th February 1938, for the rest 
of the accounting period up to 3ist December 
1938, the assessee did not carry on the business. 
But tbe section does not require, as I read it, 
that it must be carried on throughout the year ‘ 
under assessment. This particular source was 
in existence in the accounting year, and the 
assessee is liable to pay tax on all income, 
profits or gains derived from all sources in 
existence in the year under assessment. 

Even if this income does not fall under the 
head of business, profession or vocation if it 
is income at all. it must necessarily fall under 
the residuary head under S. 12. This head, as 
I have already pointed out, refers to income, 
profits and gains of every kind and tbe only 
condition required is that it cannot be included 
under any of tbe preceding heads referred to 
in Ss. 7 to 10. It is possible to dispose of this 
reference on the short point that as the profes¬ 
sion was carried on by the assessee in tbe year 
under assessment, the profits and gains of 
that profession are liable to tax. As the 
matter was debated at great length and as we 
have had the advantage of listening to very 
learned arguments from counsel on both sides, 

I should like to add that in my opinion, even 
if the business or the profession had been dis¬ 
continued prior to the accounting year, I see 
no reason why the profits and gains of such 
discontinued business or profession should not 
fall under the residuary bead under S. 12, if 
in fact they were received during the year 
under assessment. It has been contended that 
what the assessee received was gross receipts 
and these do not constitute profits and 
of a business or profession. It has got ^ 
remembered that as this assessee had adop 
the cash basis as his method of accounting e 
would be taxed on the actual receipts and not 
on any accrual basis. It is true that he wo 
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not be liable to pay the tax on gross receipts, 
but he would be permitted to deduct there, 
from all permissible allowances under s. 10 
of the Act. In the case before u9, the assessee 
received the sum of Rs. 12,802 from his profes¬ 
sion. There is no reason why he should not 
deduct from this sum any permissible expendi- 
ture incuri:ed by him for the purpose of his 
profession. If in fact he incurred no expendi- 
ture for the purpose of his profession in the 
year under assessment, then the receipts con- 
stitute the profits and gains of his profession. 

The contentions of the assessee have received 
considerable support from the observations of 
Rowlatt J. reported in two English cases,( 1930 ) 
15 Tax Cas. 374**^ and (1032) 17 Tax Cas. 77^* 
and from the fact that in England the out. 
standings remaining to be collected by a pro- 
fessional man, after he has ceased to practise 
that profession, are not assessable to income- 
tax. The Privy Council has often sounded a 
note of warning against relying on English 
cases based on English income-tax statutes 
for the purpose of construing our own statute. 
As stated by their Lordships in 59 i. a. 206" 
the Indian Act is not in pari materia. English 
decisions are only helpful when they enun¬ 
ciate a principle which is wide enough to be 
applicable both here and in England notwith¬ 
standing the fact that the taxing statutes of 
the two countries are entirely different and 
are based upon technical rules which have 
very little in common. 

The reason why outstanding fees of a pro- 
fession collected after its discontinuance are 
not taxed in England is that they are taken 
to be covered by the assessment made during 
the life of the profession as pointed out by 
Rowlatt J. in (1930) 15 .Tax Cas. 374.^*’ And ' 
in (1932) 17 Tax cas. 77,*^ Greer L. J. at 
page 89 concedes that these outstandings are 
income and that in England some people by 
a stroke of good fortune are enabled to escape 
paying tax upon income that they have made 
by reason of a technical application of the 
provisions of the taxing Acts. The fundamen- 
tal difference between our taxing statute and 
the English statute must always be borne in 
mind. Our Act taxes the income of the pre¬ 
vious year, the English Act taxes the income 
of the current year; and as the actual income 
of the current year must to a largo extent be 
estimated by reference to various considera¬ 
tions and not to the actual income earned in 
that year, income in England has to be com¬ 
puted on an accrual and not on a receipt 
basis. In the well-known case in 54 cal. 630,^ 
Sir George Rankin C. J. explains why in 
England the source of the income bos to be 
in existence in the year of assessment. At 
page 636 be says: 


"If in the year of assessment the assessee bad 
derived some income from a particular source the 
amount for purposes of taxation might have to be 
computed at least provisionally by reference to his 
income from that source in one or more of the years 
immediately preceding, li, however, the assessee in 
the year of assessment derived no income from a 
source which in the previous years had yielded in- 
come the statutory rules as to computation of the 
present and future by reference to the past did not 
apply so as to impute to the year oi assessuient an 
income which did not exist at all. The basis and 
subject-matter of the tax was the income in the year 
of assessment. As a matter of law ibis is true be¬ 
cause it is the true construction of-lbe English sta¬ 
tutes and for no other reason.” 

It has been strenuously urged by Sir Jam- 
shedji Kauga that the Piivy Council in 59 i.a. 
206“ has decided that when a business pomes 
to an end any income derived trom such a 
business is not liable to tax. The tacts of that 
case clearly show that the two sums received 
by the assessee company were received not 
out of any business carried on by them but 
as a solatium for the compulsory cessation of 
its business. As they did not arise from o.uy 
business or from any continuous exercise of 
an activity, the Privy Council came to the 
conclusion that the sums did not represent 
income, profits or gains'within the meaning 
of the Act and liable to tax. It is not permis^ 
sible, in my opinion, to extend, the etlect of 
this decision to mean that even if these two 
sums had been received as a result of tins 
carrying on of the assessees’ business still they 
would ngt have been liable to tax merely be¬ 
cause that business bad ceased at the time 
when these two sums were received. 

Strong reliance was placed by Sir Jam- 
shedji Kanga on a judgment of Din Moham¬ 
mad J*. of the Punjab High Court in 5 i. t. K. 
279.** In that case the assessee closed his 
business in 1931 as he sufl’eted heavy losses. 
Ho accep^d bonds in respect’of moneys out¬ 
standing from some of the debtors. These 
bonds became time-barred in the accounting 
year, and the assessee claimed to set-off those 
losses against the profits of another business 
which he was still carrying on. Din Moham- 
mad J. held that the assessee could not do so 
as he could not set.^ff the losses of a dis¬ 
continued business against the profits and 
gains of a current business inasmuch as S. lo 
Income-tax Act, dealt with businesses that were 
being carried on and not with business which 
had ceased to exist. Din Mohammad J. was 
dealing with a case of a set-off and not the 
question of income oi a discontinued business. 
But in any case all that Din Mohammad j! 
decided was that s. lo requires that the busi- 
ness should not have ceased to exist in the 
year under assessment and should be earned 
on by the assessee. In ihp case before ua, as 
I have pointed out, the profession of the 
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assessee had not ceased to exist and was being 
carried on at least for a part of the year 
under assessment. 

I, therefore, agree with my learned brother 
Kauia that the question raised in this refer, 
ence should be answered as he has suggested. 

I have had the advantage of reading the 
judgment just delivered by the learned Chief 
Justice. J have given it my most careful at¬ 
tention. It is with the very greatest reluct- 
anco that I find myself in disagreement with 
the conclusion reached by him. 

u.K, Order accordingly. 

A. 1. R. (32) 1945 Bombay 464 

Divatia and Lokur JJ. 

Navroji N. Vakil — Appellant 

V. 

Government of Bombay. 

I' lrot Appeal No. 317 of 1939, Decided on 31st 
August 1944, from decision of Joint First Class Sub- 
Judge, Ahmedabad, in Suit No. 2o4 of 1937. 

Bombay Land Revenue Code (5 of 1879), Ss. 66 
and 48 — Non-agricultural use without permis¬ 
sion — Enhanced assessment can be levied for 
entire period of such user. 

In n case where the^land is converted to non- 
agricultural u»c without previous permission and 
which, therefore, falls under the provisions of S. 66, 
the Government is entitled not only to levy a fine 
hut also the enhanced non-agricultural assessment 
for the whole of the period during which it has been 
-:o used: <’37) 24 A l.R. 1937 Bom. 226; 9 Bom. 483 
and Second Appeal No. 764 of 1942, Disting, 

[P 465 Cl] 

G. N. Thalcor, J. C. Shah and N. C. Shah 

— for Appellant. 
B. G.Tiao (Qovernnieni Pleader) 

— for Government of Bonjbay. 

Divatia J _In this case an issue was sent 

for a finding by the lower Court. Th5 issue 
was whether the order of the Collector dated 
20 th June 1933, was illegal and ultra vires. 
The lower Court has, after taking evidence, 
returned the issue with the 6nding that the 
order was not illegal and ultra vires. If that 
finding is correct, the plaintiff’s suit tvould be 
liarred by limitation under Art. 14, Limita¬ 
tion Act. That is common ground. The only 
question is whether the finding of the lower 
(]ourt is correct. The p^intiff's case was that 
cbo Government had wrongly issued a notice 
under S GG, Bombay Land Revenue Code, for 
levying enhanced non-agricultural assessment 
on the whole area of his land, viz., 14 acres 
md 14 gunthas, plus a fine of Bs. 60. It 
appears from the evidence, and it is conceded 
dso, that out of this total area an area of 
7 acres and 8 gunthas was used by the plain¬ 
tiff for non-agricultural purposes. His case, 
however, was that the remaining area of 
7 acres and C gunthas was used for agricul¬ 
tural purposes, and that therefore the Govern¬ 
ment had no power to charge enhanced 


non-agricultural assessment for the whole of 
the area, and in any case, it had no power to 
levy it retrospectively from 1928 up till 1933 
when the order was made. The plaintiff paid 
under protest the enhanced assessment for the 
eight years from 1928 to 1936, and this suit was 
filed to recover back the amount so paid under 
protest. 

The only question that now’ survives is 
whether the Collector’s order to levy non- 
agricultural assessment on the whole of the 
land and that too for the whole period from 
1928 to 1936 is valid. The determination of 
that question depends upon the evidence which 
has been led after remand. That evidence 
consists of two revenue servants examined on 
behalf of the Government and one ex-circle 
inspector who has been examined on behalf of 
the plaintiff. The lower Court has placed 
reliance upon the evidence of Chimanlal 
Gopallal, Ex. 73, who is a surveyor. He has 
deposed that he visited the land in dispute in 
1928, and that although it was used for agri- 
cultural purposes before, he found that from 

1928 onwards the land was occupied partly by 
a chawl, partly by a dhobi ghat, and the 
remaining open land was used for drying 
clothes and for the passage of waste water. 
He^ accordingly made a report in December 

1929 to the Collector, which is Ex. 75. In the 
report he has stated that clothes were being 
dried in the open space measuring 12 acres 
and 16 gunthas apart from the land occupied 
by the dhobi ghat. As against that the plaintiff 
relies on the deposition of the ex-circle inspec- 
tor, Ex. 67, and the plan alleged to have been 
prepared by him in April 1928 in which it is 
alleged that the land, which was used for non- 
agricultural purposes, was demarcated from 
the rest of the land used for agricultural 
purposes. The plan, however, by itself does 
not throw any light on that question. It 
appears to have been sent to the municipality, 
and at the most it shows the proposed manner 
in which the land was sought to be used. 
Witness Chimanlal says that he did not see 
any hedge between the two plots of the land 
and that the land was promiscuously used for 
drying clothes, or the passage of waste wjrter. 
We do not see any reason to disbelieve this 
witness especially as he made his report as 
early as in 1929. We have no doubt, therefore, 
that practically the whole of the land has been 
used for non-agricultural purposes. 

Mr. Thakor, however, contended that m 
any case the Government has no power to 
levy altered and enhanced non-agricnltuw 
assessment retrospectively, i.e. for the 
of five years from 1928 to 1933 when t e 
order was made, and he has relied upon a 
decision of this Court in 39 Bom. I*- 
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366* which follows a previous decision of 
our Court in 9 Bom. 483.- The facts of 
that case, however, were entirely different 
from those of the present case. In that case 
the Commissioner had made an order direct¬ 
ing the Collector to take steps to revise the 
non-agricultural a^ssmentof the lands under 
S3. 4S and 52, Bombay Land Revenue Code. 
No notice seems to have been given under 
S. 66, and. on those facts, it was held ;that 
the Government bad no power under the 
provisions of S. 48 itself to levy non-agri- 
cultural assessment with retrospective effect. 
In 9 Bom. 483’ also it appears that the 
case fell under S. 48 and not under S. 66. 
It may be at once conceded that if the case 
falls under s. 48, the Government would 
have no power to levy non-agricultural assess, 
inent with retrospective effect. But there is 
no doubt, in our opinion, that if the case is 
governed by S. 66, as the present case admit- 
tedly is, the Government has the power to 
levy not only a fine but also new assessment 
which may be leviable under the provisions of 
S. 48 for the period during which the land has 
been used for non-agricultural purposes. That 
is expressly provided for in s. 66. Besides, 
R. 86 (b) of the rules framed under the Bom- 
bay Land Revenue Code also provides that 
where no permission was given the altered 
assessment levied for non-agricultural use 
shall always be levied from the first day c/ 
the revenue year in which the use commenced. 
There is no doubt, therefore, the# the inten- 
jtion of the Legislature was that in a case 
where the land was converted to non agri. 
cultural use without previous- permission and 
which, therefore, falls under the provisions of 
,s. 66, the Government is entitled not only to 
|levy a fine but also the enhanced non-agri- 
cultural assessment for the whole of the period 
iduring which it has been so used. Section 65, 
which provides for the use of land for non. 
agricultural purposes with permission, also 
provides for a fine but not for retrospec¬ 
tive payment clearly because the land is 
not so used at the time when the permission 
is sought. Where land is used without permis- 
sion. Government must have the power, and 
it indeed has, to levy non-agricultural assess- 
ment for the period during which it has been 
so used. Mr. Thakor, however, contends that 
all that the Government can do is to levy a 
fine even in such cases and the amount of 
that fine may cover the amount of the en¬ 
hanced non-agricultural assessment. But the 

1. (’37) 24 A. I. B. 1937 Bom. 226 ; 169 1 C. 542: 
39 Bom. L. R. 266, AhmedabaA Oinning and 
Manafaotaring Co., Ltd. v. Secretary of State. 

2. (’86) 9 Bom. 483, Shapurji Jivanji v. Collector 
of Bombay. 
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express words of the section are that this new 
assessment for the period during which it has 
been so used is to be levied over and above 
the fine imposed. In fact, this is an additional 
penalty. We, therefore, hold that under s. 66, 
which governs the present case, the Govern¬ 
ment has power to levy altered a^essment 
for the period of five years between 1928 
and 1933. 

I may refer here to au unreported decision 
of Chagla J. in Second Appeal xo. 704 of 
1942.-* It has been relied upon on behalf of 
the appellant, but that decision has no appli¬ 
cation to the facts of this case. That case fell 
under the provisions of s. 45, Bombay Land 
Revenue Code, and not under s. 48 or s. 60 , 
and therefore no argument seems to have 
been advanced there regarding the provisions 
of S. 66. The result is that the suit is barred 
by limitation under Art. 14. Limitation Act, 
and fails also on the merits. The appeal is, 
therefore, dismissed with costs. 

_ Appeal dismissed. 

3. Second Appeal No. 764 of 1942, Decided on 
24th July 1944, by Chagla J., Government of Bom¬ 
bay V. Borough Municipality, Ahmedabad. 
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A. B. Craig and another — Defendants. 

0. C. J. Suit No. 980 of 1941, Decided on 12th 
December 1944. 


Civil P. C. (1908), O. 1, R. 8 — Damages for 
wrongful dismissal — Suit for, against unregis¬ 
tered society through some of its members is 
maintainable. 

A suit for damages for breach of an alleged con- 
tract of employment against an unregistered society, 
whose property and funds are not vested in any 
individual but belong to and remain vested in the 
members of th.e. society, through somtf of its members 
is maintainable : Case law disc^tssed. [P 469 C 2] 

S. R. Tendulkar and N. P. Engineer {Advocate- 
General — for Plaintiff. 

M, L. Maneksha and P. A. Mahalc— 

for Defendants. 

Judgment-This suit is filed by the 

plaintiff, who is a solicitor, for damages for 
breach of an alleged contract of employment 
by the G. I. P. Railway Employees Mutual 
Benefit Fund Society. The plaintiff alleges 
that the society had agreed to employ him on 
the terms mentioned in para. 4 of the plaint. 
That society is not registered. Two persons 
are made party defendants and are sued on 
behalf of themselves and all other members of 
the said society. When the suit was filed leave 
was obtained under o. l, R. 8. Civil P. C., 1908 
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At that time the prayers -were only for a 
decree against the defendants for a sum of 
Rs. 90,000 and for costs. The defendants there- 
after took out a summons to revoke the leave 
granted ex parte. That summons came for 
argument before Chagla J. The judgment on 
that summons is reported in (1942) 44 Bom. 
L. R. 251."* The learned Judge considered that 
on the averments in the plaint the prayer was 
for a decree against all individuals of the 
society personally, and such relief was not 
permitted by law. The ex parte leave origin¬ 
ally granted was therefore set aside. That 
judgment wasdelivered on ilth November 1941. 
On 25th November 1941, the plaintiff took out 
a summons for amendment of the plaint and 
for leave under o. l, R. 8, to sue the defendants 
in their representative capacity, and for leave 
under cl. 12, Letters Patent. That summons 
was argued at length before Chagla J., who by 
his order dated 2nd December I94l, allowed 
the amendment and granted leave under o. l, 
R. 8. Pursuant to that order the plaint has 
been amended and in para. 2 of the plaint it 
is stated: 

"the plaintifi craves leave to refer to the rules of the 
said society when produced. There are funds belong¬ 
ing to the said society in which all the members of 
the said society are interested as provided by the 
rules of the said society." 

The prayers were also amended. The prayers 
as amended are for a declaration that the 
members of the said society are liable to pay 
and the plaintiff is entitl^ to receive from 
them the amount claimed as damages; that 
it may be declared that the amount men¬ 
tioned in the above prayer is payable to the 
plaintiff out of the funds of the society and 
that the defendants or defendant 2 as the 
trustee of the society may be ordered to 
pay to the plaintiff the aforesaid sum out 
of the funds of the society. In the plaint 
even before the amendment it was stated 
that defendant 2 was a trustee of the society. 
The defendants have filed a written state, 
ment raising various defences. It is alleged 
that between 1st June 1941 and 26th November 
1941, 303 new members w’ho were in no way 
concerned with the alleged wrongful dismissed 
of the plaintiff and with this suit became 
members and became entitled to the funds. 
It is further stated that during the same period 
768 members ceased to be members of the 
society, and were paid the sums respectively 
payable to them out of the funds of the society. 
It was therefore contended that the new mem¬ 
bers bad no common interest with the named 
defendants in the plaintiff’s claim and they 
may have separate defences which were dis¬ 
tinct in themselves. It was contended that the 

• (’42) 29 A. I. R. 1942 Bom. 136 : I. L. B. (1942) 
Bom. 504 ; 44 Bom, L. R. 251. 


order made under 0.1, R. 8, should be revoked. 
In my opinion it is not open to the defendants 
to raise that plea. This is a contention about 
the validity of the order and should have 
been argued when Chagla J., made the order 
after hearing both parties. If they were dis- 
satisfied with that order, which was not ex 
parte, their remedy was to appeal. In, my 
opinion, it is not within the province of this 
(iourt at the hearing now to set aside the 
order on the ground that it was wrong in 
law. 


The firet contention urged on behalf of the 
defendants is contained in issue No. l, viz., 
whether the suit as framed is maintainable. 
The basis of this argument must be the as¬ 
sumption, as true, of the facts mentioned in 
the plaint. The contention is that a suit can¬ 
not lie against the defendants in their repre¬ 
sentative capacity when the relief asked is 
the payment of a sum of money. It was 
argued that the procedure pertaining to re¬ 
presentative suits is inapplicable to actions 
on debts, or money claims, or to liability 
under contracts or in tort. In support of 
this contention, Mr. Maneksba relied on 
several authorities which I shall presently 
consider. In order to appreciate the effect 
of the various decisione cited on behalf oi 
the defendants it is necessary to bear in mind 
the material facts alleged by the plaintiff in 
his plaint. They are : (1) that the society is 
unregisterei^ (2) that defendant 2 is a trustee 
of the society; (3) that there are funds be¬ 
longing to the society in which all the mem¬ 
bers of the society are interested as provided 
in the rules of the society ; (4) that in addition 
to the declaration, the prayer is for an order 
of payment against the defendants in their 
representative capacity out of the funds of 
the society. A copy of the rules has been 
produced and it can be seen that the society 
is of non.official character and is not subjecc 
to any control by the G. I. P. Railway ad¬ 
ministration as regards the disposal of its 
funds except to the extent provided under 
the rules. Rule 22 states that there shall be 
a trustee of the society, who shall be a mem¬ 
ber of the society stationed in Bombay. Then 
follow the provision for his election, his tem¬ 
porary absence, and appointment of someone 
else under certain circumstances. There is 
no provision throughout the rules for vesting 
any property of the society in the trustee. 
Rule 22 (b) provided that the bankers of the 
society shall be the National Bank of India 
and/or the Imperial Bank of India. It then 
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operated ujwn by the manager and the trustee for 
the time being appointed under sub-ol. (a) hereof.” 

Rule 22 (d) provides as follows : 

“All investments shall be made and placed in the 
name of any banker of.the society for the time being 
or in the name of the nominees of such bank and 
the securities representing such investments retained 
by such bank on behalf of the society. Such bank 
or its nominees shall in regard to the holding and 
disposal thereof and of tbe interest and income 
therefrom from time to time act on the joint instruc¬ 
tions in writing of the General Manager for the time 
being of the G. I. P. Railway, the Manager of the 
Society and the trustee for the time being appointed 
under sub-ol. (a) hereof." 

The other rules art* not material for the pre- 
sent discussion. From these facts it is there- 
fore clear that the fund of the society is not 
vested in any one else. It is vested in the 
society itself. The investments are held by 
the banks or the banks’ nominees for the 
society and the Manager and the other per- 
sons mentioned in R. 22 (d) are only given 
authority to issue directions to alter invest¬ 
ments or for disposal of interest. All thtough- 
out, the investments of the society continue 
to be vested in the society and in no one else. 

The argument advanced on behalf of tbe 
defendants must go to tbe length of contend, 
ing that in respect of an unincorporated 
society, if a contract is made on behalf of 
the society and it is broken, no damages 
could be claimed by the plaintiff in a repre¬ 
sentative suit. The narrower argument is 
that no such damages could be claimed unless 
there was a trustee in whom tbe property 
was vested and against whom only an order 
for payment can be made by the Court. As 
regards-the larger argument it is sufficient to 
say that it is unsound as pointed out in lOOi 
A. C. 426.^ Halsbury L. C. in his peculiar way 
dealt with the argument very briefly but 
clearly. He obser\'ed, (p. 436) : 

"If tbe Legislature has created a thing which can 
own property, which can employ servants, and 
which can inflict injury, it must be taken, I think, 
to have impliedly given the power to make it suit¬ 
able in a Court of law for injuries purposely done by 
its authority and procurement." 

This was to refute the contention that a trade 
union cannot be sued in its name. Lord 
Macnaghten in delivering judgment observed, 
(page 488) : 

"How are these bodies to be sued ? I have no 
doubt whatever that a trade union, whether regis¬ 
tered or unregistered, may be sued in a representa¬ 
tive action if the persons selected as defendants be 
persons who, from their position, may be taken 
clearly to represent tbe body." 

Lord Lindley in the course of bis judgment 
observed as follows, (p. 443) : 

"1 have myself no doubt whatever that if the 
trade union could nof be sued in this case in its 

1. (1901) 19oV A.^^6 : 70 L. J. K. B. 905 : 86 

L. T. 147 : 60 W. R. 44, Taff Vale Railway v. 
Amalgamated Society of Railway Servants. 


registered name, some of Its memben? (namely, its 
executive committee) could be sued on behalf of 
themselves and the other members of the society, 
and an injunction and judgment for damages bould 
be properly obtained in a proper case in an action 
so framed. Further, it is in my opinion equally 
plain that if the trustees in whom the property of 
the society is legally vested were added as parties, 
an order could be made in the same action for the 
payment by them out of the funds of the society of 
all damages and eons for which the plaintiff might 
obtain judgment against the trade union.” 

No later decision has limited the operation of 
this pronouncement in any way. Mr. Maneck. 
sha relied on (i9i4) 2 K. B. 930.^ That .was 
an action for debt for professional services 
rendered by the plaintiff. He sued four named 
defendants on their own behalf and all other 
members of an unincorporated society, most 
of whom resided abroad. He applied for 
leave to sue the defendants in representative 
character but that was refused. I may men¬ 
tion at this stage that according to various 
English decisions, when a suit is filed in a 
representative capacity and a decree for pay¬ 
ment of money is passed, it is construed as a 
decree not only against the named defendants 
but also against all persons whom the named 
defendants are considered to represent. On 
that principle a representative action can be 
permitted and a decree passed against the 
defendants only when they are personally 
liable for the debt. If the prayer is not 
otherwise limited, that would normally be the 
effecb.of a decree passed in such a suit. In ( 1914 ) 

2 K. B. 930® all the Judges found diflSculty in 
the literal construction of o. 16, R. 9, of the 
Rules of the Supreme Court, (corresponding 
to O. 1 , R. 8 , Civil P. C.,) and emphasized 
that it was a common law action for debt for 
professional services rendered by the plaintiff’. 
Kennedy L. J. emphasized the point very 
clearly in these words (p. 937) : 

"The body is continually changing, and to give a 
judgment against all the members for debt would 
be to include tbe case of an incoming member, wbo 
would be made liable though he was not a member 
at the date of the contract and in the case of an 
outgoing member you would have to take the state 
of things at the date of tbe judgment/’ 

In another passage he said (p. 937) : 

"It is not alleged that there are any such trustees 
the claim is to my mind a claim in 
which it is sought to make a judgment for payment 
of money effective against a number of persons who 
belong to a named society but who have no common 
fund vested in trustees who could be joined as repre. 
senting the society." ^ 

Those observations emphasized the point 
of distinction which existed between that case 
and 1901 A. C. 426.* The principle of that 
case is clear. If there is no common fund, 
and a decree is sought against members of 
the 'society personally in respect of transac- 


2. (1914) 2 K. B. 930 : 83 L. 
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tions to which they were never parties, it is 
clear that the Court cannot give such relief to 
the plaintiff. (1928) 1 K. B. 6G3^ was a case in 
which an association of motor dealers were 
sued in their representative capacity by plain¬ 
tiffs who were members of the association. 
They had made three members parties on 
their own behalf and on behalf of other mem¬ 
bers of the society. The claim was for damages 
alleged to have been caused to the plaintiffs 
by the conspiracy and fraud of the defendants, 
as a result of which the plaintiffs were in¬ 
duced to sell a motorcar at a price below that 
which was fixed by the association. The defen¬ 
dants were not the trustees of the association 
which had in fact no trustees. An applica¬ 
tion for an order under 0.16, R. 9, Supreme 
Court Rules, was rejected because the defen¬ 
dants had no common interest as such. It 
was observed that the plaintiffs could not 
abandon their claim in tort and still pursue 
their claim for money had and received, 
which depended upon the alleged tort. It is 
obvious that this case does not support the 
contention urged by the defendants. A per¬ 
sonal wrong arising out of the conspiracy and 
fraud of named defendants cannot affect the 
association as a body or the other members 
of the association. Still, however, in delivering 
judgment Fraser J., in considering 1901 A. C. 
426^ and (1927) 1 K. B. 374,noticed that there 
was no common fund of the association, of 
w'hich there were trustees, and the relief asked 
for was not to pay any money out of the 
common fund. Sargant L. J. at p. 699 in the 
Court of Appeal emphasized the point very 

clearly. He observed : 

*‘The action here is not to enforce a right against 
a fund in which all members of the Motor Trade 
Association have a common interest, or to declare 
the interpretation of regulations binding them in 
common, a class of cases to which 0. 16, R. 9 is at 
any rate primarily applicable. It Is to enforce strictly 
a personal liability against the named defendants 
and the whole of the members of the association." 

It was held that on those facts the named 
defendants could not adequately represent 
for the purposes of defence the individual 
members of the association, because obvi¬ 
ously they bad defences which were separate 
from those of the named defendants. In 
(1937) 1 K. B. 463^ a suit was brought in 1936 
by a plaintiff in respect of goods supplied 
by the plaintiff to different members of a 
lodge in 1921. The plaintiff asked for an order 
under 0.16, R. 9 against named defendants 
but that was refused. It was pointed out that 

3. (1928) I K. B. 663 : 96 L. J. K. B. 1040 : 138 
L. T. 14, Hardie & Lane. Ltd. v. Chilton. 

4. (1927) 1 K. B. 374 : 96 LJ.K.B. 161 : 136 L. T. 
295, Ideal Films Ltd. y. Richards. 

5. (1937) 1 K. B. 463 : 106 L. J. K. B. 108 : 156 
L.T. 135 ; 1937-1 All E.B. 75, Barker y. Allanson. 


the members of the lodge in 1921 were quite 
different from those who were members 
in August 1936; that the members who had 
received the goods and who were personally 
liable to pay had nothing to do with the 
members who were sued and some of whom 
were minors in 1921. The question of limita¬ 
tion was also considered. In the course of 
judgment it was pointed out that there was 
no supply of goods to the lodge. The supply 
was to individual members who had to pay 
for the same. It was pointed out that the 
defendants had no fund of the lodge, in any 
event, in their possession, custody or power 
which could be lawfully applied in payment 
of the claim made by the plaintiff. It was 
pointed out that there was no authority 
under the rules for the officers of the lodge 
to supply goods to the members. There were 
different classes of members with different 
interests and having different defences to the 
claim. The affidavit of the plaintiff was relied 
upon to reject the application. In that affi¬ 
davit he bad expressly stated that be gave 
credit to the lodge and not to any individual 
member thereof. Most of the persons to whom 
goods were supplied were quite unknown to 
him and he would not have supplied the 
goods to them but for the order of the lodge. 
It was pointed out that the lodge not having 
the authority to pledge the credit of the 
other members, there can arise no question 
of common interest and the application must 


therefore fail. 

Mr. Maneksha further relied on i. L. R. 
(1938) Mad. 1094.® In that case the plaintiff 
sued named defendants for a declaration of 
his title and for t>ossession of certain lands 
and also prayed for recovery of mesne profits. 
In the plaint it was stated that in pursuance 
of a conspiracy the defendants combined in 
order to deny the plaintiff’s title and claimed 
unlawful possession of the lands. The Court 
passed the decree for possession but refused 
to grant the decree for mesne profits on 
the ground that each individual defendant, out 
of the 150 who were sought to be represented 
by the named defendants, was in occupation 
only of a very small portion of the total area 
sued to be recovered and there being no 
attempt to apportion the liability the decree 
for one amount for mesne profits could not 
be passed. The facts there also show that 
there was no common fund held by all me 
villagers against whom the representative 
decree was sought to be obtained. They were 
all charged with wrongfully taking possession 
of portions of the pla intiff’s lands and having 

6. CSS) 25 A. I. B. 1938 Mad 765 : I- L. 
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wrongfully, each in his own individual capa¬ 
city, enjoyed the mesne prohts of the land 
occupied by him. It is clear that in such a 
case there can bo no representative suit in 
which a money decree can be passed. On the 
other hand in (1927) l K. B. 374* an action 
was brought against an unregistered asso¬ 
ciation for the hire of articles supplied, and 
a representative order was obtain^ against 
the committee of the association asking that 
they should defend the action on behalf of 
the members. The plaintiff claimed to join as 
defendants to the action certain persons in 
whom the property belonging to the associa¬ 
tion was vested as trustees. In their statement 
of claim it was made clear that the trustees 
were only being sued in that capacity and 
that no claim was being made against them 
personally for either money, debt or costs of 
the action. The Court passed the order asked 
for. The facts of the case clearly show that the 
funds were alleged to be vested in the trustees 
and therefore the representative order allow¬ 
ing the claim against the named defendants 
and trustees for payment of money was per- 
luitted. 

In 42 Bom. 556^ Marten J. (as he then was) 
had occasion to consider the question of a re- 
presentative decree in respect of a caste. 
Certain members of a caste paid money to 
save the caste’s immovable 'property from 
being sold in enforcement of a decree obtained 
by a third party. Thereafter those members 
filed a suit to recover what they had been out 
of pocket and made named persons party 
defendants and obtained an order under 0. l, 
B. 8. The learned Judge considered several 
English cases including (I90l) A. c. 426^ and 
(1914) 2 K. B. 930*'^ and pointed out that in the 
case before him he bad to deal with common 
property, viz., the immovable property of the 
caste in question. He observed that it was not 
clear in whom that property was actually 
vested, but the caste had trustees and as 
already held by him defendant 13 in that case 
was a trustee and the remaining defendants 
fairly represented the caste. On these facts he 
held that the action was maintainable. He 
however limited the decree in this way 
(p. 576) ; 

“ ... on tbe second plaintiff by bis counsel under¬ 
taking not to lev; execution under this order except 
against tbe immoveable property mentioned in tbe 
Schedule here or tbe shares of tbe members of the 
caste therein, order that in pursuance of the said 
declaration the defendants and all other members 
of the . . . caste other than the second plaintiff do 
pay to the second plaintiff the sum . . .” 

Having regard to the order dated 2nd Dec. 
ember 1941, passed by Cbagla J. in tbe present 

7. (*17) 4 A. I. B. 1917 Bom. 141 : 42 Bom. 556 : 
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case, I have not now to determine whether 
the defendants are proper representatives of 
the society. That question was discussed ami 
decided by Cbagla J. by his order on 2nd 
December. The only question which now 
remains to be considered is whether, on the 
averments in the plaint and the rules of the 
society, the suit as framed can be maintained. 
In my opinion, therq is no objection to the 
maintainability of the suit. The plaintiff has 
alleged that there is a common fund in w’hich 
the members of the society are all interested 
under its rules. The rules further show that 
the society has a trustee and the person who 
was trustee on the date of the suit has been 
made a party defendant. The rules further 
show that tbe property and the fund of the 
society are not vested in any individual but 
belong to and remain vested in the members 
of the society. Although the power to oi)erate 
on the banking account is given to named 
persons, the same can be varied by the rules 
and such power does not make the fund 
vested in those individuals. The plaintiff has 
alleged the Existence of the common fund 
and limited his prayers to recover the amount 
out of the common fund. In prayer (c) he 
has further prayed that the defendants (who 
for this purpose must be considered as mem¬ 
bers of the society) and defendant 2, the 
trustee, may be ordered to pay the plaintiff’s 
claim. Having regard to the fact that the 
fund is not vested in any particular indivi. 
dual, the plaintiff naturally is unable to state 
in what member the fund is vested. The 
plaintiff is also further unable to state in the 
hands of what particular individual the funds 
remain. Under the rules the funds are vested 
in the members, and unless anything is shown 
to the contrary they are deemed in law to 
remain in their hands. Under the rules the 
members may have given power to named 
individuals to operate to a limited extent on 
the investments and income, but that does 
not alter the location of the funds. Even in 
the banks the funds are in the account of the 
society and the investments are all held by 
the bank for the society and in the name of 
the society. It seems to me therefore that' 
the suit as framed is maintainable and tbe 
first issue should be answered in the 
affirmative. 

l^'K. Order accordingly. 
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Fidally Usufally — Applicant 

v. 

Bai Kripa — Opponent. 

Civil Kevn. Appln. No. 76 of 1944, Decided on 18tb 
September 1944, from decision of Small Cause Coort 
Judge. Ahmedabad, in Suit No, 237 of 1943. 
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Provincial Small Cause Courts Act (1887) 
Sch. 2 Art. 4, as amended by Bombay Act, 6 of 
1930—Suit to evict tenant—Issue as to liability 
of tenant to be evicted in view of provisions of 
Bombay Rent Restriction Act raised — Suit is 
outside jurisdiction of Small Cause Court. 

The issue as to whether the tenant is liable to be 
evicted in view of the provisions of the Bombay Rent 
Restriction Act is a substantial issue other than the 
issue provided in Art. 4 as amended by Bombay Act 
6 of 1930 and therefore where in a suit to evict the 
tenant an issue is raised as to the liability of the 
tenant to be evicted in view of the provisions of the 
Bombay Rent Restriction Act the suit is outside the 
jurisdiction of the Small Cause Court. [P 470 C 2] 

J. C. Shah and N. C. Shah — for Applicant. 

H. M. Choksi and D. V. Patel — for Opponent. 

Order. — The plaintifif brought a suit in 
the Small Cause Court at Ahmedabad to evict 
the defendant, bis tenant; and the defendant, 
among other contentions, raised a plea under 
the Rent Restriction Act. No question of the 
jurisdiction of the Small Cause Court seems 
to have been raised in the suit; and after the 
decree was passed against the defendant and 
he put in an application in revision, even then 
bis application in its original form contained 
no allegation of want of jurisdiction on the 
part of the Court. A ground was however 
subsequently added against the jurisdiction of 
the Court, and that is the only point which I 
have troubled to hear. Briefly the position 
seems to me to be this. A Court of Small 
Causes in the mofussil could not try any suit 
for the possession of land except by virtue of 
the limited powers given under the Bombay 
Amendment to the Small Cause Courts Act 
which was passed in 1930. That amendment 
gives jurisdiction in cases where the only 
substantial issue arising in the case is the 
determination of the lease by efflux of time 
or by valid notice. By reason of a plea under 
the Rent Restriction Act having been raised, a 
substantial issue arose in this case as to the 
liability of the tenant to be evicted in view of 
the provisions of the Act. In particular it 
became necessary to decide whether the land- 
lord bona fide required the property for his 
own use. In other words, a substantial issue 
arose which was not covered by the Bombay 
Amendment; and prima facie therefore the 
suit was outside the scope of the Small Cause 
Court. 

It is however argued that S. 8, Bombay 
Rent Restriction Act, saves the jurisdiction of 
a Court which would have jurisdiction but for 
the passing of the Act, and that in this case 
no question arising out of the Act could have 
arisen in the suit but for the passing of the 
Act; so that the suit, but for the passing 
of the Act, must be deemed to be one in which 
no substantial question arose for decision other 
than the determination of the lease by efflux 


of time or notice. It is an ingenious argument. 
But the fact remains that a substantial issue 
other than the issue provided in the Bombay 
Amendment does arise in this case; and there, 
fore the Small Cause Court has prima facie 
no jurisdiction. That being so, the effect of 
S. 3 is ,to preserve the existing jurisdiction, 
which is the jurisdiction of any Court other 
than the Small Cause Court. The result of 
this decision may be unfortunate, because I 
have no doubt that many cases of this kind 
arise and it is only convenient that they should 
be tried by a Court of Small Causes; but the 
legal position seems to me to be as I have 
indicated above. I may mention that in 
January of this year a Division Bench of this 
Court held that cases in which questions under 
the Rent Restriction Order had to be deter, 
mined were outside the purview of the Small 
Cause Court in Poona (see Shamchand 
Tribhuvandas v. Sha Narottamdas)} The 
rule is made absolute. The plaint should be 
returned to the plaintiff for presentation to 
the proper Court. Costs will be costs in the 
cause. 

g.n. _ Rule made absolute. 

1. Civil Bevn. Appln. No. 213 of 1943, Decided 
on 4tli January 1944, by Lokur and Raja- 
dhyaksha JJ. 
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Rajadhtaksha j. 

Premchand Mahasukhbhai a/nd others — 

Defendants — Applicants. 

V. 

Chamanlal Ranchhoddas — 

Plaintiff — Opponent. 

Civil Revn. Applns. Nos. 192, 269 and 320 of 
1944, Decided on 6th November 1944, against orders 
of Third Joint Sub-Judge, Ahmedabad, in Suita 
Nos. 1106, 1108 and 1107 of 1943. 

Provincial Small Cause Courts Act (1887) 
Sch. 2, Art. 4 as amended by Bombay Acts 6of 
1930 and 9 of 1932,—Applicability — Whether 
issue substantial within Art. 4—Test—Suit to 
recover possession of property — Defence that 
suit was barred under S. 11, Bombay Rent 
Restriction Act, ousts jurisdiction of Small 
Cause Court. 

Article 4 makes it clear that where there is any 
substantial issue arising for decision other than the 
determination of lease by efflux of time or by notice 
under S. Ill (h), T. P. Act, the Court of SmaU 
Causes would have no jarisdiction to bear a suit for 
possession of immovable property or for the recovery 
of any interest in snch property. Whether the ques¬ 
tion at issue is substantial or not must be deter¬ 
mined having regard to the averments made in the 
plaint and the contentions taken in the 
statement: CSS) 26 A.I.R. 1939Bom. 353 and (’36) 23 
A.I.R. 1936 Bom. 98, ReX. on. [P 471 C 2; P 472 C IJ 



PrEMCHAND V. ChamanIiAL (Bajadhyahska J.) 

tiS's suit and therefore when such an issue is 


Bombay 171 


raised the Small Cause Court would have no juris¬ 
diction to hear the suit : Case law discussed. 

CP472C 2. P 473 C 1, 2] 

N. B. Shah—for Applicants. 

G. N. Thakor and B. Q. Thakor (/or H. M. 

■ C/ioksi)—for Opponent. 

Order. —These three companion applica- 
tions in revision arise out of three suits hied 
in the Second Class Subordinate Judge’s 
Court at Ahmedabad by the opponent against 
his three tenants in respect of properties 
situated within the limits of the city of 
Ahmedabad. The suits were hied by the 
plaintiff for recovering possession and arrears 
of rent in respect of the three suit properties. 
The leases in suits Kos. 1106 and H07 of 1943 
out of which Civil Revn. Appln. Nos. 192 and 
320 of 1944 arise are dated 8th April 1943. 
while the lease in suit No. 1103 out of which 
civil Revn. Appln. No. 269 of 1944 arises is 
dated 6th April 1943. 

In all the three suits it was contended by 
the plaintiff that the period of lease had 
expired on iith September 1943, on which date 
the possession of the properties in suits was to 
be handed over by the respective defendants 
to the plaintiff. The contentions of the defen- 
dants in the three suits were common in 
several particulars, although in suits Nos. HOT 
of 1943 and llOS of 1948 there were certain 
additional contentions taken by the respective 
defendants. The principal ground on which 
the suits were resisted was that the Court 
had no jurisdiction to bear the suits for pos¬ 
session and rent, that the notice to quit was 
not valid and that the suits were barred by 
reason of 3. 11 , Bombay Bent Restriction Act. 
The contention raised under s. 11 was that 
the tenants were not liable to be evicted as 
the plaintiff did not require the suit pro¬ 
perties bona fide for his own occupation. 
Without prejudice to this contention, it was 
further submitted by the three defendants that 
the plaintiff had orally agreed to lease the 
properties for a period of five years more 
after 11th September 1943. In suit No. HOT of 
1943 there was the additional contention that 
the Panch Euva Cloth Market Association had 
passed a resolution to the effect that no owner 
of a building should get the same vacated 
by his tenant for a period of five years ; and 
it was alleged that by reason of this resolu¬ 
tion the plaintiff was not entitled to recover 
possession. In suit No. 1103 of 1943 the addi¬ 
tional contention was that the defendants 
were a firm, and tl^t the suit was not main¬ 
tainable without joining the partners of the 
firm as parties to the suit. 

After these contentions were taken a pre¬ 
liminary issue was raised as to whether the 
Court had jurisdiction to bear the suit, and 


the Third Joint Subordinate Judge, Ahmeda¬ 
bad, before whom the suits were pending 
came to the conclusion that ho had jurisdiction 
to hear the suit and he therefore ordered that 
the suits be kept for hearing on other issues. 
It is against that order that the three defen¬ 
dants have come in revision. 

The first contention raised by the learned 
advocate for the applicants was that the mere 
raising of a contention based on the Rent 
Restriction Act does not oust the jurisdiction 
of the Small Causes Court to hear the suit, 
and as the suits were, prima facie, cognizable 
by the Court of Small Causes, the learned 
Subordinate Judge before whom the suits 
were pending should have held that he had 
no jurisdiction to hear the suits and the 
plaints should have been returned for presen¬ 
tation to the proper Court. 

The question whether the Court of Small 
Causes had jurisdiction to hear the suits must 
be determined by reference to the Provincial 
Small Cause Courts Act. Under Art. 4, 
Provincial Small Cause Courts Act, as amended 
by Bombay Act 6 of 1930 and Bombay Act 
9 of 1932, a suit for possession of immovable 
property or for the recovery of interest in 
such property is not cognizable by the Court 
of Small Causes unless " 

“(a) the pcopetty has been let under a lease made 
by a written instrument or orally ; (b) the Court of 
Small Causes would be competent to take oognizanoo 
of a suit for the rent of the property ; and (c) the 
only substantial issue arising for deoision is as to 
whether the lease has determined by e€9ux of the 
time limited thereby or has been determined by a 
notice in accordance with cl. (/t) of S. Ill, Transfer 
of Property Act, 1882.” 

It is thus clear that where there is any 
substantial issue arising for decision other 
than the 'determination of lease by efflux of 
time or by notice under cl. (h) of s. ill, 
T. P. Act, the Court of Small Causes would 
have no jurisdiction to hear a suit for ix)s. 
session of immovable property or for the re- 
covery of any interest in such a property. 
It has been held by this Court in 41 Bom. 
L. R. 755^ and 37 Bom. L.R. 965* that whether 
the question at issue is substantial or not must 
be determined having regard to the averments 
made in the plaint and the cpntentions taken 
in the written statement. In 41 Bom. L. b. 
755 ' Maoklin J. observed that 

"there can be no question at issue unless there is 
a difference between the parties, and in order to 
determine what the issue is, we have to consider 
the allegations, of both sides.” 

The question, therefore, whether the Court of 
Small Causes had jurisdictiou or not must be 

1. (’39) 26 A. I. R. 1939 Bom. 353 : 41 Bom. L. R. 
755, Bai Hari v. Nathubhai Parbhubhai. 

2. (’36) 93 A. I. R. 1938 Bom. 98 : 37 Bom. L. R. 
965, Bai Jivkore v. Himatlal Gtrdbarlal. 
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;dei€i’mined having regard to the contentions 
Itaken by the defendants in the three suits. 

It is undoubtedly tnie that when the suits 
were filed they were, prima facie, cognizable 
by the Court of Small Causes as the only 
averment of the plaintiff was that the tenancy 
had come to an end by efflux of the time; 
and if this was the only contention between 
the parties, there can be no doubt that the 
learned trial Judge, viz., the Second Class 
Subordinate Judge of Ahmedabad would have 
had to hold that he bad no jurisdiction to hear 
the suit and the plaint would have had to be 
returned to the plaintiff for presentation to 
the proper Court. But in the written state¬ 
ment although it was generally stated in cl. (3) 
thereof that the Court had no jurisdiction to 
hear a suit for possession and rent, several 
other contentions were taken in addition to 
this one. It was stated that the notice was 
not valid and that the plaintiff* was not entitled 
to obtain possession by reason of the protection 
which was given to the tenants under s. 11, 
Bombay Rent Restriction Act. It was without 
prejudice to these contentions that several 
other contentions were taken, v^z., that there 
was an oral agreement under which the plain¬ 
tiff' had agreed to let the suit properties to 
the respective tenants for a further period of 
five years. That being so, the learned Judge 
raised the issue whether at that stage he was 
entitled to proceed with the suit or whether 
the suit in the form in which it was before 
him at that stage could be tried by the Court 
of Small Causes. The argument of the learned 
advocates for the applicants was that the 
contention based on S. 11 , Bombay Rent 
Restriction Act, would not oust the jurisdiction 
of the Small Cause Court and that in spite of 
the contention based on the Bombay Rent 
Restriction Act, the suits were still cognizable 
by the Court of Small Causes. In this con¬ 
nexion my attention was invited to the orders 
which have been passed by this Court in 
various civil revision applications. In c. R. 
No. 469 of 1941,^ "WassoQdew J. merely referred 
to the contentions which had been taken by 
the defendant that the premises were not 
required by the landlord bona fide for his own 
occupation within the meaning of S. ii, 
Bombay Rent Restriction Act. But he did 
not proceed to consider whether such a con¬ 
tention would oust the jurisdiction of the 
Court of Small Causes. In C. R. Appln. No. 566 
of 1942,which came up for hearing before 

3. Civil Revn. No. 469 of of-1941, Decided on 9th 
January 1942, by Wassoodew J.,Chhidalal Shaligram 
V. Hariram Bamjit. 

4. Civil Revn. Appln. No. 566 of 1942, Decided on 
10th October 1943, by Divatia and Weston JJ., 
3eth Manekal v. Shah Bbagulhai. 


Divatia and Weston, JJ. although there was 
a defence taken that the tenants could not 
be evicted under the provisions of the Rent 
Restriction Act, the question whether such a 
defence would oust the jurisdiction of the 
Small Cause Court or not was neither raised 
nor decided. The learned Judges in that case 
merely came to the conclusion that on the 
contentions of the parties the real question 
for determination was as regards the deter- 
mination of the lease by efflux of time. The 
point, however, did arise for consideration in 
c. R. Appln. NO. 213 of 1943,® which was heard 
by Lokur J. and myself. It is true that that 
was a case under the Rent Restriction Order, 
1942; but in principle it makes no difference 
whether the defence arises under the Rent 
Restriction Act or under the Rent Restriction 
Order. We observed therein : 

*"But the issues do not arise out of the plaint alone, 
but out of the pleadings of all the parties, and it is 
after the written statement is put in that it can be 
ascertained what substantial issues have to be 
decided in the suit. Sub-clause (c) of cl. (4) of Scb. 2 
clearly lays down that if there is any other substantial 
issue to be decided, except the issue regarding the 
determination of the lease either by efflux of the 
time or by sufficient notice, the jurisdiction of the 
Court of Small Causes is ousted. The object of such 
a clause obviously is that do other substantial ques¬ 
tion should be tried by the Court of Small Causes in 
a summary manner.” 

This Division Bench ruling was followed by 
Macklin J. in C. R. Appln. No. 76 of 1944,® 
which was a case under the Bombay Rent 
Restriction Act. It was also followed by 
Weston J., in C. R. Appln. No. 8 of 1944,^ which 
was a case under the Bombay Rent Restric¬ 
tion Order, 1942. I am bound by the Division 
Bench ruling in C. R. Appln. No. 213 of 1943,® 
to which I myself was a party and hold that 
when in resisting a suit a contention is taken 
based on the Bombay Rent Restriction Act—a, 
contention which, if it succeeded, would defeat' 
the plaintiff’s suit, then it is a substantial 
contention the raising of which would oust 
the jurisdiction of the Court of Small Causes. 

It was pointed out that under the provisions 
of s. 3, Bombay Rent Restriction Act, any 
question under the Act arising for decision by 
a Court should be determined by the Court 
having cognizance of the suit in relation to 
which such a question arises, and it was argu¬ 
ed that this section would enable a Court to 
determine questions under the Act if other¬ 
wise the suit was cognizable by a Court or 

5. Civil Revn..\ppln. No. 213ofl943, Decided on 4th 
January 1944, by Lokur ^nd Rajadhyaksha JJ-. 
Shamchand Tribhuvandas v. Sha Narottamdas. 

6 . Reported in (’45) 32 A. I. R. 1945 Bom. 469, 
Fidaily Usufally v. Bai Kripa. 

7. Civil Rev. Appln. No. 8 of 1944, Decided on 14th 
September 1944, by Weston J., Kamalabai v. 
Eeshav Balvant. 
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Small Causes. And in this connexion my 
attention was invited to the decision of 
Weston J. in c. R. Appln. No. G07 of 1942.® The 
learned Judge appears to have held therein 
that if a Small Cause Court has jurisdiction 
under the Provincial Small Cause Courts Act 
to try a suit in ejectment, that jurisdiction 
will not be destroyed because a question arises 
under the Bombay Kent Restriction Act. The 
learned Judge was careful enough to say that 
the jurisdiction will not be destroyed if, in the 
first instance, the Small Cause Court has 
jurisdiction under the Provincial Small Cause 
Courts Act to try a suit in ejectment. Whe¬ 
ther the Court of Small Causes has jurisdiction 
under the Provincial Small Cause Courts Act 
to try a suit in ejectment must be determined 
by reference to the provisions of the Bombay 
Provincial Small Cause Courts Act and if in 
trying that suit some question which is not of 
a substantial nature arises under the Bombay 
^nt Restriction Act, then it is clear that the 
jurisdiction of the Court of Small Causes is 
not ousted. But if the learned Judge intended 
to lay down that even if a substantial ques¬ 
tion under the Bombay Rent Restriction Act 
arises the Court of Small Causes would have 
jurisdiction to bear the suit, then I must, 
with respect, differ from that interpretation, 
because it seems to me that it is in conflict 
with the Division Bench ruling in c. R. Appln. 
No. 213 of 1943.® A similar argument was 
addressed to Macklin J. in C. R. Appln. No. 76 
of 1944,® and the learned Judge considered 
that argument in the following paragraph of 
his judgment: 

‘Tt is however argued that S. 3, Bombay Rent 
Restriction Act, saves the jurisdiction of u Coort 
which would have jurisdiction but for the passing of 
the Act, and that in this case no question arising 
out of the Act could have arisen in the suit but for 
the passing of the Act; so that the suit, but for the 
passing of the Act, must be deemed to be one in 
which no substantial question arose for decision 
other than the determination of the lease by efflux 
of time or notice. It is an ingenious argument. But 
the fact remains that a snbstantial issue other than 
the issue provided in the Bombay Amendment does 
arise in this case ; and, therefore the Small Cause 
Court has prima facie no jurisdiction. That beingso, 
the effect of S. 3 is to preserve the existing jurisdic¬ 
tion, which is the jurisdiction of any Court other 
than the Small Cause Court.” 

With respect I am in agreement with that 
view. Weston J. himself held in c. R. Appln. 
No. '8 of 1944^ that an issue arising under S. 8, 
Bombay Rent Restriction Order, 1942, is a 
substantial issue, in that, if the defendant 
succeeds, the suit must fail. By parity of 
reasoning an issue raised under s. ll, Bombay 
Rent Restriction Act, would be a substantial 

8 . Civil Rev. Apple. No. 607 of 1942, Decided on 4th 
July 1944, by Weston J.,»Ahraedabad District Local 
Board v. Ratilal Manilal. 


issue, and, in my opinion, when such an issuej 
is raised, the Court of Small Causes would; 
have no jurisdiction to hear the suit. The' 
learned Third Joint Subordinate Judge 
was, therefore, in my opinion, right in hold¬ 
ing that the defendants having raised those 
issues based on the protection given to them 
by the Bombay Rent Restriction Act, the suit 
was not one cognizable by the Court of Small 
Causes and could only proceed in the Court 
of the Second Class Subordinate Judge at 
Ahmedabad. In addition to this, the defen¬ 
dants also raised several other defences. One 
defence which was common to- all the threr 
suits was that the plaintiff had orally agreed 
to lease the property for a period of five years 
from 11 th September 1943. This contention 
raised several issues which the learned Judge 
has pointed out in para.4 of his judgment, viz. 
(a) whether in fact, there was such an oral 
agreement to renew the lease for a further 
period of five years; (b) whether such a plea 
based on an oral agreement could be taken 
in answer to the plaintiff's suit ; (c) whether 
such an agreement was valid in law and 
admissible in evidence. In addition to this, in 
regular suit No, ii07 of 1943 there was a 
further contention that the plaintiff' was not 
entitled to bring a suit for eviction because 
of a resolution which was passed by the Ranch 
Kuva Cloth Market Association that no 
owner of a building should evict bis tenants 
for a period of five years. In regular suit 
No. 1108 of 1943 there was a contention taken 
that as the defendant was a firm, other part¬ 
ners in the firm were necessary parties to the 
suit. But as these contentions were taken 
without prejudice to the contentions based on 
the Bombay Rent Restriction Act, they could 
not have been considered by the learned 
Judge if he was of opinion that apart from 
those contentions, the suit was cognizable by 
the Court of Small Causes. But as the learn¬ 
ed Judge has, in my opinion, rightly held that 
by reason of the contentions based on the 
Bombay Rent Restriction Act the suit was 
not cognizable by the Court of Small Causes, 
there was no objection to his considering the 
other contentions raised by the defendants as 
supporting his conclusion that the Court of • 
Small Causes had no jurisdiction. 

The last point urged by the learned advo¬ 
cate, Mr. N. C. Shah, was that the suit when 
filed was filed in the wrong Court as prima 
facie the suit was cognizable by the Court of 
Small Causes and should have been instituted 
in that Court. If in answer to the plaint, the 
defendants had only restricted themselves to 
that plea and raised no other contention, the 
plaint would undoubtedly have had to be re¬ 
turned for proeentation to the proper Court. 
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Rat the defendants did not atop short at tak. 
mg that defence. They also raised the defence 
based on the Bombay Rent Restriction Act, 
ind having taken that defence, it was for the 
Court to consider whether at that stage it 
was entitled to proceed with the suit. In view 
of the contentions taken, I think the learned 
Judge was right in holding that the Small 
Cause Court had no jurisdiction to hear the 
suits. In any case. I see no point in setting 
aside the order of the learned Subordinate 
Judge, directing the plaints to be presented 
to the Court of Small Causes and then on 
the defendants taking these contentions the 
plaints again being returned for presentation 
to the proper Court which would in this case 
:igain be the Court of the Second Class Sub¬ 
ordinate Judge. I am, therefore, of opinion 
that the order passed by the learned Subordi¬ 
nate Judge is correct, and the rule in the 
three applications must, therefore, be discharg. 
ed. In view of the fact that the suits were 
originally filed by the plaintiff in a Court 
which hod at that stage no jurisdiction to 
hear them but was vested with the jurisdic- 
tion by reason of the contention taken by the 
defendants, I do not think that there should 
be any order as regards costs. The record and 
proceedings should be set down immediately. 

r,.N. Bide discharged. 


A. I. R. (32) 1945 Bombay 474 

V 

LoKUR AND Weston JJ.' 

Bai Lilavanti and others — Applicants 

V. 


I'adilal Piirshottamdas — Opponent. 

Civil Revn. Appln. No. 348 of 1943, Decided on 
Mth November 1944, against order of Sub-Judge, 
Dhandhuka, in Suit No. 182 of 1940. 

Court-fees Act (1870), S. 7 (iv) (c) and Art. 17 (vj 
as amended by Bombay Finance Act (2 of 1932) 
—Suit to declare decree void—Art. 17 (v) applies 
and not S. 7 (iv) (c). 

It is not the mere wording or the form of the 
prayer clause which determines the nature of the 
suit and the court-fees to be paid by the plaintiff. 
Where the suit is one for setting aside the decrees 
passed against the plaintiff, the appropriate proyi- 
sion in the Court-fees Act for such a suit is Art. 17 (v) 
of Sch. 2 08 amended by the Bombay Finance Act 
(2 of 1932), and not S. 7 (iv) (c). Section 8, Suits 
Valuation Act is not applicable to such a suit, and 
under S. 24, Bombay Civil Courts Act (14 of 1869) 
the iurisdiction is to be determined according to the 
amoQDt or value of the subject*matter. If the subjwt- 
matter exceeds an amount or value of Rs. 5000* then 
the Second Class Subordinate Judge 
tion to try the sait:(’44) 31 A. 

Dissent. [P 474 C 2; P 475 C 1. 2] 

* 

J. C. Shah and N. C. Shah — for AppUcants. 

I. I. Chundrigar and K. T. Pathak — 

• for Opponent* 


PURSHOTTAMDAS /J A. 1. R# 

Lokar J. —This is an application in revi- 
sion against the findings of the Second Class 
Subordinate Judge at Dhandhuka that the 
claim in Suit NO. 182 of 1942 filed by the op¬ 
ponent is properly stamped, and that he has 
jurisdiction to try the suit. The suit was filed 
for a declaration that the decrees passed against 
the opponent in Suits Nos. 110 of 1937 and 113 
of 1937 were obtained by misrepresentation, 
fraud and undue advantage and were there¬ 
fore unenforceable, void and ineffective, and 
for an injunction restraining the petitioners 
from executing the said decrees. The claim 
was valued at Rs. 5 under S. 7, cl. (iv), sub- 
cl. (c), Court-fees Act. 1870, and the same was 
stated to be the value of the suit for purposes 
of jurisdiction. The petitioners, who were the 
defendants in the suit, contended that as the 
decrees were for an aggregate amount of 
R3. 5366-4.6, the Opponent had to pay ad valo¬ 
rem fees on that amount, and that as that was 
the value of the subject-matter of the suit, the 
Second Class Subordinate Judge had no juris¬ 
diction to try the suit. On these objections 
two preliminary issues were framed, and find¬ 
ings were recorded in favour of the plaintiff. 
The learned Subordinate Judge has held that 
the plaintiff has claimed a declaration with 
an injunction as a consequential relief, and 
that therefore the suit falls under S. 7, cl. (iv), 
sub-cl. (c), Court-fees Act, so that the plain- 
tiff is at liberty to place his own valuation 
on that claim, and that under S. 8, Suits 
Valuation Act, 1887, the same is the valuation 
for purposes of jurisdiction also. 

Mr. Shah for the petitioners, however, 
points out that the suit is really one for set- 
ting aside two decrees, and such a suit is now 
governed by Art. 17, cl. (v), Court-fees Act, as 
amended by the Bombay Finance Act (Bom. 
Act 2 of 1932). That clause prescribes for a 
plaint or memorandum of appeal to set aside 
a decree or award a court-fee of Rs. 10, where 
the amount or value of the property involved 
does not exceed five hundred rupees, and a 
court-fee of Rs. 16 where such amount or value 
exceeds five hundred rupees. Such a suit hav- 
ing been specifically provided for by thisclai^ 
it is urged that the present suit cannot 
brought under S. 7 (iv) (c), Court-fees Act. On 
the other hand, Mr. Chundrigar contends that 
the suit as framed is not to have the decrees set 
aside, but to have them declared as void and 
ineffective, with an injunction as a consequen¬ 
tial relief. It is not the mere wording or the 
form of the prayer clause which determine 
the nature of the suit and the court-fees to m 
paid by the plaintiff. In substance what the 
plaintiff wants is to have the decrees set aside, 
whether it is worded as a suit for a declara. 
tion or os a suit for setting aside the decrees 
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It is further contended by Mr. Chundrigar 
that looking to the contents of the plaint it 
cannot be said that the plaintiff wante the 
entire decrees to be set aside. He says that the 
parties' had agreed before the decrees were 
passed that he should pay Rs. 2425 in full 
satisfaction of the defendants’ claim, so that 
he really wanted to have the decrees modified 
by reducing the decretal amount to Rs. 2425, 
and although he has actually prayed that the 
decrees should be declared as unenforceable, 
void and ineffective, what be actually meant 
was that the decrees were binding to the extent 
of Rs. 2425 only, and that they could not be 
executed against him for any amount in excess 
thereof. It appears, however, from para. 6 of 
the plaint that the plaintiff claimed that even 
the amount of Rs. 2425 had been fully satis, 
fied before the decrees were passed, so that 
the entire decrees were unenforceable when 
they were passed and therefore he really in. 
tends to have the decrees wholly set aside. 
Moreover, whatever may be the recitals in the 
body of the plaint, in the prayer clause the 
plaintiff has clearly asked for a declaration 
that the decrees are void and ineffective whol. 
ly, and not merely to the extent of the amount 
in excess of Rs. 2425. The plaint is to be valued 
according to the relief claimed, and not ac. 
cording to the recitals in the body of the plaint. 
It is thus obvious that the suit is one for 
setting aside the decrees passed against the 
plaintiff. The appropriate provision in the 
Court.fees Act for such a suit is Art. 17 (v), 
Sch. 2, as amended by the Bombay Finance 
Act (2 of 1982). The plaintiff must therefore 
state whether the value of the subject-matter 
is RS. 600 or more in order to see whether the 
fixed fees payable under that Article are Rs. lo 
or RS. 15. The subject.matter is obviously the 
amounts due under the two decrees, namely, 
RS. 6366-4-6. As the plaintiff wants to have 
himself relieved of the liability to pay those 
amounts under the decrees, he must value the 
plaint accordingly and pay court-fee of Rs. 15 
for the relief of having the decrees set aside 
and a separte court-fee on Rs. 5 at which he 
has valued his claim for the injunction. 

It follows from this that even for purposes 
of jurisdiction the claim has to be valued at 
RS. 6366.4.6. In 46 Bom. L. R. 663' the question 
whether 3.8, Suits Valuation Act, is applica¬ 
ble to such a suit was considered by Sen J., 
and he held that although Art. 17, Sch. 2, 
Court.fees Act, could be held to be applicable 
yet the fees payable were not fixed fees, but 
ad valorem fees, since a fee of Rs. 10 was pres¬ 
cribed when the amount or value of the sub- 

1. (*44) 31 A. I. B. 1944 Bom. 316 : I. L. B. (1944) 
Bom. 352 : 46 Bom.L.B. 663, Eisandas Bankatlai 
V. Basfao. 


ject-matter was loss than Rs. 500, and a fee of 
RS. 15 was prescribed when the amount or 
value of the subject-matter exceeded rs. 500. 
With respect, we are not prepared to accept 
this reasoning. The heading of Sch. 2, itself is 
“fixed fees," and the mere fact that two such 
fixed fees are prescribed according to the value 
of the subject.matter does not mean that the 
fees are not fixed, but ad valorem. At the end 
of Sch. 1 the table of rates of ad valorem fees 
has been prescribed in the Court.fees Act, and 
the couvt-fee payable on a plaint in a suit to 
set aside a decree is not determined accord¬ 
ing to that table of rates of ad valorem fees. 
Whether the value of the subject-matter be 
RS. 500 or more, the fee to be paid is fixed as 
either Rs. 10 or Rs. 15, and is not to be deter- 
mined according to the rate given in the table. 
Hence s. 8, Suits Valuation Act, is not appli. 
cable to such a suit, and under S. 24, Bombay 
Civil Courts Act (14 of 1869), the jurisdiction 
is to be determined according to the amount 
or value of the subject.matter. If the subject- 
matter exceeds an amount or value of Re 5000, 
then the Second Class Subordinate Judge has 
no jurisdiction to try the suit. In the present 
case the subject.matter of the plaintiff’s suit 
is the setting aside of the two decrees under 
which he is liable to pay Rs. 5366-4-6. That 
must be taken to be the value of the subject- 
matter of the suit, and therefore the Second 
Class Subordinate Judge has no jurisdiction 
to try it. 

We therefore make the rule absolute, and 
order the plaint to be returned to the plain, 
tiff to be presented in the proper (Dourt. The 
opponent shall pay the coets of the petitioners 
throughout. 

R.K. Rule made absolute, 
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T. H, Vakil — Plaintiff 

V. 

Bombay Presidency Radio Club, Ltd .— 

Defendants. 

0. C. J. Suit No. 922 of 1944, Decided on 11th 
August 1944. 

(a) Company—Conduct of meetings—General 
meeting—Motion moved by Chairman—Amend¬ 
ments to—Nature of—Chairman moving motion 
that report of managing committee, audited 
balance sheet and Income and expenditure 
account be received and adopted—Amendment 
that aforesaid items be received but not adopted 
and that committee should be appointed to look 
into them and report held valid. 

In pursuance of a notice a general meeting of 
a company-was convened among other purposes ' 
to ‘‘receive the report of the managing committee 
and the audited balance sheet and the Income and 
Expenditure Account for the year 1943 and to 
approve and adopt the same”. The Chairman 
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moved himself that the aforesaid items be received 
and adopted. That proposition was duly seconded and 
thereupon one of the members proposed an amend¬ 
ment to the effect that the items referred to should 
be received but not adopted and that a committee 
should be appointed to look into them and the 
accounts and to report thereon. The question was 
whether the Chairman was right or not in ruling 
this amendment out of order : 

Held, that amendments to a proposition must be 
germane to the subject-matter of the proposition 
and they must not be in substance a direct negative 
of it. The amendment in question satisfied these 
conditions and it was competent by the amendment 
of the Chairman’s proposition for the company to 
appoint what would in effect be an informal com¬ 
mittee of inspection because the committee if so 
appointed would not have the powers which were 
conferred on a committee appointed as contemplated 
by S. 142, Companies Act, or as conferred on Gov¬ 
ernment inspectors of Companies. The Chairman 
therefore was wrong in ruling the amendment out of 
order. [P 476 C 2; P 477 C 2] 

(b) Company — Conduct of meetings —Chair¬ 
man improperly ruling out proposed amend¬ 
ment of substantive motion and refusing to put 
it to meeting — Subsequent proceedings with 
regard to that motion are invalid. 

Where the Chairman of a general meeting of a 
company improperly rules out of order a proposed 
amendment of a substantive motion before the 
meeting and refuses to put the amendment to the 
meeting, subsequent proceedings of the -meeting 
relating to that particular motion are invalidated : 
(1890) 45 Ch. D. 330, Rel. on. CP 477 C 2] 

V. F. Taraporewala and B. J. Desai — 

for Plaintiff. 

Sir Janishedji Kanga and R. J. Joshi — 

for Defendants. 

Judgment. — This is a suit and motion 
brought by a member of the Bombay Presi¬ 
dency Radio Club, Ltd., against the club 
asking for a declaration that a ruling given 
by the Chairman of the club at its last annual 
general meeting was invalid and for conse- 
quential relief. The material facts are not in 
dispute and it has been agreed that the bearing 
of the motion may be treated as the trial of 
the suit. What happened was this. The general 
meeting was held on 19th of last month at 
6 P. JI. pursuant to a notice dated 14th June. 
One item on the agenda contained in the 
notice was 

“to receive the report of the Managing Committee 
and the audited balance sheet as at 31st December 
1943, and the Income and Expenditure Account 
for the year ended 31st December 1943, and to 
approve and adopt the same.” 

At the meeting, the Chairman moved, himself, 
"that the report of the Managing Committee and 
the audited balance sheet as at Slst December 1943, 
and the Income and Expenditure Account for the 
year ended 31st December 1943, be received and 
adopted.” 

That proposition was duly seconded, and 
thereupon a Mr. P. D. Shamdasani moved an 
amendment in terms which were identical 
with the motion of the proposition moved by 
the Chairman up to and including the words 


“be received.” Mr. Shamdasani’s amendment, 
however, then proceeded 

”but not adopted and that a committee consisting 
of the following namely” (then follows a list of the 
names of five gentlemen, firt and foremost of whom 
was that of Mr. P. D. Shamdasani himself) ”beand 
is hereby appointed to look into them and the 
accounts and to report thereon within one month 
from this date.” 

The seconder of the chairmans’s resolution 
then raised a point of order and after some 
discussion the Chairman ruled the amendment 
out of order. Now the question before me is 
whether his ruling was right or not, and (if 
it was wrong), what ought to be done about 
it. The subsequent proceedings of the meeting 
took, as far as I can see, a perfectly logical 
course because the chairman’s resolution was 
eventually put to the meeting and lost. This 
would seem to indicate that the majority of 
the members present were dissatisfied with the 
accounts and presumably would have voted in 
favour of Mr. Shamdasani’s amendment had 
it been allowed to be put to the meeting. 
Curiously enough there is no decided autho- 
rity directly bearing on the present question. 
But one very often finds that the more simple 
a question, the more difficult it is to find an 
authority about it. 1 understand the general 
rule on the point to be this: first, that amend¬ 
ments must be germane to the subject-matter 
of the proposition and, secondly, that they 
must not be, in substance, a direct negative of 
it. If, for example, a resolution were that a 
particular piece of business be now considered, 
it would be in substance a direct negative to 
move that it be considered 999 years hence. 
One thing that has been suggested about this 
amendment is that it is a direct negative. 

I do not think this is correct. Instead of 
saying “be not received” it expressly proposed 
that the accounts shall be received, but that 
instead of adopting the same the company 
should appoint a committee to go into them 
and to report thereon. I do not think that it 
can be said to be a direct negative of the 
proposition originally made. The report of 
the proposed committee might be that the ac¬ 
counts were perfectly in order and that, to use 
a popular phrase, “everything in the garden 
was lovely.” If that had been the report, no 
doubt the club would have willingly adopted 
the accounts. Then can it be said that the 
amendment is not reasonably germane to the 
original proposition? On that point a very 
interesting opinion is expressed in the last 
edition of Palmer's Company Precedents 
at p. 647. Though it is not a judicial pro¬ 
nouncement, it is the opinion of a father and 
son both of whom have had a great deal of 
experience in company work and the senior 
of whom is now a County Court Judge 
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It therefore has some degree of authority. 
This is the statement which the learned 
authors make : 

"No amendment can bo moved which goes beyond 
the notice convening the meeting or, in the case of an 
ordinary meeting, l^yond the scope of the ordinary 
business which by the articles may be transacted 
thereat without special notice. Thus, in the case of 
an ordinary meeting, where a motion is submitted 
that the report and accounts be received and adopted 
an amendment that the directors be removed from 
olhce, or that the articles be altered, would be irre¬ 
gular ; but an amendment to the eQect that the 
accounts and balance sheet be received but not 
adopted and that n committee of shareholders be 
appointed to look into them and report would be 
competent." 

That correctly lays down the law as regards 
germanity of the amendment and as to its 
coming within the scope of the business of a 
meeting convened for the purposes for which 
this meeting was convened. Where the agenda 
proposed the reception and adoption of ac. 
counts, I do not think the meeting is bound 
either to reject or accept them. I think that 
an amendment of this kind might be moved, 
subject to any statutory provisions of the 
Companies Act; in the case of a meeting of a 
private association, unfettered by statute, I 
think that the members must expect the pos- 
sibility of an amendment such as this being 
moved and the absent members could not 
complain if such an amendment were moved 
and carried. The one serious matter that 
could be urged by the company in the endeav¬ 
our to uphold the chairman’s ruling is that 
the amendment as proposed would, if carried, 
result in a resolution that the meeting was 
incompetent to pass. The reason why it is 
contended that the resolution if passed would 
be incompetent is this, that S. 142 of our 
-Companies Act, which deals with the appoint¬ 
ment by the company of committees of inspec¬ 
tion requires the appointment by special 
resolution. {See sub-s. (1).) If, however, one 
reads the remaining sub-section one finds that 
inspectors so appointed, that is appointed by 
special resolution, shall have the same powers 
and duties as inspectors appointed by the 
Central Government, and if one looks else¬ 
where in the Act (s. 140) one finds the latter 
class of inspectors have power to examine 
Iversons on oath and to enforce production of 
the company's books under penalty. More-, 
over, it is to be observed that the provision 
that the company may appoint an inspector 
by special resolution, and that if it does so, 
the person appointed shall have certain drastic 
powers, does not necessarily imply that it may 
not do so by ordinary resolution, subject to 
this, that the person appointed by ordinary 
resolution would not have those drastic 
Ijowers. At all events, his Honour Topham J. 
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seems to be of opinion that the com. 
pany could pass what would in effect be a 
resolution for a committee of inspection by 
an ordinary resolution at an ordinary meet- 
ing. Other text-writers do not take such a 
definite view of the matter. The well-known 
authority, Sir Frank Gore J>rowne, whose last 
edition was edited by iiis Honour Haydon I. 
seems to have been of opinion that to 
carry a resolution for a committee of in¬ 
spection it would be necessary to give notice. 
The same opinion seems to be shared by 
Mr. Albert Crew in his book “Conduct of 
Meetings.” InSarkarand Sen, the question is 
described as “doubtful.” In the articles of this 
particular company, the statutory form of 
Art. 101 has been adopted as Art. 92 and ac- 
cording to that article, the books of the club 
are not to be inspected by any member of the 
club not being a member of the committee, 
except as provided by law or authorised by 
the committee or by a resolution of the club 
in general meeting. It does not say that tlio 
resolution should be a special resolution nor, 
in terms, that the resolution should be one 
pursuant to notice. On the whole, I have 
come to the conclusion that the chairman’s’ 
view was mistaken, and that it was competent: 
by an amendment of his proposition for the 
company to appoint what would in effect be: 
an informal committee of inspection; I say; 
“informal” because the committee, if so 
appointed, would not have had the powers 
which are conferred on a committee appointed 
as contemplated by S. 142 or as conferred on 
Government Inspectors of Companies. 

Now the question is what the effect of 
making the declaration which I am asked to 
make will be. The only authority which has 
any bearing on that, as far as I know, is 
(1890) 45 Ch. D. 330.^ There an amendment by ' 
shareholders was improperly ruled out of 
order and subsequently the unamended pro. 
position was put to the meeting and carried. 

In that respect the facts are distinct from 
those of this case where the unamended reso. 
lution was put to the meeting and lost. But I 
think this is a distinction without a difference 
because the principle, as I understand it, 
which is stated in the judgment of Lopes L. J., 
is that the refusal by the Chairman to p\it an 
amendment to the meeting “invalidates the 
proceedings” by which are meant the subse- 
quent proceedings as regards that particular 
question; Lopes L. J. says, "I-t is to my mind 
Ijerfectly clear that it does.” The reason is, as 
I take it, that the members who were present 
at the meeting have expressed their opinion on 
the substantive motion without having had an 

I. (1890) 45 Ch. 073^.: 59 L. JrCh7794, Hender¬ 
son V. Bank of Australia. 



478 Bombay Dalm, y. JA}^ADA'R*(Divatia J.) A. I. R# 


opportiinity to express their opinion on the 
amendment and as a result of that it may 
well be (1 do not say it is) that the real sense 
of the meeting has nob yet been ascertained. 
The proper course for me is to make the decla- 
ration which I am asked to make under 
prayer (a) of the plaint and make an order 
as asked under prayer (e). I direct a general 
meeting to be convened for the purpose of 
receiving and adopting the documents men¬ 
tioned in prayer (e) at 14 days notice to be 
given by the defendant company. Recircula- 
tion of audited accounts, balance sheet, and 
report may be dispensed with. I declare that 
the resolution refusing to accept or adopt the 
accounts, etc., was invalid. Costs against the 
defendant company to come out of the com. 
pany’s assets. Interim injunction dissolved. 

G N Order accordingly. 
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Divatia J. 

K. P. Dalai — Plaintiff — Appellant 

V. 

R. S. Jamadar — Opponent. 

Civil Revil. Appln. No. 394 of 1944, Decided on let 
December 1944, against order of Small Canse Court 
Judge, Bombay, in Suit No. 170 of 1944. 

Arbitration Act (1940), Chap. 4—Oral refer¬ 
ence to trial Judge as arbitrator — Decision by 
Judge is not award — Provisions of Chap. 4 do 
not apply. 

When a Judge is asked to arbitrate between the 
parties to a suit before him, he does not cease to be 
the Court and become a pure arbitrator. The provi¬ 
sions of Chap. 4, Arbitration^ct, as well as the pro- 
visions of Sch. 2, Civil P. C., before that, imply 
necessarily that when a dispute in a pending suit is 
referred to arbitration, the arbitrator must be a per¬ 
son other than the Judge presiding in the Court. 
Otherwise the provisions of that chapter would not 
be applicable at all. Hence even though the Judge 
purports to act as an arbitrator, he is deciding the 
* dispute not as an arbitrator under the Arbitration 
4ct but because the parties agreed that whatever he 
decides will be treated as final and will be accepted 
by the parties. The provisions of the Arbitration Act 
would not apply to him. That being so, it is not 
necessary that the reference to him must be in 
writinc and the provisions of Chap. 4. Arbitration 
Act would not apply: (’19) 6 A.I.R. 1919 Mad. 150, 
Itel. on-, Case law referred. [P 480 C 1, 2J 

D. B. Desai — for Appellant. 

Q. N. Thakor and B. O. Thakor—tor Opponent. 

Ordep._This tevisional application has 

been preferred by the plaintiff against the 
decision of Mr. Lalkaka, Small Cause Court 
Judge at Bombay. The plaintiff had filed an 
application which was registered as suit No. 
170 of 1944 for ejectment against the opponent. 
According to the plaintiff the opponent 
was his sub-tenant of certain premises situat¬ 
ed at Gowalia Tank Road, and he wanted 
possession of the premises for his own use. 
The suit first came up for hearing before 
Mr. Lalkaka on 27th January last. The 


plaintiff’s case is that it was suggested by the 
opponent’s counsel on that day that the 
learned Judge should inspect the premises on 
9th February and accordingly the learned 
Judge saw the premises and the hearing of the 
suit was adjourned to 11th February. On that 
day the parties agreed that the matters in 
dispute between them should be decided by 
the learned Judge as an arbitrator; Mr. 
Lalkaka suggested that he would pass a 
decree in the petitioner’s favour if the latter 
found for the opponent before 30th March 
some premises reasonably suitable to the 
opponent and in respect of which the latter 
would have to pay rent not exceeding Rs. 25 
per month. The said suggestion of the learned 
Judge was accepted by the parties, no evidence 
was taken or recorded on that day and the 
hearing of the said suit was adjourned till 
30tb March. According to the petitioner he 
searched for and found certain premises for 
the occupation of the opponent, but the latter 
did not approve of the same. On 30th March 
the suit was adjourned to the next day with¬ 
out any evidence being heard. On Slat March 
when it was mentioned to the Court by the 
opponent’s advocate that none of the premises 
pointed out by the petitioner were suitable to 
him, the learned Judge immediately passed 
an order dismissing the petitioner’s suit. 

The opponent’s case as appearing from the 
affidavit filed in this Court is that at the first 
hearing of the suit on 27th January the learned 
Judge enquired of the advocates of the parties 
as to whether they wanted a formal trial or 
whether they were prepared to leave the 
matter to him to be summarily decided as an 
arbitrator after hearing the respective advo¬ 
cates and inspecting the premises. Both the 
advocates agreed to the learned Judge hear¬ 
ing the facts from them and after inspection 
of the premises by the Court to submit to his 
decision as suggested. Thereafter the learned 
Judge inspected the premises on 9th February 
and gave his decision on Slst March. Accord¬ 
ing to the petitioner, however, the suggestion 
for arbitration was not made until the hear¬ 
ing on llth February after the inspection of 
the premises and that it was on llth February 
that the learned Judge suggested that the 
matter should be referred to the sole arbitra¬ 
tion of the respondent s advocate. That pro- 
^sal was not agreed to by the petitioner, and 
ultimately both parties agreed that the matters 
in dispute should be decided by the learned 
Judge as an arbitrator. It would thus appear 
that the parties are not agreed as to the 
capacity in which the learned Judge was to 
make his final decision. According to the 
petitioner he was to decide as an arbitrator, 
while according to the opponent, although be 
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says in bis affidavit that the learned Judge 
was to decide the dispute as suggested, viz., 
summarily as an arbitrator, he had not to act 
as a pure arbitrator, but that his decision as 
a Judge was to be accepted as tinal by the 
parties. The learned Judge in his order of 
31at March observes as follows: 

“Parties having agreed ihat I should decide this 
application summarily as arbitrator after seeing tbo 
premises and hearing the learned advocates and such 
evidence as I may allow to be led, I award that this 
application should be dismissed: no order as to costs. 
Application dismissed ; no order as to costs.” 

It is against this order that the plaintiff 
has filed this revisional application and it is 
contended by Mr. D. B Desai on his behalf 
that the learned Judge had no jurisdiction to 
pass that order. His main contention is that 
the learned Judge was to decide the dispute 
as an arbitrator and follow the procedure laid 
down in the Arbitration Act of 1940 under 
which the arbitration agreement must be in 
writing. It is further contended that the com- 
bined effect of Ss. 2 (c), 21 and 40 is that 
though a dispute in a suit pending before the 
Small Cause Court may be referred to an 
arbitrator, that Court cannot direct that the 
award made by the arbitrator should be filed 
and a decree drawn up in its terms, but it is 
the High Court alone that can do so, because 
all that s.’2l does is to enable the Small Cause 
Court to refer a matter to arbitration and 
nothing more. It has no power to pass a de. 
cree or an order on an award. The question, 
therefore, is whether the learned Judge acted 
as an arbitrator and his procedure was 
governed by the Arbitration Act. It is on the 
other hand contended by Mr. Thakor on be- 
half of the opponent that although the words 
"as arbitrator" are used by the learned Judge 
in his order, it was not intended by the 
parties that he should act as an arbitrator 
under the Arbitration Act. It was only inten. 
ded that he should decide the dispute between 
the parties after inspecting the premises and 
hearing such evidence as he allowed to be 
led, with the result that he had the jurisdic- 
tion to decide in any manner be liked and 
that his decision was not to be challenged in 
apj[)eal or in revision. There is no doubt that 
if the words "as arbitrator" bad not been 
used in the order by the learned Judge and 
if it appears that the parties agreed that he 
should decide the dispute in any manner he 
liked after taking such evidence as he thought 
necessary, bis decision would have been final 
and that it would not have been an award 
falling under the Arbitration Act. But the 
difficulty is caused by the use of the words 
"as arbitrator" by the learned Judge himself 
in his order. On the affidavits of the parties 
be was to decide the dispute, according to the 
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plaintiff-petitioner, as an arbitrator, and ac¬ 
cording to the opponent as if he were an 
arbitrator as urged in this Court although jn 
the affidavit itself it is stated that the advo^ 
cates of both sides agreed to submit to 
decision as suggested, viz., to be summarily 
decided as an arbitrator. 

Where the parties merely agree that they 
will abide by the decision which the Court 
may give after taking such evidence as jt 
thinks fit or after inspecting the property, 
the Court does not act as an arbitrator 
although there is a difference of opinion 
among the High Courts as to whether tbi 
decision in such a case is api>ealable or nou 
The point arising in this case, however, is not 
so much as to whether the (Jecision is appeal, 
able but whether the Judge was a pure arbi¬ 
trator and his decision an award under the 
Arbitration Act of 1940, so that the applica¬ 
tion for reference must be in writing and the 
formalities for making the award a decree 
of -the Court must be complied with. Mr. 
Desai has strongly urged that the opponent's 
own affidavit as well as the order of the 
Judge show that the learned Judge was to 
decide the dispute as arbitrator, and that 
therefore the procedure must be under that 
Act, because under S. 47 of that Act its pre¬ 
visions “shall apply to all arbitrations and 
to all proceedings thereunder,” and it is 
further urged that the Arbitration Act of 
1940 is not merely an amending but a con- 
soiidating measure. The question, therefore, 
is whether the proceedings before the Judge 
became an arbitration when he was asked to 
decide the dispute as an arbitrator. The 
word "arbitration" is not defined in the Act, 
but chap. 4 relating to arbitration in suits — 
and we are concerned only with such arbitra¬ 
tion here—clearly provides that after a wriu 
ten application is made by the parties to 
refer the dispute to arbitration, the Court 
shall by order refer the matter to the arbitra¬ 
tor and shall specify a reasonable time for 
making the award, and that thereafter the 
Court shall not deal with the matter in the 
suit save in the manner and to the extent 
provided in the Act: It is further provided 
that in certain circumstances the Court may 
modify or remit the award to the arbitrator 
or even supersede the arbitration and proceed 
with the suit. In my opinion, it is clearly im¬ 
plied in these provisions that, the arbitrator 
in this chapter must be a person other than 
the Judge who forms the Court, and I agree 
with the reasons given by Sadasiva Aiyar J„ 
in 87 M. L. J. 100^ for holding that such an 

1. (’19) 6 A. I. R. 1919 Mad. 150; 62 I, C. 569; S7 
M. L. J. 100, Chengalroya Chetti v. Raghava 
Ramanuja Ross. 
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application is not one under Sch. 2, Civil P.G., 
1908, which is now replaced by the Arbitra¬ 
tion Act of 1940. There also the parties agreed 
to abide by the decision of the Judge passed 
as an arbitrator, and it was held that although 
the decision was in the nature of an award 
and binding on the parties to the reference, it 
was not governed by the provisions of Sch. 2, 
and the decision was not appealable not be- 
cause it fell under that schedule but because 
a party cannot go back on his consent to 
abide by the decision. The learned Judge did 
not agree with the reasoning to the contrary 
in 26 Mad. 76,“ although he agreed with the 
actual decision in that case that no appeal 
w’ould lie against the decision. In a later de- 
cision of the same High Court in 47 Mad. 39'^ 
the learned Chief Justice differed from the 
reasoning in both the former decisions in 37 
M.L.J. 100^ and 26 Mad. 76” although he agreed 
with the final orders in both the cases, and he 
held that on the particular terms of the re¬ 
ference before him the right of appeal was not 
barred. However, the learned Chief Justice 
does obst^rve in his judgment that (p. 44): 

*'A Court acting extra cursum curtrc has been 
said to act as quasi*arbitrator which may be a con¬ 
venient expression but it does not involve an appli¬ 
cation of Sch. 2, Civil P. C., which is applicable to 
arbitration." 

The view taken by Sadasiva Aiyar J. in 
37 M. Ij. .1. 100^ which to a certain extent is 
shared by the learned Chief Justice in 47 Mad. 
39^ is also the view taken by the Allahabad 
High Court in 51 ALL. 903.'^ In that case a 
Munsif was asked to decide a case on an in¬ 
spection of the documents filed and of the 
locality, and the parties agreed to accept his 
decision. The High Court held that the Munsif 
in accepting the position of an arbitrator, had 
a two.fold capacity. He was an arbitrator, 
but he was also the Court. It was observed 
(page 906) : 

‘‘The Civil Procedare Code does nowhere contem¬ 
plate that a Court may give up its own duties and 
take up those of an arbitrator in a suit before it. If 
an officer should accept such a position, he should 
act after the case has gone to some other Court. In 
that case, his own proofings will be subject to all 
the rules in Sch. 2. Civil P. C., and tbe arbitration 
will be tegular and legal, and the anomalous posi¬ 
tion that now has arisen will never arise." 

I am entirely in agreement with these oh- 
iservations. In my opinion, when a Judge is 
asked to arbitrate between the parties to a 
suit before him, he does not cease to be the 
'Court and become a pure arbitrator. As I 

2. (’02) 26 Mad. 76, Nidamarthi Mukkanti v. 

Thammana Bamayya. , 

3. (’23) 10 A. I. B. 1923 Mad. 444: 47 Mad. 39: 72 

I. C. 149, Sankaranarayana v. Bamaswamiab. 

4. (’29) 16 A. I. B. 1929 All. 747: 51 All. 903: 117 

I. C. 610, Baiinath v. Dhani Bam. 


observed before, the provisions of Chap. 4, 
Arbitration Act, as well as the provisions of 
Sch. 2 , Civil P. C., before that, imply neces¬ 
sarily that when a dispute in a pending suit 
is referred to arbitration, the arbitrator must 
be a person other than the Judge presiding 
in the Court. Otherwise the provisions of that 
chapter would not be applicable at all. It fol¬ 
lows therefore that even though the learned 
Judge purports to act as an arbitrator, he is 
deciding the dispute not as an arbitrator under 
the Arbitration Act but because tbe parties 
agreed that whatever he decides will be treat, 
ed as final and will be accepted by the 
parties. As observed in Halsbury’s Laws of 
Eogland, Hailsbam Edn., Vol. 1, p. 624 : 

"When in proceedings pending before the Court the 
patties agree to acbept the Judge’s decision as final, 
it is said that they thereby constitute the Judge a 
quasi-arbitrator. Tbe effect of such an agreement is 
that the decision of the Judge is unappealable and 
cannot be questioned in any way; but the Judge is 
not thereby really placed in the position of an arbi¬ 
trator • and his decision is not, and does not in any 
way resemble, an award." 

Mr. Desai has relied on a statement of law 
in Bussell on Arbitration, 13tb Edn., p. 34, 
where it is observed that 

"the subject-matter of an action may be referred to 
a Judge as arbitrator. The Judge in such a case is 
merely an arbitrator and has no special powers by 
virtue of tbe fact that he is a Judge and bis award 
is not subject to appeal." 

I do not think that those obser^-ations neces¬ 
sarily mean that the Judge ceases to be a 
Judge and becomes a pure arbitrator in the 
sense that he can refer the dispute to himself 
and also remit the aw’ard to himself. 

As I have been referred to some Indian de¬ 
cisions in the arguments, I will briefly deal 
with them. It is held in 23 Bom. 762,® where 
both parties to a suit referred the matter in 
dispute between them to the Court, and agreed 
to abide by its decision, and the Court passed 
a decree awarding a certain sum to the plain¬ 
tiff, that no appeal lay from the decree, the 
decision of the Court being in the nature of 
an arbitrator’s award. In that case the words 
‘as arbitrator’ were not used in the reference. 
It was agreed that the Court should make a 
settlement of the dispute between them accord- 
ing to chap, xxxviii of the then Civil Procedure 
Code which related to the power of the parties 
to state a case for the Court’s opinion. The 
decision of the Court was that the proceedings 
of the Court were extra cursum curia, and 
the judgment of the Subordinate Judge was 
in the nature of an arbitrator’s award against 
which an appeal cannot be entertained. It is • 
further observed that the fact that the Sub¬ 
ordinate Jude gave his award in the forha of a 
decree will not make it a decree from which 


5. (’99) 23 Bom. 752, Sayad Zain v. Kslabhoi. 
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a regular appeal' can lie. This decision was 
followed by the Calcutta High Court in 88 Cal. 
421.® There the parties bad agreed to leave 
tile questions in dispqte between them to the 
determination of the Court after it had made 
a local inspection, and had also agreed not to 
raise any objection, to the same or to prefer 
an appeal, and it was held that the decision 
of the JIunsif was in the nature of an award 
and that he could not alter the award once 
made, or review his own decision. This 
Oalcutta decision, was not approved of in 
51 ALL. 903.® The learned Judges there were 
of opinion that the Mnnsif was entitled to 
review bis own decision. But the differ¬ 
ence of opinion does not touch the point 
arising before us which is whether the learned 
Judge lost his capacity as a Judge and became 
a pure arbitrator governed by the Arbitration 
Act. In my opinion he did not, and therefore 
the provisions of the Arbitration Act would 
not apply to him. That being so. it is not 
necessary that the reference to him must be 
in writing, and the provisions of chap, iv, 
Arbitration Act would not apply. For these 
reasons I hold that the order passed by the 
learned Judge is correct, land this revisional 
application must be dismissed. The rule is 
discharged with costs. 

R.K. Buie discharged. 

6. ('ll) 33 Oal. 421 ; 9' I. 0. 296, Baikanta Nath 
Otkwami v. Sita Nath (^oswami. 
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Lokur and Weston JJ. 

Jethalal Nanshah Modi — 

Plaintiff — Appellant 

V. 

Bachu and another — Defendants — 

• Bespondents. 

Letters Patent Appeal No. 18 of 1942, Decided on 
17th November 1944, from decision of Macklin J. in 

A. No. 1019 of 1940. 

(a) Civil P. C. (1908), S. 64—Applicability. 

Section 64 affects only private sales after attach- 
ment and does not cover the enforced execotion of a 
conveyance in obedience to a decree of a Court: ('39) 
26 A. L B. 1939 Bom. 492 ; (’41) 28 A. I. B. 1941 
Bom. 198; (’43) 30 A. I.B. 1943 Bom. 145 and (’39) 
26 A. I. R. 1939 Mad. 702, Bef. [P 482 C 2] 

C P. C 

(*44) *Chltaley, S. 64 N. 10 Pts. 5. 7. 

(*41) MuUa, Page 255 Pt. (tf. 

(b) Specific Relief Act (1877), S. 22—Contract 
<o£ sale—Specific performance is equitable relief 
—Agreement by judgment-debtor to sell his 
property to person who bad financed litigation 
— Decree-holder subsequently attaching pro¬ 
perty in execution of his decree — Speciitc per- 
iormance of contract of .sale held should be 
refused as it wotUd be injurious to decree-holder. 

A brought a suit against B to recover certain sum 
nf money and applied for attachment before judg. 
ment of certain properties of B, The Court issued a 
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prohibitory order to B under 0. 21, R, 54 (i). B 
then passed .a purshis giving A assurance that he 
would not sell or encumber the property. On that 
assurance the property was not attached. Within 
five days of the decree in favour of xi having been 
confirmed by the High Court B agreed to sell the 
property to C in consideration for the money ad¬ 
vanced by C to B for financing the litigation. The 
sale deed was to be executed within a month. In the 
interval the property was attached by A in execution 
of his decree against B. C thereupon brought a suit 
• for specific performance of the contract for sale of 
the property: 

Held that specific performance of a contract being 
an equitable relief within the discretion of the Court 
he who sought equity must come with clean hands. 
C had entered into the agreement even when he was* 
aware of the assurance giv^n by B to A that the 
property would not be transferred. No doubt the 
validity of the agreement could not be impeached 
even if it amounted to a fraudulent preference of C 
to the detriment of A. The specific performance of 
such a contract could not be decreed merely because 
it was lawful. The Court could consider the conduct 
of the parties, the circumstances attending itsexecu- 
tionand refuse specific performance in its discretion. 
The granting of specific performance would beinjuri- 
ous to a third party namely A as it would deprive 
him of the benefits of his attachment of the property 
in execution of his decree; it would also be in viola- 
tion of the order under 0. 21, R. 54 (1), Civil P. C. 
which was still in force and it would be helping the 
parties to the agreement to successfully carry out the 
device of evading the provisions of S. 64, Civil P.C. 
by clothing the transaction with the character of a 
court sale. Specific performance therefore in the 
circumstances should be refused. [P 483 C 1, 2) 

Q. N. TJiakor and V. N. Chhatrapati _ 

for Appellant. 

H. C. Coyajee, B.J. Thakor and N.N. Majum- 
dar for M. H. Chhatrapati—fov Respondent 1. 

Lokur J. —This is a Letters Patent appeal 
against a decision of Macklin J., and the facte 
out of which it arises are not now in dispute. 
The father of defendant 2 filed against defen¬ 
dant 1 a suit in the Court of the First Class 
Subordinate Judge at Ahmedabad to recover 
Es. 6000 and applied for attachment before 
judgment of defendant I's share in the houses 
in suit. Defendant i, however, put in a 
purshis that he was not going to sell or en- 
cumber the said property and that he would 
not do so. Thereupon the property was not 
attached and the suit ended in a decree in 
favour of defendant 2 ’s father and was con¬ 
firmed in appeal by the High Court on 8th 
April 1937. Defendant 1 borrowed some 
amounts for that litigation from the plaintiff, 
who is his cousin, and within five days after 
dismissal of the appeal by the High (jourt he 
agreed to sell his share in the property in the 
suit to the plaintiff for Rs. 2100 due to him 
in respect of the advances already made. The 
sale deed in pursuance of the agreement was 
to be executed within one month, but in the 
interval defendant 2 sought the execution of 
his decree in darkhast No. 325 of 1937 and on 
6th May 1937, got defendant I’s share in the 
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property in suit attached. The plaintiff then 
made an application under o. 21, R. 58, Civil 
P, C., to have the attachment raised on the 
ground that be had already acquired an in. 
terest in the properties attached. But his 
application was rejected on the ground that 
the agreement by itself did not create any in. 
terest in the properties, and that the proper 
course for the plaintiff was to obtain a decree 
for specific i)erformance of that agreement. 
The plaintiff, therefore, filed this suit for 
specific performance of that agreement and 
to have a registered sale deed executed in his 
favour and also to obtain a declaration that 
defendant I’s share in the properties in suit 
was not liable to be attached and sold by 
defendant 2 in execution of his decree against 
defendant i. Defendant l admitted the plain, 
tiff’s claim and expressed his willingness to 
pass the agreed sale deed, but stated that he 
could not do so as a prohibitory order had 
been issued against him in the darkhast of 
defendant 2 under 0. 21, R. 54, Civil P. C. 
Defendant 2, however, objected to the specific 
performance of the contract of sale on the 
ground that he had already got the property 
attached in execution of his decree. The trial 
Court held that the agreement of sale was 
fraudulent and brought about with a view to 
defeat or delay defendant 2 and that the plain, 
tiff was not, therefore, entitled either to obtain 
specific performance of that agreement or to 
have defendant 2 restrained from executing 
his decree against defendant l. The suit was, 
therefore, dismissed. In appeal the learned 
District Judge held that although the agree- 
ment might have the effect of giving pre- 
ference to the plaintiff, and thereby perhaps 
delaying other creditors, the agreement was 
not vitiated and that defendant 1 was bound 
to pass the sale deed in accordance with that 
agreement. But though defendant I’s share in 
the properties in suit had already been 
attached, the sale deed passed in pursuance 
of the antecedent agreement would not be 
affected- by the intervening attachment and, 
therefore, the plaintiff was not entitled to 
have defendant 2 restrained from proceeding 
with his darkhast against defendant 1. As a 
result, the decree of the trial Court was modi- 
fied and the plaintiff was given a decree for 
specific performance of the agreement by 
defendant 1, but the suit as regards the 
prayer for injunction against defendant 2 was 
dismissed. In second appeal it was held that 
there was no reason why an agreement for 
sale, even when untaint^ with any fraud, 
should prevail over an attachment already 
made in execution of a decree and, therefore, 
the appeal was allowed and the decree of the 
trial Court dismissing the suit was restored. 


. BApHU (Lohur J.) A, 1. 

Section 64, Civil P. C., provides that where 
an attachment has been made, any private 
transfer of the property attached shall be 
void against all claims enforceable under the 
attachment. A large number of rulings were 
cited at the bar regarding the effect of the 
attachment of immovable property on its sale 
subsequent to the attachment but in pursu- 
, ance of an agreement of sale entered into 
before the attachment. Out of those rulings 
we may refer to the decisions in 41 Bom.L.B. 
943,^ 43 Bom. L. R. 206,^ 45 BOm. L. R. 208® and 
I. L. B. (1939) Mad. 853.^ The effect of these 
rulings may be said to be that where a pur- 
chase is subsequent to the attachment, but the 
agreement in pursuance of which the purchase 
is made is prior to the attachment, the pur. 
chase prevails against the attachment and in 
such a case the party attaching the property 
will not be entitled to the benefit of S. 64. 
This question however is really immateriali 
for the purpose of this appeal, since s. 64i 
affects only private sales after attachment and 
does not cover the enforced execution of a 
conveyance in obedience to a decree of a Court. 
In the present case there has been no private 
sale following upon the agreement to sell. 
The plaintiff wants that the agreement should 
be enforced and if a decree for specific per- 
formance of the agreement is passed, and a 
sale deed is executed in accordance with that 
decree, it will not be affected by S. 64. We 
are therefore concerned only with the plain¬ 
tiff’s right xo have the agreement of sale en¬ 
forced by a decree for its specific performance 
and not with the nature or extent of the rights 
created by it in view of the attachment of 
the property after the agreement. 

Prima facie, the agreement of sale passed 
by defendant 1 to the plaintiff being proved 
and valid, the plaintiff ought to get a decree 
for its specific performance, especially when 
defendant i does not resist the claim and is 
willing to pass a sale deed as agreed upon. 
But the claim for a decree for specific per¬ 
formance of a contract is not a matter of 
right. Section 22, Specific Relief Act, 1877, 
provides that the jurisdiction to decree specific 
performance is discretionary, and the Court is 
not bound to grant such relief merely because it 
is lawful to do so; but the discretion of the Court 
ia not arbitrary but sound and reasonable, 

1. (’39) 26 A. I. R. 1939 Bom. 492 : 185 I. C. 225 : 
41 Bom. L. B. 943, Baaappa v. Hanmappa. 

2. (’41) 28 A. I. R. 1941 Bom. 198 : I.L.R. (1941) 
Bom. 290 : 195 I. C. 647 : 43 Bom. L. R. 206, 
Raiigo B&iDcb&iidr& v. GorliDgftppft Cbinnftppft* 

3. (’43) 30 A. I. B. 1943 Bom. 145 : 206 1. C. 567 : 
45 Bom. L. R. 208, Yeshvant Shankar ▼. Pyarap 

4 . ”^9) 26 A. I. R. 1939 Mad. 702 : I. L. R. (1939) 
Mad. 853 : 185 I. C. 662, Diraviyam v. Veeranan. 
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guided by judicial principles. The Court has 
to consider the whole of the surrounding cir- 
cunistances and the conduct and position of 
the parties and then consider whether in the 
exercise of its discretion it should grant the 
relief of specific performance. The section 
itself does therefore contemplate cases where, 
specific performance ought not to be decreed, 
and the present is, we think, a case of that 
kind. When the property agreed to be sold 
was attached in the suit filed by defendant 2’s 
father, a prohibitory order was issued by the 
executing Court under O. 21 , R. 54 (i), Civil 
P. C., prohibiting defendant 1 from transfer¬ 
ring or charging the property in any way and 
all persons from taking any benefit from such 
transfer or charge. That prohibitory order is 
still in force, and it would not be right for the 
same Court to order defendant 1 in another 
suit to pass a sfile deed in violation of the 
prohibitory order and thereby enable defen- 
dant 2 to purchase the attached property in 
similar violation of the prohibitory order. 
Moreover it would be helping the parties to 
the agreement to successfully carry out the 
device of evading the provisions of S. 64 by 
clothing the transaction with the character of 
a court sale. Specific performance of a con. 
tract being an equitable relief, within the dis¬ 
cretion of the Court, he who seeks equity 
must come with clean hands. When the father 
of defendant 2 filed this suit against defen¬ 
dant 1 , he wanted to have the property now 
in suit attached before judgment, alleging that 
defendant 1 was going to alienate it in order 
to defeat his claim. Defendant l then passed 
a purshis giving him assurance that he would 
not sell or encumber the property. On that 
assurance the property was not attached. It 
is true that the purshis may not have the 
legal effect of a binding undertaking not to 
alienate the property for all time to come. 
But it was understood by the parties that the 
property should not be alienated and rendered 
unavailable to the decree-holder for the satis, 
faction of his decree, but defendant l did not 
keep that promise. The plaintiff is the son of 
defendant I’s mother's sister and admits to 
have financed the litigation between him and 
defendant 2’s father. The latter succeeded in 
obtaining a decree against defendant l, and 
within five days after it was confirmed by the 
High Court, defendant 1 passed an agreement 
to sell the property for Bs. 2100 said to have 
been due to him on account of the advances 
taken during the litigation. No consideration 
was received by him in cash and the plaintiff 
I admits that be did not even make an entry 
in defendant I’s kbata in his account books 
that Rs. 2100 bad been received from him by 
way of consideration for the sale of the pro¬ 
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perty. In view of the help he was rendering 
to defendant i in his litigation, he must have 
been aware of the purshis passed by defen¬ 
dant 1, and in spite of that, as 'soon as the 
decree of defendant 2 ’s father was confirmed 
in appeal, the agreement of sale was collu- 
sively brought into existence in unseemly 
haste as an obstacle in the way of the execu¬ 
tion of that decree. 

The learned District Judge has rightlyi 
pointed out that it is yiermissible to a debtor! 
to give preference to one creditor over another' 
and, therefore, though the agreement may 
amount to a fraudulent preference of the plain¬ 
tiff to the detriment of defendant 2 , the vali- 
dity of the agreement cannot be impeached. 
The specific performance of such an agree- 
ment, however, need not be decreed merely: 
because it is lawful. Courts can take into con-i 
sideration the conduct of the parties to the 
agreement and the circumstances attending 
its execution and can refuse to order specific’ 
performance in their discretion and we think! 
that this is a pre-eminently fit case for such! 
refusal. The first instance cited in s. 22 , Specific 
Relief Act, where the Court may properly 
exercise a discretion not to decree specific 
performance is where the circumstances under 
which the contract is made are such as to give 
the plaintiff an unfair advantage over the 
defendant, though there be no fraud or mis¬ 
representation on the plaintiff’s part. Here 
the specific performance of the agreement in 
suit would certainly give the plaintiff an unfair 
advantage over defendant 2 . Really defen. 
dant 2 was not a necessary party to the suit 
for specific performance of the agreement be- 
tween the plaintiff and defendant l. But in 
spite of the objection taken by defendant 2 , 
the plaintiff insisted upon having a decree 
against both the defendants and this gave 
defendant 2 an opportunity of resisting his 
claim and pointing out the circumstances 
under which the agreement was entered into. 

As jwinted out in Halsbury’s Laws of England 
(Hailaham edition), vol. 31, para. 418', p. 368, 
one species of unfairness which may stay the 
hand of the Court is that the contract, if en¬ 
forced, would be injurious to third parties. 
Here, though defendant 2 is not a party to 
the agreement, its specific performance will 
be injurious to him as it will deprive him of 
the benefits of his attachment of the property 
in execution of his decree. It is open to defen- 
dant 1 to give preference to his cousin and 
defeat or delay defendant 2 or any other ere- * 
ditor, but we are not prepared to assist him 
in doing so when we are given a statutory 
discretion to refuse his request for assistance. 
There is no question of compensation in this 
case since' the plaintiff has not parted with 
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any consideration in consequence of the agree¬ 
ment of sale and no damages have been claim¬ 
ed in the suit. The appeal is dismissed with 
costs. 

G.N. Appeal dismissed. 
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Stone C. J. and Lokur J. 

Bhimappa Saibanna Tahoar and others 
Accused — Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 554, 555, 557 to 563 and 
576 of 1944, Decided on 29th March 1945, from 
convictions and sentences passed by Addl. Sessions 
•Tudge, Dharwar. 

(a) Criminal P. C. (1898), Ss. 164 and 364 — 
Recording of confession under S. 164 — Duty of 
Magistrate — Confessions held not voluntary. 

The Magistrate recording aconfession underS. 164 
should question the accused with the view of ascer¬ 
taining the exact circumstances in which his confes- 
>ion was made and the connexion of the police with 
it. It should be the endeavour of the Court to record 
the confession inasmuch detail as possible with a 
view of affording material from which its genuine¬ 
ness can be judged,and of testing whether it is freely 
made or is the outcome of suggestion. It is very 
undesirable that confessions should be made on any 
printed form and that the Magistrate should not be 
made to express in his own words exactly why he 
considers that the confession is being made volun¬ 
tarily. For the fair and proper administration of 
justice, it is essential that Magistrates should re¬ 
member that it is their bounden duty to be completely 
and judicially independent and that they should fully 
satisfy themselves in each case that the confessfons 
which they record are in the fullest sense of the 
word made voluntarily. It is not possible to record 
such a confession in the atmosphere of a room in 
which there are a number of other persons. 

[P 486 C 1; P 487 C 1] 

The accused were sent to the Magistrate by the 
investigating police officer stating that they were 
willing to make confessional statements and hence 
their statements may be recorded under S. 164. No 
explanation was forthcoming as to bow it happened 
that the accused had to remain in the Magisterial 
custody for periods ranging from 21 days to 52 days 
before tbeiraconfessions were recorded. Moreover, it 
was only when the Magis’rale received a letter from 
the investigating police officer that the confession of 
particular accused in the Magisterial custody may be 
recorded that the Magistrate took down bis confes¬ 
sion. Such letters were written by the police officer 
to the Magistrate in the case of each accused and 
it was only then that bis confession was recorded 
by the Magistrate: 

# 

Held that as no explanation was forthcoming as 
to why the accused bad to remain in Magisterial 
custody for periods ranging from 21 to 52 days 
• before their confessions were recorded and why a 
letter from the investigating officer was considered 
necessary before the confession of an accused was 
recorded the natural inference to be drawn was that 
the circumstances in which the confessions were 
ultimately made were not such that any credence 
ought to be given to the confessions as being of a 
voluntary character. [P 486 C 1, 2] 


Cr. P. C. — 

(’41) Chitaley, S. 164 N. 14 Pts. la, 3 ; N. 15, 
Pts. 1, la. 

(’41) Mitra, Page 526 N. 517. 

(b) Criminal trial — Confession — Retracted 
confession—Evidentiary value of (Per Lokur J.). 

There is no absolute rule of law that a retracted 
confession cannot be acted upon unless there is 
material corroboration, if it is found to be voluntary. 
But as a rule of prudence it is regarded not safe to 
base a conviction solely op a retracted confession 
unless there are circumstances which leave no doubt 
that it is voluntary and true. [P 488 C 1] 

Cr. P. C.— 

(’41) Chitaley, S. 297 N. 9 Pt. 30; S. 164 N. 18 
Pts 1 la 3. 

(’41) Mitra, Page 521 N. 615. 

(c) Evidence Act (1872), S. 30 — Accused not 
implicating himself in his confession — Confes¬ 
sion cannot be used against co-accused (Per 
Lokur J.). 

Where an accused person does not implicate him¬ 
self in his confession, the confession cannot be taken 
into consideration against the ' co-accused under 
Section 30. [P 489 0 1] 

D. M. Athavale and B. D. Belvi (amicus curia) 
— for Accused 5, 6, 8, 9, 10, 11, 13,15,16; and 
14 respectively. 

S. O. Fatvardhan, Assistant Oovcrnment Pleader 

— for the Crown. 

Stone C. J. — We have before us the ap¬ 
peals of ten persons alleged to be concerued 
in a dacoity which took place at a bouse near 
Dharwar on the night of 6tb May 1943. All 
the ten accused were arrested on and between 
18 th and 20th June 1943. The investigating 
police-officer sent all the ten accused, together 
with some other persons who had been arrest¬ 
ed, to the Magistrate where they were detained 
in Magisterial custody, in each case requesting 
the Magistrate to record a confession. In a 
letter written by the investigating officer to 
the Magistrate, Mr. SankoUi, which is dated 
21st June 1943, it is stated as follows: 

“They (i. e. the ten accused) have been sent here¬ 
with for your custody and seven days remand. As 
they are willing to make a confessional statement, 
hence their statement may kindly be recorded under 
S. 164, Criminal P. C.’’ 

In fact no statement was taken from any 
of the accused before us until 14th July 1948, 
when accused 8 made his alleged confession. 
This was followed by the alleged confessions of 
accused 6 and 10 who made their statements 
before the Magistrate on 24th July. These 
three alleged confessions were made to 
Mr. Sankolii, the First Class Magistrate at 
Dharwar. Pausing there for a moment, it might 
well be said why this delay of three weeks 
in the first case and a month and more in the 
other two cases, if these three accused, who 
are represented as going willingly to make 
confessions to the Magistrate, in fact were 
willing so to do. Search for an explanation 
reveals that on 1st July 1943, one Bhimappa 
was arrested as beiiig concerned in 
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dacoity. On 2nd July he‘was sent to the same 
Magistrate, Mr. Sankolli, with the letter of 
that date. That letter, if it be worthy of that 
name, is written in pencil on a flimsy piece 
of paper. On 3rd July with unexplained and 
unexampled haste, contrasting strangely with 
the fact that the ten other accused had by 
then been waiting for more than a fortnight 
to make their confessions alleged by the pro- 
secution to be voluntary, the confession of 
Bhimappa was recorded by the Magistrate. 
The nature of this confession is not without 
signiflcance: 

“The accused (so the confession records) is asked 
if he is disposed to make a confession of his own 
free will. He replies as follows :—T have corae here 
to make a confession of my own free will.' 

He states in the confession that he was arres¬ 
ted on 1st July that is to say two days 
previously. Asked what he had to say he 
replied: 

‘About seven months back I came to Dharwar for 
earning my bread and since then I am at Dharwar’." 

He then goes on to explain how he was ap¬ 
proached by certain persons and how on. the 
evening of this dacoity he went to Basrikop, 
there met a number of other persons and they 
sat under a mango tree. His alleged confes¬ 
sion continues as follows: 

"There we prepared four torches and prepared 

six or seven sticks and we. then proceeded to Belli- 

gatti. As soon as we reached near Belligatti we took 

some stones in ouc kambal and langotics. We then 

entered the village Belligatti where Jodhalli people 

showed the house saying that it was the house. We 

lighted the torches by standing'io front of the said 

bouse. Myself, Govindappa, Ramchandra and Faki- 

rappa Gorabal had each held one torch. Then we 

shouted loudly and threw stones here and there so 

that the people in the neighbourhood should not 

get up. Thereupon (and he gives the names of a 

number of the accused) and myself entered the 

house. Bhimapa Pyati broke down the lock with the 

axe put to the wooden box in the house." 

% 

He then goes on to describe what they found 
in the house and describes how they carried 
it aw'ay. Now although that confession was 
recorded by Mr. Sankolli, the First Class 
Magistrate, Bhimappa was not apparently 
asked to put bis thumb impression to it, at 
any rate it bears no such mark. Nor did the 
Magistrate sign the English version. The dates 
are very material. It would be recollected 
that the flrst of the ton accused to make a 
confession was on I4th July. Is it to be inferred 
that the confessions of accused 6, 8 and lO 
were obtained by their being shown or read 
the confession of Bhimappa and in eflect told 
that the story was out and that it vr&s no 
use resisting any longer? It is fair to Mr. 
Sankolli to say that mere is no evidence as 
to this at all. But an unwholesome suspicion 
is left on the mind that the confessions of 
accused 6, 8 and lo were not obtained with 
that degree of fairplay and detached inde- 


pendenee which it is the duty of Magistrates 
to uphold in,these cases. Mr. Sankolli was 
called to give evidence in the Sessions Court 
to explain the absence of the thumb mark and 
the failure to sign the English version of 
Bhiraappa’s confession. His evidence about 
the taking of the four confessions (that is to 
say Bhimappa’s w’ho was then known as ac- 
cused 1 and the confessions of accused G, 8 
and 10 ) is as follows.: 

“I was First Class Magistrate Dharwar Taluka in 
1943. I was requested by the Sub-ljispector Mugad 
Police Station to record the confessions of the ac¬ 
cused in this case. I received four Yadi.? to that, 
effect dated 21.6.43, 14-6.43, 16.6-43 and 19-6-43. 

1 have recorded the confessions of four accused out 
of these namely accused 1, 6, 8 and 10. These were 
recorded by me and taken down by ray clerk also 
in my presence and they were correctly recorded as 
stated by the accused and they were read over after 
they were recorded and when admitted signatures 
were taken. I gave them warning as required by 
law^aud sufficient time for reflection. After confes¬ 
sion of accused 1, my clerk did not take the thumb 
mark of accused 1 through oversight and I forgot 
to sign the English version. I signed the Kannad 
version. In confessions of accused 1, 6 and 10 the 
word Sub-Inspector or Head Constable has not been 
scored by me through oversight both in Kannad and 
English of accused 1 and 6 and only in Kannad for 
accused 10 due to oversight. The accused were 
brought to me from my own custody and were sent 
back by me to my own custody." 

Under cross-examination by the pleader 
who was appearing for accused l the Magls. 
trate said this: 

'T had asked questions about ill-treatment by the 
police. I always ask a question as to whether the 
accused is willing to make a confession when an 
accused is sent to me by the police for making a 
confession." 

Under cross-examination by the pleader of 
accused 6 he gave the following answer: 

"Accused 6 was sent to me with yadi Ex. 61 
dated 19th June 1943. 1 do not ask the accused when 
be is produced before mo whether bo is willing to 
make a confession or not. I told him'that he wa.s 
sent for making confession by the police and that he 
was not bound to make a confession and it was his 
sweet choice to make one or not; so he should think 
about it and take his time and then I would record 
the confession. Except confession there is nothing 
else to show that those questions were asked by me 
when the accused was produced before me for tho 
first time. I would record the question if the accused 
was found willing if I was satisfied that the time 
that I bad given was sufficient and that I had suffi¬ 
cient time to record the confession." 

• These two answers of the Magistrate to tho 
pleaders of accused i and 6 are quite irre- 
concilable. As there is no corroborative evi¬ 
dence at all against accused 6, 8 and lo and 
having regard to the circumstances in which 
these alleged confessions were taken, I am 
not prepared to place any reliance at all on 
any of these confessions taken by Mr. San- 
kolli as being voluntarily made within the 
meaning of 'S. 1C4, Criminal P. C. T call 
attention to the following passage in the Gov- 
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ernment Resolution. Judicial Deparfment, 
NO. 1333 ot 27th February isse^^as modified by 
NO. 3832 dated 13th June 1902, which is re¬ 
printed for the information and guidance of 
all criminal Courts in the High Court’s “Cir- 

cular Orders” at p. 4 under letter (j): 

"The Magistrate should question the accused with 
the view of ascertaining the exact circumstances in 
which bis confession was made and the connexion 
of the police with it. It should be the endeavour of 
the Court to record the confession inasmuch detail 
as possible with a view of affording material from 
which its genuineness can be judged, and of testing 
whether it is freely made or is the outcome of sug¬ 
gestion.” 

That direction was not followed by Mr. 
Bankolli in the case of the confessions of either 
accused C, 8 or lO. The position with regard 
to the alleged confessions of the other accus¬ 
ed, that is to say, accused 9, 11, 13, 14, 15 and 
16 is even more reprehensible. Their confes¬ 
sions were taken by the Second Class Magis- 
trate Mr. Betkerur, the earliest in date being 
that of accused 13 which was recorded on 26th 
July. He had reached Magisterial custody on 
21st June previous, so that his alleged con¬ 
fession was recorded on the 36th day of his 
confinement, while on 23rd June the Police 
Sub-Inspector of Mugad, who was the investi¬ 
gating officer, wrote to Mr. Betkerur the 
Magistrate as follows: 

“The report of the Sub-Inspector of Police Mugad 
Thana dated 23rd July 1943 is as follows: 'It is 
requested that statements of the accused mentioned 
below be recorded under S. 164, Criminal P. C." 

And then are set out the names of three ac¬ 
cused, the first name being accused 11 and 
the second name being accused 13, the third 
accused being not before us. 

"Tbe aboveaaid accused have been produced before 
the First Class Magistrate, Dharwar Talnka, on 2l8t 
June 1943 before 2 p.m. Sd. P. S. I. II Mugad.” 

Accused 13 in fact made his alleged confes- 
sion on 26th July and accused 11 made his 
alleged confession on 26 th July. Similar letters 
were also written by the Sub-Inspector to Mr. 
Betkerur on 24th July with regard to accus¬ 
ed 9 who is alleged to have confessed on 29th 
July another letter on 26th July, with regard 
to accused 14 who is alleged to have confessed 
on Slat July, a further letter on Srd August 
with regard to accused 5 and 1C who are al¬ 
leged to have confessed on 5th and 6th August 
respectively and yet a further letter on 7th 
August with regard to accused 15 who is al¬ 
leged to have confessed on I2th August, that 
is to say on the 58rd day of his Magisterial 
custody. No explanation is forthpoming as to 
how it happened that accused persons sent to 
Ministerial custody in order to make volun¬ 
tary confessions can remain in that custody 
for periods ranging up to 62 days without any 
oonfessions being made, and natural in¬ 
ference to be drawn is that the circumstances 


in w'bich the confessions were ultimately 
made were not such that any credence ought 
to be given to the confessions as being of a 
voluntary character. In the case of Mr. Bet- 
kerur the position however does not rest 
there. Accused 4, wffiose confession was taken 
by Mr. Betkerur, was acquitted by the learned 
Sessions Judge on the ground that his con- 
fessions had been extracted through harassing 
the father of the accused. This is what the 
learned Judge says with regard to the confes¬ 
sion of accused 4 in bis judgment: 

“The case of accused 4, however, stands on a 
different footing. According to this accused he 
made this confession because his father told him 
that he was considerably harassed by the police and 
that his father asked him to make a confession in 
order to free him from the police harassment. There 
is evidence in this case to show that the father of 
accused 4 was brought by the police from bis village 
and detained at Dharwar from 16th June up to 4th 
August 1943. There is the evidence of the Police 
Patil (Ex. 40) who stated that this Gurushantgouda, 
the father of accused 4, was taken by the police 
along with the other persons of the village to Dhar¬ 
war and that ten days later when he came to Dhar¬ 
war be found Gurushantgouda still in the Police 
club. There is also the admission of this witness— 

the Police Patil_to the effect that subsequently he 

found from the wife of Gurushantgouda that Guru¬ 
shantgouda had not returned. This witness also 
states that be had gone to Gurushantgouda when 
he returned from Dharwar and when he learnt 
that Gnrusbantgouda was ill and that thereafter 
Gurushantgouda did not leave bis bed and died 
shortly after. There is the evidence of the Senior 
Sub-Inspector that this Gurushantgouda was there 
with the junior Syb-Inspector on 23rd Jane 1948, 
when bis statement under Section 164, Criminal 
P. C., was recorded at Dharwar. It is not improb¬ 
able that the Police would tackle Gurushantgouda 
because he had produced two Ling Boxes, in order 
to get something like definite evidence for the case 
either against Gurushantgouda or against his son 
accused 4. With this evidence and the clear state- 
ment of accused 4 that he made the confession at 
the instance of his fa'tber whose misery he could not 
see, I am inclined to think that the confession of 
accused 4 might not have been quite voluntary.” 

As to the recording of that confession Mr. 
Betkerar himself said this in cross-examina¬ 
tion before the Sessions Judge : 

“There were a number of persons in my offiM 
when I recorded that confession. I tried to asMrtain 
whether there were any policemen fro™ 
police station in my office at that time in plain 
clothes. I asked myself if there was any policeman 
In the office. I have stated that I had sent out one 
Balkrisbna Ramohandra No. 296. I know if 

he is a policeman of Mugad station. I did not try 
to ascertain if be was armed or unarmed poli<». 1 
sent him out as he had oome with the awus^. I 
did not ascertain before recording confession if he 
was previously produced before any other Magis¬ 
trate for his confe^on. I did not ascertain before 
recording confession if the accused had sboTO to 
willingness or otherwise before any other Magistrate. 

I tried to asoertoin from accused as to how many 
days be was in Magisterial custody and how many 
days in FoUoe custody.*' 

It is to be noted in examining the yema- 
colar in original of the alleged confusion of 
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4 that as in the oase of all these con¬ 
fessions they are made on printed forms re¬ 
sulting in the all important portion at the 
oommenoement which deals with the volun¬ 
tary nature of the confession being reduced to 
a mere formality, so much bo that in the re- 
cord before us no one has troubled to tran¬ 
slate it into English. In my opinion, it is 
very undesirable that confessions should be 
made on any printed form and that the 
iMagistrate should not be made to express in 
this own words exactly why he considers that 
'the confession is being made voluntarily. The 
case of accused 4 discloses a moat deplorable 
state of affairs, a state of affairs in which the 
confidence of Judges, juries and the public 
may well be shaken in the value of these con- 
Sessions. For the fair and proper administra¬ 
tion of justice, it is essential that Magistrates 
jshould remember that it is their bounden duty 
to be completely and judicially independent 
and that they should fully satisfy themselves 
in each case that the confessions which they 
[record are in the fullest sense of the word 
[made voluntarily. It is in my opinion not 
'possible to record such a confession in the at- 
mosphere of a room in which according to 
'Mr. Betkerur there were a number of other 
persons. I place not the slightest reliance on 
,any of the alleged confessions in this case as 
[being voluntarily made within the meaning of 
S3.164 and 364, Criminal P. C., read with S. 24, 
Evidence Act. The appeal of all the accused 
is allowed on this ground. Accused 14 is also 
charged under Ss. 13 and 19 (e), Arms Act, 
which provides that no person shall carry any 
arm without a licence. Arms'* are defined by 
S. 4 of that Act as including firearms, and 
what is alleged against accused 14 is that he 
was present at this dacoity with a pistol. There 
is no evidence at all against accused 14 with 
regard to the pistol except what is contained 
in his own confession which, as I have already 
stated, 1 reject. In the result all the accused 
succeed in their appeal and are acquitted. 
They are to be released immediately. They 
have been in custody for nearly two years for 
an alleged offence for which they cannot be 
proved guilty. The learned Assistant Govern- 
ment Pleader does not know in which jail or 
jails the accused now are. This is a most un- 
satisfactory state of affairs and in all future 
cases this Court will expect that the Crown’s 
representative will know in whose custody the 
accused are. In this case the Assistant Gov- 
ernment Pleader must take immediate steps 
to ascertain where the accused are now con- 
fined and he will report to this Court on 
Monday 2nd April at the sitting of the Court 
with regard to the whereabouts of all tl^ ac¬ 
cused. In conclusion I desire to thank the two 


advocates Mr. Athavale and Mr. Belvi who 
have appeared for the accused for giving their 
service to the Court and in the interests of 
the due administration of justice. 

Lokup J. — I agree. In these appeals 
sixteen persons were tried for taking part in 
a dacoity committed in the village Belligatti 
near Dharwar Taluka on Gth May 1943 . Of 
the sixteen accused four were acquitted and 
the others were convicted and have api)ealed 
to this Court against their convictions and 
the sentences passed on them. The appeals of 
accused 2 and 7 were summarily dismissed and 
the remaining ten accused are now before us. 
They were tried with the aid of four assessors 
and three of them were of opinion that none 
of the accused was guilty. But the learned 
Sessions Judge convicted the ten accused 
before us under ss. 395 and 457, Penal Code, 
and sentenced them to rigorous imprisonment 
for two yeai-s under S. 895 and to rigorous 
imprisonment for six months under s. 457 , the 
sentences to run concurrently. Accused 14 , 
who was further charged with being in posses, 
sion of a pistol, was convicted under s. 19 (e), 
Arms Act, and sentenced to rigorous impri¬ 
sonment for one month. This sentence he was 
ordered to suffer consecutively with the other 
sentences passed on him. 

There is no doubt that on the night of 6th 
May 1943, about 23 or 24 dacoits entered the 
village Belligatti, and going to the verandah 
of Dyamappa’s house they beat Dyamappa 
and Somayya who were sleeping on the 
verandah and also injured Satyavva, the 
mother of Dyamappa. They then carried 
away property including cash, currency notes, 
clothes and ornaments. Information was given 
to the police but no clue was found until some 
of the accused were arrested in connexion 
with another offence committed in Kamdurg 
Stete on 13th June 1943. Thereafter the second 
Sub.Inspector in charge of Mugad Police Sta¬ 
tion took up the investigation and arrested 
accused 5 and 6 on I8th June 1948, and sent 
them to the First Class Magistrate, Dharwar, 
with a request that their confessions should be 
recorded. On 20th June 1948, be arrested the 
remaining eight accused before us and sent 
them to the same Magistrate with a similar 
request on the next day. But in fact no con¬ 
fessions were recorded immediately or within 
a few days thereafter. Subsequently separate 
letters were written from time to time to the 
Second Class Magistrate by the second Sub- 
Inspector requesting him to record their con. 
fessions. The confeesions of accused 6, 8 and 
10 were recorded by Mr. Sankolli, the First 
Class Magistrate, and the confessions of the re¬ 
maining accused were recorded by the Second 
Class Magistrate, Mr. Betkerur. There is 
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absolutely no evidence to connect any of the 
ten accused with the dacoity except their 
confessions. None of them was identified when 
the dacoity was committed and no stolen pro- 
perty has been‘traced from any of them. 
Some attempt was made to suggest that some 
of the stolen property was found with some of 
these accused, but that evidence was dis- 
believed by the learned Sessions Judge and 
is not pressed in this Court. All the accused 
retracted their confessions before the commit- 
ting Magistrate as well as in the Sessions 
Court, and the case for the prosecution rests 
almost W’holly on those confessions. There is 
no absolute rule of law that a retracted con- 
fession cannot be acted upon unless there is 
material corroboration, if it is found to be 
voluntary. But as a rule of prudence it is 
regarded nob safe to base a conviction solely 
on a retracted confession unless there are cir¬ 
cumstances which leave no doubt that it is 
voluntary and true. 

In this case we have to consider several 
circumstances before acting upon such re¬ 
tracted confessions. It is true that the learned 
Additional Sessions Judge has held that the 
confessions of all the ten accused before us 
were made voluntarily. But unfortunately he 
has not properly taken into consideration the 
circumstances under which those confessions 
were made. All the ten accused were sent to 
the First Class Magistrate for their confessions 
being recorded, within twenty-four hours after 
they were arrested. The letters written by 
the Sub-Inspector indicate that he had re¬ 
quested that their confessions should be re¬ 
corded as they had expressed their willingness 
to make confessions. But the learned Magis¬ 
trate has not given any satisfactory explana¬ 
tion w’hy he did not record their confessions 
within a reasonable time. The confession. of 
accused 1 was the first to be recorded, and it 
is significant that in his case the learned 
Magistrate recorded his confession on the very 
next day after he was presented before him 
along with the yadi of the Police Sub-tn- 
spector. But in the case of the other accused, 
further yadis had to be written. The second 
Sub-InspGctor who was in charge of the inves¬ 
tigation wrote a yadi to the Second Class 
Magistrate, Mr. Betkerur on 28rd July 1943, 
requesting that the confessions of accused li 
and 13 should be recorded. Why he thought it 
necessary to take such an unusual step has 
not been explained. It is true that Mr. San- 
kolli, the First Class Magistrate, says that he 
was very busy and did not find time to re¬ 
cord the confessions as requested by the Sub- 
Inspector and that he made a report to 
Government and waited until the Second Class 
Magistrate was invested with rower to record 
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confessions. The Second Class Magistrate ad¬ 
mits that he was invested with such power on 
27th May 1943, that is to say, long before these 
accused were sent to the First Class Magistrate 
for confessions. If the First Class Magistrate 
had no time, he should have asked the Second 
Class Magistrate to record the confessions of 
the other accused as he had already been 
empowered to do so. It is not unusual for the 
investigating officer to remind the Magistrates- 
to record the confessions of the accused sent 
by him if their confessions are not recorded. 
Assuming that the Sub-Inspector thonght it 
proper to send reminder, he should have sent 
such reminders to the First Class Magistrate 
to whom he had sent a yadi originally along 
with the accused. Instead of that he sent a fresh 
yadi to the Second Class Magistrate with a 
request that the confessions of the accused 
should be recorded because they had expres¬ 
sed their willingness to make confessions; but 
he sent such yadis by instalments. In the first 
yadi of 23rd July, he mentioned the names of 
only three of the accused, accused 2,11 and 13, 
as the pei*sons whose confessions shonld be 
recorded. Their confessions w’ere recorded on 
26th and 28th July. Then he wrote a yadi on 
24th July for the confessions of accused 9 
and 12. Their confessions were recorded on 
29th July. Then he wrote a yadi on 26th July 
for the confession of accused li which was re¬ 
corded on 3lst July. He wrote a yadi on 3rd 
August, for the confessions of accused S, 7 
and 16 and they w^ere recorded on 5th and 6fch . 
August, and lastly, on 7th August he sent a 
yadi for the confession of accused 15 which was 
recorded on 12th August. There is no expla¬ 
nation why such an unusual step was taken 
by the Sub-Inspector and why he did not re¬ 
quest the Magistrate to record the statements 
of all the accused whose confessions he wan¬ 
ted to have recorded. This circumstance raises 
a strong suspicion regarding the voluntary 
nature of the confessions and this suspicion is 
strengthened by the manner in which the con¬ 
fession of accused 4 was recorded by the 
Magistrate. The learned Additional Sessions 
Judge has found that the confession of ac¬ 
cused 4 was not voluntary and he believed 
the statement of accused 4 that he made a 
false confession as be could not bear the bar- 
assment of bis father by the police. In the 
same way, some other methods may have been 
used for inducing the other accused to make 
confessions and that must be the reason why 
the Sub-Inspector reported by instalments 
that their confessions should be recorded. I 
therefore agree that we cannot act on thenn- 
corroborated confessions of such a nature.^' It 
is Emitted that there is no other evidence to 
connect all the ten accused v* th the dacoity. 
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Aa regards accused 14 he is further charged 
that he was armed with a pistol at the time 
of the dacoity. For that also there is no evi. 
dence except his own confession which has 
been found to be suspicious and not volun. 
tary. The learned Additional Sessions Judge 
has referred to the statement of accused 6 who 
produced the pistol and by way of explana¬ 
tion stated that it had been given to him by 
jacGused 14.. Accused 6 did not admit that he 
had any band in the dacoity, and such a self- 
exculpatory statement of the co-accused could 
not be taken into consideration against ac. 
cused u under s. 30, Evidence Act, The 
learned Sessions Judge was wrong in treating 
that statement as a piece of evidence against 
accused 14, If that evidence is discarded, there 
is nothing else in the record to show that ac¬ 
cused 14 was armed with a pistol at the time 
of the dacoity. Hence his conviction under 
S. 19 (e), Arms Act, also must be set aside. I 
therefore agree with my lord the Chief Jus¬ 
tice that the convictions of all the ten appel. 
lants and the sentences passed on them should 
be set aside and they be acquitted and dis¬ 
charged . 

Appeals allou'ed. 
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Sen and Rajadhyaksha JJ. 

Vyasrao Hanmantrao and others — 

Decree-holders — Appellants 

f V. 

Ramchandra Eanmant — Surety — 

Respondent 

Second Appeal No. 652 of 1944, Decided on 6th 
October 1944, against decision of Dist. Judge, Bija- 
pur, in Appeal No. 188 of 1941. 

Limitation Act (1908), Art. 182, Expln. 1, Cl. 5 
—Decree against judgment-debtor sought against 
judgment-debtor alone—Subsequent execution 
against surety more than three years after decree 
is not barred. 

A decree executedagainsta judgment-debtor alone 
can be executed even against surety even though no 
execution was taken out against him within three 
years from the date of the decree. Explanation 1 to 
Art. 182 was necessitated by the realisation that 
where there were more than one decree-holders or 
judgment-debtors, specially where the decree distin¬ 
guished portions of the subject-matter as payable or 
deliverable to or by such parties, doubts might 
arise in tfie interpretation of the expression "appli¬ 
cation made in accordance with law." The Legisla- 
. ture in enacting Art. 182 bad not specifically in 
mind the case of an applicationforexecutionagainst 
a surety. The last sentence in Expln. 1 must 
clearly be read with the earlier part of Para. 2 re¬ 
garding more than one judgment-debtors or persons 
against whom an order is pa.ssed, the expression 
^'passed jointly against more persons than one’’ 

. being in contradistinction to the expression "distin- 
gtiisbing portions of the subject-matteras payable or 
deliverable by each." The first parts of the two 
paragraphs of Expln. 1 provide a clariecalion of or 


an exception to the general principle of cl. (5). and 
the second parts of the said paragraphs must be 
regarded, as amounting to provisos re-afiirming that 
general principle in cases other than those to which 
the said exception would apply. Therefore, the scope 
of tu6 cxpmDfttion caoDot b8us6d in dolermining the 
scope of cl. (5): (’28) 15 A. I. 1{. 192S Rang. 282- 
( 29) 16 A.i.R. 1929 Pat. 595 and 31 Rom. 50, Dis- 
sent.; Case law discussed. [P 492 C 2; P 493 C 1] 

N. M. Bungund — for Appellants. 

Q. P. Uurdesltwar — for Respondent. 

Sen J. — This second appeal arises out of 
darkhast proceedings. Five i)ersons obtained a 
decree in 192S for possession and mesne pro- 
fits in the Court of the Joint Subordinate 
Judge of Bijapur against certain iiidgment- 
debtors. The judgment-debtors appealed to 
the District Court and applied for stay of 
execution under o.4i. R.5. Civil P. C. Stay 
was granted on the present respondent's 
standing surety for the due satisfaction of 
the decree by the judgment-debtors in case 
the decree was confirmed or varied by the 
appellate Court. The decree was confirmed 
on appeal. The decree-holders filed three 
darkhasts in 1930, 1932 and 1935 in none of 
which execution was sought against the surety. 
In the present darkhast filed in 1939 execution 
is.sought against the legal representatives of 
defendant l and the surety respondent. The 
main question raised was whether the present 
darkhast was in time against the surety. The 
trial Court came to the conclusion that as no 
darkhast had been filed against the surety 
before, and as he could not be treated as a 
joint judgment.debtor along with the other- 
defendants, as held in 31 Bom. 50,* tlio present 
darkhast was not in time as against him. 
This view is opixised to the view taken by 
the High Courts of Madras, Lucknow, Allaha¬ 
bad and Lahore, a view' which the learned 
Subordinate Judge thought to be more rea¬ 
sonable and equitable, but being bound by 
the Bombay decision in 31 Bom. 50* he held 
in favour of the surety and dismissed the 
darkhast with costs as against him. The 
decree-holdens appealed to the District Court, 
and the apjieal was dismissed by the District 
Judge relying on 31 Bom. 50* which was fol¬ 
lowed in 47 Bom. 778.* 

Mr. Hungund on behalf of the appellant- 
decree-holders has relied on the provisions of 
S. 145, Civil P. C., and S. 128 . Contract Act, 
and contended that though«the surety is not 
in the position of a joint judgment.debtor 
within the meaning of Expln. i to Art. 182 of 
sch. 1 , Limitation Act, the previous applica- 
tions for execution save limitation as against 
the surety under cl. (5) of the said article, as 

1. (’06) 31 Bom. 50, Narayan v. Timmaya. 

2. R23) 10 A. I. R. 1923 Bom. 366 : 47 Bom. 778 • 

73 I. Q. 233, Yusuf All v. Papa Miya. 
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held in 44 ALL. 743'^ and 58 Mad. 276^ and 
that 81 Bom. 50^ can be distinguished from the 
present case. Alternatively, he has argued 
that Art. 182 does not apply, the obligation of 
the surety arising under S. 128, Contract Act, 
\\’hich can be enforced (in what manner he 
has not exactly specified) under the provisions 
of S. 145, Civil P. C. Mr. Murdeshwar on behalf 
of the respondent surety relies on 31 Bom. 50,^ 
and certain decisions of the Rangoon, Patna 
and Calcutta High Courts which have followed 
that case and contends that that authority 
is binding for the decision on the point under 
consideration. He has further contended that 
the scope of Art. 182 (5), Limitation Act, is not 
wider than that of Expl. 1 thereto and that if 
the said explanation does not cover the case 
of a surety, the surety is not also governed by 
cl. (5) of Art. 182. Paragraph 2 of Expl. l to 
that article reads thus: 

“Where the decree or order has been passed seve¬ 
rally against more persons than one, distinguishing 
portions of the subject-matter as payable or deliver¬ 
able by each, the application shall take effect against 
only such of the said persons or their representatives 
as it may be made against. But, where the decree 
or order has been passed jointly against more persons 
than one, the application, if made, against any one 
or more of them or against bis or their representa¬ 
tives, shall take effect against them all.*’ 

The case in 31 Bom. 50,^ wasdecided under the 
old Code of 1882, and the facts in that case were 
that the decree-holder Narayan had brought a 
suit against one Timmaya and during the pen¬ 
dency of the suit attached a debt due to Tim- 
maya from one Dajiba, the attachment being 
subsequently raised upon one Narasinha’s 
giving surety before the decree for payment of 
the amount of the said debt into Court if so 
ordered. After Narayan had obtained a decree 
against Timmaya, he filed a darkhast to exe¬ 
cute his decree against the judgment-debtor 
alone, and thereafter filed several other similar 
darkhasts all within the time allowed. Eightor 
nine years after the decree, be sought to make 
the surety liable under the decree by filing a 
darkhast against him and against the judg- 
ment-debtor. The trial Court dismissed the 
darkhast as time-barred against the surety and 
this order was confirmed on appeal by the 
District Judge. In the second appeal filed in 
the High Court it was contended that the 
surety could be proceeded against under s. 253, 
Civil P. C., 1882, (corresponding to the present 
S. 145) as the dicree should be held to be a 
joint decree passed against both the judgment- 
debtor and the surety. It was on this one 
ground that it was contended that any step- 
in-aid of execution against the judgment-debtor 

3, (’32) 9 A. I. R. 1922 AU. 481 : 44 AU. 743 : 77 
I. 0. 129, Badr-Qd-din v. Mohammad Hafiz. 

4 . (’35) 22 A. I. R. 1935 Mad. 188 : 58 Mad. 276 : 
155 I. G. 864, Gaogaraju v. Subbayya. 


would operate to keep alive the decree against 
the surety also. This contention was negatived 
and it was held that where there was a joint 
liability of the surety with the judgment-debtor 
to be deduced from the decree, the surety bond 
and S. 253, Civil P. C., read together, the ori- 
ginal decree cannot be treated as one "passed 
jointly” against the judgment-debtor and the 
surety within the meaning of Expl. 1 to Art. 179, 
Limitation Act (corresponding to Expl. 1 to 
the present Art. 182). Accordingly the appeal 
was dismissed. Section 253 of the Code of 1882, 
applied only to the case of a person who stood 
surety before the passing of the decree. It was, 
therefore, more restricted in its scope than the 
present s. 145, though the underlying principle 
in bot^ is the same. 31 Bom. 50,^ was followed 
in 47 Bom. 778,^ where there was no further 
discussion of the question involved. That case 
was also followed in 6 Rang. 334,® in which 
two ipersons had signed a bond in an adnunis- 
tration suit for the sum of Bs. 15,000 to be paid 
by them whenever ordered by the Court and 
upon default by the defendant in paying into 
Court such sum of money as he might be 
required to pay in the suit by the Court. The 
plaintiff having obtained a decree against the 
defendant applied for execution against him, 
but she could not execute the decree and sub¬ 
sequently she applied for a notice calling upon 
the defendant to pay the decretal amount in 
Court. This application also proved infruc- 
tuous and the plaintiff then applied for notice 
against the sureties calling upon thbm to pay 
the sum of Rs. 15,000 in Court. They resisted 
the claim inter alia on the ground of limitation. 
The District Court held that limitation was 
saved by the previous application of the plain¬ 
tiff. The order of the District Court was 
reversed by the High Court on the point of 
limitation. On that point their Lordships fol¬ 
lowed 31 Bom. 50' without referring to any other 
case and they remarked : "So far as we are 
aware that decision has never been overruled 
and we accept it as good law." The Bombay 
decision was also followed in 8 Pat. 310.® There 
having been previous applications against the 
judgment-debtor the appellant’s argument 
was based on the language of s. 145, Civil 
P.C., and he contended that being deemed to 
be a party under that section involyed being 
a joint judgment-debtor within the meaning 
of Art. 182, Limitation Act. This argument 
was negatived on the authority of 31 Bom. 
50.^ Mr. Murdeshwar has also relied on 96 

5. (’28) 15 A. I. R. 1928 Rang. 282 ; 6 Rang. 334 : 
111 I. C. 479, Mahomed Cassim v. ML Jamila 
Bibi. 

6. (’29) 16 A. I. R. 1929 Pat. 595 : 8 Pat. 310 : 120 
I. C. 309, Raghonandan Prasad Singh v. Kiitya- 
nand Singh. 
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C.W.N. 701' and A.i.R. 1926 Cal. 267.® The case 
in 36 0. w. N. 701^ did not raise the precise 
point now under consideration, and the appli. 
cation made to enforce the surety’s bond was 
held by their Lordships to be within time on 
a proper construction of the bond itself so that 
it was unnecessary to have recourse to Art. 
182. In A.I.R. 1926 Cal. 267® it was held that 
where the sureties had made themselves liable 
only for a part of the decretal amount and 
the execution was taken only against them, 
the sureties not being co-judgment-debtors 
with the principal debtors, the execution 
against them did not save limitation against 
the principal debtors. That decision followed 
23 Bom. 478® and 31 Bom. 60^ was also men¬ 
tioned therein with approval. The contrary 
view is to be found in 44 ALL. 743® and 58 
Mad. 276.* In the first of these eases the ques¬ 
tion which arose for decision was whether an 
application for execution of a decree by arrest 
of the judgment-debtor would operate to save 
limitation in respect of a subsequent applica¬ 
tion in which the prayer was, first, for the 
arrest of the judgment-debtor, and, secondly, 
for the arrest of two persons w’bo had become 
sureties for the due satisfaction of the decree 
by the judgment-debtor. Their Lordships 
decided the question in this manner, (p. 744 ): 

“The case against the appellant (one of the sure¬ 
ties) really admits of being stated in the form of a 
dilemma. Either the effect of S. 145, Civil P. C., is 
to make the decree, in a case like the present, equi¬ 
valent to a decree passed jointly against the original 
judgment-debtor and the surety or the sureties, or 
it has not that effect. If it has, then the case is 
covered by the closing words of Explanation 1 to 
Art. 182 of the schedule, and an application for exe¬ 
cution against a judgment-debtor or against any 
one of the sureties affords a starting point for a 
fresh period of limitation, even though the applica¬ 
tion next made be against a different surety. On the 
other hand, if the effect of S. 145, Civil P.C., be not 
as suggested above, then the words of Explanation 1 
afore^id have no application whatsoever to a 
case like the one now before us and must altogether 
be excluded from consideration. In that case we are 
driven back to the words of cl. (5) of Art. 182 itself. 
The point we have to decide is whether the applica¬ 
tion of 6tb March 1918, was or was not an applica¬ 
tion in accordance with law to the proper Court for 
execution of the decree, or to take some step-in-aid 
of execution of the decree. We cannot answer that 
question otherwise than in the affirmative.*' 

This case represented a further stage in cer¬ 
tain execution proceedings which had come 
before the same Court in 48 ALL. 162.*® There 
An application had been made asking the 

•7. (*82) 19 A. I. R. 1932 P. C. 131 : 136 I. C. 629 : 

36 C.W.N. 701 (P.O.), Ragbunandah Prasad Singh 
▼. Kirtyanand Singh. 

8. (’26) 18 A. I. B. 1926 Cal. 267 : 85 I. C. 657, 
Birendra Chandra v. Tulsl Charan. 

9. (*99) 28 Bom. 478, Kusaji ▼. Vinayak. 

10. (*21) 8 A. I. B. 1921 All. 291 : 48 AU. 152 : 58 
1- 0. 794, Muhammad Haffz v. Muhammad Ibra¬ 
him, 
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proper Court to execute the entire decree by 
the arrest of the surety who had made him¬ 
self liable for the satisfaction of the decree, 
and the question arose whether such an ap¬ 
plication amounted to asking the execution 
Court to take a step-in-aid of execution of the 
decree as against the principal, whoso liabi¬ 
lity the surety had taken upon himself, within 
the meaning of cl. (5) of Art. 182. Limitation 
Act. The case was really converse to the one 
now before us. Reference was made to 3 i 
Bom. 50* but the case w'as distinguished there¬ 
from on the ground that the Bombay case had 
been decided under s. 253 of the earlier Code 
of Civil Procedure (Act 14 of 1882) and that 
the Code of 1908 gave for the first time a 
summary remedy by way of execution against 
a surety who had bound himself for the due 
satisfaction of a decree after the decree was 
passed. It was held that in such a case the 
surety was not covered by any part of 
Expl. 1 to Art. 182, and their Lordships re¬ 
marked (p. 158): 

“ In our opinion, therefore, we are dealing with a 
case not contemplated by Expl. 1 to Art. 182 of 
Sch. 1, Limitation Act. We are driven back,‘there¬ 
fore, to cl. (5), and we can only put to ourselves the 
plain question ; Does an application, asking the 
proper Court to execute the entire decree by the 
arrest of the person of a surety who has made him¬ 
self liable for the satisfaction of the decree amount 
to asking the execution Court to take a step-in-aid 
of the execution of the decree as against the prin¬ 
cipal whose liability the surety had taken upon 
himself ?“ 

And they answered the question in the affirma- 
tive, holding that the decree-holders were 
entitled to the benefit of cl. (6) of Art. 182. 
This case was followed in i. L. r. (1939) all. 
588.** In 21 Lab. 223*® it was remarked that 
there was no escape from the dilemma pro¬ 
pounded in 44 ALL. 743® by the learned Judges 
who decided that case. That was a case in 
which one Kesar Singh had pbtained a decree 
against one Kishan Singh for Rs. 600 and 
coats and he took out execution. Two persons 
became sureties for the payment of the de¬ 
cretal amount. Thereafter an application was 
made for the arrest of one of the sureties, 
after which the original decree-holder sold his 
decree to two persons who transferred it to 
one Prem Singh. Prem Singh having applied 
seven years after the decree for execution of 
the decree against the judgment-debtor, the 
latter pleaded that the execution was barred 
by time. It was held that the application 
against the surety for his arrest was a step- 
in-atd of execution of the decree within the 

11. (-89) 26 A.I.R. 1989 All. 463: I.L.R. (1939) All. 

688 : 183 I. C. 446, Suraj Din v. Narain Rao Para- 
mesbwari Prasad. 

12. ('89) 26 A.I.B. 1639 Lah. 587 : I. L. B. (1940) 

21 L^. 228: 1861. C. 289, Kishan Singh v. Prem 

olDgb. 
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meaning of Art. 132 30 as to bring the appli¬ 
cation of Prem Singh within time against the 
judgment-debtor, 58 Mad. 27G^ followed the 
view taken by the Allahabad High Court in 
43 ALL. 152“^ and 44 ALL. 743.^ With regard to 
31 Bom. 50^ and the decisions following it, it 

w’as observed (p. 279): 

“None of the rulings cited from Bombay, Rangoon 
or Patna lays it down positively that the case of a 
judgraent-debtor and his surety falls within Expl. 1. 
They all assume without any discussion that as the 
judgment-debtor and his surety are not joint judg¬ 
ment-debtors an execution petition against the 
former will not avail to save limitation as against 
the latter. We agree with the Allahabad view that 
Expl. 1 does not contemplate a case of this kind at 
all and, therefore, that cl. (5) itself is the only provi¬ 
sion by which this question of limitation must be 
determined.” 

Thereafter their Lordships go on to observe 
that their view was in accordance with natural 
justice, the real meaning of suretyship and 
equity. It must be remembered, however that 
• the Privy Council has often remarked that there 
is no place in the application of the provisions 
of the Limitation Act for considerations of 
equity or of hardship to any particular party : 
see 43 Bom. L. R. 31G^^ and 60 Cal. 1.^'* 

If the reasoning in the Allahabad and 
Madras cases should appear to us to be correct, 
it would be possible for us to distinguish the 
present case from 31 Bom. 50^ on the ground 
that that case was decided solely on the 
basis that a decree cannot be treated as 
passed jointly against the judgment-debtor 
and the surety within the meaning of Explana¬ 
tion 1 to Art. 182, a basis not objected to by 
the present appellant, and on the ground that 
the present appeal is based on arguments 
which were not advanced or considered in 31 
Bom. 50.^ Mu. Murdeshwar has contended that 
the scope of cl. (5) of Art. 182 is not wider than 
that of Explanation 1, that is, that if the 
explanation is concerned with the judgment- 
debtors only, cl. (5) should not be regarded 
as applying to an application for execution 
against any other party, fc^r instance a surety, 
in spite of the generality of the terms of that 
clause. In 13 Luck. 353^® (a case in which 
execution was first sought against the surety 
and then against the judgment-debtor) it was 
remarked, (p. 356): 

“The provisions of Explanation 1 are after all 
merely explanatory of the substantive provisions of 
the article. In the circumstances we think that it 
would not be right to use the explanation so as to 

13. (’41) 28 A.I.p. 1941 P.C.6:I.L.R. (1941) Bom. 
202 : I. L. R. (1941) Ear. P. C. 11 : 07 I. A. 416 : 
193 I. G. 225 : 43 Bom. L. R. 346 (P. C ). General 
Accident Fire and Life Assurance Corporation, Ltd. 
V. Janmabomed. 

14. (’32) 19 A. I. R. 1932 P. C. 165 : 60 Cal. 1 : 59 
I. A. 283 : 137 I.C. 529 (P.C.), Nagendranath v. 
Suresebandra De. 

15. (’37)^4 A.I.R: 1937 Oudh 351 : 13 Luck. 353: 
168 I. C. 600, Bachchu Singh v. Badhe Lai. 


restrict the application of the article when the case- 
happens to be fully covered by its terms.” 

This proposition has been controverted by 
Mr. Murdeshwar, who has contended that 
Explanation i really clarifies the provisions of 
Art. 182 and cannot be held as restricting any 
part thereof. According to him the explana¬ 
tion, if anything, enlarges the scope of cl. (5) 
of the article. We are unable to agree with 
this contention. The first part of Explanation 1 
deals with the case of more than one decree- 
holders or persons in whose favour an order 
has been passed and the second part deals with 
more than one judgment-debtors or persons 
against whom an order has been passed. Having 
said in para. 2 of Explanation A: “Where the 
decree or order has been passed severally 
against more persons than one distinguishing 
portions of the subject-matter as payable or 
deliverable by each, the application shall take 
effect against only such of the said persons or 
their representatives as it may be made 
agaiust,” the Legislature has added a provisoor 
qualification to the above: “But, where the 
decree or order has been passed jointly against 
more persons than one, the application, if made 
against any one or more of them, or against 
his or their representatives, shall take effect 
against them all.” There is clearly no refer- 
ence in the explanation to a surety, and so far 
31 Bom. 50,^ we may say with respect, was 
rightly decided. But under S. 145, Civil P. C., 
where any persop has become liable as surety 
for the performance of any decree or any part 
thereof, the decree may bo executed against 
him, to the extent to which he has rendered 
himself personally liable, in the manner pro¬ 
vided in the Code for the execution of decrees. 
There seems to be no reason, therefore, why 
when a decree is sought to be executed against 
such a surety Art. 182 , Limitation Act should 
not apply. The beginning of that article reads 


thus: 

Description of 
application. 

Period of Limitation. 

1 

For tho execution of | 
a decree or order of any 
civil Court not provided 
for by Art. 183 or by 

S. 48. Civil P. C., 1908. 

f Three years, or where 

a certified copy of the 
decree or order has been 
registered, six years. 


It is difificult to see why, because Expln. 1 
deals with* cases of more than one decree- 
holders and judgment-debtors, Art. 182 should 
be deemed to be confined to applications for 
execution of decrees against judgment-debtors 
only. That explanation was apparently neces¬ 
sitated by the realisation where there were; 
more than one decree-holders or judgraent-j 
debtors, specially where the decree diatin-; 
guished portions of the subject-matter as pay-; 
able or deliverable to or by such parties, doubts 
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iinigbt arise in the interpretation of the 
.expression “application made in accordance 
jWith law.” It does not appear that the Legis- 
lature in enacting this article had specifically 
:in mind the case of an application for execu- 
ition against a surety. The last sentence 
,in ExpIn. 1 must clearly be read with the 
earlier part of para. 2 regarding more than 
onejudgment-debtorsor persons against whom 
an order is passed, the expression “ passed 
ijointly against more persons than one” being 
in contradistinction to the expression "distin¬ 
guishing portions of the subject-matter as paya. 
jble or deliverable by each.” The first parts of 
|the two paragraphs of Expln. i provide a clari- 
ification of or an exception to the general 
principle of cl. (5), and the second parts of 
[the said paragraphs must be regarded, in our 
[judgment, as amounting to provisos reafifirm- 
jing that general principle in cases other than 
those to which the said exception would apply. 
|We are, therefore,- of opinion that the scope 
|of the Explanation cannot be used in deter, 
mining the scope of cl. (s). That being so. we 
think that the reasoning in the Allahabad 
and Madras cases applies to the present case. 
We do not distinguish the case from 81 Bom. 
50,^ because it was decided under the old Code 
of Civil Procedure of 1882, there being little 
difference in principle between the present 
S. 145 and the old S. 253. But we do not 
consider ourselves bound by 8i Bom. 50' be- 
cause that case was decided on a line of rea. 
soning which has been accepted in the present 
appeal and because the argument that though 
Expln. 1 does not apply cl. (5) does, was not 
advanced or considered in that case. That 
case, besides, was based on the assumption 
that as the judgment-debtor and the surety 
are not joint judgment-debtors an application 
for execution against the former will not save 
limitation against the latter. 

It is not necessary for us to discuss 
•Mr. Hungund’s argument based on s. 128, 
Contract Act. His further argument, based on 
57 Mad. 688*^ that Art. 182, Limitation Act 
does not apply appears to us to be clearly 
untenable in view of s. 145, Civil P. C., 
and the opening w’ords of that article. In 
the result, in view of our conclusion that the 
darkbost against the surety was in time, we 
hold the decrees of both the Courts below to 
be erroneous. The appeal is allowed with 
costs throughout and the orders of the Courts 
below set aside, with the result that the dar- 
khast will now proceed against the surety. 

Bajadhyaksha J. — I agree. I would 
only add that if the contention put forward 

16. (’84)~21 iri R. 1934 Mad^lSB : 57 Mad. 
668 : 149 I. C. 973, Earuppan Chettiar v. Nagappa 
Chettiar. ^ 
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by Mr. Murdeshwar, viz., that Art. 182 ( 5 ) 
is confined in its operation only to the jiersons 
against whom execution is taken out, is correct, 
then there was no necessity of enacting in the 
first part of para. 2 of Expln. i that 
“where the decree or order has been passed severally 
against more persons than one, distinguishing por¬ 
tions of the subject-matter as payable or deliverable 
by each, the application shall take effect against 
only such of the said persons or their representatives 
as it may be made against.” 

For, ex hypothesi, the application there con¬ 
templated is against the person against whom 
the decree is passed distinguishing portions 
of the subject-matter as payable or deli¬ 
verable by him and would not therefore take 
effect against the other judgment-debtor. If the 
decree is passed severally against A directing 
him to deliver property x and against B 
asking him to deliver property Y, then the 
execution taken against A for the delivery of 
property X would, on the interpretation urged 
by Mr. Murdeshwar, take effect only against 
A and not against B. In that event there would 
be no necessity of the Explanation embodied 
in the first sentence of para. 2 of Expln. 1 . It 
is only on the interpretation, which Mr. Mur¬ 
deshwar asks us to accept, that the second 
part of para. 2 of the explanation can be re- 
garded as extending the scope of Art. 182 ( 5 ) 
and would then operate by way of an excep¬ 
tion enlarging the scope of Art. 182 (5) to a 
strictly limited extent. If, on the other hand, 
our view is correct, viz., that Art. 182 ( 5 ) is 
general in its application, and that an ap. 
plication made in accordance with law to the 
proper Court for execution or to take some 
step-in-aid of execution of the decree or order 
would save limitation also against others 
affected by the decree, then the whole of 
para. 2 of Expln. l would operate as an explana¬ 
tion or as a clarification of that clause. The 
first sentence there would create an exception, 
but the second. sentence of that paragraph 
would re-affirm the principle of the main 
clause. It is true that on this interpretation 
the second sentence becomes unnecessary, but 
that sentence is clearly intended as a quali. 
fication of the rule enunciated in the first sen¬ 
tence of the Explanation as the word “but” 
indicates, and in our opinion, it affirms the 
principle in Art. 182 ( 5 ) in its application to 
joint judgment-debtors. 

R.K. Appeal allowed. 
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Lokur and Weston JJ. 

Emperor 

V. 

Krishnaji Landge and another — Accused. 

Criminal Ref. No. 84 of 1944, Decided on 17th 
January 1945, made by Sess, Judge, Bijapur. 
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Criminal P. C. (1898), Ss, 347 and 215 — Case 
triable by Magistrate and not exclusively triable 
by Sessions Court — Committal on ground that 
accused wanted it to be committed and case 
involved complicated question of law—Commit¬ 
ment should be quashed. 

A Magistrate must not determine the important 
question as to whether be is to commit the case or 
to try it himself solely by the wish of the parties or 
by the mere fact that he would have to decide an 
important question of law. The committal of a case 
to the Sessions which is triable by the Magistrate 
and is not exclusively triable by the Court of 
Session on the ground that the accused wanted the 
case to be committed to the Sessions and that the 
case involved a complicated question of law is illegal 
and should be quashed: (’17) 4 A. I. R. 1917 Bom. 
33, Rel. on. [P 494 C 2] 

Cr. P. C. — 

(’41) Chitaley. S. 215 N. 8. Pt. 15 ; S. 347 N. 4, 
Pts. 9. 26, 27. 

(’41) Mitra, Page 762 N. 718 ; Page 1161 Note 
“Ought to be tried.” 

B. G. Rao (Govt. Pleader) — for the Crown. 

N. M. Bungund — for Complainant. 

Lokur J. — This is a reference made by 
the Sessions Judge of Bijapur recommending 
that the order passed by the Honorary Mag. 
istrate, First Class, Bijapur, committing the 
accused to the Sessions should be quashed and 
the Magistrate asked to proceed with the trial 
and dispose of the case according to law. The 
two accused were charged with offences pun¬ 
ishable under Ss. 461 and 852 read with s. 511, 
Penal Code. The allegation was that ac¬ 
cused 1 , who is a resident of Akalkot which is 
out of British India, attempted to kidnap a 
minor girl aged 13 years and seven months 
from the house of her mother at Bagalkot 
claiming that she was bis wife. The mother's 
contention appears to have been that the 
marriage was brought about by deception, 
that accused 1 was a leper and that she was 
not willing to send her daughter to him. The 
accused went into the house of the minor’s 
mother and in spite of her protest forcibly 
took the girl away in a motor car presumably 
with the intention of taking her to accused I’s 
house at Akalkot. But a telegram having 
been sent to the police at Bijapur, the car of 
the accused was stopped at Bijapur and they 
were arrested. A charge-sheet was sent up 
against them, and after recording the evidence 
against them the learned Magistrate framed a 
charge against both the accused under ss. 451, 
852 and 363 read with S. 511, Penal Code, with 
the idea of completing the trial himself. But 
it appears that subsequently the learned plea¬ 
der for the accused made an application that 
the case should be committed to the Sessions 
as it involved a complicated question of law. 
The learned Magistrate acceded to the request, 
amended the charge and committed the case 
to the Sessions. All the offences with which 
the accused are charged are triable by a Firat 


Class Magistrate and not exclusively by the 
Sessions Court. The learned Magistrate does 
not say that if convicted the accused deserve 
a sentence beyond his powers. The only 
ground on which he thought it proper to com¬ 
mit the case to the Sessions was that the ac- 
cused wanted the case to be committed to the 
Sessions and that the case involved a com¬ 
plicated question of law. These are not legal 
grounds on which a case which can be tried 
by a Magistrate can be committed to the 
Sessions. As observed in 42 Bom. 172,^ a Magis- 
trste must not determine the important ques¬ 
tion as to whether be is to commit the case 
or to try it himself solely by the wish of the 
parties or by the mere fact that he would have 
to decide an important question of law. Ses¬ 
sions Courts are already overburdened with 
cases and it is not right that they should be 
further called upon to try cases which might 
be properly tried by Magistrates. We think 
therefore that this is a fit case in which the 
commitment should be quashed and the Ma¬ 
gistrate directed to proceed with the case and 
dispose of it according to law. The reference 
is, therefore, accepted and the rule made 
absolute. 

G.N. Reference accepted, 

1. (’17) 4 A.I.R. 1917 Bom. 33 : 42 Bom. 172 : 44 
I.C. 454, Emperor v. Bhimaji Venkaji. 
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Kania and Chagla JJ. 

Bhagwandas Atmasing — Appellant 

V. 

Atmasing Jessasing — Respondent. 

0. C. J. Appeal No. 6 of 1946, Decided on 29th 
March 1945, from judgment of Coyajee J., in Suit 
No. 1198 of 1944. 

Arbitration Act (1940), Ss. 34, 32, 33— Agree¬ 
ment to refer — Stay of suit — Party alleging 
agreement has to prove its existence. 

The first part of S. 32 prevents a substantive suit 
to challenge the existence of an agreement. The 
second part of that section prevents the setting 
aside, amending, modifying or in any way affecting 
an arbitration agreement, otherwise than as provided 
by the Act. Section 33 provides a remedy to a 
party who ebalieoges the agreement to obtain from 
the Court a decision, irrespective of the fact whether 
the other side wishes to enforce it or not. Section 38 
does not take away the right to set up as a defence 
the non-existence of an agreement when the agree¬ 
ment is propounded under S. 34 by the other side. 
The rights of the parties are to be governed byS.M. 
The section starts with the fact that an arbitration 
agreement is alleged. The Court Is oaiJed upon to 
stay the suit on the ground that there is a subsis^ 
ing arbitration agreement, which the applicant is 
willing to follow up but the other side is not ready 
and willing to act upon. In order to succeed in an 
application under S. 34, therefore, the defe^onl 
has to establish the necessary things required by 
S. 34. One of them is that he is a party to »n “- 
bitration agreement. fP 495 C 2j 
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The defendant, who applies for a sUy under S, 34 
has to that there U an arbitration agreement. 
a the plaintiff says that there is no agreement that 
^ea^s between the parties. There is nothing 
m S. 34 to prevent the Court from deciding that 
^e, to enable it to pass an order under that section, 
^tion 38, provides for a case wbereaparty wants to 
obtain the Gourt’a substantive declaration of non-exis- 
tenre of an agreement for his own use. In such a case 
he has to make his application to get the judgment 
Section 34 is a discretionary section. If one of the 
parties contends that because of an agreement be. 
tween them the normal jurisdiction of the Court is 
given up by the other side, the onus of proof is on 
the party who makes that allegation. Therefore, 
the party who alleges such an agreement has to 
satisfy the Court first, before he asks the Court to 
stay its hands in respect of a suit which is pending 
and which is filed in the normal course by the plain. 

' (P 496 C 1, 2] 

' Jams/isdji Kanga, C. K, Daphtarg and 

K. A. Desai — for Appellant. 

if. C, Setalvad — for Respondent. 

Kania J . — This is an appeal from the 
judgment of Coyajee J., on an application for 
stay of arbitration proceedings under s. 34 
Arbitration Act, 1940. The plaintiff, claiming 
to be the adopted son of defendant i, filed 
this suit for several declarations on the foot- 
ing that on adoption he became a member of 
the joint family. He claimed discovery, and 
partition in the joint family properties. He 
alleged that he was adopted on 9th February 
1942. On coming to know of this suit, defen- 
dant 1 took out a notice of motion for stay, 
on the ground that under two agreements 
dated 80th January 1942, and 26th July 1942, 
the plaintiff and defendant i had agreed to 
refer all matters which may arise and cau se 
disputes between them to arbitration. In sup. 
port of that notice of motion, defendantl filed 
an aflBdavit in which he propounded the two 
documents mentioned above. The plaintiff 
filed his afiBdavit in reply in which he denied 
that he had executed the documents propoun. 
ded by defendant 1. According to him he had 
signed certain blank papers and defendant l 
had filled in the blank papers, and in order 
to support bis case had cut out certain por. 
tions of his signature. The two documents are 
attested by two witnesses; one witness to each 
is one arbitrator. The plaintiff contended that 
the question about the existence of the agree, 
ment to arbitration cannot be decided by the 
arbitrators. The arbitrators were themselves 
privy or party to the forgery and were in- 
terested on behalf of defendant l and there, 
fore biased. He contended that the questions 
at issue on the documents were grave and 
serious which could not be left to arbitrators 
and that defendant 2 was not a party to the 
arbitration agreement at all. 

When the notice of motion came for hear, 
ing before Coyajee J., it was urged on behalf 
of defendant 1 that because of Ss. 32 and 38 , 
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Arbitration Act. 1940, this contention cannot 
be taken by the plaintiff on the notice of 
motion. It was contended that under S. 32 no 
suit was permitted to challenge the existence 
of an arbitration agreement. That section 
further provided that no arbitration agree¬ 
ment could be set aside, amended, modified 
or in any way affected otherwise than as 
provided by the Act. Under s. 33 any party 
to an agreement, desiring to challenge the 
existence thereof, should apply to the Court 
and the Court should decide the question on 
affidavits. Relying on the words of these sec. 
tions it was contended that the plaintiff should 
make a substantive application to the Court 
to challenge the existence of the arbitration 
agreement, and obtain the Court’s decision 
on that point. The learned Judge accepted 
this contention and asked the plaintiff's coun. 
sel if he wanted time to make such an appli. 
cation. The learned counsel for the plaintiff 
contended that he was not bound to do so and 
was entitled to raise, as his defence to the 
application under s. 34, the fact that there 
was no agreement to reference. That ar<ni. 
ment was not accepted by the learned Judge 
The learned Judge in his judgment stated that 
he had no jurisdiction under s. 34 to deter, 
mine whether there was an arbitration agree¬ 
ment, and as the plaintiff had failed to avail 
himself of the opportunity offered to proceed 

under s. 33, an order under s. 34 must be 
made. 

In my opinion the view of the learned Judge 
on the construction of ss. 32,33 and 34 , Arbitra. 
tion Act, is not correct. The first part of S. 32 
prevents a substantive suit to challenge the exis- 
tence of an agreement. The second part of that 
section prevents the setting aside, amending 
modifying or in any way affecting an arbitra’ 
tion agreement, otherwise than as provided 
by the Act. Section 33 provides a remedy to 
a party who challenges the agreement to ob¬ 
tain from the Court a decision, irrespective of 
the fact whether the other side wishes to en¬ 
force it or not. I do not think s. S 3 takes 
away the right to set up as a defence the non. 
existence of an agreement when the agree-1 
ment is propounded under s. 34, by the other 
side. The rights of the parties are to be 
governed by s. 34. The section starts with 
the fact that an arbitration agreement is 
alleged. The Court is called upon to stay the 
suit on the ground that there is a subsisting 
arbitration agreement, which the applicant is 
willing to follow up but the other side is not| 
ready and willing to act upon. In order to 
succeed in an application under s. 34 , there- 
fore, the defendant (who is the applicant) has 
to establish the necessary things required by 
3. 34. One of them is that he is a party to ani 
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arbitration agreement, I am emphasising this 
point because when the Arbitration Act of 
1940 was enacted, no amendment was made 
in the wording of S. 34, and therefore the 
decisions on the meaning and effect of old* 
s. 34 are still good. Where a question is 
directly covered by s. 32 or S. 33, the same 
will have to be taken into consideration, but 
the decisions based on s. 34 only are not 
necessarily overruled because of the enact¬ 
ment of S3. 32 and 33 in the new Act. 

Proceeding with the discussion under S. 34 
.the defendant, who applies for a stay there- 
jfore has to say that there is an arbitration 
lagreement. If the plaintiff says that there is 
no agreement, that issue arises between the 
parties. I find nothing in s. 34 to prevent the 
iCourt from deciding that issue, to enable it 
!to pass an order under that section. One can 
reasonably think of cases to show the scope 
of the inquiry under the section. In a case 
the defendant may put before the Court an 
agreement, written on one sheet of paper, 
without any signs of mutilation and contain- 
ing the full signature of the other side. The 
agreement may be attested by two witnesses, 
whose integrity cannot be challenged, and 
those witnesses make affidavits on the motion 
stating that the plaintiff had executed the 
particular agreement in their presence. I 
find it difficult to hold that under those cir¬ 
cumstances the Court is prevented from 
considering the question. On the other hand 
^here may be a case where the defendant 
alleges that there was a written agreement 
signed by both the parties, but which he 
bad misplaced. Because of the written agree- 
ment, be asks to stay the suit. The plain¬ 
tiff in that case would say “I have never 
signed any agreement; I do not know what 
agreement is alleged; I state and will be able 
to show that I was never in the town when 
the agreement is alleged to have been execu¬ 
ted by me/’ In a case of that kind the Court 
may well say that the facts were so compli¬ 
cated that it will not go into the dispute on 
the application under S. 34. The importance 
of these two illustrations may be considered 
in the light of the words of S. 33. In the last 
mentioned illustration it appears difficult 
to believe that the Legislature wanted the 
plaintiff who denied the existence of the agree- 
ment, to come to Court and pfbve the nega¬ 
tive. What can he show? He can only say 
that he was never in Bombay and never 
executed the agreement. I do not think the 
object of S. 33 is to compel such party to 
come to Court. Section 33, in my opinion, 
provides for a case where a party wants to 
obtain the Court’s substantive declaration of 
non-existence of an agreement for bis own 
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use. In such a case be has to make his appli- 
cation to get the judgment. 

Section 34 is a discretianary section. In the 
normal course, the Courts are the forum to, 
which parties go for adjudication of their 
rights. If one of the parties contends that 
because of an agreement between them the 
normal jurisdiction of the Court is given up 
by the other side, the onus of proof is on the 
party who makes that allegation. I think, 
therefore, that the party who alleges such an 
agreement has to satisfy the Court first, before 
he asks the Court to stay its hands in respect 
of a suit which is pending and which i^ filed 
in the normarcourse by the plaintiff. 

This constriction of S. 34 does not conflict 
with the express words of either S. 32 or s. 33. 
If it is considered that under S. 34 the Court 
has jurisdiction to decide the fact of an agree¬ 
ment, it will be a provision under the Act and 
thus S. 32 is not infringed. The contention of 
the defendant must be that the plaintiff must 
prove the negative (the non-existence of an 
agreement) and the burden of proving it is on 
him. This is against all recognised notions of 
law. The construction of S.34 mentioned above 
meets this contention. Having regard to the 
allegations made in this case, and having seen 
the documents which are propounded by de¬ 
fendant 1 , we think this is not a case in which 
the Court should exercise its discretion. The 
stay of the suit should therefore be refused. The 
appeal is allowed with costs, and the notice of 
motion is dismissed with costs throughout. 

Cha^la J. — I agree and have nothing 
to add. 

R.K. Appeal allowed. 
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Chagla J. 

Havshadlal Ambalal Desai — Applicant 

V. 

Bai Ichha — Opponent. 

Civil Revn. Appln No. 640 of 1943, Decided on 
7th July 1944, from decision of Extra Joint Snh- 
Ju<tge, Surat, in Small Cause Suit No. 103 of 1943. 

(a) Pensions Act (1871), Ss 4, 5 and 6 — Suit 
by plaintiff for her share of pension received by 
defendant from Government—Suit does not fall 
under S. 4, 5 or 6. 

Where in a suit by the plaintiff to recover his 
share of the pension received by the defendant from 
the Government tbe piaintifi’s case is that the 
defendant having rightfully received tbe pension 
from tbe Government wrongfully retained the plain- 
tlfl s share of the pension the suit is one for moneys 
bad and received and not one in respect of any pen¬ 
sion payable by Government and therefore the smt 
does not fall under anv of tbe Ss. 4,5 and 6 : I 
75 and 37 Bom. 700, Expl. [P 497 C 1] 

(b) Provincial Small Cause Courts Act (1887), 
Scb. 2, Art. 13—Suit by plaintiff to recover bis 
share of pension received by defendant 
Government—Suit does not fall under An. 13- 
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A suit by the plaintif! to recover his share of the 
pension received by the defendant from the Govern¬ 
ment is one for money had and received and does 
not fall under Soh. 2, Art, 13. [P 497 C 1, 2] 

M. C. Shah — for Applicant. 

//. M, Choksi — for Opponent. 

Order. —This is a revisional application 
under s. 25, Provincial Small Causo Courts 
Act, 1887. The plaintiff sued to recover her 
share of the desaigiri money received by the 
defendant for the years 1938-39,1939-40,1940-41 
and 1941-42. The learned Judge passed a 
decree in favour of the plaintiff for Ks. 40, 
costs of the suit and interest. Two points have 
been raised on this application. Both go to 
the question of the maintainability of the suit. 
The first point is that the suit is not main, 
tainable under Ss. 4, 5 and 6, Pensions Act, 
1871. It is contended that the jurisdiction of 
the civil Court is barred in all suits relating 
to any pension or grant of money or land 
revenue conferred or made by the British or 
any former Government, and a civil Court 
can only entertain a suit of this nature 
provided a certificate is obtained from the 
Collector under s. c. Now it has got to be 
remembered that in this case there is no 
dispute as to the right of the plaintift' to 
receive her share in the pension nor is it 
suggested that the defendant wrongfully re¬ 
ceived the pension from Government. The 
plaintiff’s case is that the defendant having 
rightfully received the pension wrongfully 
retained her share of the pension. Therefore 
to my mind the nature of the suit is suit for 
moneys had and received and not in respect 
of any pension payable by Government. Mr. 
N. C. Shah has drawn my attention to two 
decisions of our Court, first, i Bom. 75^ and 
the-other, 37 Bom. 700.^ Now in both these 
cases the right to receive the pension was in 
dispute. It is true that in 1 Bom. 75' Mr. 
West J., says (p. 79): 

"As it stands, the section extends to all suits relat¬ 
ing to any grant of money made by Government; 
and tho plaintiff, who seeks a share in such a grant 
for his alleged cosbarers, must, we think, be said 
to bring a suit relating to the grant." 

But at p. 81 the learned Judge makes it clear 
that the suit by one sharer against a cosharer 
must be to establish his right to an aliquot 
portion of any allowance paid by Govern- 
ment. As in my opinion no question arose in 
this suit as to the right of the plaintiff to her 
aliquot share it was not a suit relating to a 
pension and did not fall under any of the 
Ss. 4, 5 and 6, Pensions Act. The other con- 
-tention of the petitioner is that the Small 

1. (’75) 1 Bom. 75, Babaji Hari v. Rajaram Ballal. 

2. (’18) 87 Bom. 700 ; 21 I. C. 181, Bhikaji Hari 
V. Badhabai. 
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Cause Court has no jurisdiction to try the suit 
because it falls under Art. 13 of Soh. 2, Pro¬ 
vincial Small Cause Courts Act. Article 13 
says: 

"A suit to enforce payment of the allowance or 
fees respectively called malikana and bakk, or of 
cesses or other dues when the cesses or dues are 
payable to a person by reason of his interest in im¬ 
movable property or in an hereditary oHicc or in a 
shrine or other religious institution." 

Notv this clearly is not a suit to enforce pay¬ 
ment of any malikana, hakk or cess. This is 
a simple suit by the plaintiff’ to recover from 
the defendant moneys had and received. In a 
suit to enforce payment of a hakk the ques¬ 
tion tvould arise as to the right of tho plain¬ 
tiff’ to receive that hakk. As I have already 
stated, as no such question arises in this suit,, 
the suit in my opinion does not fall under 
Art. 13 of soh. 2, Provincial Small Cause Courts! 
Act. The application must, therefore, fail and 
must be dismissed w’ith costs. 

G.N. Application dismissed. 
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Blagden j. 

In re All India Groundnut Syndicate Ltd. 

0. C. J. Award No. 6 of 1944, Decided on 9tU 
August 1944. 

(a) Arbitration Act (1940)—Jurisdiction—Sub¬ 
mission to—When party can object explained. 

If a party to a submission appears before the 
arbitrator and merely takes part io a preliminary 
discussion, he does not thereby waive his right to 
object to the jurisdiction of the arbitrator before the 
arbitrator actually enters upon the consideration of 
the matters upon which he makes his award. If 
after objecting to the jurisdiction and such objection 
having been overruled, he proceeds with tho case, 
under protest, to defend himself, he does not lose 
bis right thereafter to say that the arbitrators acted 
without authority. But if a party takes part in the 
proceedings before the arbitrators on the assumption 
that the proceedings were before a competent tri¬ 
bunal be cannot be allowed to contend that the 
whole of the proceedings were coram non jiidicc ; 
(’27) 14 A. I. B. 1927 Bom. 553 and ('31) 18 A.I.B. 
1931 Bom. 81. nef. [P 499 C 2; P 500 C Ij 

(b) Arbitration Act (1940), Ss. 34 and 35 — 
Scope and object of Ss. 34 and 35 explained— 
“Subject-matter ol reference" explained — Pro¬ 
ceedings which may result in invalidating award 
—Decree should not be passed. 

Section 34 creates an exception to the general law 
relating to procedure, viz., that it empowers tho 
Court which has jurisdiction to decide a dispute to 
refuse to do so, where an arbitration is in existence. 
Section 35 Is the corollary or counterpart of S. 34. 
Section 35 is new and is clearly intended to modify 
the English common law rule in relation to the 
matters in question which bad prevailed in India 
before 1940. The legal proceedings which are liable 
to be stayed under S. 34 are proceedings "in respect 
of any matter agreed to be referred." But the legal 
proce^ings which, if notice is given of them to The 
arbitrators or umpire, may render invalidsubsequent 
proceedings in the arbitration must be legal proceed- 


In re All India Groundnut Syndicate 



A. L R 


498 Bombay In re All India Groundnut Syndicate (Blagden J ,) 


inf’s ‘ upon the whole of the subject-matter of the 
reference.” AYhat the Legislature had in mind by 
"the subject-matter of the reference” was the ques¬ 
tions which arose on the pleadings, if any, in the 
reference or, at all events, the questions which the 
arbitrators were investigating. But it would be an 
absurdity if a legal proceeding which had for its 
object or one of its objects the ousting of the arbitra¬ 
tors from jurisdiction and the complete supersession 
of the arbitration as a whole could have been taken 
and yet the arbitration could go on merrily in spite 
of those proceedings even if no stay bad been gran¬ 
ted under S. 34 or otherwise. Where the proceedings 
are pending as a result of which the award may 
turn out to be invalid, it would be just not to make a 
decree immediately. [P 501 C 2; P 502 C 1; P 504 C 1] 

(c) Arbitration Act (1940), S. 35 — “Further 
proceedings in” explained — Application to ex¬ 
tend time is not “further proceedings” — Rule 
that domestic forum must give way to public 
forum is modified by S. 35—Modifications made 
explained. 

Tbe act of applying to the Court for an extension 
of time to make an award is not what the Legisla¬ 
ture contemplated and intended to include in tbe 
phrase “further proceedings in” a pending reference. 
There is a distinction between doing something “in” 
something else and doing something “in the matter 
of” or “in relation” to something else. The arbitra¬ 
tors may become for the time being functi oflRcio, 
or have their power suspended, by reason of litiga¬ 
tion, but the Court which has jurisdiction to extend 
time never becomes functus officio; its functions it 
always has to perform in a proper case, and it has 
neither tbe right nor the power to lay them aside 
or to abdicate. Tbe rule which existed before S. 35, 
was that the moment a party to an arbitration 
started a suit touching tbe matter referred to the 
arbitrators, the arbitrators, become “functi officio” 
on tbe ground that there cannot be two tribunals 
concurrently exercising jurisdiction over the same 
dispute, since tbe domestic forum must give way to 
the public forum. But the Legislature decided to 
modify this rule and tbe result is S. 35. Tbe modifi¬ 
cations are these; (1) that the rule no longer applies 
unless the legal proceedings are upon tbe whole of 
the subject-matter of tbe reference, (2) that tbe rule 
does not come into operation until notice has been 
given to tbe arbitrators or the umpire and (3) that 
it is only the further proceedings which, unless a 
stay has been granted under S. 34, will be invalid, 
the old rule having been that if there was anything 
left to arbitrate about after the legal proceedings 
were finished, the arbitration had to start de novo : 
(1912) 3 K.B. 257, Bef.; ('21) 8 A.I R. 1921 Cal. 770; 
('35) 22 A.I.R. 1935 Lah. 916 and (’18) 5 A.I.R. 
1918 Mad. 719, Bel. on. [P 502 C 1, 2; P 503 C 1] 

(d) Arbitration Act (1940), S. 35—Setting aside 
award—Prospective proceedings is no ground. 

Tbe Court cannot set aside an award which was 
made at a time when no actual legal proceedings 
were pending at all, merely on the ground that one 
of the arbitrators had notice that such proceedings 
were intended and that subsequently such proceed¬ 
ings were in fact commenced. [P 503 C 2; P 504 C 1] 

(e) Arbitration Act (1940), S. 35 — Notice to 
one arbitrator is notice to all (Semble). 

A notice to one of two joint arbitrators is, for tbe 
purposes of S. 35, notice to both—in the same way 
that notice to one partner of a firm is notice to all 
tbe partners. [P 504 C 1] 

S. D. Banaji — for Petitioner. 

M, L. Manehsha — for Respondents. 


Order. —Some years before the present 
war, and for aught I know to the contrary 
.since, a man used to stand outside the Courts 
of Justice in London with a banner inscribed 
on one side with the words “Arbitrate, Don’t 
Litigate” and on the other with the words 
“Beware of Lawyers.” Goddard L. J. once 
remarked to me that be thought that man 
was the best friend of the legal profession. I 
must say that the present case seems to show 
that the learned Judge was perfectly right. 
The history of the matter has been most un- 
fortunate from the point of view of both the 
parties. The present applicant, Mr. R. S. 
Chetty, who as his name suggests comes from 
a district in the Madras Presidency, entered 
into an agreement with the respondents on 
23rd April 1941, under which the petitioner 
was to supply a considerable quantity of 
gi'oundnuts to the respondents. Clause 10 of 
this agreement provided as follows: 

“All disputes whatsoever, which shall arise be¬ 
tween tbe parties hereto out of or in connexion with 
this agreement, or as to tbe construction or applica¬ 
tion thereof, or tbe respective rights and obligations 
of tbe parties hereunder, or as . to any clause or 
thing therein contained, or any account or valuation 
to be made hereunder or as to any other matter in 
any way relating to these presents, shall be referred 
to arbitration, in Bombay City. . . 

Certain amounts of goods were supplied pur¬ 
suant to this agreement, but as summer 
developed so disputes developed between the 
parties. I am not in the least concerned now 
with tbe merits of those disputes and I do not 
propose to say anything about them. Towards 
tbe end of July, it seems clear that an inter- 
view took place at tbe Mount Everest Hotel, 
Madras, between tbe representatives of the 
respondent company and tbe present petitioner. 
Whether any fresh agreement was arrived at 
on that occasion is in dispute. If it was, it is 
also in dispute whether such fresh agreement 
superseded tbe original agreement or was a 
mere modification or working out of that 
agreement. 1 do not think it is necessary to 
express any opinion about that because it 
seems to me quite clear that this agreement 
which I may perhaps term the “Mount Everest 
Agreement” was at all events “related" to the 
original agreement. Whether the relationship 
was akin to that of a new born Hindu with 
tbe bead of his joint family or whether it was 
merely tbe relationship of heir to ancestor 
does not seem to matter, provided the rela¬ 
tionship was there. It was of course quite 
competent for the parties if they wished to 
make a fresh agreement expressly excluding 
cl. 10 of their original agreement and 1 dare 
say that now they both wish they had done 
so. Equally they could have made a fresh 
agreement which by necessary implication ex- 
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eluded cl. 10 as for example if they bad pro. 
vided that any particular specified Court 
should have jurisdiction over their disputes. 
But they did hot do this, and I cannot see 
anything in the alleged terms of the Mount 
Everest Agreement (which were set out ver>' 
clearly in a letter written not long thereafter 
by the respondents’ solicitors to the petitioner) 
which is at all inconsistent with the con- 
tinuanco in force of cl. lo of the original 
agreement. The Mount Everest Agreement 
did not succeed in laying the parties* disputes 
to rest. Indeed, they seem to have got some- 
what more complicated after that, and even¬ 
tually, on 3rd October 1941, the present 
respondents appointed an arbitrator pursuant 
to cl. 10 of the original agreement. On the 
25th of that month the petitioner appointed 
his arbitrator. On 22nd November a prelimi¬ 
nary meeting took place before the arbitrators 
at which Mr. Dastur, the solicitor to the res¬ 
pondents, suggested that a formal submission 
should be signed by the parties. In the course 
of the next fortnight, this document was signed 
by both the parties. It recites in full el. lo 
of the original agreement and further that 
disputes and differences arose between the 
respondents and the petitioner *‘in respect of 
matters relating" to the said contract. As I 
have already said, I think that recital is quite 
accurate. 

It is necessary now to examine in a little 
detail what took place before the arbitrators 
in the course of the following months. Preli¬ 
minary directions were given on 22nd Novem- 
her and the next following meeting occurred 
on 20th December 1941, when proceedings were 
adjourned at the present petitioner’s request 
to loth January 1942. On that occasion the 
submission paper was put in and discussion 
took place as to the issues. The arbitrators, 
no doubt fired with a laudable desire of saving 
time, seem to have conceived tbe idea of 
framing issues before the pleadings. On I4th 
January there was further discussion about the 
, issues and on the 17th of that month (on which 
date not only had no pleadings been delivered 
but there was no direction as to pleadings as 
yet) a witness was called and some two hours 
were taken up in examining the witness. On 
7th February particulars of the present res- 
pondents’ claim were filed and the present 
petitioner was directed to file his reply. 
Another document or two were produced and 
the proceedings were adjourned to the iitb. 

A reply and counter-claim was filed on that 
date and the solicitor to the present respon- 
dents took an objection to jurisdiction of the 
arbitrators to deal with part of the counter¬ 
claim. The following day tbe witness one 
Mr. Venkataramaya on behalf of the respon¬ 


dents continued bis evidence and he apparently 
on that day gave evidence for an hour an 1 
forty mintues in the afternoon after which pro¬ 
ceedings were adjourned again to 24 th Felrnary 
1942. On that day they were adjourned again 
at the present petitioner’s request, to litu 
March. On I4th March sundry papers were 
put in and a little mild abuse was exchanged 
between the parties'and the time occupied 
was from 11-30 A.M. to 1-5 in the afternoon. 
A very wise suggestion came from the arbi- 
trators towards tbe end of this discussion, 
which consisted in their pointing out the ob¬ 
vious fact that time was getting on. I do not 
think that they merely suggested that the 
iisual time for the midday meal was approach¬ 
ing; they suggested that the time for making 
their award was running out and they sug- 
gested to the parties that an application to 
this Court to extend the time should be made. 
This was accordingly done, and a consent; 
order extending the time was obtained, which 
order was made on 26th June and carried the 
time for making an award up to 26th August. 
Fortified by this extended time the parties 
returned, to carry on the proceedings, to the 
arbitrators’ room, and for the first time on 
lUh July 1942, the present learned counsel for 
tlic petitioner was instructed, who promptly, 
when he came on tbe scene, took the second 
point that has been taken before me on the 
present application (which is to set aside th (3 
award). That point is this, namely, that the 
arbitrators had no jurisdiction on the ground 
that the questions between the parties arose 
not under the agreement which contained 
cl. 10 , that is, the April agreement, but under 
the Mount Everest Agreement. For the rea¬ 
sons already given-1 think, with all duo 
respect, that this point was not well founded. 
But assuming I am wrong about that, the 
respondents here contend, and I think rightly, 
that in view of all that had happened by that 
date, the point was taken too late and in fact 
the petitioner is estopped from setting it up. 

He had not taken this point in his reply, and 
though I appreciate that in considering the 
jurisdiction of arbitrators the same strictness 
ought not to be applied which would be appli, 
cable if it were a question of submission to 
the jurisdiction of a Court, yet much had 
happened by this time : pleadings bad been 
exchanged, issues bad been settled, quite a 
quantity of evidence had been adduced and 
documents produced and so on—all on the 
assumption that the proceedings were before 
a competent tribunal, and I do not think it 
would have been just to the respondents if at 
that stage the arbitrators had allowed it to be 
contended or held that the whole of these 
proceedings were coraw non judice. Tbe mat- 
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ter bas been considered in this Court in two 
judgments of my learned predecessors the first 
uf which is 29 Bom. L. R. 1037^ where Black, 
well J. says that (page 1093) : 

“In my judgment it is clear that if a party to a 
submission appears before the arbitrator and merely 
takes part in a preliminary discussion, he does not 
thereby waive his right to object to the jurisdiction 
of the arbitrator before the arbitrator actually enters 
upon the consideration of the matters upon which 
he makes his award.” 

Applying that standard here, the arbitrators 
in this case had certainly entered upon the 
consideration of the matters on which they 
ultimately made their award before the oh- 
jection to their jurisdiction was taken. The 
other decision of my learned predecessor is 
32 Bom. L. R. 1451- and, so far as material, is 
very much to the same effect. It does, how¬ 
ever, make this much clear that if after ob¬ 
jecting to the jurisdiction and such objection 
having been overruled, he proceeds with the 
case, under protest, to defend himself, he does 
jnot lose his right thereafter to say that the 
'arbitrators acted without authority. Well, that 
I think deals with the second point that has 
been taken before me, namely that the arbi¬ 
trators exceeded their jurisdiction. I do not 
think they did, and in my opinion the point 
was taken too late. It is unnecessary to follow 
in any detail the further proceedings on the 
arbitration. The present applicant seems to 
have eventually lost patience with it and he 
eventually instituted a suit or attempted to 
institute a suit in the Court of the Subordinate 
.Judge at Chittoor in his own presidency. The 
l^laint in that suit was lodged on or about 
15th September 1942, but the case bad a some- 
what curious history. It (the plaint) was not 
immediately put on a file and numbered. In 
the course of a week it was returned to the 
legal adviser of the plaintiff who appears in 
the Subordinate Judge’s record under the 
somewhat algebraical symbol “M. S. S. R." 
(which manner of representing people is not 
uncommon in the presidency from which the 
present petitioner comes) for amendment. It 
was duly amended and re-presented. In its 
re.presented, form it contained a cl. 12 (a) in 
which the present petitioner—then plaintiff’— 
strongly complained of the way the arbitra- 
tion was going on, or, rather, was not going 
on, and expressly asked the Chittoor Court to 
take jurisdiction over the subject-matter of 
the suit supei*seding the arbitration. For the 
rest, the plaint did not deal with all the mat¬ 
ters that were in dispute before the arbitra- 
tors : it is sufficient to say that in his plaint 

1. (’27) 14 A. I. R. 1927 Bom. 553 : 104 I. 0. 174 : 

29 Bom. L. B. 1087, Chetandas ▼. Badbakisson. 

2. (’31) 18 A. I. R. 1931 Bom. 81 : 128 I. 0, 881 : 

.32 Bom. L. B. 1451, Bambnksh Lacbmandas v. 

Bombay Cotton Co. 


the plaintiff asked merely for an account of 
the goods which he had supplied to the pre- 
sent respondents, reserving his right to claim 
damages for non-acceptance of those which 
he had not supplied, which latter claim he 
was making before the arbitrators. In one 
sense therefore the plaint did not cover the 
whole of the ground covered by the arbitra- 
tion. But in another sense it did, because it 
was sought by the plaintiff to have the arbi- 
tration itself superseded. The trouble which 
this plaint caused to the learned Subordinate 
Judge was mostly in connexion with the ques¬ 
tion whether he had jurisdiction or not; at 
some stage, I do not quite know when the 
plaint was put on file and numbered, but even¬ 
tually after the lapse of a considerable time 
—over a year—a judgment was pronounced 
on that plaint not on its merits but on the 
ground of want of jurisdiction. It was not 
dismissed, but it was banded back to the 
plaintiff to be presented at a proper Court. 

Meanwhile, the present respondents had 
filed a petition in the Chittoor Court under 
s. 34, Arbitration Act, asking to have the suit 
stayed. The learned Subordinate Judge took 
the same somewhat curious course of consi¬ 
dering first whether he had jurisdiction to 
entertain the suit and not whether on the 
application of some of the defendants—for in 
addition to the present respondent company 
the petitioner had made several of its directors 
and arbitrators in person parties to the suit— 
he would stay the suit. The result was, when 
he reached the negative conclusion about the 
jurisdiction, that he had no option but to dis¬ 
miss the present respondents’ application be¬ 
cause there was nothing left for him to stay. 
There was, therefore, no pronouncement at 
all on the merits either of the suit or of the 
petition as both of them were thrown back 
to the people who had started them. Well, 
that was what happened on I3th December 
1943. Now since the respondents had notice 
of that suit there had been no meetings before 
the arbitrators. TheVinly steps in the arbitra¬ 
tion, if they can be called in the arbitration, 
which had been taken were some three or four 
further applications to this Court for extension 
of time. As soon as the present respondents 
knew of that suit, they drew the attention of 
this Court to the fact that it was pending, 
and, sitting as miscellaneous Judge here I 
granted one of the extensions of time. I think 
it was on the very ground that the suit was 
pending and the arbitration could not there¬ 
fore proceed further that I granted the exten¬ 
sion of time: but in that my recollection may 
be playing me false. The later extensions 
of time were not in a true sense of the 
word “consent” orders which the first had 
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been, but the present petitioner had notice of 
each of the applications and did not attend. 
The Chittoor plaint having, as I said, been 
returned to the plaintiff on I3th December 
and the time for making an award having 
been extended up to March next, the present 
respondents and the arbitrators thought that 
they had a completely free hand and although 
the arbitrators must have almost forgotten 
each other, because they had never held a 
meeting from 29th October 1942 to I3th De¬ 
cember 1948, they met again on 8th, I5th, I7th 
and 18 th January 1944. Of these meetings, 
which were not attended by the present peti- 
tioner, the present petitioner had due notice, 
and it was no fault of the arbitrators or of 
the respondents that he was not present or 
represented. But he had on 6th January 1944 , 
given to the arbitrator appointed by him 
notice that he was appealing from the judg¬ 
ment of the Chittoor Court, and one of the 
things I have got to decide is what, if any, 
effect that notice had. It was not literally 
accurate because ho was not in the actual 
process of appeal, but what he actually meant, 
and it was perfectly true, was that he intend, 
ed to appeal as soon as he could. He did not 
in fact get a copy of the judgment and of 
some other documents that were necessary to 
prepare his memorandum of appeal till some 
considerable time later and it was not in fact 
till 7th March that bis appeal was actually 
presented. It has been suggested faintly by 
the present respondent that there was undue 
delay on his part, but I am not satisfied 
about that; I think it must have taken some 
time to get the necessary copies even though 
he had employed all reasonable diligence. 
Meanwhile, on 28th January 1944, the arbi- 
trators made an award against the petitioner 
which is the award w’hich it is now sought to 
be set aside. That award was duly filed in 
this Court on I 2 th February and notice there¬ 
of was given to the petitioner on 2nd March, 
as it happens, five days before he filed his 
appeal to the District Judge, Chittoor. I have 
already dealt with one ground on which it is 
sought to have the award set aside. The other 
ground, which is of more general importance, 
raises a question of law which I understand 
is not covered by any decided case so far. 
Section 34, Arbitration Act, 1940, provides as 
follows: 

"Where any party to an arbitration agreement or 
any person claiming under him commences any 
legal proceedings against any other party to the 
agreement or any person claiming under him in res¬ 
pect of any matter agreed to be referred, any party 
to such legal proceedings may, at any time before 
filing a written statement or taking any other steps 
in the proceedings, apply to the judicial authority 
before which the proceediugs are pending to stay 
the proceedings; and if satisfied that there is no 


sufficient reason why the matter should not bu- 
referred in accordance with the arbitration agree¬ 
ment and that the applicant was, at the time when 
the proceedings were commenced, and still ronmin?:, 
ready and willing to do all things nece:;sary to the 
proper conduct of the arbitration, such authority 
may make an order staying the proceedings." 

That section is akin to tho corresponding 
English section and in one form or another 
it was in existence a considerable time befoiv 
the present Arbitration Act, 10 of lOiO. It will 
readily be seen that it creates an exception 
to the general law relating to procedure, viz., 
that it empowers the Court which has juris, 
diction to decide a dispute to refuse to 
do so, where an arbitration is in existence, 
although for it to decline jurisdiction which 
it had would normally be as bad as to 
exercise jurisdiction wdiich it had not. I 
thought it necessary to read it because the 
really material section, S. 35, is the corollary 
or counterpart of that section. Section 35 is 
new and is clearly intended to modify the 
English common law rule in relation to thoj 
matters in question which had prevailed in 
this country before 1940, Sub-section (i) ofi 
S. 85 reads as follows : 

"No reference nor award sb.^ll be rendered Invalid 
by reason only of the commencement of legal pro- 
ceedings upon the subject-matter of the reference, 
but when legal proceedings upon the whole of tho 
subject-matter of the reference have been com¬ 
menced between all the parties to the reference and 
a notice thereof has been given to the arbitrators or 
umpire, all further proceedings in a pending refer¬ 
ence shall, unless a stay of proceedings is granted 
under S. 34, be invalid." 

Sub.section (2) is immaterial for the present 
dispute and I need not trouble about it. It is 
noticeable that the legal proceedings which 
are liable to be stayed under S, 34 are proceed- 
ings “in respect of any matter agreed to be 
referred.’* But the legal proceedings which, ii 
notice is given of them to the arbitrators orj 
umpire, may render invalid subsequent pro. 
ceedings in the arbitration must be legal pro¬ 
ceedings “upon the whole of the subject.matter| 
of the reference.” It has been contended by 
Mr. Maneksha that the plaint in the Chittoor 
suit did not cover the whole of the subject- 
matter of the reference and clearly in my 
opinion, if it had not been for cl. 12 (a) of 
that plaint, that contention would be well 
founded. Whether it is brought within tho 
mischief of S. 35 by reason of the inclusion of 
cl. 12 (a) appears to me somewhat doubtful 
point. No doubt what the Legislature had ini 
mind by 'the subject-matter of tho reference’; 
was the questions which arose on the plea-j 
dings, if any, in the reference or, at all events,! 
the questions which tbe arbitrators were in-' 
vestigating. But it would be an absurdity ifj 
a legal proceeding which had for its object ori 
one of its objects the ousting of the arbitrators' 
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from jurisdiction and the complete super, 
session of the arbitration as a whole could 
have teen taken and yet the arbitration could 
|,l;o on merrily in spite of those proceedings 
'•vcn if no stay bad been granted under s. Si. 
or otherwise. Whether the Legislature actu¬ 
ally had in mind such a situation as that 
arising in this case I don’t feel certain. 
Whether they intended to include such a 
claim as that set up by clause 12 (a) of the 
Chittoor plaint in the proceedings referred to 
in s. (i) or not, they have used language 
which in my opinion is grammatically wide 
enough to include such a claim and, as it 
jiroduCGS a more sensible result than the other 
possible construction, I think, I ought to come 
to the conclusiou that the Chittoor proceed, 
mgs while they lasted were proceedings upon 
the whole of the subject-matter of the refer¬ 
ence. But now comes the point of difficulty. 
Nothing was done by the arbitrators which 
oflended against the literal meaning of s. 35 ( 1 ), 
that is to say, they took no steps at all while 
the Chittoor suit was actually pending except 
to apply to this Court once or twice or more 
times for extension of time, and the highest 
point of Mr. Banaji’s argument is that an 
application to this Court for an extension of 
time for making award is a proceeding 'in a 
liending reference’ within the meaning of 
s. 35, that, therefore, the extensions of time 
which this Court from time to time granted 
were all invalid by virtue of that section. If 
that is correct, it means that at the time the 
arbitrators purported to make their award 
their time bad never been extended and un- 
less on an application made now (which has 
not yet been made) the Court were to extend 
time although it has elapsed (which, of course, 
it could do in a proper case) the whole of the 
proceedings which he seeks to impeach must 
fall to the ground. In my judgment, however, 
the act of applying to the Court for an exten¬ 
sion of time to make an award is not what 
the Legislature contemplated and intended to 
include in the phrase “further proceedings in” 
a pending reference. 

It is true that the application would be on- 
titled “In the matter of the Arbitration Act 
and In the matter of the reference . . . .” but 
I think there is a distinction between doing 
something “in” something else and doing 
something “in the matter of” or “in relation” 
to something else. To take a simple example 
one might well see workmen engaged in mak- 
ing an excavation in relation to a house for 
the purpose of connecting up the drains of the 
'house with the main sewer : yet they would 
!not be conducting the excavation “in” the 
|house. I think Mr. Maneksha's argument is 
.well founded when he says that the arbitrators 


may become for the time being functi officio,! 
or have their power suspended, by reason of, 
litigation, but the Court which has jurisdiction 
to extend time never becomes functus officio; 
its functions it always has to perform in a 
proper case, and it has neither the right nor 
the power to lay them aside or to abdicate. 
Therefore merely by applying to Court for an 
extension of time the arbitrators or the res- 
pondents were not offending against either 
the letter or the spirit of S. 35. Now comes 
the question bow long s. 35 continues in opera- 
tion. The rule which existed before S. 85 came 
into force was that laid down in England by 
the Court of appeal, reversing a decision of 
Scrutton J. as he then was, in (1912) 3 K. B. 257® 
and that was that the moment a party to an 
arbitration started a suit touching the matter 
referred to the arbitrators, the arbitrators be¬ 
come as it was put in that case “functi officio” 
on the ground that there cannot be two tri. 
bunals concurrentlyexercisingj'urisdiction over 
the same dispute. It may be that the party 
commencing the suit does so in breach of his 
agreement to refer the dispute to arbitration, 
and that the other party might have damages 
out of him for that breach, but the Court 
would not specifically enforce that agreement 
by refusing to exercise its jurisdiction. Indeed, 

I think that under the English common law it 
had no power to refuse to exercise jurisdiction. 

I am not sure of that. Therefore, it was held 
that the domestic forum must give way to the 
public forum. That rule was adopted in this 
country both by the Calcutta and Lahore 
High Courts in 47 Cal. 752* and 17 Lah. 291® 
and it seems also to have been adopted in 
Madras in 41 Mad. 115.® I have no doubt till 
the Legislature intervened, that it was good 
law in this country as it was in England. For 
some reason the Legislature decided to modify 
it rather considerably and the result is S. 35 
which I have already read. The modifications 
seem to me to be these; (1) that the rule no 
longer applies unless the legal proceedings are 
upon the whole of the subject-matter of the 
reference, (2) that the rule does not come into 
operation until notice has been given to the 
arbitrators or the umpire and (3) that it iS; 
only the further proceedings which, unless a 
stay has been granted under S. 34, will be in¬ 
valid, the old rule having been that if there 

3. (1912) 3 K. B. 257 : 81 L. J. K. B. 1092 : 107 
L. T. 531, Doleman Sons v. Osset Corporation. 

4. (’21) 8 A. I. R. 1921 Cal. 770 : 47 Cal. 752 : 60 
I. C. 895, Ram Prosad SurajmuU v. Mohan Lai 
Lacbminarain. 

5. (’35) 23 A. I. R. 1935 Lah. 916 : 17 Lah. 291 : 

157 I. C. 867, Ghansham Dass Gowerdan Dass v. 

Tek Chand. 

6. (18) 5 A.I.R. 1918 Mad. 719 : 41 Mad. 115 : 43 
I, C. 514, Appavu v. Seeni. 
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iWas anything left to arbitrate about after the 


[legal proceedings were finished, the arbitration 
'had to start de novo. 

Now, in the ordinary case which all decided 
cases so far have contemplated and which our 
Legislature contemplated when it introduced 
S. 35, by the time the public forum has dis- 
posed of the matter there is nothing left for 
the private forum to do; the matters in dispute 
have been decided by a competent tribunal. 
But what is to happen w’here, as happened in 
this case, the public tribunal does not decide 
the matter on its merits but refuses to exer¬ 
cise jurisdiction, as it did here, on the ground 
it has not got jurisdiction ? Clearly the arbi- 
trators are not, ! think, intended to sit for all 
time with their hands tied behind their backs. 
Mr. Banaji does not seriously contend that 
such a very extreme result follows, but what 
he stresses is this since, as everybody knows, 
a party has very often a right of appeal from 
the decision or judgment of a Court of first 
instance, and some times successive rights of 
appeal, and since for many purposes an ap. 
l)eal is considered only to be a continuation 
of the original proceedings, S. 35 continues in 
operation and the arbitrators are functi officio 
until either the last possible appeal in the 
legal proceedings has been disposed of, or 
until the last time for appeal has run out 
without an appeal being filed; and he says 
that if this is not the literal construction of 
the language of the section it is necessary 
to force that construction on it in order to 
achieve a sensible result. 

It is certainly a very forced construction 
because it means saying with one breath that 
S. 85 only applies where legal proceedings are 
pending but with the other that a pending 
proceeding includes a future and hypothetical 
proceeding which (if and when it is started) will 
be for many purposes a continuation of a pro- 
ooeding which has finished. On the one hand 
in S. 10 , Civil P. C., the word “suit" obviously 
includes an appeal and the word “proceed, 
ings" is a wider term than “suit.” But still 
it is making the word “proceeding” swell to 
extraordinary dimensions if “iwnding pro- 
oeedings” includes a hypothetical proceeding 
which may or may not come into existence, 
provided that it does in fact come into exist, 
ence by the time the question arises. On the 
other band, if one looks at another part of 
the Code, one cannot help feeling that by 
analogy o. 41, R. 5, is very helpful to the res. 
pondents. It provides that in general, subject 
to certain ^exceptions and the possibility of 
stay orders being made, an appeal shall not 
operate as a stay of proceedings under a decree 
or an order appealed from. Now the Logis. 
lature seems to have thought that a sensible 


result could be achieved although it allowed 
in the absence of an order to the contrary an 
order under appeal to bo executed. The 
remedy of the party who was appealing is to 
obtain a stay from a competent Court if bo 
can get it, and Mr. Maneksha contends with 
very great force, I think, that, if the pre¬ 
sent petitioner did not w'ant that to happen 
which has happened, he could havo taken at 
least one of some three courses, viz. (i) com¬ 
menced proceedings in this or some other 
competent Court for sn injunction to restrain 
the arbitrators aud the respondents from pro¬ 
ceeding further with the arbitration pending 
bis appeal, (2) applied to this Court under the 
Arbitration Act for a stay of proceedings in the 
arbitration, or (3) possibly, gone to the Dis¬ 
trict Judge at Chittoor and asked for an 
injunction against the petitioners and the 
arbitrators, who as I have already indicated 
w’ere parties to the Chittoor suit. He did not 
take any of these steps, and so, Mr. Maneksha 
says, he must bear the consequences, however 
unfortunate they may bo for him. Another 
useful analogy in this connection, for as I 
said the matter is completely uncovered by 
any direct authority, would be found in the 
express provisions of law relating to divorce, 
which prohibit the parties to a successful 
divorce suit from re.marrying pending the 
time of appeal. Applying by analogy 0. 41, 
R, 5, the parties could re.marry as soon as 
the decree or order of divorce was signed, 
drawn or otherwise perfected, running the 
risk (in an appropriate case) that if there was 
a successful appeal, they might find that they 
were both retrospectively bigamists. Those 
enactments are there, and presumably the 
Legislature would not have put them there if 
they were unnecessary. If Mr. Banaji’s argu¬ 
ment as to what constitutes a pending legal 
proceeding is right, they would be unnecessary 
because the divorce suit would not have been 
effectively disposed of until the expiry of the 
last possible period of appeal or the dismissal 
of the last possible appeal. I do not think it 
is necessary to get a sensible result to put 
such a wide construction on the section. I 
think that the position on the facts as they 
are today is simply this: There is what at 
the moment seems to be a valid award. It may 
hereafter turn out that it should not have 
been made. That will depend first on what 
the result of the appeal in Chittoor District 
Court is, and if that appeal succeeds, 1 think 
it will further depend on the result of the 
hearing on the merits in the Chittoor Court. It 
is largely in view of that possibility that 1 do 
not wish to say anything about the merits of 
this case. I do not think I can set aside, as 
I am invited to, an award which was made 
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lat a time when no actual legal proceedings 
'were pending at all, merely on the ground 
that one of the arbitrators had notice that 
'such proceedings were intended and that sub- 
sequently such proceedings were in fact com- 
menced, though I should say in passing that 
I am disposed to think that notice to one of 
two joint arbitrators is, for the purposes of 
S. 35, notice to both—in the same way that 
notice to one partner of a firm is notice to 
all the partners. The result therefore is that 
‘I cannot make the order which I am asked 
to make. The question arises whether I ought 
to dismiss this application or whether I should 
adjourn it for an indefinite period to see what 
happens in the Chittoor appeal. I thought at 
one time the proi>er course would be to 
adjourn it. But I think I am right in saying 
that if an application is made to this Court 
for a decree on the award even if the forma¬ 
lities prescribed by the rules are in order, the 
Court would not be bound to make a decree 
on the award. Unless I am much mistaken, 
it would be entitled to, and I am inclined to 
think it would, adjourn the application for a 
decree until it knows whether the award 
really is a valid one or not. Where, as here, 
the proceedings are pending as a result of 
'which the award may turn out to be invalid, 
I think it would be just not to make a decree 
immediately. In these circumstances, the 
proper course w’ould be for me to dismiss the 
petition with costs. 

R.K. Petition dismissed. 
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Jangumia SulemanMadiwaleand others 

— Plaintiffs — Applicants 

V. 

Hashamsaheb and others —Defendants 

— Opponents. 

Civil Revn. Appln. Ko. 590 of 3941, Decided on 
13th March 1944, against order of Dist. Judge, 
Belgaum, in Appeal No. 11 of 1941. 

(a) Court-fees Act (1870), S. 7 (ix) and Sch. I, 
Art. 1 — Applicability of S. 7 (ix) to appeals — 
Decree in redemption suit — Appellant merely 
seeking to avoid liability imposed by trial Court 
—Court-fee in appeal must be paid under Sch. I, 
Art. 1, on amount in respect of which appellant 
seeks to avoid liability. 

The word “suit” in S. 7 (ix) includes an appeal. 
Although S. 7 (ix) may apply to appeals from re¬ 
demption suits, the applicability of that clause must 
depend on the precise nature of the dispute in 
appeal. When a suit is filed for redemption of a 
mortgaged property, and the right to redemption is 
disputed, and the suit is accordingly dismissed, the 
appeal by the mortgagor raises precisely the same 
points, as those raised by him in the trial Court; in 
snob a case the appeal has to be valued for the pur- 
pose of court-fees in accordance with ol. (ix) of S. 7, 
i. e., on the principal money expressed to be secured 
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by the instrument of mortgage. Similarly, if a suit 
for foreclosure by the mortgagee is dismissed, and' 
the plaintiff-mortgagee files an appeal, the point to> 
be considered in appeal is the same as that in the 
trial Court, viz.,the right to foreclose, and the court- 
fee payable on the memorandum of appeal must be 
in accordance with the provisions of cl. (ix) of S. 7. 
When a suit to redeem a mortgage is decreed, and 
the defendant appeals, the subject-matter of the 
appeal is the plaintifi’s right to redeem; in such a 
case also, the court-fee payable on the memorandum 
of appeal must be in accordance with the provisions 
of cl. (ix) of S. 7, that is, on the principal money 
expressed to be secured by the instrument of mort¬ 
gage. But it may happen that the suit in its appeal 
stage may be of a different nature from what it was 
in the trial Court. Although the original suit may 
be one for redemption or foreclosure, there may be 
no question raised in appeal as to the right to 
redeem or to foreclose, and the appeal may merely 
be in respect of the amount which the trial Court 
has held to be payable. Such an appeal would not 
be one falling within the provisions of ol. (ix) ol 
S. 7. In such an appeal, the plaintiff or the defen¬ 
dant merely challenges the amount to be paid or 
received without questioning the right to redeem or 
foreclose. To such an appeal, cl. (ix) of S. 7, does not 
apply, as the suit in its appeal stage has clearly 
changed its nature and the subject-matter of the 
appeal is the liability which is imposed by the trial 
Court to pay a certain sum, and which liability the 
appellant seeks to avoid. The memorandum of 
appeal would in such a case be governed not by ol. (ix) 
of S. 7, but by Art. 1 of Sch. I. Accordingly in an 
appeal from a decree in a redemption suit, when the 
right to redemption is no longer in dispute, and the 
appellant merely seeks to reduce the liability impos¬ 
ed upon him by the trial Court, the court-fees must 
be paid under Sch. I, Art. 1 on the memorandum 
of appeal on the amount in respect of which he 
seeks to avoid liability : Case law discussed. 

[P 508 C 2; P 509 C 1; P 610 C 13 

Court-fees Act — 

(’44) Cbitaley, S. 7 (ix), N. 5 Pts. 2, 3 and 8. 

(’36) Aiyar, P. 151, Pt. 12; P. 162, Pt. 16. 

(b) Court-fees Act (1870), S. 7 (ix)—Decree on 
mortgage — Appeal for taking accounts under 
Dekkhan Agriculturists’ Relief Act—Court-fee. 

Where a decree is passed for payment of mortgage 
amount and an appeal is made for taking account of 
the mortgage under the provisions of the Dekkhan 
Agriculturists’ Relief Act, 1879, on the basis that 
the appellant is an agriculturist, the court-fee for the 
appeal is to be assessed on the amount of the decree: 

(’35) 22 A .1. B. 1935 Bom. 69. Bel. on. 

[P 511 C 2] 

Court-fees Act — 

(’44) Chitaley, S. 7 (ix). N. 5. Pt. 25. 

(’36) Aiyar, P. 151, “Appeals : Bedemption. 

K. G. Datar — for Applicants. 

D. B. Manerihar', A. A. Adarkar\ at^ B.Moro^ 
p{itith — for Opponents Nos, lAj 3 to 6; ana 
11 and 12, respectively. 

Rajadhyaksha J —This is an application 
in revision against an order passed by the 
District Judge at Belgaum directing the 
plaintiff-applicants to pay ad valorem court- 
fee on Rs. 9000. The fee that was ordered to 
be paid by the Court was not paid, and the 
appeal was, thereupon, rejected for non-pay¬ 
ment of court-fees. In this case the plaintifia 
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filed a suit to redeem, along with defendants 
9 and 10, as heirs and legal representatives 
of the original mortgagor, a mortgage for 
Rs. 1000 in favour of defendants i to 8 effected 
on 1 st January 1896. The mortgage was a 
usufructuary one. The plaintiff filed the suit 
for taking accounts of the mortgage and for 
redemption. 

The suit was resisted on several grounds. 
It was contended by the defendants that the suit 
was barred by the decree in Suit No, 15 of 
1908. They also contended that they had 
effected several improvements and were en* 
titled to get credit therefor in taking accounts. 
But the principal contention was that while 
they were in possession of the suit property 
as mortgagees, they had to pay rs. 4000 to 
save the property from being sold in execu. 
tion of a decree in respect of a prior mort- 
gage. They, therefore, contended that they 
were entitled to get credit for that amount 
and interest thereon under s. 72, T. P. Act. 
When the suit came up for trial, the defen- 
dants did not press that the suit was barred 
by res judicata and also gave up their con- 
tention in respect of the improvements and 
the expenses of litigation. The plaintiffs ad¬ 
mitted that Rs. 1000 were due to the defen. 
dants under the suit mortgage, and that, 
therefore, there was no necessity for taking 
accounts. But in respect of the main conten¬ 
tion of the defendants, the learned trial Judge 
came to the conclusion that the plaintiffs and 
defendants 9 and 10 were bound to reimburse 
defendants l to 8 in respect of the amount 
that they spent for preventing the property 
from being sold in execution of a decree ob- 
tained in respect of an earlier mortgage ; and 
ultimately the learned trial Judge passed a 
decree in the following terms : 

*‘The plaintigs and defendants 9 and 10 do paj 
Rs. 10,150 with costs of the suit and future interest 
at 6 percent, on Rs. 6000 from the date of the suit 
till satiOTaction to defendants 1 to 8 within six 
months from to-day. On their doing so, the defen¬ 
dants shall deliver up to the plaintiffs and to defen¬ 
dants 9 and 10 all documents in their possession or 
power relating to the suit mortgaged property des¬ 
cribed in the schedule to the plaint and shall further 
transfer possession of the suit property at plaintiffs’ 
coat free from the mortgage encumbrances. On the 
failure of the plaintifis and defendants 9 and 10, 
defendants 1 to 8 may apply for a final decree.” 

Against this decree the plaintiffs filed an ap¬ 
peal in the District Court of Belgaum. In 
the memorandum of appeal it was prayed 

“that the appeal should be allowed with all costs in 
both the Courts, by holding that defendants 1 to 10 
were not entitled to clftim Bs* 9150 in this suit and 
that the plaintifls were bound to pay only Bs. 1000.’^ 

There was also a prayer in respect of the dis- 
missal of the suit against defendants ii andJ 2 
with which we are not concerned. It was 
stated that the appeal related to the following 


points: (i) The finding of tbe lower Court to 
the effect that defendants i to 8 are entitled 
to recover Rs. 9150 in the suit before the 
plaintiffs are allowed to get ix)ssession of the 
lands : and (3) Tbe lower Court’s finding that 
the idaintiffs are not agriculturists, and its 
consequent omission to extend the benefits of 
the Dekkhau Agriculturists’ Kelief Act to them. 
In resi^ect of the first prayer, the relief was 
valued at Rs. 200 only, as a declaration that 
defendants i to 8 were not entitled to recover 
Rs. 9150 was thought to be sufficient. For the 
third relief, viz., that the plaintiffs should be 
held as agriculturists, the claim was valued 
at Rs. 200. And in the end, it was prayed 
that the amount found due may be made 
payable by easy instalments. When this me¬ 
morandum of appeal was presented to the 
Court at Belgaum, a question arose whether 
proper court-fees had been paid in respect 
thereof, the office contention apparently being 
that as the plaintifts-appellants had obtained 
a decree for redemption on payment of a 
sum of RS. 10,150 out of which the plaintiffs 
admitted liability only to the extent of 
Rs. 1000 they should pay court-fee on the ad¬ 
ditional sum of Rs. 9150 which they were 
liable to pay under the decree of the* Court 
and which liability they sought to avoid by 
filing the appeal. After hearing the parties, 
the learned District Judge passed an order 
on 2lst June 1941, that the office contention 
was correct and that ad valorem fees ought 
to be paid on Rs. 9000 odd within one 
month. In coming to this conclusion, the 
learned Judge relied on the authority of 
30 ALL. 547.^ The court-fees that were ordered 
to be paid were not in fact paid within tbe time 
allowed, and thereupon the appeal was re- 
jected for non-payment of court-fees. It is 
against that order that the plaintiffs have 
filed this application in revision. 

It has been contended by Mr. Daiar, the 
learned advocate for the applicants, tlmt the 
view of the learned District Judge is not 
correct and that the court-fee to be paid on the 
memorandum of appeal must be decided by 
reference to S. 7, cl. (ix) of tbe Court-fees 
Act, and not with reference to Art. 1 of scb. i 
of the Act. His contention is that even in 
appeal the subject-matter of the dispute is the 
right to redeem on payment of a certain sum 
of money, and that, therefore, the matter 
should be governed not by Art. i of Scb. i 
but by cl. (ix) of s. 7, Court-fees Act. In 
support of this contention, ho has relied on a 
decision of this Court in lo Bom. 41- and the 
judgment in 1891 P. j. 218.^ 

1. (’08) 30 AH. 547, Mahadeo Pd. v, Gorakb. Pd, 

2. (’86) 10 Bom. 41, Umarkban v. Mabomedkbaji. 

3. (’91) 1891 P. J. 218, Gopal v. GaDgaram. 
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Section 6, Conrt-fees Act, is tlie charging 
s<vction and lays down that: 

... no document of any of the kinds specified 
iv-chargeable in [cither] the first or second sche¬ 
dule to this Act annexed shall be tiled, exhibited or 
recorded in any Court of Justice, or shall be received 
rr furnidaed by any public officer, unless in respect 
f J such document there be paid a fee of an amount 
n /. less than that indicated by either of the said 
ichedules as the proper fee for such document.” 

Tbo rehn'aufc article in this connexion is 
Art. 1 of Sch. I which refers to a plaint, 
wrilten statement pleading a set-off or conn- 
tir.claim or memorandum of appeal (not 
otherwise provided for in the Act) or of cross- 
objection and to the court-fee to be paid on 
Mich a document. The document with which 
wo are concerned is a memorandum of ap¬ 
peal, and unless there is other provision made 
elsewhere in the Act, the court-fee payable on 
the memorandum of appeal would depend on 
' the subject-matter in dispute." Now, it is 
perfectly clear that the real subject-matter in 
dispute in appeal was the liability imposed 
ujxin the plaintiff’ of the payment of Rs. 10,150 
fwiiieh the plaintiff’-appcllants disputed to the 
(.xtent of Rs. 9150) before they were entitled 
to take possession of the property. If there- 
tore, Art. l of sch. I applies, it is obvious 
that the plaintiff-appellants were bound to pay 
court-fees on Rs. 9150 as directed by the learned 
district Judge; and this position isnotdisputed 
by the learned advocate who appeared for the 
applicants. But it was contended by Mr. Datar 
that there is other provision made in respect of 
appeal of this kind, and the words "not otherwise 
provided for in this Act" excluded the operation 
of Art. 1 of sch. I to memorandum of appeal 
of the kind with which we have to deal; and 
in this connexion be urged that the other 
provision that is referred to in the Act is the 
one in cl. (ix) of S. 7, which says that in suits 
against a mortgagee for the recovery of tbo 
property mortgaged and in suits by a morfc- 
gageo to foreclose the mortgage, or where the 
mortgage is made by conditional sale, to have 
the sale declared absolute—the amount of 
fee payable under the Act shall be computed 
according to the principal money expressed 
to be secured by the instrument of mortgage. 
Mr. Datac’s argument was that as the princi¬ 
pal money expressed to be secured by the in¬ 
strument of mortgage is Rs. 1000, the court- 
fee liable to be paid on the memorandum of 
appeal is ou that sum. This contention im- 
mediately raises the question whether cl. (ix) 
of s. 7 applies to appeals. On this point, 
there has been a great divergence of opinion 
among the various High Courts in India. In 
1 Lah. 234* it w’as held that in such cases 

4. (‘20) 7 A.I.R. 1920 Lah. 92 : 1 Lah. 234 : 57 
I. C. 215, Lekh Ram v. Bamji Das, 


Art. 1 of Sch. I, Court-fees Act, applied to 
the appeal and not cl. (ix) of s. 7, and that 
the proper court-fee was, therefore, ad valorem 
on the amount of the subject-matter in dis- 
pute in appeal. In 27 ALL. 447® the plaintiff 
obtained a decree for redemption conditional 
on the payment by him of a sum fixed by the 
decree. The plaintiff appealed upon the ground 
that such sum was in excess by a specified 
amount of the sum rightly payable by him 
for redemption. It was held that 

‘‘the court-fee payable on the memorandum of ap¬ 
peal was to be calculated according to the sum 
which the appellant claimed to have deducted from 
his decree, and not, as in the case of a suit for re¬ 
demption. according to the principal sum secured by 
the mortgage.” 

This case is on all fours w'ith the case before 
us. In giving judgment in that case the learn¬ 
ed Chief Justice observed as follows (p. 449): 

Section 7, sub-s. (ix) "is confined to a suit appa¬ 
rently, and not to an appeal. In Sob. I to the Act 
we find that in the case of a plaint or memorandum 
of appeal not otherwise provided for in the Aot, ex¬ 
cept those mentioned in S. 3, an ad valorem fee is 
payable at the rate mentioned in that schedule. In 
this schedule a memorandum of appeal is specifically 
mentioned, while in S. 7 of the Act a memorandum 
of appeal is not mentioned. Therefore, I take it that 
if in the case of an appeal the value of the subject- 
matter of the appeal can be determined, as it has 
been in this case, the appellant is only bound to pay 
a court-fee on the amount ascertained to be the 
value of the subject-matter of the appeal.” 

To the same effect is the ruling of the Full 
Bench of the Allahabad High Court in 36 

ALL. 40.® In that case it was held: 

“The criterion laid down in S. 7 (ix), Court-fees 
Act, 1870, for determining the court-fee payable in 
respect of a suit for redemption or foreclosure of a 
mortgage does not apply to the appeal in such a suit. 

In the case of appeals or cross-objections in suits 
for redemption or foreclosure, in all cases in which 
the amount declared by the Court to be due at the 
date of the decree can be ascertained by reference to 
the judgment and the decree, it is that amount at 
which the appeal orcross-objections should be valued, 
and future interest should not be taken into ac¬ 
count.” 

The Madras High Court also took the same 
view in 29 Mad. 367.^ In giving the judgment 
Sir Arnold White C. J. observed (p. 369): 

“It seems to me that the word 'suits’ in this su^ 
section cannot be construed as including appeals 
and that appeals (unless otherwise provided for) are 
governed by Art. 1 (of schedule).” 

The Chief Court of Oudh, however, in A.I.R. 
1922 Oudh 32® took the contrary view. At 
p. 83 of the judgment, the following observa¬ 
tions occur: 

‘‘With the greatest respect we find ourselves un¬ 
able to accept this view of the law. The questi on has 

5. (’05) 27 All. 447. Nepal Bai v. Debi Prasad. ^ 

6. (’14) 1 A.I.R. 1914 All. 520 : 36 All. 40 : 211.C 

723 (F.B.), Raghubir Prasad v. Shankar Baknaii 

7. (’06) 29 Mad. 367, Reference under Court-fees 

22)^9*A. I. R. 1922 Oudh 82 : 25 O. C. 39 : 67 

I. C. 968, Sangat Bakhsh Singh v. Rawat Dijdeo 

Bakhsb Singh. 
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Already been discussed by a Single Judge of this 
Court m 22 0. C, 289® and w© are in full agrcomcnt 
with the view taken by the learned Judge in that 
case that the provisions of S. 7, Court-fees Act 
are applicable equally to appeals as to original suits 
and that the word ‘suit’ in S. 7 of the Act is not 
used m contradistinction to the word ‘appeal’. Court- 
fees are payable not on suits or on appeals but on 
documents which are filed, exhibited or recorded in 
Courts in accordance with S. 6, Court-fees Act. Sec- 
tion 7 of the Act merely provides that the fees pay- 

U 11 nature specified in the section 

shall be computed in the manner prescribed. But 
in order to determine the actual amount of the fees 
payable on any plaint or memorandum of appeal in 
any such suit it is necessary to refer to Art 1 
Soh. I of the Act. 

The words ‘not otherwise provided for in this 
Act’ in that article seem to apply to special provi¬ 
sions for plaints or memoranda of appeals made in 
other articles of the Schedule.” 

The same view was taken by Vivian Bose J. in 
A.I.R. 1937 Nag. 6.^'^ As at present advised, we 
are inclined to accept the view taken by the 
Oudh Court and by the Nagpur Court. Sec¬ 
tion 17, Court.fees Act, seems to us to be an 
indication of what the Legislature intended 
when it used the word “suits”. It says “where 
a suit embraces two or more distinct subjects, 
the plaint or memorandum of appeal shall 
be chargeable . . . This seems to indicate 
that the word “suit” is intended to include 
appeals also unless there is some other special 
provision made in respect of appeals. But it 
is not necessary for us to decide the point 
finally. It may. however, be noted that the 
learned advocate for the opponents has also 
not asked us to go so far as to say that the 
appeals arising out of redemption suits are 
necessarily governed by Art. 1 of sch.i, Court- 
fees Act. But even though the word “suit” in 
cl, (ix) of S. 7 may he held to include appeals, 
we are of opinion that an appeal of the kind 
we have before us is excluded from the pur- 
view of that clause, and this has been the 
view of all the High Courts in India including 
those Courts which have held that the appeals 
are governed by that clause. 

The only authority which the learned ad- 
vocate for the applicants cited in support of 
the view that he urged upon us was the case 
in 10 Bom. 41.2 In that case, the plaintiff had 
filed a suit as purchaser of the equity of re¬ 
demption on a mortgage in which the princi¬ 
pal sum of money secured was Rs. 1152-15-4. 
The suit was decreed, and the plaintiff was 
allowed to take possession of the property on 
payment of Rs. 568-9.8 to defendant 3, the 
sub-mortgagee, and Rs. 584.5.8 to defendants 
2, 4 and 6. On appeal to the District Court, 
it was held that the plaintiff was entitled to 
^eem the property on payment of only 

(’19) 6 aTi. R. 1919 Oudh 98 : 22 0. 0. 289 ; 64 
I. 0. 783, Oumani v. Banwari. 

10. (’37) 24 A.I.R. 1937 Nag. 6 : 167 I.C. 577, Rah- 
man 7. Balchaod. 


RS. 200 to defendant 3 and rs. 584-5-8 to de- 
fondants 2 and 5, thus rejecting the claim of 
defendant 4 to any share in resicct of the 
amount found due. Defendants 3 and i ap. 
pealed to the High Court; defendant 3 ques¬ 
tioned the plaintiff’s right to redeem, and de¬ 
fendant 4 questioned the order of (he District 
Court reversing the trial Court's order to pay 
him one-third of Rs. 584.5-8. The Taxing Ofiicer 
relying on the minute of Westropp C. J. on 
an ofiSce-note put up by the Registrar in 
Special Appeal No. 385 of 1S74^''^‘ expressed his 
opinion that each memorandum of appeal 
sliould bo chargeable under s. 7 . sub-cl. (ix). 
In passing orders on that reference, Bird- 
wood J. uphold the view of the Taxing Officer 
and observed as follows (p. 47): 

‘‘Umarkhan denies that plaintiff has any right to 
redeem at all, and both Umarkhan and Moro con- 
tend that the whole of the original mortgage debt is 
still due, and that no part of the property originally 
mortgaged was ever redeemed by Daryal<han.° They 
ask, in effect, that the plaintiff’s claim, if admis- 
sible at all, should be adjudicated with reference to 
the original mortgage bond, and not with reference 
to the alignment by Daryakban’s equity of redemp¬ 
tion, roh^ on by the plaintiffs; and each of the ap- 
peak IS therefore, in my opinion, properly chargeable 
with a fee calculated on the ‘principal money ex¬ 
pressed to be secured by the instrument of mortgage.’ 

In this view I affirm the decision of the Taxim? 
Officer.” 

It is to be noticed that in doing so, Bird- 
wood J. examined the real contentions of the 
parties in appeal and did not hold that 
because court-fee had been paid in the trial 
Court under el. (ix) of S. 7, the appeals were 
also to be valued by reference to the same 
clause. He examined what the contentions of 
the parties in appeal were and when he found 
that both the appellants questioned the plain¬ 
tiff's right of redemption (i.e., the contentions 
in appeals were of the same nature as in the 
trial Court) he held that the memoranda of 
appeal were chargeable with court.fees under 
S. 7, sub-cl. (ix) of the Act. This decision 
therefore does not really support the argu¬ 
ment advanced by Mr. Datar. The other case 
that he relied on was the judgment in 1891 
P. J. 218.2 jjj case, the plaintiff brought 
a suit to redeem certain mortgaged property 
in which the mortgage debt was Rs. 875. The 
Subordinate Judge held that the plaintiff was 
entitled to redemption on payment of Rs. 1821 
odd due on it and decreed the plaintiff’s suit 
for redemption on payment of that amount. 

An appeal was filed to the High Court and 
the claim in appeal w-as valued at Rs. 375 
which was the principal amount secured by 
the mortgage. The Taxing Officer, in an elabo¬ 
rate report, referred the matter to the learned 
Chief Justice. He pointed out that the decisions 

10a. ^ported in (’86) 10 Bom. 44n. Rajgopal v. 
Ramknsbna. ^ 
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in 10 Bom. -u- and in 13 ALL. 94^^ were in sap. 
port of the valuation which w'as made, viz., 
on R 3 . 375. But he also pointed out that the 
view taken by ^lelvill J., in 1383 P. J. 39^^ 
and by Xanabbai Haridas J, in 1837 P. J. 307^^ 
was not in support of the valuation so made. 
He finally expressed his opinion that the 
claim in appeal should be regarded as one for 
Rs. 1821.G-10, and the court-fce should be 
charged accordingly. The matter came up 
before Sargent C. J., and he held, following 
the view of Westropp C. J., in special appeal 
NO. 385 of 1374, that the court-fees were.pro- 
perly paid on Rs. 375 as the matter was gov¬ 
erned by cl. (ix) of S. 7 of the Act. This is the 
only case which the learned advocate for the 
applicants has brought to our notice in sup- 
port of the contention which he has advanced. 
As the report of the case itself shows, the view 
taken by Sargent C. J. in that case is not 
entirely consistent with the view of Mclvill J. 
in 1883 P. J. 89.^* In that case, the plaintiff 
filed a suit to redeem certain lands, alleging 
that the mortgage debt was paid off, and a 
decree was passed ordering redemption on 
payment of a certain sum. The original de- 
fendants-appellants did not object to the 
decree appealed against, in so far as it related 
to the redemption of the lands. But they 
objected to the item of Rs. GOO which in tak¬ 
ing accounts, the District Judge wrongly 
alfowed against them. On a reference by the 
Taxing Officer on the subject of court-fees, 
Melvill J., held that the subject-matter in dis- 
pute in appeal was Rs. 600 only, and the ap¬ 
peal should bo stamped accordingly with a 

stamp of RS. 45, observing (p.39) : 

“The appellants do not object to the decree appeal¬ 
ed against, so far as it relates to the redemption 
of the lands. They object to an item of Bs. 600 
which in taxing the accounts, they consider the Dis¬ 
trict Court wrongly allowed against thorn.” 

If in appeals from redemption suits where 
the right to redeem is not in dispute, and the 
only question is about the liability to pay the 
amount fixed by the trial Court, the court- 
fee payable on memorandum of appeal is to 
be as fixed under S. 7, cl. (ix). then it is diffi¬ 
cult to reconcile this decision of Melvill J. 
with that of Sargent C. J. Sargent C. J. 
thought that this view of Melvill J. was not 
inconsistent with the view of Westropp C. J., 
in special api^eal No. 335 of 1874,^*^^ because 
a distinction could be drawn between a case 
whore the mortgagor is the appellant and a 
case in which the mortgagee is the appellant. 
In drawing this distinction, the learned Judge 

11, (’91) 13 All. 94, Pirbhu Narain Singh v. Sita 

1^^™83) 1883 P. J, 39, Faki Mahomed v. Mans 

Kesajishet. _ 

13. (’87) 1887 P. J. 307, Robin v. Salem. 


relied on 13 ALL. 94'^ where Sir John Edge 
recognized such a distinction. But this deci¬ 
sion has since been overruled in 27 ALL. 447.^ 
Sargent G. J. also referred to the case in 1887 
p. J. 307^^ where Nanabhai Haridas J. directed 
that in an appeal from a partition suit in 
which the partition was allowed on payment 
of a certain sum of Bs. 32(K), court-fees pay¬ 
able were not merely on the plaintiff’s share 
at the partition, but abo on R3. 3200 the pay¬ 
ment of which W'as made by the trial Court 
a condition which the plaintiff had to fulfil 
before he could take possession of his share, of 
property on partition. The only ground on 
which the learned Judge distinguished this 
case from the one with which he had to deal 
W'as that the decision in (1887) P. J. 307'^ waa 
given in a partition suit and notin a redem^ 
tion suit. If the test to be adopted is what is 
the precise nature of relief asked for in 
appeal, as apparently Nanabhai Haridas J. 
seems to have thought, then the reasoning^ of 
that case is not consistent with the decision 
of Sargent C. J. in 1891 P. J. 218 .s This latter 
case, therefore, does not settle the matter 
finally and has been dissented from in several 
decisions of the various other High Courts 
which have taken a contrary view. 

Although we are of opinion, as at present 
advised, that cl. (ix) of s. 7 may apply to 
appeals from redemption suits, we think the 
applicability of that clause must depend on 
the precise nature of the dispute in appeal. 
When a suit is filed for redemption of a mort¬ 
gaged property, and the right to redemption 
is disputed, and the suit is accordingly dis¬ 
missed, the appeal by the mortgagor rai^s 
precisely the same points, as those raised by 
him in the trial Court; in such a case the ap¬ 
peal has to be valued for the purpose of 
court-fees in accordance with cl. (ix) of S. 7, 
i. e., on the principal money expressed to be 
secured by the instrument of mortgage. Simi¬ 
larly, if a suit for foreclosure by the mort¬ 
gagee is dismissed, and the plaintiff-mortgagee 
files an appeal, the point to be considered iUj 
appeal is the same as that in the trial Comt, 
viz., the right to foreclose, and the court-fee 
payable on the memorandum of appeal 
be in accordance with the provisionsof cl. (ix)| 
of S. 7. When a suit to redeem a mortgage w 
decreed, and the defendant appeals, the sub- 
ject-matter of the appeal is the plaintifis 
right to redeem ; in such a case also, the 
court-fee payable on the memorandum of a^ 
peal must he in accordance with the pro"^** 
sions of cl. (ix) of s. 7. that is. on the principal 
money expressed to be secured by the *“2*^*^' 
ment of mortgage. But it may happen t a 
the suit in its appeal stage may ^ of a dii-, 
ferent nature from what it was in the trial 
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Court;. Although the original suit may be one 
for redemption or foreclosure, there may be 
no question raised in appeal as to the right 
to redeem or to foreclose, and the appeal 
may merely be in respect of the amount 
which the trial Court has held to be payable. 
Such an appeal would not be one falling 
jWithin the provisions of cl. (ix) of s. 7. lu 
such an appeal, the plaintiff or the defendant 
merely challenges the amount to be paid or 
received without questioning the right to re- 
deem or foreclose. To such an appeal, in our 
opinion, cl. (ix) of s. 7 does not apply, as the 
suit in its appeal stage has clearly changed 
jits nature and the subject-matter of the ap. 
jpeal is the liability which is imposed by the 
:trial Court to pay a certain sum, and which 
;liability the appellant seeks to avoid. The 
memorandum of appeal would in such a case 
ibe governed not by cl. (ix) of s. 7 , but by 
lArt. 1 of sch. I, Court-fees Act. It has to be 
remembered that S. 7 lays down the principles 
for the fixation of amounts on which the 
court-fee is payable. It does so merely for the 
purpose of reducing each claim which is re¬ 
ferred to in that section to a money value 
for fiscal purposes. In a suit for redemption, 
for instance, it is not possible when the suit 
is instituted to find out exactly what amount 
the mortgagor w'ould be liable to pay in order 
fo secure redemption. Interest may have to be 
calculated, there may have been repayment, 
the mortgagee may have effected certain im. 
provements upon the land and ultimately the 
sum found to be payable by the mortgagor 
may be very considerably more than the prin- 
oipal money expressed to be secured by the 
instrument of mortgage. On the other hand, 
it may be found to be negligible. In either 
oaso, S. 7, cl. (ix) lays down that the court- 
fee must be paid on the principal money ex¬ 
pressed to be secured by the instrument of 
mortgage. But these considerations do not 
arise when the actual liability has been deter¬ 
mined by the trial Court, and an appeal is 
preferred only in respect of the amount found 
due by the trial Court. The case is somewhat 
analogous to a suit for accounts, provided for 
iu S, 7, cl. (iv), in which the plaintiff is en- 
titled to value bis relief at any figure he likes 
and to pay court-fee thereon. But when after 
taking accounts the liability of the parties is 
ascertained and an appeal is preferred either 
to avoid that liability or tp secure a decree 
for a higher amount than that ordered by the 
trial Court, the court-fee payable on the 
memorandum of appeal is on the subject- 
matter in dispute in the appeal, viz., the 
amount the liability of which is sought to be 
avoided or the amount by which the sum 
decreed by the trial Ck)urt is sought to be in- 


creased. Accordingly, it was held in 43 Bom 
B. B. 475^* that 

“where a suit for accounts, in which the claim is 
valued at an arbitrary figure, results in a. decree for 
a sum of money, the party appealing from the 
deoreo should value the claim in appeal at the 
amount of the decree, and not at the arbitrary 
figure, for purposes of paying the court-fees.” 

It is not open/to an appellant in such a 
case to pay the court-fees on an arbitrary 
valuation permitted by s. 7, cl. (iv). as he 
could do when he filed the suit for accounts 
in the trial Court. In the present case, the 
plaintiffs have secured a decree for redemp. 
tion on payment of a sum of Rs. 10,150 to the 
defondant-mortgagees. The plaintiffs have 
appealed against that decree and in appeal 
they want to challenge the order of the lower 
Court that they are bound to pay to defen. 
dants 1 to 8 Es. 9150 in addition to their 
admitted liability of paying Es. 1000. Their 
claim to redeem the mortgaged jiroperty has 
been accepted by the lower Court, and in ap¬ 
peal, they merely seek to avoid liability to 
pay Es. 9150. Such an appeal cannot, in our 
view, be regarded as one falling within the 
purview of cl. (ix) of s. V and must be valued 
under Art. 1 of Sch. I, Court-fees Act. and 
the court-fee payable on the memorandum 
of appeal should be on the value of the sub¬ 
ject-matter in dispute, i.e. on Es 9150. This 
view of ours is undoubtedly in conflict with 
the note of Westropp C. J. in Special Appeal 
NO. 385 of 1874^®“ reproduced in 10 Bom. 41=^ and 
also w'ith the decision in 1891 P. j. 218.^ With 
very great respect to the learned Judges, we 
are unable to accept the view taken in those 
cases. The opinions were expressed not after 
there had been proper arguments before the 
Court, but only on the notes put up by the 
Taxing Ofl5cers. As wo have pointed out 
above, these decisions are somewhat in conflict 
with the view taken by Melvill J. in 1883 P. j. 
39^® and by Nanabhai Haridas J, in 1887 r. j. 
307.** As a matter of fact the view that wo 
take now as to the proper court-fees payable 
on the memorandum of appeal is in conson¬ 


ance with the views expressed in the minutes 
of Melvill J. and Westropp C. J. reported at 
page 45 of 10 Bom. '^ The learned Judges 
realised the hardship that was caused by the 
view which they took of the law. They were, 
of course, then considering the liability of 
payment of a very heavy court-fee based on 
the principal money expressed to be secured 
by the instrument of mortgage even when a 
very small error in taking accounts was sought 
to be rectified in appeal. In the view that we 
t ake, such h ardships will not arise, and the 

14. (’41) 28 A. I. R. 1941 Bom. 242 : 1.L.R. (1941) 
Bom. 477 : 195 I. C. 894 : 43 Bom. L. B. 475 
Kashiram Senu v. Ranglal Motilal. 

• (’86) 10 Bom. iSn. 
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court-fees that will have to be paid on a 
memorandum of appeal will depend on what 
precisely is the nature of the relief that is being 
sought in appeal. 

The view that we take, viz., that in an ap. 
'peal from a decree in a redemption suit, when 
the right to redemption is no longer in dispute 
and the appellant merely seeks to reduce the 
liability imposed upon him by the trial Court, 
the court-fees must be paid on the memoran¬ 
dum of appeal on the amount in respect of 
,which he seeks to avoid liability, is one which 
has the support of almost all the High Courts 
in India. Some High Courts, such as the 
High Courts of Lahore, Allahabad and Madras 
base it on the ground that the court-fee pay- 
able on the memorandum of appeal is governed 
by Art. 1 of Sch. I. But even those High Courts 
such as that of Lucknow and Nagpur which 
consider that the word “suit” in cl. (is) of S, 7 
includes appeals, hold that when a suit to 
redeem has been decreed and the plaintiff in 
appeal merely challenges the amount to be 
paid, the court-fee payable on the memoran¬ 
dum of appeal will be on the subject-matter 
in dispute, i. e., on the amount in respect of 
which the apx')ellant seeks to avoid liability. 
In 1 Lab. 231^ the principal amount of the 
mortgage was Rs. 6100 and the Court decreed 
redemption on payment of Rs. 62,293. The 
plaintiff appealed, valuing his appeal for the 
purposes of court-feos at Rs. G400. It was 
held that 

“the proper court-fce payable was ad valorem on the 
amount of the subject-matter in dispute in appeal 
under Art. 1 of Sch. I, Court-fees Aot.“ 

In this case, the Bombay ruling in 1891 
p. J. 218^ was disapproved. The view that we 
are taking was also taken by the Lahore High 
Court in A. I. B. 1931 Lah. 633.^® In that 
case, the principal amount of money secured 
by the mortgage was Rs. 294, and the plaintiff 
obtained a decree for redemption on payment 
of Rs. 575-13.0, In appeal there was no dis¬ 
pute as regards the amount of redemption 
money that was payable; but the real con. 
tention was that the suit for redemption was 
barred. It was held that “the subject-matter 
of the appeal in such a case would fall 
within the purview of cl. (is) of S. 7.” The 
learned Judge Addison J. observed (p. 633) : 

“It seems to me that a suit may change its nature 
in appeal and though the original suit may be for 
redemption, there may be no question raised in 
appeal as to the right to redeem and the appeal may 
be merely in respect of the amount which the Court 
of first instance has held to be payable. In such a 
case the subject-matter of the appeal would clearly 
not be the same as in a suit falling within the provi¬ 
sions of cl. (ix), S. 7, but court-fees would be payable 
ad valorem on the sum in dispute in accordance with 

15. ('31) 18 A. I. R. 1931 Lah. 633 : 134 I. C. 124, 
Hat Lai v. Siti Ram. 


the provisions of Art. 1, Sch. I . . . Similarly if a 
redemption suit is decreed and the defendant-appel¬ 
lant merely challenges the right to redeem as in the 
present case, the court-fee payable on the memoran¬ 
dum of appeal ought also to be computed in accord¬ 
ance with the provisions of cl. (ix), S. 7 ; while if a 
plaintiff or defendant in appeal merely challenges 
the amount to be paid on redemption without ques¬ 
tioning the right to redeem, the court-fees payable 
on the memorandum of appeal ought to be on the 
subject-matter in dispute I. e., oh the aplditional 
amount claimed or the amount in respect of which 
the appellant seeks to avoid liability." 

The Patna High Court held in 3 Pat. L. J. 
443^‘^that: 

“In the case of appeals or cross-objections in suits 
for redemption or foreclosure, where the amount de¬ 
clared by the Court to be due at the date of the 
decree can be ascertained by reference to the judg¬ 
ment and decree, it is at that amount at which the- 
appcal or cross-objection should be valued . . . 

The Madras High Court held in 29 Mad. 
367^ that: 

“Section 7 (e), cl. (ix), Court-fees Act, applies only 
to ‘suits’ and not to appeals. In the case of appeals 
in mortgage suits Art. 1 of Sch. I of the Act applies. 
The court-fee in such cases is payable on the value 
of the subject-matter in dispute in the appeal and not 
of the subject-matter in dispute in the suit.” 

In this case again, the ruling of the Bombay 
High Court in 10 Bom. 41^ was dissented 

from. In 20 M.L. J. 12p^ it was held that: 

“In suits for redemption and in appeals in those 
suits wherein the right to redeem forms the main 
question in dispute, ‘the subject-matter in dispute’ 
for the purposes of Art, 1, Sch. I, ... is the exist¬ 
ence of the right to redeem, any question as to the 
amount payable as thecondition of redemption being 
merely incidental to that right; and the value of 
the subject-matter is the principal money secured by 
the mortgage.” 

But the learned Judges observed (p. 128): 

“We are not concerned here with the case where 
in the appeal by plaintiS or defendant against a 
decree in a redemption suit the only question is as 
to the amount payable. In such a case the existence 
of the right to redeem cannot be said to be the 
subject-matter in dispute in the appeal memorandum, 
for the existence of that right is not disputed. The 
subject-matter in dispute is a definite amount. The 
memorandum of appeal can only, however, as before 
come under Art. 1 of Sch. I for the purpose of com¬ 
puting the court-fee, and under that article the 
court-fee is to be competed on the amount in dispute.” 

In 27 ALL. 447,® there was a suit for re¬ 
demption of mortgage, and the plaintiff ob- 
tained a decree for redemption on payment 
by him of an additional sum fixed by the 
decree. The plaintiff appealed upon the ground 
that such a sum was in excess of a specified 
amount of the sum rightly payable by him 
for redemption. It was held that 

“the court-fee payable on the memorandum 
was to be calculated according to the sum whio 
the appellant claimed to have deducted from 
decree, and not, as in the case of a suit for 
tion, according to the principal sum secured by Ui 
mortgage.” _ _ 

16. (’10) 5 A.I.R. 1918 Pat. 210:3 Pat. L. J. 443 : 

44 I. C. 50, T. K. Rowlins v. Lachmi Narain Jba. 

17. (’09) 3 I. 0. 459 : 20 M. L. J. 121, Sekharan 

Bait V. Eaeharan Nair. 
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The same view was taken in 30 all. 547 ,* and 
it was affirmed by a Full Bench of that Court 
in 8G ALL. 40.® The head-note of the report in 
the latter case has already been quoted above. 

The view that we take also receives sup¬ 
port from the case in a. i. r. 1922 Oudh 82.^ 
In that case the learned Judges held that 

* Clause (is) of S. 7 applied both to suits ns well 
as to appeals but that it did not thereupon follow 
that where plaints are chargeable under cl. (ix) of 
S. 7 r^d with Art. 1 of Sch. I, the memoranda of 
appeals filed against the decrees passed in such suits 
are invariably charged in the same manner, ns a 
smt may change its nature in appeal, and though 
the onginal suit may have been for redemption or 
foreclosure the appeal may be merely in respect of 
the amount made payable by the original Court. In 

such a <»se, the subject-matter in dispute in appeal 
would clMrly not fall under the provisions of S. 7. 
clause (ix).*' 

The Judges there also laid down five propo¬ 
sitions visualizing the various kinds of appeals 
mat may arise from a suit for redemption or 
foreclosure. With respect, we are in agree¬ 
ment with the view expressed therein. The 
third proposition enunciated there applies to 
the case that we have to decide. It is to the 
following effect (page 84 ) : 

‘‘If a suit to redeem or foreclose has been decreed 
ana the plaintiff or the defendant in appeal merely 
challenges the amount to be paid or received with- 
out questioning the right to redeem or foreclose, the 
payable on the memorandum of appeal 
^beon the subject-matter in dispute that is on 
the additional amount claimed or the amount in 
r^«t of which the appellant seeks to avoid liabi- 

This case was followed by the same Court in 
A. I. R. 1931 Oudh 353.*® The same view was 
expressed in 6 Luck. 34,*® in which it was 
held : 

“In the case of appeals or cross-objections in suits 
for redemption or foreclosure in all cases in which 
the amount declared by the Court to be due at the 
date of the decree can be ascertained by reference 
to the judgment and the decree, it is that amount 

at which the appeal or cross-objections should be 
valued. 

Vivian Boss J. also took the same view in 
A. I. R. 1937 Nag. 6.*® Although he held that 
the word “suits " in cl. (ix) of S.7 also inclu¬ 
ded appeals he considered that in an appeal 
like the present, that clause was not applica. 
ble. At page 8 he observes as follows : 

^ ^tiat then is to happen, when in an appeal 
neither the mortgagor nor the mortgagee challenges 
either the right to redeem, or the right to sell or 
for^lose, as the case may be, but only the amount 
of the price fixed for redemption ? Soch a relief is 
neither for foreclosure nor for sale nor is it for re- 
demptioDj those are all admitted; the only dispute 
•s with reference to the difference between the 
amount fixed in the lower Court, and the amount 
in appeal. The claim does not come under 
cl, (ix) . , , , Nor does it fall under any other provi- 
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“Ot 'otherwise pro. 
Mded for, and so court-fees must be paid on tbr 
memorandum of appeal in accordance with Art. 1 

Sch. I. There is no difficulty in ascertaininrr 

amount thus in dispute. It is\ tlxeran^ 

It would thus apiTcai- that the current 01 
decisions of most of the High Courts in Indh, 
13 m favour of the view whicii wo take and 
against the view taken by Westropp C. J in 
the note printed in the report in 10 Bom 4 i- 
and by Sargent C. J. in 1891 l\ j. 21 s® Our 
view brings this Court in a line with other 
High Courts in India, and we therefore Loir] 
that the court-fee payable on the memorau 
dum of appeal must, in a case like the present 
be governed by Art. 1 of scb. i, Court.fces Act.’ 
The learned District Judge was right in cal 
img upon the appellants to pay the court-fee 
on Rs. 9150, the amount in respect of which 
the plaintifif-appellants sought to avoid liabi- 

il by* 

Moreover, in the present case, one of the 
prayer was that the plaintiff-appellants should 

. «^*enlturists, and that accounts 

should be taken on that basis. It has been 
held by this Court in 36 Bom. l. b. 1234 ^^'^ that 

payment of mort-aSe 
amount and an appeal is made for taking account 

of the mortgage under the provisions of the Dek 

1879, on the bist' 
appeUant is an agriculturist, the court-fee 

the dMree^-^ on the amount of 

On this basis also the memorandum of appeal 

^ V * 1 ? amount of the decree 

which the trial Court has passed. We are 

therefore of opinion that the view taken bv 
the learned District Judge is correct, and the 
rule inust therefore be discharged with costs. 
Costs in one set. The order of the lower Court 
rejecting the appeal for non-payment of 
court-fees is. however, set aside, and the ap 
pheants are given one month’s time from the 
date m the receipt of the papers in the Dis- 
trict Court, for payment of the court-fees on 
the memorandum of appeal. 

_ ^ule discharged. 

20. (’35) 22 A. I. R. 1936 Bom. 69; 154 I c • 

36 Bom. L. R. 1234, Mahomedali v. Akbaraii. 
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Kashiram Bhagshet Shete — Plaintiff 


v. 


18. (*81) 18 A. I. R. 1931 Oudh 353: 134 I. C. 604, 
Ram Sarup Singh v. Gaya Prasad. 

• (’30) 17 A. I. R. 1930 Oudh 329 : 6 Luck. 34 ; 
127 I. C. 82, Nirman Singh v. Sham Narain. 


Bhaga Bhaushet Bedij and others _ 


(a) Limitation Act (1908), S. 21 (3) _ p-rson 
making acknowledgment or part p^ment must 
be manager of loint family for the time bein^- 
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li there is severance at time of acknowledgment 
or part-payment, limitation cannot be extended. 

bub-section (3) of S. 21 applies in terms where the 
liability has been incurred by or on behalf of the 
joint family and the manager of the family for the 
time being makes an acknowledgment or payment 
wilhiu the meaning of Ss. 19 and 20. It presupposes 
that the person who makes the acknowledgment or 
payment occupies the position of the manager of the 
family for the time being. If, however, there has 
bc^n a severance of joint status between the mem¬ 
bers of the family, sub-s. (3) of S. 21 does not 
apply, and even though the debt or liability has 
been* incurred by or on behalf of the joint family by 
its manager for the time being, the person who was 
the manager of the family at the date when the 
said debt or liability had been incurred by him on 
behalf of the joint family, would not have the power 
to acknowledge the debt or make the part-payment 
after the severance of the joint status so as to 
estend the period of limitation. [P 513 C 2] 

(b) Hindu law—Joint family—Family business 
—Powers of manager explained —Presumptions 
about jointness enunciated—Severance of status 
_ Duty is cast on members to give notice to 
creditors of such severance — Till notice is 
given, acts of karta bind the members. 

The position of the manager or karta of the joint 
family is not merely that of a partner nor that of a 
principal or an agent of the other members of the 
joint family but is that of a sort of representative 
owner, his independent right being limited on all 
sides by the correlative rights of others. He is 
by reason of his very status as the manager or karta 
of the joint family held out by the other members 
of the joint family as the person representing them 
in all transactions which the joint family would 
enter into with the outside world and within the 
limitations set on his powers in that behalf he binds 
all the members of the joint family by acts done by 
him in due course of the management of the joint 
family business including the contracting of debts 
and tb© making of acknowledgments or part-pay¬ 
ments in respect of the same, so as to extend the 
period of limitation. [P 523 C 1] 

Therefore, the presumptions of union and joint¬ 
ness well recognised in Hindu law will be available 
to an outside creditor so that he would be justified 
in presuming that the family continued to be joint 
until it was shown that there was a severance of 
joint status amongst the members of the family and 
that the manager or karta of the family continued 
to enjoy the status as such manager or karta until 
it was similarly shown that there was a severance 
of joint status between the members of the family 
and that the manager or karta bad ceased to enjoy 
the status as such manager or karta of the joint 
family These presumptions would necessarily lead 
to the inference that once a Hindu family was joint 
and a person was the manager or karta of such joint 
family the family would continue to be joint and 
the manager or karta would continue to be the 
manager or karta of the family until the contrary 
was shown. Thus a duty is cast on the members of 
the joint family effecting a severance of joint status 
amongst themselves to give intimation to the outside 
creditors of the change in the status of the joint 
family and the manager or karta thereof, so that 
the outside or^itors might not continue to deal 
with the manager or karta as before and either lend 
further monies for the purpose of the joint family 
business erstwhile carried on by the manager or 
karta of the family and/or accept acknowledgments 
or part-payments within the meaning of the Limi¬ 
tation Act so as to extend the period of limitation 


in respect of debts already contracted by the mana¬ 
ger or karta of such joint family. 

[P 523 C 1, 2; P 526 0 2] 

Unless intimation of the severance of joint status 
between the members of the joint family and of the 
fact of the manager or karta being therefore no 
longer the manager or karta of the joint family 
were given by the members of the joint family to 
the outside creditors who had dealings with the 
joint family through its manager or karta, either by 
public notice or individual notice in that behalf, the 
manager or karta of the joint family would, in 
spite of the severance of joint status between 
the members of the family, be deemed to continue 
to represent the joint family and the individual 
members thereof and would continue to enjoy and 
exercise all the powers and authorities which he 
had in his capacity as the manager or karta thereof 
as regards the affairs of the joint family and the 
joint family trading firm including the power to 
contract debts for the purpose of family necessity 
and the business of the joint Hindu family trading 

firm and tomakeacknowledgmentsorpart-payments 

in respect of the same so as to extend the period of 
limitation. (Principles of the law of partnership 
applied to the joint Hindu family trading firms in 
so far, as they are not opposed to the principles of 
Hindu law applicable to the joint Hindu 
trading firms.): 26 Bom. 206 (F. B.), Tlcl. on; ( 36) 
23 A.I.R. 1936 Mad. 94, Disseni.x (’36) 23 A.I.R. 
1936 Rang. 160, Exvl, and Doubted; Case laio 
discussed, [P 525 0 2] 

M. P. Laud and S, B. Tendulkar^ior Plaintiff. 

H. D. Banaji and P. P. Khavibatta —for 
Defendants (1 to 4). 

Judgment. — * '' " *Tho plaintiff gave 
evidence on his behalf and stated he had 
monetary dealings with the defendants' joint 
and undivided Hindu family for several years 
prior to the severance of joint status between 
the various branches of that family, that he 
lent and advanced monies to the defendants 
joint family, that defendant 15 was the ma¬ 
naging member of the defendants' joint family 
and that there was no change in the said 
status of defendant 15 to his knowledge up to 
the time when defendant 15 signed the pro¬ 
missory note dated 6th February 1938 in his 
favour. He was cross-examined by Mr. Banaji 
particularly on the state of his knowledge as 
to the severance of joint status between the 
various branches of the defendants’ family 
and the information which he might have 
derived generally and in particular from 
defendant 15 as regards the same. He denied 
that on 6th February 1938, he knew that a 
partition had been efl’ected between the mem¬ 
bers of the defendants’ joint family on the 
previous day, i. e. 6th February 1938. He ad¬ 
mitted that on 6th February 1938, he did not 
ask defendant 15 whether there was anychanp 
in his status as the managing member of the 
defendants’ joint family, or whether there bad 
been any change in the status of the said 
family. No evidence was led on behalf ot 
defendants i to 4; and on this evidence on the 
record I am not prepared to hold that on 6 
February 1938, the plaintiff knew or was 
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aware that a partition had been effected 
between the members of the defendants’ joint 
family on 5th February 1938, or that defen¬ 
dant 15, when he executed the promissory 
note on Gth February 1938, was not the man¬ 
aging member or karta of the defendants’ 
joint family. I hold that neither defendant 15 
nor any other member of the defendants’ joint 
family gave any intimation to the plaintiff of 
the severance of joint status between the 
members of the defendants’ joint family or of 
the fact that defendant 15 had ceased to enjoy 
the status of the managing member or karta 
of the defendants’ joint, family on and after 
Sth February 1938. 

On the facts recorded above, Mr. Banaji 
•contended that the promissory note dated 
6th February 1938, was not an acknowledg- 
ment within the meaning of s. 19, Limitation 
Act, because (a) it was not made before the 
expiration of the period prescribed for a 
suit in respect of the monies due at the foot of 
the previous promissory note or the debt 
secured thereby, and (b) it was not signed by 
defendant 15 as the managing member or 
karta of the defendants’ joint family or by 
any person duly authorised in that behalf by 
the defendants’ joint family, the joint status 
having come to an end on 5th February 1938. 
as aforestated. 

Mr. Banaji contended that the previous 
promissory note had been executed by de¬ 
fendant 15 on 6th February 1935, and that 
therefore the three years’ period prescribed 
for a suit in respect of the said promissory 
note or the debt secured thereby expired on 
6th February 1938, with the result that when 
the renewed promissory note was executed by 
defendant 16 on 6th February 1938, the period 
of limitation had already expired and the 
acknowledgment even though otherwise validly 
signed was of no avail to the plaintiff to start 
a fresh period of limitation. The contention 
of Mr. Banaji, however, did not take count of 
S. 12, Limitation Act, which lays down that 
in computing the i>eriod of limitation pres¬ 
cribed for any suit the date from which such 
period is to be reckoned shall be excluded. A 
suit to recover the monies due at the foot of 
the previous promissory note or the debt 
secured thereby if filed on Cth February 1938, 
would thus have been well within time. There 
is, therefore, no subetance in the contention 
of Mr, Banaji, and if the promissory note 
dated 6th February 1938, be held by me to 
have ^en signed by defendant 15 as the 
managing member or karta and therefore as 
the agent duly authorised in that behalf by 
the defendants’ joint family, the same would 
be a valid acknowledgment within the mean. 

of s. 19, Limitation Act. 
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The question, however, w'hetber the acknow- 
ledgment of liability in respect of the monies 
due at the foot of the promissory note or the 
debt secured thereby was signed by defen¬ 
dant 15 as the managing member or karta 
and therefore as the agent duly authorised in 
that behalf by or on behalf of the defendants' 
joint family presents considerable difficulty. 
There is no doubt incorporated in s. 21 , 
Limitation Act by the amending Act, i of 
1927, sub.3. (3), which provides that where a 
liability has been incurred by or on behalf of 
a Hindu family as such, an acknowledgment 
or payment made by or by the duly authorised 
^gent of the manager of the family for the 
time being shall be deemed to have been 
made on behalf of the whole family. The said 
sub.section, however, protects on the face of 
it only those acknowledgments or payments 
which have been made by or by the duly 
authorised agent of the manager of the joint 
family for the time being and would not cover 
a case like the present where the status of the 
joint family had been changed prior to the 
date of such acknowledgment or payment. 
Sub.section (3) of s. 21 , Limitation Act, would 
apply in terms where the liability had been 
incurred by or on behalf of the joint family 
and the manager of the family for the time 
being made an acknowledgment or payment 
within the meaning of ss. 19 and 20, Limita- 
tion Act. In such cases the acknowledgment 
or payment would be deemed to have been 
made by the manager of the family for the 
time being as one on behalf of the whole 
family and would be sufficient in law to start 
a fresh period of limitation against the whole 
family from the date of such acknowledgment 
or payment. It presupposes that the person 
who makes the acknowledgment or payment 
occupies the i)osition of the manager of the 
family for the time being. If, however, there 
has been a severance of joint status between 
the members of the family sub s. (3) of s. 2i, 
Limitation Act, would not in terms apply, 
and even though the debt or liability had been 
incurred by or on behalf of the joint family 
by its manager for the time being, the person 
who was the manager of the family at the 
date when the said debt or liability bad been 
incurred by him on behalf of the joint family, 
would not have the power to acknowledge 
the debt or make the part-payment so as to 
extend the period of limitation, as he would 
have ceased to be the manager of the family 
by the time he came to make the acknow- 
I^gment or payment. There is nothing there¬ 
fore, in S. 21, 8ub-6. (8), Limitation Act, which 
would save the plaintiff’s suit from the bar 
of limitation if a partition had been effected 
and there was a severance of joint status 


514 Bombay K&.sbib.au'Beagsb'et v.BeagaBgavsket (Bhagtvati J,) A. I. Rr 


between the members of the defendants’ joint 
family on 5th February 1938 

Hr. Laud, however, pointed out that the 
position of a Hindu joint family trading 
firm was an exceptional one and the mem¬ 
bers of a Hindu joint family trading firm 
occupied, as regards the outside creditors of 
that business, the position of partners. He 
referred to the decision of our appeal Court 
in 11 Bom. L. E. 255^ where Batchelor J. had 
observed that the Courts, in establishing the 
legal relations of a joint Hindu family firm, 
treat it as a kind of partnership and apply 
the principles of that law. He contended that 
if the principles of the law of partnership 
were applied in this case, there was an obli¬ 
gation on the members of the defendants’ 
joint family on a severance, if any, of joint 
status between themselves on 5th February 
1938, to inform the outside creditors of the 
family including the plaintiff of such seve¬ 
rance of joint status and that in the absence 
of any such intimation having been given by 
them to the plaintiff the principle of the old 
S. 264, Contract Act. (re enacted in s. 45, 
Partnership Act), viz., that persons dealing 
with a firm would not be affected by a die- 
solution of which no public notice had been 
given unless they themselves had notice of 
such dissolution, would apply. He also 
pointed out that old S. 264, Contract Act, 
had been applied in similar circumstances by 
Mirza J., to the case of a joint Hindu family 
in 32 Bom. L. E. 201^ and the Court would be 
justified in such cases in assuming the conti- 
nuance of the joint family firm, where out¬ 
side creditors had continued to deal with the 
firm, e.g., by obtaining acknowledgments of 
previously existing debts even after the seve¬ 
rance of joint status between the members of 
the family. He further contended that the 
provisions of the old S. 264, Contract Act, had 
been re-enacted by the Legislature in S. 45, 
Partnership Act (9 of 1932), which laid down 
that notwithstanding the dissolution of a firm 
the partners continued to be liable as such to 
third parties for any act done by any of 
them which would have been an act of the 
firm if done before the dissolution until pub- 
lie notice was given of the dissolution. He 
therefore urged that the promissory note 
dated 6th February 1938, having been signed 
by defendant 15, who w’as to the knowledge of 
the plaintiff the managing member or karta 
of the defendants’ joint family, (having dealt 
with the plaintiff as .such in the matter of 
the borrowing of the monies and in the 

1. (’09) 34 Bom 72 ; 2 I. C. 173 : 11 Bom. L. R. 
266, Eaghunatbji Taraohand v. Bank ofiBombay. 

2. (’30) 17 A. I. R. 1930 Bom. 236 : 125 I. C. 442: 
32 Bom. L. R. 201, Erisbnabaiv. Yarjivandas. 


matter of the execution of the said promise 
sory note to secure the repayment of the 
monies so borrowed by him for the purposes 
of the joint family business) and whose status 
as such managing member or karta of the 
defendants’ joint family had not been altered 
to the knowledge of the plaintiff by any 
notice given in that behalf by the members 
of the defendants’ joint family, the plaintiff 
was entitled to assume the continuance of the 
defendants’ joint family and of the status of 
defendant 15 as the managing member or 
karta thereof, with the result that the pro¬ 
missory note dated 6th February 1938, should 
be deemed to have been executed by defen¬ 
dant 15 as the managing member or karta of 
the defendants’ joint family, and the other 
members of the defendants’ joint family 
should be held liable to the plaintiff for the 
said act done by defendant 16 as if the said 
act bad been done- by him in due course of 
the management of the affaira of the defen- 
dants’ joint family in his capacity as the 
managing member or karta thereof, having 
had as such managing member or karta the 
power and authority not • only to contract 
debts for purposes binding on the joint family 
and the joint family business but also to ack¬ 
nowledge debts so incurred by him in his 
capacity as the managing member or karta 
of the defendants’ joint family. 

Mr. Banaji, on the other hand, contended 
that the position of a Hindu joint family 
firm was quite different from that of an ordi¬ 
nary partnership, the former being a creature 
of status and the latter being a creature of 
contract between the parties. He contended 
that there were various distinguishing features 
between a Hindu joint family firm and an 
ordinary partnership which were well recog¬ 
nised in the decisions of the various (Courts in 
India, and that there was no duty cost on 
the members of a joint family when effecting 
the severance of joint status between them¬ 
selves to give auy intimation of such sever¬ 
ance of joint status to outside creditors of the 
joint family or the joint family business. He 
contended that persona dealing with the 
manager of a joint family dealt with him at 
their own risk and dealt with him with full 
knowledge of the limitation on his powers 
and that, therefore, it was their duty when¬ 
ever they had any dealings with the manager 
to make all proper inquiries whether there was 
the continuance of joint status or a sever- 
ance of joint status between the members of 
the family. In support of his contentions 
aforesaid, he relied upon and adopted as a 
part of his argument the observations con- 
tained in the article published in the Bombay 
Law Journal, Vol. 21, December 1943, No. 12 
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appearing at pp. 396 to 898, and he also 
relied upon the two oases which had been 
cited thei-e, viz. 70 M. L. j. 214® and 14 Rang. 
192.* He argued that there having been a 
severance of joint status between the mem¬ 
bers of the defendants' joint family on 5 th 
February 1938. defendant 15 ceased to be the 
managing member or karta of the said joint 
family and had no authority on 6th February 
1938, to sign an acknowledgment in respect 
of the said debt, even though the debt had 
been incurred by him as the managing mem¬ 
ber or karta of the defendants' joint family 
and for the purposes of the joint family busi¬ 
ness and that therefore the promissory note 
dated 6th February 1938, was not available to 
the plaintiff as an acknowledgment of debt 
or liability within the meaning of S. 19, 
Limitation Act. 

In view of the observations of Batchelor J. 
in 11 Bom. L. R. 255,^ which I have already re¬ 
ferred to, and in view of the fact that 
Mirza J. had applied the principles of the 
old 8. 264, Contract Act to the case of a 
joint family firm in similar circumstances as 
obtained in the present case, in 32 Bom. L. r. 
201,® I would have without hesitation fol¬ 
lowed that trend of decisions and held in the 
present case that no intimation of the sever¬ 
ance of joint status between the membere of 
the defendants’ joint family having been 
given by them to the plaintiff, as I have 
already held, the promissory note d^ted 6th 
February 1938, was an acknowledgment 
signed by defendant 15 as the duly authorised 
agent of the defendants’ joint family and 
was a valid acknowledgment within the 
meaning of s. 19, Limitation Act. Even 
though Mr. Banaji did not cite the cases 
which were referred to in the article in the 
Bombay Law Journal, I looked ipto those 
oases as well as others which were referred to 
in the said article, and found that those cases 
did contain the observations to the- effect I 
have noted above. Those observations did 
cast a serious doubt on the reasoning which 
was adopted by Batchelor J. in 11 Bom. L.R. 
266 and by Mirza J. in 32 Bom. L. R. 201.® 

I also found in the latest edition of Mayne’s 
Hindu Law a similar statement of law at 

894, s. 305, where it is stated, relying upon 
the case in 70 M. L. j. 214,® viz., 

A creditor dealing with the manager of a joint 
I does so with the knowledge of the limitations 
01 his lowers and is not entitled to any notice of 
any diylsion be tween the members of the family for 

(’38) 23 A.I.E. 1988 Mad. 94 : 162 I.C. 371 : 70 

M. L. J. 214, Ramaswami Chettiar v, Srinivasa 
Iyer. 

^3 A,I.R. 1936 Rang. 160 ; 14 Bang. 122 : 

184, V. R. 0. T. V. R. Cheltyar v. 
Chidambaram Malay a Obettyar. 


in dealing with a member of a Hindu family hedoes 
so at his peril.” 

I have, therefore, thought it necessary to go 
into detail and discuss how far the principle 
of the law of partnership are applicable to 
the cases of Hindu joint family trading firms, 
whether there is a duty cast on the members 
of a joint Hindu family effecting severance of 
joint status amongst themselves to give inti- 
mation of such severance to outside creditors 
who have dealt with the joint family and the 
managing member or karta thereof and whe¬ 
ther in the absence of such intimation the 
managing member or karta should be deemed 
to continue as such with power and authority 
to contract debts on behalf of the joint family 
for purposes binding on the family and to 
make acknowledgments or payments in res. 
pect of such debts so as to extend the iieriod 
of limitation. So far as our own High Court 
is concerned, the earliest case on the point is 
1 Bom. H. 0 . R. (App.) 51.* The question which 
was discussed there was to what extent a 
minor member of an undivided Hindu family 
would be held bound by the acts of the family 
manager with reference to an ancestral family 
trade. The whole matter was discussed and 
decided as res integra and by the application 
of established principles of law, there having 
been no cases referred to in the argument be- 
fore the Court which could guide or help the 
Court in arriving at a decision of the question. 
In discussing that question Sir Mathew 
Sausse, C. J. observed (p. 71): 

“The case in Taylor, Rep. 279,0 before Sir L. Peel 
is an authority that an ancestral trade, like other 
Hindu property, will descend upon the members of 
a Hindu undivided family ; and we think that such 
a family can, by its manager or its adult members 
acting as managers, enter into co-partnership with 
a stranger. 

In carrying on such a trade, infant members of 
the undivided family will be bound by all acts of 
the manager, or the adult members acting as 
manager, which are necessarily incident to and 
flowing out of the carrying on of that trade, whe¬ 
ther it be singly or with a oo-partner. 

The power of a manager to carry on a family 
trade necessarily implies a power to pledge the pro¬ 
perty and credit of the family for the ordinary pur- 
poses of that trade. Third parties, in the ordinary 
course of bona fide trade dealings, should not be 
held bound to investigate the status of the family 
represented by the manager whilst dealing with him 
on the credit of the family property. 

Were such a power not implied, property in a 
family trade, which is recognised by Hindu law to 
be a valuable inheritance, would become practically 
valueless to the other members of an undivided 
family where an infant was concerned, for no one 
would deal with a manager, if the minor were to be 
at liberty on coming of age to challenge as against 
third parties the trade transactions which took place 
daring his minority. 

5, (1861) 1 Bom. H.C.B. (App.) 51, Ramlal Thakur- 
das V. Lakhmioband Muniram. 

6. Taylor, Rep. 279, Petumdoss v. Bamdhone Doss. 
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The [;enecal benefit of the undivided family is 
considered by Hindu law to be paramount to any 
individual interest, and the recognition of a trade, 
as inheritable property, renders it necessary for thp 
general benefit of the family that the protection, 
which the Hindu law generally extends to the 
interest of a minor, should be so far trenched upon 
as to bind liira by acts of the family manager neces¬ 
sary for the carrying on and consequent preserva¬ 
tion of that family property ; but that infringement 
is not to be carried beyond the actual necessity of 
the caso.” 

This decision in 1 Bom. H. C. R. (App.) 51® 
was followed by ouu appeal Court in 5 Bom. 
38.' In that case the fathev of the defendants 
had established a trading firm in 1865 in his 
own name. He and his three sons had lived 
together as a joint Hindu family and he died 
in 1872, whereafter the business was continued 
under the same name by one of the defen¬ 
dants as the eldest brother and manager of 
the family, the youngest of the three being a 
minor at the date of the father’s death. The 
plaintiff sued the three brothers to recove r 
moneys due on account of a promissory note 
signed by the eldest brother in the name of 
the firm. One of the other brothers contended 
that be had never participated in the pro- 
l)erty of the business, that he had not resided 
at the family residence for six years and that 
he could not be considered as a partner of 
the firm and therefore w’as not liable to the 
plaintiff. In the course of the judgment Mel- 
vill J., though recognising that it was not'a 
case of an ordinary partnership arising out of 
a contract but was a case of joint ownership 
in a trading business created through opera- 
tion of Hindu law between the members of an 
undivided Hindu family, stated that the rights 
and liabilities arising out of such a relation 
could not be determined by exclusive reference 
to the Contract Act, but must be considered 
also with regard to the general rules of Hindu 
law, which regulated the transactions of united 
families. He pointed out, following 1 Bom. 
H.C.R. (App.) 51,® that an ancestral trade might 
descend, like other inheritable property, upon 
the members of a Hindu undivided family, 
but that the partnership so created, or surviv- 
ing, had many, but not all of the elements 
existing in an ordinary partnership. He point¬ 
ed out that after the death of the father, the 
business, which bad been started by means of 
the joint family fund and had become the 
joint property of the father and the sons, bad 
l3een continued in the name of the father and 
had been continued by the eldest brother only, 
that the other brother who contested bis lia¬ 
bility was a joint owner of the firm and had 
acquiesced in the continuance of the firm under 
the same name and ostensibly, therefore, with 

7. (’80) 5 Bom. 38, Samalbhai Nathubhai y. Some- 
shyar. 


the same constitution, that he had never done 
any act to divest himself of his share in the 
business, that he bad given no notice of repu¬ 
diation and had made no partition with his 
brothers, and that there was nothing to pre¬ 
vent him from demanding his share of the 
partnership stock, or claiming bis share in the 
property. Melvill J., therefore, held that he 
saw no reason for exempting him from the 
ordinary rule of Hindu law, which makes every 
member of a united family liable for debts 
properly incurred by a manager for the benefit 
of the family. The other brother was therefore 
held liable for the debts due to the plaintiff’. 
The decision in this case was reached on the 
basis of the powers which the manager enjoys 
to incur debts for the benefit of the family 
and the liability of the members of a united 
family for payment of debts so incurred by 
the manager for the benefit of the family; and 
the Court relied on the circumstances of the 
defendant having acquiesced in the continu¬ 
ance of the firm under the same name and 
ostensibly with the same constitution and his 
having not done any act to divest himself of 
his share in the business and having given no 
notice of repudiation and having made no 
partition with his brothers as circumstances 
pointing to his liability for the debts duly in¬ 
curred by the manager for the benefit of the 
family, a liability which is analogous to that 
of a partner on whose behalf, and as whose 
agent, % business is carried on by another 
partner making him liable for debts incurred 
by such partner in the course of the partner¬ 
ship business, thus applying, so far as possible 
and in so far as they are not opposed to any 
of the principles of Hindu law, the principles 
of liability under the law of partnership. 

This decision in 6 Bom. 38^ was approved 
of by the appeal Court in 14 Bom. 189.® The 
matter came before the Court in its insolvency 
jurisdiction. There was a firm of Haji Mitha 
Cassura which was adjudged an insolvent and 
the appellant was also adjudicated an insol¬ 
vent as one of the partners in that firm. The 
firm had existed for forty years having been 
established by the grandfather of the ap^l- 
lant and had ever since been carried on under 
the same name by the family of the founder. 
The petitioning creditors bad alleged that the 
members of the insolvent’s family lived to- 
gstlisr and joint in food and sstatCi and 
that the firm was a family firm, that the ap¬ 
pellant’s father had been principal manager 
of the firm in his lifetime and that on 
death two years previously the appellant hM 
taken his place. The appellant denied that he 
was joint with the other members of the family» 

8. (’90) 14 Bom. 139, Iq the matter of Harooa 
Mahomed. 
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or that he had ever been a partner, or had re. 
presented himself to be a partner in the firm. 
The appellant appealed against the order ai 
adjudication. Sir Charles Sargent C. J. who 
delivered the judgment of the Court, held that 
the appellant being a Cutchi Memon, as Cutchi 
Memons the rules of Hindu law and custom 
applied to them, and that the position of the 
appellant with regard to the family property 
must be determined by the same considerations 
as would apply in the case of a member of a 
joint and undivided Hindu family, and that 
the firm being a family firm was the property 
of a family subject to Hindu law. The learned 
Chief Justice then referred to the case in 
5 Bom. 38^ hereinbefore referred to and ob- 
served that whatever may have been the 
appellant’s position previous to bis father’s 
death, it was clear that on his father’s death 
his share by law descended to the appellant 
and his brothers, if any, and that the appel¬ 
lant then became a partner in the firm if he 
bad not been so already. No distinction seems 
to have been observed in this case between 
the status of the appellant as a partner and 
that as a member of the family firm. On the 
contrary, the Court considered that it was 
oi)en to the appellant to show that he did not 
become a partner in the firm and discussed 
the part taken by him in the business of the 
firm after the death of his father as showing 
his active participation in the affairs of the 
firm and his virtually occupying the position 
as the partner in the firm in any event after 
his father's death. This decision also consi¬ 
dered, as the earlier one in 5 Bom. 38^ did, 
that the active participation by the appellant 
in the business of the firm even though it was 
a joint Hindu family firm was enough to 
constitute him in the eye of the law a partner 
liable as such to the outside creditors of the 
joint family firm, thus applying the principles 
of the law of partnership so far as they could 
be applied to the case of a joint Hindu 
family firm. 

The case in 1 Bom. H..O. R. App. 51® next 
came up for consideration and was followed 
in 20 Bom. 767.® In that case an ancestral 
trade descended upon a minor as the sole 
member of the family and the ancestral trade 
was carried on under the superintendence of 
the minor's natural guardian, for the bene¬ 
fit of herself and the minor by a manager 
duly appointed in that behalf by the minor’s 
natural guardian. The question of the minor’s 
liability for debts duly incurred by the mana- 
ger in the course of the management of the 
ancestral business thus came up for conside- 
nation. Candy J. discussed the position of an 

9* (*96) 20 Bom. 767, Rampartap Samrathrai v. 
Foolibai. 


infant trading or becoming partner with a 
trader under the English law as also the 
position occupied by an infant partner under 
old S. 247, Contract Act, under which the 
infant partner while entitled to share the 
profits of the business was not liable for the 
losses except to the extent of bis own share in 
the partnership property. Whilst discussing 
the argument that it was no case of partner¬ 
ship but that the minor was the sole owner of 
the firm and therefore old s. 247, Contract 
Act was not applicable, ho observed that 
strictly speaking that was so. Nevertheless he 
followed the decision of the Calcutta High 
Court in 3 Cal. 738*® which laid down that on 
principle there ought not to be any difference 
between the nature of the liability of an infant 
admitted by contract into partnership and 
that of one on whose behalf an ancestral 
trade was carried on by the manager. He re¬ 
affirmed the principle of the decision in 
1 Bom. H. C. R. (App.) 51® and held that the 
guardian of a Hindu minor was competent to 
carry on ancestral trade on behalf of the 
minor, that the minor was bound by all the 
acts of the manager (or its adult members 
acting 03 managers) which were necessarily 
incidental to or flowing out of the carrying 
on of that trade, and that the same principle 
would hold good when the sole member of the 
Hindu family was on infant as in that case 
and the ancestral trade was carried on under 
the superintendence of the natural guardian 
of the minor for the benefit of herself (she 
having a claim to maintenance) and the 
minor. In this case also the Court applied the 
principles of the law of partnership in so far 
as the same were not opposed to any princi¬ 
ples of Hindu law, applied the analogy of old 
S. 247, Contract Act, and decided the case on 
the basis of the said principle along with the 
principles of the Hindu law applicable thereto. 
The nature and incidents of an ancestral 
trade or business came up for consideration 
before a Pull Bench of our High Court in 26 
Bom. 206.“ The question for the decision of 
the Court was whether trade debts properly 
incurred by a Hindu widow on the credit of 
the assets of the business to which she had 
succeeded as the heiress of her deceased hus¬ 
band were recoverable after her death out of 
the assets of the business as against the rever- 
sionei^ who had succeeded thereto, even in 
the absence of a specific charge. The case 
was heard by a Division Bench composed of 
Jenkins C. J. and Chandavarkar J., who re¬ 
ferred it to a Pull Bench. The Pull Bench 

10. ('78) 3 Cdl. 738, Joykiato Cowar v. Nittyanuod 
Nnndy. 

11. (’02) 26 Bom. 206 (F. B.), Sakrabhai v. Magan- 
lal. 
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was constituted by Jenkins C. J., Candy and 
Chandavarkar JJ. The judgment of the Full 
Bench was delivered by Jenkins C. J., who 
discussed the nature and incidents of the 
ancestral trade. In the course of his judg- 
ment he quoted in extenso the passage from 
the judgment of Sir Mathew Sausse in 1 Bom. 
H. c. R. (App.) 51® hereinbefore set out and 
fully endorsed the principles therein laid 
down. He observed that the case had since 
been consistently followed. He referred to 
the decision in 1 Cal. 470’^ where Pontifex J. 
observed after giving the effect of that deci¬ 
sion (p. 475): 

“In other words, it seems to me that those who 
claim to partKipate in the benehts must also be 
subject to the liabilities of the joint business.” 

He also referred to the decision in 3 Cal. 738^® 
where it was decided that, where the ancestral 
trade of a Hindu was carried on after his 
death for the benefit of his infant children by 
their guardian, and debts w^ero incurred by 
the firm in the course of the business, the 
infants were liable to the extent of their shares 
in the property of the firm He then referred 
to the decision in 5 Bom. 38^ mentioned above. 
He also quoted a passage from 5 Cal. 792^^ 
(p. 804) : 

“In this case Gour Churn certainly had an im¬ 
plied power to borrow on the credit of the joint 
family as partners in. the firm; also we think, he bad 
power to borrow on the credit of the joint family, as 
a joint family for the purposes of the firm. A joint 
family carrying on a business is necessarily a pecu¬ 
liar kind of partnership. It does not cease on death; 
but the shares in it are inheritable along with the 
shares in the joint family property.” 

He then referred to the decision in 20 Bom. 
767® above quoted, and wound up by saying 
that those cases indicated the nature and 
qualities of an ancestral business and laid 
down the principles pertinent to it. The above 
observations of the learned Chief Justice while 
summarising all the cases relevant to the 
point do show that even though the rules of 
Hindu law are primarily to govern the 
relations of the members inter se as regards 
an ancestral business which descends on the 
members of a joint family as an inheritable 
asset, as regards the dealings of the joint 
family with and the liabilities of the members 
of the joint family to outside creditors who 
had dealings with the joint family, they are 
to be governed also by the principles of the 
law of partnership under the Contract Act 
(now the Partnership Act) in so far as the 
said principles are not opposed to the prin¬ 
ciples of Hindu law. The case in 5 Bom. 38^ 
came up for consideration before the Appeal 

12. (’76) 1 Cal. 470, Johurra Bibee v. Shreegopal 
Misser. 

13. (-80) 6 Cal. 792, Bemola Dossee v. Mohan 
Dossee. 


Court in 9 Bom. L. R. 1289.^^ In that case the 
father, being the managing member of a joint 
i*mily consisting of himself and bis four sons 
contracted a debt in the course of dealings 
relating to the joint family concern and for 
the purposes of that concern. He was assisted 
in his business by three of his sons who were 
adults, the fourth son being a minor. After 
the death of the father the creditor brought 
a suit against all the four sons to recover 
the amount from them. It was argued that 
the acknowledgment in respect of the debt 
having been signed by the father alone and 
that too after the failure of the firm which 
was a family firm was not binding on those 
who did not sign it, viz., the other partners 
and that as soon as the business failed 
the authority of the managing member to 
bind the other members of the firm ceased to 
exist. Chandavarkar J., however, in the course 
of the argument pointed out that it was not 
a case of a partnership governed by the Con- 
tract Act, that the Contract Act did not apply 
to Hindu family business debts and that the 
Court must look to Hindu law for the purpose 
of the decision. In the course of his judgment 
Chandavarkar J. accepted the finding of the 
lower appellate Court that the debts in dis¬ 
pute were contracted by the father as the 
manager of the joint family of which he and 
the sons were coparceners for the purposes of 
a partnership business of that family, the 
necessary sequence of which was that the 
debts were legally binding upon the defen. 
dants. Dealing, however, with the argument 
which had been advanced on behalf of the 
appellants that the acknowledgment was not 
binding upon the defendants because it was 
an acknowledgment made by the father at a 
time when the partnership business had come 
to an end, the learned Judge observed that 
assuming that the business bad come to an 
end at that time, still the Court must have 
regard to the principles of the Hindu law in 
determining the question whether the acknow¬ 
ledgment was or was not binding upon the' 
other members. 

The learned Judge quoted with approval 
the observations in 5 Bom. 38^ that the rules 
which regulated such a business in which a 
joint family was concerned w’ere the rules 
which must be drawn from the Hindu law, 
and stated that according to the Hindu law, 
if that was a joint family business, the father 
as the joint manager was entitled to incur 
any debt and the case would fall within the 
principles laid down in 17 Bom. 519,^® viz., 

14. (’07) 9 Bom. L.R. 1289, Gokal Kastur v. Amar- 
chand. 

15. ('93) 17 Bom. 612, Bhasker Tatya Shet v. Vtja- 
lai Natbu. 
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that the member of a joint Hindu family 
lias authority to acknowledge the liability of 
the family for the debts which he has properly 
contracted.*’ As regards the personal liability 
of defendants 1 to 3, the adult sons of the de. 
ceased, the learned Judge did not go into the 
question any further than observing that the 
debts were contracted by the father in the 
course of dealings relating to the joint family 
concern and for the purposes of that concern 
and that therefore the adult defendants must 
be treated as having acquiesced in the course 
of that dealing. As regards the minor defen- 
dant, the learned Judge modified the decree 
against him on account of his minority mak¬ 
ing it executable against his share in the 
family property and not personally. It is to 
be observed that Chandavarkar J. refused in 
this case to follow the principles of the law 
of partnership as such, and understood the 
decUion in 5 Bom. 38^ as laying down that the 
rules which regulate a business in which a joint 
Hindu family is concerned were rules which 
must be drawn from the Hindu law and 
decided the case against the defendants on 
the basis of the liability of the members of a 
joint family by reason of the authority of the 
manager to incur debts for and on behalf of 
the joint family and acknowledge the same. 

^ The nature and incidents of a joint Hindu 
family business came in for further considera¬ 
tion before the appeal Court in ii Bom. L. R. 
255 ' before a Bench constituted by Chanda, 
vafkar and Batchelor JJ. In that case the 
managing member of a joint family trading 
firm had contracted debts by executing pro- 
missory notes in the name of the firm though 
the promissory notes were passed by him to 
accommodate a friend of his and without any 
advantage to the firm. A suit was filed 
against the firm to recover monies due at the 
foot of the said promissory notes. A minor 
coparcener in the firm contended that he was 
not liable on the said promissory notes. The 
case was fully argued before the Appeal Court 
and Chandavarkar J. delivered a very well- 
considered and learned judgment expounding 
■the principles of Hindu law which governed 
joint Hindu family trading firms and the 
liability of members of such firms to outside 
creditors. In the course of his judgment he 
observed (p. 2 Gi): 

'The reason of the rule that partners in trade 
have authority, as regards third persons, to bind the 
firm by bills of exchange or a promissory note is 
stated in Tudor's Selection of Leading oases on 
Mercantile and Maritime Law (3rd Edn. p. 477) 
to be that, in the case of mercantile partner- 
ahips the circulating of negotiable instruments is 
necessary. The drawing and accepting of bills and 
the giving of promissory notes is ‘part of the ordi¬ 
nary course of such a partnership', because having 
zogard to its nature, that power is essential and is 


incidental to its purposes : see the judgment of 
Cookburn C. J. in (1h60j 2 El.&El. 49710 at p. 523. 
The rule has been adopted and enforced in the case 
of trading partnerships in the interests of trade and 
the necessities of commerce, and baa become a rule 
of the trade. 

It is true that neither any Srariti nor authorita¬ 
tive commentary on Hindu law expressly recognises 
any suob law with reference to a joint Hindu family 
carrying on a trade in the capacity of a firm or to 
any other trading firm. But it follows, I think, from 
certain general principles laid down by some of the 
Srariti writers and their commentators that where 
such a family embarks on a trade for the purposes 
of its livelihood it is bound by all the rules and laws 
applicable to that trade." 

The learned Judge thereafter went on to dis¬ 
cuss the various texts of Hindu law and also 
referred to the cases beginning with 1 Bom. 
H.C.R. (app.) 51® and ending with 26 Bom. 206^^ 
hereinbefore referred to, and after discussing 
those cases be observed (p. 265) : 

"I should have declined to act upon the dicta in 
these oases had I found no support for them in the 
Hindu law books. I am of opinion that theycorrectly 
express the Hindu law on the subject, having regard 
to the texts to which I have referred in this judg¬ 
ment. In 5 Bom. 387 it has been held by this Court 
that a joint family carrying on business as a firm is 
not exclusive!; governed either by the principles ap¬ 
plicable to joint families as suob or by the Contract 
Act. It is, I think, a necessary inference from that 
decision that those principles will apply to such a 
firm only so far as they are not opposed to but are 
consistent with the necessary incidents of trade and 
the paramount interests of commerce." 

It is necessary to observe that in this case the 
learned Judge did not refer to the case in 5 
Bom. 38^ as merely laying down, as he had 
observed in 9 Bom. L. R. 1289^^ that the rules 
which regulate such a business in which a 
joint Hindu family is concerned, were the 
rules which must be drawn from the Hindu 
law, but went a step further and stated that 
the said decision according to him meant that 
a joint Hindu family carrying on business as 
a firm was not exclusively governed by the 
principles of Hindu law applicable to the 
joint Hindu family as such or by the Contract 
Act and he necessarily inferred from that 
decision that those principles will apply to 
such a firm only so far as they were nob 
opposed to but were consistent with the neces¬ 
sary incidents of trade and the paramount 
interests of commerce. It is also necessary to 
observe that whilst discussing the incidents of 
the family business the learned Judge had 
observed (p. 263): 

. . it is merchants alone who know best what 
the rules of their profession, adopted in the interests 
of trade, are. The implication is that such rules 
must be followed in the interests of trade. Nowhere 
is it stated that these rules do not apply to a joint 
family carrying on a trade as its kulaoham or family- 
business merely because it occupies also the status of 
a joint family. If then our Courts have held that, in 

16. (1860) 2 El. & El. 497: 29 L.-J.Q.B. 55; 8 W. R. 
211, Niobolsoo V. Ricketts. 
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the interests of commerce, one member of a trading 
firm has power to bind the other members, whether 
they be minors or adults, by means of a negotiable 
instrument given in the name of the firm in favour 
of a bona fide holder for value, and if that rule has 
become a necessary incident of that trade, or part of 
its mechanism, the authority of the texts above- 
cited supports the view that all members of the firm 
are bound by a promissory note given by one of 
them in the name of the firm.” 

The learned Judge held that the minor was 
liable for the debts contracted by the manag- 
ing coparcener for trading purposes or purpose 
incidental to it, having regard to the nature 
and objects of the family business, observing 
that the circulating of the negotiable instru¬ 
ments was in the case of a joint Hindu family 
trading as a firm, necessary for its existence 
and its purposes, that it was a necessary 
incident of the carrying on of the trade and 
that without it the firm could not gain credit 
in the market and prosper, a conclusion 
which, in his opinion, arose from the general 
principles of Hindu law which he had dis¬ 
cussed in the earlier part of his judgment and 
did not require the aid of either S. 247 or any 
other provision of the Contract Act. Accord¬ 
ing to this judgment of Chandavarkar J. 
therefore the principles applicable in the case 
of joint Hindu family trading firms were not 
merely the principles exclusively derived from 
the Hindu law or from the Contract Act but 
the said principles in so far as they were not 
opposed to but were consistent with the neces¬ 
sary incidents of trade and the paramount 
interests of commerce. Batchelor J., however, 
went a step further. He observed that the 
firm was not strictly a partnership but was 
one of the assets of an undivided Hindu 
family in which the managing member and 
the minor were coparceners, but, on the other 
hand, the analogy between such a joint firm 
in its relation with the outer world and an 
ordinary x>Q>rtner8bip was in many respects 
extremely dose. He discussed the cases begin¬ 
ning with 1 Bom. H. c. R. App. 51® and ending 
with 26 Bom. 206^^ hereinbefore referred to. He 
also discussed the various sections of the 
Contract Act which had been cited at the bar 
and which had also been referred to in several 
of the coses and observed that he need not 
pursue the cases further : Enough bad been 
cited to show that in establishing the legal 
relation of a joint firm the Courts treated it 
as a kind of partnership and applied the 
principles of that law. He observed that old 
S. 247, Contract Act. appeared to him to furnish 
distinct authority for the said view, which, so 
far os he could gather, was not in conflict 
with any text of the Hindu law dealing 
specifically TNith the legal position of an ances- 
tral firm in its dealings with the outside world 
of commerce, and that the test to be applied 


in such cases was rather the apparent autho¬ 
rity of the manager than the actual necessity" 
of the family. He further observed that it 
was to his mind a perfectly reasonable posi¬ 
tion, for while there was no absolute necessity 
for the family to trade at all, when once tbo 
family trade was admitted, all usual acta done 
in the normal course of carrying it on may be 
considered necessary to the trade. He further 
observed (p. 271): 

“If this reasoning is right, we have taken what 
appears to be the really important step in the case, 
that is, the step from the ordinary Hindu law as to 
a manager’s power of alienation to the law of 
partnership ; and, that step taken, the decision of 
the appeal does not seem to present much difficulty.’^ 

Batchelor J. thus took the further step of 
applying all the way the principles of the law 
of partnership even in the case of a joint 
Hindu family trading firm. Even though 
one may not agree with this reasoning of 
Batchelor J. as regards the applicability whole¬ 
sale of the i)rinciples of the law of partner¬ 
ship to the joint Hindu family trading firms, 
the result of the decisions hereinbefore refer¬ 
red to, ending with the decision of Ohanda- 
varkar J. in this case, appears to be that in 
determining the liability of the members of 
a joint Hindu family as regards the debts 
incurred by the managing member or karta 
of the joint family for the purposes of the 
family business, regard should be had also to 
the principles of the law of partnership laid 
down in the Contract Act (now the Partner¬ 
ship Act) in so far as they are not opposed 
to the principles of Hindu law which are 
applicable to joint Hindu family trading 
firms, aud that in ascertaining the powers and 
authority of the managing member or karta 
of a joint Hindu family to contract debts for 
the purposes of the joint family business and 
to make acknowledgments or part-payments 
in respect of such debts so as to extend the 
period of limitation, regard should be bad not 
only to the principles of Hindu law but also 
to the principles of the law of partnership 
laid down in the Contract Act (now the Part¬ 
nership Act) in so far as the same are not 
opposed to the principles of Hindu law. 

In the light of the above, the decision of 
Mirza J. in 32 Bom. L.R. 201^ does not require 
any comment. In that case a business firm 
was carried on by three brothers who at the 
date of the loan were interested therein either 
as partners or members of a joint and un- 
divided Hindu family. The three brothers 
came to a partition amongst themselves after 
the debt was contracted. No public notice, 
however, was given of the dissolution of the 
original firm of the three brothers, and one of 
the brothers as the sole owner of the firm 
continued the firm in its old form after the 
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partition, and in due course signed in favour 
of the plaintiff an acknowledgment in the 
name of the firm admitting liability to the 
plaintiff in respect of the said debt inclusive 
of interest up to the date of such acknow- 
ledgment. When the plaintiff filed a suit 
against all the three brothers on the strength 
of that acknowledgment, the brothers other 
than the one who had signed that acknow¬ 
ledgment contended that the said acknow¬ 
ledgment was not binding on them because 
the same had been signed after the date of 
partition and was therefore not enough in 
law to save the bar of limitation against them, 
Mirza J. applied the principle of the old 
S. 264, Contract Act, and observed that if that 
section was applicable to a joint family firm, 
the continuance of the firm in cases where 
persons had dealt with the firm, e.g., by ob¬ 
taining an acknowledgment of a previously 
existing debt, must be assumed. The learned 
Judge dealt with the argument of counsel that 
the old s. 264, Contract Act, was not applica¬ 
ble to a Sindu joint family and observed 
that in his judgment there was no material 
difference between an ordinary partnership 
firm and a Hindu joint family firm consisting 
of adult coparceners who actively conducted 
the business of the firm! He observed that the 
acknowledgment being signed by the continu- 
ing member in the name of the original firm 
was binding upon him as a partner of that firm, 
and that it was also binding upon the other 
brothers as the original firm must be deemed to 
have continued and the continuing member 
must be deemed to have authority as partner to 
bind his late partners along with himself by 
the acknowledgment. Even though the prin- 
ciplea governing such transactions were not 
argued or discussed in such detail as they 
should have been, the principle of the decision 
is, however, not wrong having duo regard to 
the observations which I have made in the 
earlier portion of this judgment. If in the 
case of the joint Hindu family trading firms 
■ the principles of the law of partnership laid 
down in the Contract Act (now the Partner¬ 
ship Act) are to be applied in so far as they 
are not opposed to the principles of Hindu 
law applicable to joint Hindu family trading 
firms, the power or authority of a managing 
member or karta of a joint family to bind 
the other members of the joint family by 
debts contracted for tbe benefit of the joint 
family and for the purposes of the joint family 
business and to make acknowledgments or 
part-payments in respect of such debts so as to 
extend the period of limitation should also be 
determined having regard to the principles 
of the law of partnership laid down in the 
Contract Act (now the Partnership Act) in so 


far as they are not opposed to the principles 
of Hindu law applicable to tbe joint Hindu 
family trading firms. 

This brings me to the consideration of what 
are the principles of Hindu law applicable 
to joint Hindu family trading firms and the 
power or authority of the managing member 
or the karta of a joint Hindu family in the 
course of management of the same. Whilst 
considering the above, one should have due re¬ 
gard to certain fundamental principles under¬ 
lying joint Hindu families. The joint and 
undivided family is the normal condition of 
Hindu society. An undivided Hindu family is 
ordinarily joint not only in estate but in food 
and worship. The presumption therefore is 
that members of a Hindu family are living 
in a state of union unless the contrary is 
established. This is what is called the pre. 
sumption of union. “The strength of tbe pre¬ 
sumption necessarily varies in every case. 
Tbe presumption of union is stronger in the 
case of brothers than in the case of cbusins, 
and the farther you go from the founder of 
the family the presumption becomes weaker 
and weaker.” That presumption is peculiarly 
strong in the case of the sons of one father. 
There is also what is called the presumption 
of jointnc'ss. "The normal state of every 
Hindu family is joint. Presumably every such 
family is joint in food, worship and estate. In 
the absence of proof of division, such is the 
legal .presumption." In other words "given a 
joint Hindu family, the presumption is, until 
the contrary is proved, that family continues 
joint." These are the two presumptions of 
union and jointness which are w'ell recognised 
in Hindu law. So long as the members of a 
family remain undivided, as a general rule 
the father of the family if alive or iu his 
absence tbe senior member of the family is 
entitled to manage the joint family property. 
The manager of the joint family is called the 
karta. The manager of the joint family has 
an implied authority to contract debts and 
pledge the credit and property of the family 
for the ordinary purposes of the family busi¬ 
ness. Such debts, if incurred in the ordinary 
course of business, are binding on the family 
property including the interest of the minor 
coparceners therein. Besides the power to con¬ 
tract debts for tbe family business the manager 
has the power of making contracts, giving 
receipts and compromising or discharging 
claims ordinarily incidental to the business. 
Without a general power of that kind it would 
be impossible for the business to be carried on 
at all : 38 I. A. 45.^^ The position of the 

17. (’ll) 33 All. 272 : 38 I. A. 45: 9 I. C. 739 (PC) 
Kisben Parahad v. Hai Narain Singh. ’ 
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manager is thus summarised by Tudball J. in 

34 all. 549,^® (pp. 564 and 565) : 

“Now the general rule of Hindu law is that a 
joint family is represented by its manager in all its 
transactions or concerns with the outer world, pro¬ 
vided they are for family necessity: vide 32 Bom. 
375.1^ In certain circumstances the manager has 
power to mortgage or sell the family property. 

The manager is neither a partner nor a principal, 
nor an agent of the family, but a sort of representa¬ 
tive owner, his independent right being limited on 
all sides by the correlative rights of others, &o. vide 
Cowell’s Tagore Law Lectures, 1870, p. 108. Where 
the manager borrows money on promissory notes for 
the purpose of a joint family business or to meet a 
joint family necessity, the creditor can recover the 
money from all the members of the family, although 
they have not been parties to the notes: vide 11 
C. W. N. 13920 and 7 C W. N. 72521 and 34 Bom. 
72.1 One of the duties of a manager is to get in the 
income and pay the debts of the family : see Bhatta- 
cbarya’a Law of the Joint Family, p. 295. 

He can give a valid discharge without the concur- 
rencc of the minor members of the family: 25 Mad. 
26.22 

It is difficult to see, therefore, why a manager, if 
be can represent the family in its transactions and 
concerns with the outer world, should not be also 
able to represent the family in its litigation in the 
Courts. 

Such a person is not the agent of the members 
of the family so as to make them liable to be sued 
as if they were the principals of the manager. The 
relation of such persons is not that of principal or 
agent, or of partners; it is much more like that of 
trustee and cestui que trust.” 30 I. A. 22022 at 

p. 228. 

The managing member of a trading family 
has wider powers than the manager of a non¬ 
trading family. There is no deviation from 
the fundamental principle that what is done 
must be for the benefit or necessities of the 
family, but acts such as the incurring of debts 
and drawing of negotiable instruments are 
necessities to a trading family while they 
w’ould not be to a non-trading family. Credit 
is the very essence of trade and the existence 
of business creates the necessity for borrow¬ 
ing and purchasing on credit. The power of 
a manager therefore to carry on the family 
trade necessarily implies a power to pledge 
the property and credits of the family for the 
ordinary purposes of that trade and transac¬ 
tions which are entered into by such manager 
and which would come within the ostensible 
authority of such manager as conducting the 
family business would also be binding on the 
members of the family. The manager further 
has the authority to acknowledge on behalf 

18. (’12) 34 Alir^9 : 15 I. C. l^iF.BOTHori Lai 
y. Munman Kuowar. 

19. (’08) 32 Bom. 375, Vishnu Dbondbi v. Babajl 
Bahiru. 

20. (’07) lie. W. N. 139, Baisnab Chandra De v. 
Bamdbon Dbor. 

21. (’03) 7 C. W. N. 725, Nagendra Chandra De v. 
Amar Chandra Kundu. 

22. ('02) 25 Mad. 26, Abinsa Debi v. Abdul Eader. 

23. (’03) 26 Mad. 644 : SO I. A. 220 : 8 Sar. 523 
(P.C.), Annamalai CheUy v. Murugasa Chetty. 


of the family a debt due by the family as 
well as to pay interest on it or make part, 
payment of principal so as to enable a fresh 
period of limitation to be computed, bub he 
has no power to pass a promissory note so as 
to revive a debt barred by the law of limita. 
tion. The power of the manager to make 
acknowledgments or part.payments in respect 
of such debts so as to extend the period of 
limitation is judicially recognised in 17 Bom. 
612,^® where Parsons J. observed as under 
(p. 514) : 

“We can see no practical difference between the 
power to create a debt and the power to acknow¬ 
ledge a liability for the debt so created. Ordinarily 
the power to do tbe one impliedly involves the 
power to do the other. No greater authorisation is 
needed for the one act than for the other. If then, 
by Hindu law the manager of tbe family has under 
certain conditions authority to contract debts for 
which the family is liable, he has by tbe same law 
authority to acknowledge the liability of the family 
for the debts which he has properly contracted. 
This latter authority is, we think, entitled equally 
with the former to be considered a part of the func¬ 
tions of that member who is managing on behalf of 
the family. The exercise of such an authority must 
often be necessary and may be very beneficial to tbe 
family,” 

In Hindu law the business is a distinct heri¬ 
table asset. Where a Hindu dies leaving a 
business, it descends like other heritable pro¬ 
perty to his heirs. If he dies leaving male 
issues, it descends to them. In the bands of 
the male issue it becomes joint family busi¬ 
ness, and the firm which consists of the male 
issue becomes a joint family firm. The joint 
ownership so created between the male issue 
is not an ordinary partnership arising out of 
the contract, but a family partnership created 
by the operation of law. Therefore, the rights 
and liabilities of the coparceners constituting 
the family firm are not to be determined by 
exclusive reference to the provisions of the 
Partnership Act, 1932, but must be considered 
also with regard to the principles of Hindu 
law which regulate the transactions of joint 
families. A Hindu joint family firm is not 
dissolved by the death of a coparcener. A 
coparcener is not entitled, on severing his 
connection with the family firm, to ask for 
accounts of past profits and losses.. The 
manager alone has tbe implied authority to 
contract debts and pledge the credit and pro¬ 
perty of the family for the ordinary purposes 
of the family business. In the case of debts 
contracted by the manager in pursuance of 
such implied authority in the ordinary cou^ 
of the family business the manager is liable 
not only to the extent of his share in the 
joint family property, but being a party to 
the contract is liable personally, i. e., to say 
his separate property is also liable. But as 
regards the other coparceners, they are liable 
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severance of joint status between the members' 


only“ to the extent of their interest in the 
family property, unless, in the case of adult 
coparceners, the contract sued upon, though 
purporting to have been entered into by the 
manager alone, is in reality one to which 
they are actual contracting parties, or one to 
which they can be treated as being contract, 
ing parties by reason of their conduct, or one 
which they have subsequently ratified; and, 
in the case of minor coparceners, unless the 
contract has been ratified by them on attain¬ 
ing majority. 

This being the position as regards joint 
Hindu families and joint Hindu family trad- 
ing firms according to the principles of Hindu 
law, it remains to consider how far one would 
■be safe in Applying to the case of a joint 
Hindu family trading firm the principle of 
the law of partnership enunciated in the old 
8. 264, Contract Act, now re-enacted in s. 45, 
Partnership Act, which lays down that not¬ 
withstanding the dissolution of a firm, the 
partners continue to he liable as such to third 
parties for any act done by any of them which 
would have been an act of the firm if done 
before the dissolution, until public notice is 
given of the dissolution. As has been stated 
above, the position *of the manager or karta 
of the joint family is not merely that of a 
partner nor that of a principal or an agent 
of the other members of the joint family but 
is that of a sort of representative owner, his 
independent right being limited on all^sides 
by the correlative rights of others, etc. He is 
by reason of bis very status as the manager 
or karta of the joint family held out by the 
other members of the joint family as the 
person representing them in all transactions 
which the joint family would enter into with 
the outside world and within the limitations 
set on his powers in that behalf he binds all 
the members of the joint family by acts done 
by him in due course of the management 
of the joint family business including the 
contracting of debts and the making of ac¬ 
knowledgments or part-payments in respect 
of the same, so as to extend the period of 
limitation. 

This being the position of the manager or. 
karta of the family as regards the transaction 
entered into by the joint family with the out¬ 
side world, would not the presumptions of 
union and jointness well recognised in Hindu 
law be available to an outside creditor so that 
he would be justified in presuming that the 
family continued to be joint until it was shown 
that there was a severance of joint status 
amongst the members of the family and that 
the manager or karta of the family continued 
to enjoy the status as such manager or karta 
until it was similarly shown that there was a 


of the family and that the manager or karta 
had ceased to enjoy the status as such raana- 
ger or karta of the joint family? If the pre¬ 
sumptions of union and jointness are of any 
avail, they would necessarily lead to the 
inference that once a Hindu family was joint 
and a i)er3on was the manager or karta of 
such joint family, the family would continue 
to be joint and the manager or karta would 
continue to be the manager or karta of the 
family until the contrary was shown. Apart! 
from these being the presumptions well re¬ 
cognised in Hindu law. there is also in law 
a presumption founded on the experienced 
continuance, or immutability, for a longer or 
shorter period, of human affairs: 

“When, therefore, the existence of a person, or 
personal relation, or a state of things, is onceestabli- 
shed by proof, the law presumes that the person, 
relation, or stale of things coniinues to exist as 
before, till the contrary is shown, or till a dillerent 
presumption is raised, from the nature of the subject 
in question. A partnership, agency, tenancy,orother 
similar relation, once shown to exist, is presumed to 
continue till it is proved to have been dissolved.": 
(tutfe Taylor on Evidence, 12th edn., Vol. 1, S. 196). 

To the same effect is the passage from Best 

on Evidence, l*2th Edn., p. 245, s. 405 : 

“It is a very general presumption that things once 
proved to have existed in a particular state are to be 
understood as continuing in that slate until the 
contrary is established by evidence, either direct or 
circumstantial." 

This presumption is also recognised by s. 109, 
Evidence Act, which lays down that : 

"When the question is whether persons are part¬ 
ners, landlord and tenant, or principal and agent, 
and it has been shown that they have been acting 
as such, the burden of proving that they do not 
stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who 
affirms it." 

In the commentary on s. 109, Evidence Act, 
Ameer Ali says that the principle upon which 
this section is based is one of general appli- 
cation, and that the presumption upon which 
it proceeds has been applied to other cases 
than those particularly mentioned in the 
section. Sarkar in bis commentary on S. 109, 
Evidence Act, also has the same remarks to 
offer and observes : 

"So under Hindu law a family once joint is 
presumed to retain that character till division is 
shown." 

The presumption of continuance of relation 
or state of things is also recognised by their 
Lordships of the Privy Council in 11 1 . A. 194,^* 
page 208: 

"The ordinary legal presumption is, that things 
remain in their original stale." See also Garth C. J. 
in 8 Cal. 7226 at p. 79. 

24. (‘66 67) 11 I. A 194 : 10 W. R. 10 : 2 Suther 
.56 : 2 Sar. 243 (P.C.), Ut. Jariut-ool-Butool v. Mt. 
Begum Hosseinee. 

25. (’82) 8 Cal. 72, Obhoy Churn Sircar v. Huri 
Nath Roy. 
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If the above is the correct position in law, 
both accorcliiig to the presamptions of union 
and jointness known to Hindu law and the 
presumption of the continuance of relation or 
state of things according to the ordinary law, 
would not an outside creditor dealing with the 
manager of a joint family be entitled to pre¬ 
sume the continuance of the family as a joint 
family and the continuance of the manager 
or karta as the manager or karta of such 
joint family until it was shown to him, either 
by notice which law laysdownas proper notice 
in that behalf or by individual notice given 
to him, that the status of the family as a joint 
family had come to an end by severance of 
joint status between the members of the family 
and the status of the manager or karta as the 
manager or karta of the family had also 
therefore come to an end? In other words, if 
a joint family carrying on a joint family 
business through its manager or karta had 
occasion to borrow monies from an outside 
creditor for the purposes of the joint family 
business, would it not be the duty of the 
manager or karta as well as the other members 
•of the joint family to give proper notice to 
the outside creditor with whom the joint 
family bad dealings that there was a severance 
of joint status between the members of the 
family and that the manager or karta no 
longer enjoyed the status of the manager or 
karta of the family so that the outside creditor 
dealing with such manager or karta after the 
severance of joint status between the members 
of the family would no longer continue to 
act under the presumptions of union and 
jointness known to Hindu law and/or the 
presumption of the continuance of relation or 
state of things according to the ordinary law 
and take proper steps to safeguard his interests 
in the matter of the recovery of his outstand. 
ing or securing the same by taking appropriate 
steps in that behalf? If the carrying on the 
joint family business for the benefit of all the 
members of the family is one of the functions 
performed by the manager or karta of the 
joint family, the borrowing of monies for the 
purpose of carrying on the joint family busi- 
ness and the making of the acknowledgments 
or i^art payments in respect (jf the same so as 
to extend the period of limitation would be an 
incident of the carrying on of the joint family 
business. All the members of the joint family 
would share in the profits of that business and 
would take benefit thereunder. Without the 
manager being empowered to contract such 
debts and to make acknowledgments or part- 
payments in respect of the same it would be 
impossible to carry on the business of the 
joint family with any benefit to the members 
of the family, and as Chandavarkar J. has 


pointed out in 11 Bom. L. R. 255^ it would 
be one of the incidents of trade which was 
carried on by the joint family to do all 
these things through the manager or karta. It 
Tvould be an incident of the kulachara, i. e., 
the family trade carried on by the members 
of the joint family through their manager or 
karta. 

If these are the privileges enjoyed by the 
other members of the joint family of carrying 
on the joint family business through their 
manager or karta who is held out to the out¬ 
side world as representing the whole family 
for the purposes of inter alia contracting debts 
and making acknowledgments or part-pay- 
ments in respect of the same, is there no 
corresponding duty cast on them when they 
effect a severance of joint status amongst 
themselves and thus affect the status of the 
manager or karta as the manager or karta of 
the joint family divesting him of all repre¬ 
sentative capacity as regards the affairs of the 
joint family, to intimate to the outside credi¬ 
tors who have dealt with the manager or karta 
on the credit of the properties and assets 
belonging to the joint family and the joint 
family business that such a change in the 
status of the joint family and its manager or 
karta has been brought about? In this con¬ 
nexion it may be observed that the severance 
of joint status can be brought about between 
the members of a joint family even by a 
definite and unequivocal indication of his 
intention by a member of the joint family to' 
separate himself from the family and enjoy 
his share in severalty, and once a member of 
a joint family has clearly and unequivocally 
intimated to the other members his desire to 
separate himself from the joint family, his 
right to obtain and possess a share is un¬ 
impeachable whether or not they agree to a 
separation and there is an immediate severance 
of joint status. To all outside appearances the 
family might continue joint as before; the 
members thereof might continue to enjoy the 
properties and assets belonging to the joint 
family and joint family business as before and 
the outside creditors might not know anything 
about the partition which has been so brought 
about by one member of the joint family 
having clearly and unequivocally intimated 
to the other members his desire to separate 
himself from the joint family, for no overt 
act need necessarily be done by the members 
of the joint family to effect a severance of 
joint status amongst themselves. If this be the 
position, what would be the safety of the 
outside creditors in dealing with the joint 
family through its manager or karta, for to 
all outside appearances the manager or karta 
might continue to be the manager or karta of 
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the joint family dealing with the outside be otherwise sutBcient in law to save tbeir 
credUora as tefore, claims from the bar of limitation. This con- 

There is also a^further position which has elusion, as I have already observed, is in 
to be tome in mind, and it is that all the consonance with the principles of the law' of 
prODerties and assets of the joint family are partnei-ship recognised in the old s. 2G4, Con. 

liable for payment of the debts contracted by tract Act, now re-enacted in s, 45 , Partnership 
the manager or karta for the family necessities Act, and is not at all opposed to the principles 
as well as lor carrying on joint family business of Hindu law as regards the joint family and 
including the shares of the minor coparceners joint family trading 6rms. I have, therefore 
and their interest therein. All such debts duly come to the conclusion that unless intimation’l 
contracted by the manager or karta would of the severance of joint status between the| 
have to be paid out of the properties and members of the joint family and of tlie fact^ 
a? before any partition of the manager or karta being therefore noi 

could be efiected between the members of the longer the manager or karta of the joint: 
joint family and the individual members of family were given by the members of the joint 

the family would be liable to pay the same out family to the outside creditors who had deal-' 
of the properties which came to their respec- ings with the joint family through its manager 
Uve shares on partition oven though at the or karta, either by public notice or individual 
time of the partition the same might not have notice in that behalf, the manager or karta of 
toen paid out of the properties and assets of the joint family w'ould, in spite of the seve. 
the joint family. If this is the obligation on ranee of joint status betw’een the members of 

the members of the joint family to pay such the family, be deemed to continue to represent 

debts contracted by the manager out of their the joint family and the individual members 
share, right,,title and interest in the properties thereof and w'ould continue to enjoy and 
and as^ls belonging to the joint family, would exercise all the powers and authorities which 

not a duty be cast on the members of the he had in his capacity as the manager or 

joint family effecting a severance of joint karta thereof as regards the affairs of the 
status amongst themselves to give intimation joint family and the joint family trading firm 
to the outside creditors of the change in the including the power to contract debts for the 
status of the family and the manager or karta purpose of family necessity and the business 
thereof so that the outside creditors might not of the joint Hindu family trading firm and to 
continue any more to deal with the manager make acknowledgments or part-payments in 
or karta as representing the joint family as respect of the same so as to extend the period 
before on the security of the properties and of limitation. 

assets belonging to the joint family which is It remains to consider how far this conclu- 
necessarily involved in the outside creditors sion which I have come to is in accordance 
dealing with the manager or karta in his capa- with or is opposed to the decisions of the other 
city as the manager or karta of the joint High Courts in India. The case in i Bom. 
family? Having regard to the presumptions H. C. R. (App) 51® was followed by the Cal- 
of union and jointness known to Hindu law cutta High Court in 1 cal. 470^^ and Pontifex J. 
and the presumption of continuance of relation there held that a joint family property acquir¬ 
or state of things according to the ordinary ed and maintained by the profits of trade 
law which I have above referred to and the was subject to all the liabilities of that trade, 
position of the manager or karta as the re- that persons carrying on a family business in 
presentative of the joint family as-also the the profits of which all the members of the 
fact that the outside creditors deal with the family would participate must have authority 
manager or karta as such on the credit and to pledge the joint family property and credit 
the security of the properties and assets of the for the ordinary purposes of the business, and 
joint family and the joint family business, that debts honestly incurred in carrying on 
I am of opinion that a duty is cast on the such business must override the rights of all 
members of the family effecting severance of members of the joint family in property 
joint status amongst themselves to intimate acquired with funds derived from the joint 
to the Outside creditoi's who had dealings with business. The learned Judge held that those 
the joint family through its manager or karta who claimed to participate in the benefits 
that there has been a severance of joint status must also be subject to the liabilities of the 
between the members of the family and the joint business. In 3 cal. 738*® Sir Richard 
manager or karta of the family is no longer Garth C. J. followed the decisions in i Bom. 
the manager or karta thereof so that the out- H. C. R. (App.) 51® and 1 cal. 470'* and held 
side creditors might not be satisfied merely that on principle there ought not to be any 
with the acknowledgmente or part-paymente difference between the nature of the liability 
mode by the manager or karta which would of an infant admitted by contract into a 
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partnership business and that of one on whose 
behalf an ancestral trade was carried on by 
a manager. In 5 Cal. 792'^ it appears to have 
been conceded by Mr. Bonnerjee, who appeared 
for the apijellant, in the course of the argu¬ 
ment that so long as the appellants gave no 
notice of dissolution to creditors, they would 
be liable. In the course of his judgment Sir 
Richard Garth C. J. quoted a passage from 

Bindley on Partnership and held that (p. 804): 
“ . . . . Gour Churn certainly had an implied power 
to borrow on the credit of the joint family as partners 
in the tirm ; also . . . [that] he had the power to 
borrow on the credit of the joint family, as a joint 
family for the purposes of the firm. A joint family 
carrying on a business is necessarily a peculiar 
kind of partnership.” 

The learned Chief Justice thereafter quoted 
the passage from 1 Bom. H. c. R. (App.) 51® 
above referred to and held that the manager 
had at least power, for the necessary purposes 
of the business, to make an equitable pledge 
of the joint family property which would bind 
the plaintiff. All these decisions were referred 
to by Sir Lawrence Jenkins in 26 Bom. 206^^ 
and were considered by him as indicating the 
nature and qualities of the ancestral business 
and laying down the principles pertinent to 
the same. There is, however, a decision of the 
Calcutta High Court in I L.R. (i938),cal. 369^® 
which requires to be considered in this con- 
nexion. The questions that arose for decision 
in that case were, whether the loans in suit 
were taken in the ordinary course of business 
and for the benefit of the business so carried 
on and whether the defendants held out the 
managers of the particular branch concerned 
as accredited agents and managers of the 
business carried on by the defendants. Costello 
Ag. C. J. reviewed the case-law dealing with 
joint Hindu family trading business and 
observed that a joint Hindu family trading 
business stands on a different footing from 
other assets and that a joint Hindu family 
carrying on business is necessarily something 
in the nature of a peculiar kind of partner, 
ship notwithstanding the provisions of S. 6, 
Partnership Act, but a joint family trading 
partnership appears to differ from an ordinary 
partnership in two respects, viz., (l) it is not 
dissolved by the death of any member, and 
(2) a member of the family becomes a co¬ 
partner by operation of law. The learned 

Judge, however, went on to observe that 
‘‘The fact, that there was no outward change 
was not sufficient because no case of holding out 
could be made upon the basis of mere silence. There 
must be some positive act. There was no obligation 
to give notice of the change of status from that of 
coparceners to that of co-owners in common. Mere 
silence is not sufficient. Moreover, estoppel conld 

26. (’39) ve A.I.R. 1939 Cal. 92 : I.L.R. (1938) 1 
Gal. 369 : 179 l.C. 667, Baij Nath Prasad v. Ram 
Oopal. 


only arise if there was a duty to disclose the altered 
circumstances”; 

and he referred to the case in (1933) A.C. 61^^ 
where Lord Tomlin observed as follows (p. 57): 

“The essential factors giving rise to an estoppel 
are I think:— 

(1) A representation or conduct amounting to a 
representation intended to induce a course of con¬ 
duct on the part of the person to whom the repre- 
sentation is made. 

(2) An act or omis-sion resulting from the repre¬ 
sentation, whether actual or by conduct, by the 
person to whom the representation is made. 

(3) Detriment to such person as a consequence of 
the act or omission. 

Mere silence cannot amount to a representation, 
but when there is a duty to disclose, deliberate 
silence may become significant and amount to a 
representation.” 

On the facts of the case, however, the learned 
Judge held that the defendants had held out 
the managers of the firm concerned as the 
accredited agents of the family business and 
as such able to pledge the credit of and at¬ 
tach liability for the debt to all the members 
of the trading family and that there were 
acts and statements calculated to induce the 
lenders to make advances on the credit of all 
the family assets, and therefore held that in 
the circumstances of the case the plaintiffs 
were entitled to succeed against all the defen¬ 
dants. The observations of the learned Judge 
as regards the joint family trading business 
as being necessarily something in the nature 
of a peculiar kind of partnership notwith- 
standing the provisions of S. 6, Partnership 
Act, support the conclusion which I have 
come to ; but so far as the observations as 
regards the absence of duty on the mem¬ 
bers of the joint family to disclose to the out¬ 
side creditors the altered circumstances are 
concerned, I respectfully dissent from the 
same. I have already observed that by the 
very circumstances of the case a duty is cast 
on the members of the joint family effecting 
a severance of joint status amongst themselves 
to give intimation to the outside creditors of 
the change in the status of the joint family 
and the manager or karta thereof, so that the 
outside creditors might not continue to deal 
with the manager or karta as before and 
either lend further monies for the purpose of 
the joint family business erstwhile carried on 
by the manager or karta of the family and 
or accept acknowledgments or part-payments 
within the meaning of the Limitation Act so 
as to extend the period of limitation in resj 
pect of debts already contracted by M 
manager or karta of such joint family. ApMtj 
from the olservations of Lord Tomlin 
case in ( 1933 ) a.g. above referred to which 

27. (1933) 1933 A.C. 61 : 101 L-J.K B. 623 : 147 
L.T. 441, Greenwood v. Martins Bank. 
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are pertinent and apply to the circumstances, 
I may also in this connexion refer to a 
passage from Halsbury’s Laws of England. 
Hailsham edition, vol. is, p. 472, para. 539 : 

“Bat the representation of an existing state of 
things as being of a continuous nature is more than 
a statement of intention, and one who has made 
such representation cannot, after getting rid of that 
state of things, take advantage of its removal to the 
prejudice of another who has acted on the represen¬ 
tation.’* 

Holding as I do that there was a duty 
cast on the members effecting the severance 
of joint status to give intimation to the out- 
side creditors, who had dealt with the joint 
family through the manager or karta thereof 
of the change in the status of the joint family 
and the managing member or karta thereof, 
I hold that in the absence of such intimation 
they would be estopped from pleading the 
altered circumstances and the joint family 
would in law be deemed to continue joint 
and the managing member or karta thereof 
would be deemed to continue as the manag¬ 
ing member or karta thereof invested with 
all powers to contract debts for the purposes 
of the joint family and the joint family busi- 
ness and to make acknowledgments or part- 
payments in respect of the same so as to 
extend the period of limitation. So far as the 
Allahabad High Court is concerned, the only 
decision which is relevant on the present 
question is that in 60 all. 982.-® The ques- 
tion there arose whether an acknowledgment 
made by one member of the family of a debt 
due by the family in the course of its family 
business could be availed of by the creditor 
as against the entire family, and Bennet J., 
held that when a joint Hindu family carries 
on a business, the members thereof are in 
the position of partners as regards persons 
dealing with that business. There is no dis- 
cuasion of any principles governing partner, 
ships or joint Hindu family trading firms 
and the learned Judge applied old s. 251 , 
Contract Ao_t, to the facts of the case observ¬ 
ing that the acts there wore necessary for or 
usually done in carrying on business of such 
A partnerehip and that the acta bound the 
remaining partners, and went on to observe 
that when a joint Hindu family carried on a 
business, they were, in his opinion, in the 
position of partners in regard to persons 
dealing with that business. The observations 
of the learned Judge coincide with the ob¬ 
servations which I have already made in the 
earlier portion of my judgment and do not 
militate against the same. There is similarly 
a decision of the Lahore High Court, in 

= 60 All. 982: 

111 I. 0.148, D®bl Dayal v. Baldeo Prasad. 


A. I. R. 1927. Lab. 385^® where Jafar AH J., 

observed (p. 886 (i)) [point (b) of the head. 
note'\ : 

“As between the partners and the outside world 
whatever may be their private arrangements be¬ 
tween themselves each partner is the unlimited 
agent of every other in every matter which is part- 
nership business or which he represents as partner- 
ship business and not being in its nature beyond 
the scope of the partnership. This rule applies 
equally to joint Hindu family firms and ordinary 
partnership concerns,” ^ 

The learned Judge there applied the rule 
embodied in old S. 251, Contract Act, to a 
joint Hindu family firm stating that the 
same applied equally to the joint Hindu 
family firms and ordinary partnership con¬ 
cerns. No discussion of the principles govern¬ 
ing partnerships as well as joint Hindu family 
trading firms is available in this decision 
also. This decision is however in accordance 
with the conclusion already reached by me 
in the earlier portion of my judgment that 
the principles of the law of partnership 
should be applied also to the joint Hindu 
family trading firms in so far as they are not 
opposed to the principles of Hindu law appli- 
cable to the joint Hindu family trading firms 
and does not militate against the same. 

The question whether a joint Hindu family 
carrying on a business was a firm or its 
members were partners arose in the Rangoon 
High Court in 14 Rang. 122.-* In that case the 
members of a joint Hindu family firm were 
sought to be adjudicated insolvents as being 
partners of the firm upon a petition for insol. 
vency presented against and in the name of 
the firm. In a considered judgment Page 0. J. 
pointed out the distinction between a joint 
Hindu family trading firm and a partnership 
under the Partnership Act. He observed that 
the only substantial resemblance between the 
two forms of association would seem to be 
that in each case the members carried on 
business together, but that in other material 
respects the two forms of association appeared 
to him wholly dissimilar. He emphasised the 
points of dissimilarity between the two forms 
of association and observed that it was in- 
apposite and misleading to apply the terms 
"partnership” and "firm” to the relations 
inter se of the members 6f a Hindu joint 
family which owned and carried on a family 
business as such. He observed that the per- 
sonal liability of the member of a Hindu 
joint family who took an active part in the 
family business could not be reasonably foun- 
ded on an estoppel but must be determined 
by the personal law to which they are subject, 
because according to their personal law as 
well as by the universal custom of Hindus 

29. f’27) 14 A. I. R. 1927 Lab. 385 : 101 I.C. 742 
Gbulam Muhammad v. Sohna Mai. * 
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it was the duty of the othec members of 
the family, whether they were adults or 
minors, to assist the karta iu managing the 
estate and business belonging to the family 
and no one ought to be misled merely because 
a member of the family performed his duty 
to the family into thinking that he had held 
himself out as a principal liable for any debts 
contracted for the purposes of the business. 
He further observed that it was no more rea- 
sonahlc to allow a stranger to set up that he 
was misled in this way than it would be to 
permit a person who had contracted with a 
minor or a Hindu widow or any other person 
under disability by their personal law to con- 
tend that be did not know that they were 
subject to a personal law w'hich regulated 
their rights and obligations, and that the deci¬ 
sions which held the members of a joint Hindu 
family who took part in carrying on the 
family business personally liable to liquidate 
the debts of the business were based on a 
misconception of the basic characteristics of 
a Hindu joint family and that such members 
had been inaptly deemed to be partners in a 
firm. With all respect to the learned Judge, 
I am unable to agree with the observations 
which appertain to the stranger or outside 
creditor dealing with the joint family or the 
joint family business in so far as they might 
be understood to relieve the members of a 
joint Hindu family from the obligation to give 
intimation of the severance or joint status 
between themselves or the change iu the 
status of the manager or karta thereof to the 
stranger or outside creditor who had dealt 
with the joint family or joint family business 
through its manager or karta. The point 
which arose for determination before the 
learned Judge was whether the joint family 
firm was a firm within the meaning of 3. 99, 
Presidency Towns Insolvency Act, and whe¬ 
ther the members of the joint Hindu family 
firm could be adjudicated insolvents as being 
partners in such a firm. No question had 
arisen before the learned Judge as to the 
liability of the members of the joint family to 
strangers or outside creditors who had dealt 
with the joint family firm through its manager 
or karta and the powers of the manager or 
karta to contract debts or to make acknow- 
ledgments or part-payments in respect of the 
same, after the severance of joint status in the 
absence of any intimation in that behalf 
having been given by the members of the 
joint family to such stranger or outside credi¬ 
tor who had dealt with the joint family or 
joint family firm through its manager or 
karta before such severance of joint status 
between themselves. I am, therefore, of opi. 
nion that the said obseiwations of Page C. J. 


do not affect the conclusion which I have 
already come to. 

The earliest decision of the Madras High 
Court in which the cases in 1 Bom. H. 0. R. 
(APP.) 51f 5 Eom. 38" and 14 Bom. 189® were 
referred to is 22 Mad. 166.®® In that case three 
brothers who were the managing members of 
their joint and undivided Hindu family had 
borrowed money from the plaintiff for the 
purposes of the family. The plaintiff had sued 
the survivor of the brothers and the sons of 
all the three to recover the amount of the 
debt and had obtained a decree that the debt 
w'as recoverable from the family estate and 
also personally from the survivor of the three 
brothers. In so far, however, as be failed to 
obtain a decree against the other defendants, 
viz., the sons of the three brothers, he filed an 
appeal, and the lower appellate Court affirmed 
the decree of the trial Court. The plaintiff there¬ 
upon preferred a second appeal and Subra- 
mania Ayyar J. confirmed the decision of the 
lower appellate Court, observing as under 
(page 167) : 

“No doubt, where it is shown that the contract 
relied on, though purporting to have been entered 
into by the manager only, is in reality one to which 
the other coparceners are actual contracting parties 
either because they had agreed, before the contract 
was entered into, to be personally bound thereby, or 
because they, being in existence at the data of the 
contract and competent to enter into it, have sub¬ 
sequently duly ratified and adopted it, in that case 
unquestionably every such coparcener is absolutely 
responsible. Equally he would bo responsible though 
he did not assent to the particular contract if there 
has been such acquiescence on bis part in the course 
of dealings, in which the particular contract was 
entered, as to warrant his being treated in the matter 
as a contracting party. When however such is not 
the case, but the contract is of a character such as, 
under the law, to entitle the manager to enter into, 
independently of the consent of the other membert 
of the family, so as to bind them thereby, then it is 
clear that the scope of the manager’s power is res¬ 
tricted to, and does not extend beyond the family 
property. As regards the other property in the hands 
of a coparcener no other coparcener, whether he be 
the manager or not, has any title whatsoever. The 
legal individuality of a coparcener is not merged m 
the manager, so far as the coparcener's self-acquired 
or other separate property is concerned. It follows, 
therefore, that the liability of the other copartners 
must be limited to their interest in the joint estate. 

The learned Judge then discussed the case m 
1 Bom. H. C. R. (App.) 61® and stated that the 
rule laid down in that case was to be treated 
as an exceptional rule not to be pushed beyond 
its strict limits. As regards the cases in 14 
Bom. 189® and 5 Bom. 38^ he observed that 
those cases did not decide that every member 
of a trading family was necessarily liable as 
a partner. The decision in the case before 
him was, however, reached by the learned 
Judge on the discussion of the principles bere- 

30. (’99) 22 Mad. 166, Cbalamayya v. Varadayya. 
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iobefore referred to and he came to the con. 
elusion that the plaintiff was not entitled to 
a personal decree against the other defen. 
dants, viz., the sons of the three brothers, the 
only decree to which he was entitled to against 
them being limited to the extent of their 
interest in the joint family properties. This 
decision does not throw any light on the ques. 
tion before me and does not discuss or lay 
down the principles governing joint Hindu 
family trading firms. 

The cases in 5 Bom. 88^ and 14 Bom. 189® 
came to be considered by the Madras High 
Court again in 41 Mad. 824.®* In that case a 
Hindu father of the Nattukottai Chetti caste 
bad started a business during the minority of 
his undivided son; it was continued after the 
son became a major; no public notice of re¬ 
pudiation of partnership (if the son was a 
partner) was given by the son on his becom- 
ing a major; it was found that the son was 
helping in the business during bis minority 
and was taking active part in the business after 
attaining majority. In respect of the debts 
incurred in.the business, both the father and 
the son were adjudicated insolvents. The son 
applied to set aside the order of adjudication 
passed against him, contending tha# he was 
not liable to adjudication. It was held by the 
Court that the business should be held to be 
joint family business of the father and the son. 
The majority of the Court held that the 
members of a joint Hindu family on attaining 
majority did not necessarily, by virtue of old 
Ss. 247 and 248, Contract Act, or otherwise, 
become personally liable for, and liable to 
adjudication in respect of, debts contracted in 
the joint family businessduring their minority. 
Sadasiva Ayyar J., however, in the dissenting 
judgment held that both by the rules of Hindu 
law and by old S. 248, Contract Act (which 
also applied to that case), the son was per. 
Bonally liable for all the debts in respect of 
non-payment of which he was adjudicated an 
insolvent. He further held that partnership in 
a family business did not depend upon the 
consent of the partners in many cases but 
upon the family being a trading family and 
the business being conducted for the benefit of 
the family, persons bom into the family from 
time to time becoming'partners as a matter 
of course. The judgment of the majority of 
the Court did not subscribe to this view of 
Sadasiva Ayyar J., and proceeded on the basis 
that the interest of the minor in the joint 
Hindu family business, whether existing at the 
date of his birth or founded during his minority, 
was acquired by virtue of bis belonging to the 

31. (19) 6 A.I.B. 1919 Mad. 690 : 41 Mad. 824 : 

49 I. 0. 220, The Official Assignee of Madras v. 
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family and did not depend on any agreement 
on his part or on bis admission by the other 
members of the family to the benefits of the 
partnership, and that therefore old Ss. 247 and 
248, Contract Act, were not applicable to such 
a case. They accordingly held that the son 
was not personally liable for debts contracted 
during his minority but was only personally 
answerable for and liable to be adjudicated 
an insolvent in respect of debts incurred since 
he attained majority. In the course of their 
judgment, they discussed the cases in 5 Bom. 38" 
and 14 Bom. 189,® and observed that in both the 
cases no reference was made to the provisions 
of the Contract Act and the cases had been 
decided on the general principles of Hindu law- 
applicable to the facts of each case. 

The nature and incidents of a joint Hindu 
family trading ffrm, how'ever, came in for 
consideration before the Madras High Court 
in A. I. R. 1936 Mad. 94,® before a bench con¬ 
stituted by Venkatasubba Rao Offg. C. J. and 
Venkataramana Rao J. The questions w-bich 
came up for the decision of the Court were whe¬ 
ther the disruption of the joint family affects 
the liability of the coparceners, and if so, to 
what extent, and w'hat is the true legal concep¬ 
tion of the trade or business, first in relation to 
the coparcenary, and, secondly, in regard to the 
strangers who deal w'ith the family. The learned 
Officiating Chief Justice discussed the distin¬ 
guishing features between a partnership and a 
joint family trading firm, and observed that the 
true legal position w'as that as between the 
coparceners the fact that the family was engag¬ 
ed in trade did not convert it in relation to 
that trade into a partnership, and that being 
so, when the family became severed, the family 
trade was held by the manager w’ho had in 
respect of it the same duties and the same 
pow’ers as in resi)ect of any other similar pro. 
perty of the coparcenary, that his powers w'ere 
not those of a manager of a joint family but 
of a co-ow'ner or tenant-in-common in manage, 
inent, in other words, that on division the right 
he possessed was merely to preserve the trade 
so that it might not as an item of the family 
property be destroyed, that if for the purpose 
of preserving it, it becomes necessary to enter 
into fresh engagements, be might do so, but 
that the object must be the preservation of the 
trade and not the continuing of it. The learned 
Officiating Chief Justice further went on to 
observe that it was also incidental to the trade 
being treated as an asset of the family, that 
the absence of notice on the part of those 
dealing with the manager was immaterial, 
and that a stranger acting on the belief that 
the family was joint, might turn out to be 
mistaken, but in dealing with a member of a 
Hindu family, he did so at bis peril. ^Vhilst 
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enunciating the said principle he observed that 
the members of a trading family might, how¬ 
ever, in certain events stand in the relation 
of partners as regards the third parties with 
whom they traded; that they no doubt stood 
to each other inter se as coparcenei*s, but as 
regards the outside world, their position in law 
might be that of partners, that despite the 
difference in the statement of the rule, the 
principle was the same, viz. that of liability 
by ‘holding out’, a special application of the 
doctrine of estoppel recognised in old S. 245, 
Contract Act, that the liability in such a case 
was analogous to that of a partner and arose 
from the conduct of the coparcener, who was 
estopped from denying the character he had 
assumed and on the faith of which third parties 
might be presumed to have acted; that there 
being a partnership from the'point of view’ of 
the general public, it followed that the persons 
dealing with it would not be affected by a 
dissolution of w’hich no notice had been given. 
Vide old s. 264, Contract Act. Venkata, 
ramana Rao J. also observed as follows (p. 96): 

“The question which falls to be decided in this 
case is what is the efiect of a disruption of the joint 
family on a joint family business carried on by a 
manager in regard to the liability of the members 
for debts incurred by him after such disruption osten¬ 
sibly for the purposes of the business. Before division 
in status there can be no question that the members 
of the family are liable for debts incurred by the 
manager to the extent of their shares in the joint 
family properties, even though they may not have 
taken any part in the business. But do they continue 
to be so liable even after division? . . . Learned coun¬ 
sel for the appellant says they do unless they have 
repudiated their liability by a specific or a general 
notice. I am unable to agree with this contention. 
The joint family business is an asset of the joint 
family and when there is a division in status no 
matter how brought about, there is no obligation on 
any member to publish a notice of such division. A 
creditor dealing with the manager of a joint family 
does so with knowledge of the limitations on his 
powers, whether the dealings relate to business or any 
other asset of the famUy. The members of a joint 
family as such are not partners of a joint family 
business carried on by a manager. The Legislature 
has given cfiect to this legal conception by way of a 
statutory declaration in S. 5, Partnership Act.” 

This decision, whilst correctly pointing out the 
difference between a partnership and a joint 
Hindu family trading firm, goes beyond what 
I have already observed is the true position as 
regards the strangers or outside creditors who 
had dealt with a joint Hindu family trading 
firm through its manager or karta. Both the 
learned Judges have laid down in terms that 
there is no obligation on a member of the 
joint Hindu family to give to a stranger or 
outside creditor who had dealt with the joint 
family any intimation of the severance of 
joint status between the members of the family. 
I am unable to agree with the said observa¬ 
tions of the learned Judges. In the course of 


their judgments the learned Judges have not 
discussed the position of strangers or outside 
creditors who had dealt with the joint family 
through its manager or karta and had lent 
and advanced monies to the joint family on 
the pledge or security of the properties and 
assets of the joint family nor does their at¬ 
tention seem to have been drawn to the pre- 
sumptions of union and jointness known to 
Hindu law as well as the presumption of the 
continuity of relation or state of things ac¬ 
cording to the ordinary law, discussed by me 
in the earlier portion of my judgment. No 
doubt a person dealing with the manager of 
a joint Hindu family does so with the know¬ 
ledge of the limitations on his powers, whether 
the dealings relate to business or any other 
asset of the family, or as is otherwise stated 
the stranger acting on the belief that the 
family is joint might turn out to be mistaken, 
but in dealing with the manager of a Hindu 
family he does so at his peril. These observa¬ 
tions might possibly apply in the case of a 
person dealing for the first time with the 
manager or karta of a joint Hindu^family and 
in the event of his lending and advancing 
monies to such manager or karta it would be 
his duty«to satisfy himself and ascertain whe¬ 
ther the manager or karta was in fact oc¬ 
cupying that position as regards the joint 
family on whose behalf he was purporting to 
act in the matter of the said transaction; but 
once the stranger or outside creditor has dealt 
with the manager or karta of the joint family 
and lent and advanced monies to him for the 
purposes of the joint family or the joint family 
business, all the members of the joint family 
are bound by the said transaction and are 
liable for the same to the stranger or outside 
creditor to the extent of their right, title and 
interest in all the properties and assets of the 
joint family, apart from their being also per¬ 
sonally liable to repay the said loan or debt 
in the event of their being contracting parties 
to the said transaction or having acquiesced 
in the same as observed by Subramania 
Ayyar J. in 22 Had. 166.®® The position of 
the stranger or outside creditor who has thus 
dealt with the joint family through its 
manager or karta is thus stronger and more 
favourable than thatrlaid down by both the 
learned Judges in A. I. R. 1936 Mad. 94. Once 
the liability of all the members of the joint 
family for the debts contracted by the 
manager or karta thereof for the piirposes of 
the joint family business is established, the 
presumptions of union and jointness known 
to Hindu law as well as the presumption of 
continuity of relation or state of things ac¬ 
cording to ordinary law come into operati^ 
and the stranger or outside creditor is entitled 
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to act on the said presumptions and continue is the agreement dated 6th March 1938 exe 

to act as though the said joint family con. cuted between defendant i and defendant 15 

tmued to be jomt and the manager or karta In that document, as I have already stated' 

thereof continued to enjoy the status of such the sum of Es. 8005 was shown as the a^^eie’ 

manager or karta until intimation was given gate liabUity of the firm of Bhaga Blmushet 
by the members of the joint family to him of and Atmaram Hari to the plaintiff and was 
the severance if any of the joint status be. taken over by defendant 1 and defendant 15 
tween themselves and of the manager or karta as shown in the schedules a and B respec- 
of the joint family having ceased to be such lively annexed thereto. This agreement 
by reasons of such severance of joint status constitutes a dehnite and unequivocal ac 
between themselves, and the principles analog, knowledgment of liability in respect of the 
ous to those enunciated in the old s. 2G4, said debt due by the defendants’ joint family 
Contract Act, (now s. 45, Partnership Act), to the plaintiff but wbuld only serve to save 
do come into operation and are applicable to the bar of limitation as against defendant 1 
the facts of the case. I, therefore, dissent and defendant 15, they being the only «!ic»na 
from the observations of Venkatasubba Kao tories to that document, though no doubt 
Offg. C. J, and Venkataramana Kao J. con- the sons of defendant 1 and the sons of 
tained in A, i. R. 1936 Mad. 94^ and hold that defendant 15 , W'ould also be liable to the 
in such cases as I have above discussed it is extent of their interest in the joint family 
incumbent on the members of the joint Hindu properties by reason of the pious obligation 
family effecting a severance of joint status of the Hindu sons to pay the debts of their 
between themselves to give intimation to the fathers not being avyavaharik, i. e. illegal or 
stranger or outside creditor of such severance immoral. After the partition Suit No. 347 of 
of joint status between themselves and of the 1939, came to be filed in this Court between 
manager or karta of the joint family having the members of the defendants’ joint family, 
ceased to enjoy the status as such managing a consent order was taken on the notice of 
meniber or karta by reason of such severance motion for the appointment of a receiver of 
of joint status between themselves. the properties belonging to the defendants’ 

If this is the true position of law, it was in. joint family on 13th April 1939. The consent 
cumbent on the members of the defendants’ terms were signed by the respective counsel 
joint family on 6th February 1938, to give for the parties and an order was accordingly 
notice to the plaintiff of the severance of joint drawn up on 13th April 1939. The order, as 
status between themselves and in the absence I have already stated, provided that the shops 
of such notice the defendants’ joint family and tobacco warehouses and pan vakhar 
should be deemed to have continued as joint mentioned in Ex. B to the plaint in that suit 
and defendant 15 should be deemed to have should be conducted by the respective parties 
continued to enjoy the status of the manager then in possession thereof but that they should 
or karta of the said joint family and as such not deal with the assets of the same except 
entitled to make acknowledgments or part- in the ordinary course of business and for 
payments in respect of the debt due by the payment of liabilities mentioned in the agree- 
defendants’ joint family to the plaintiff so as ment dated 5fch March 1938, and made between 
to extend the period of limitation. If there, defendant 1 and defendant 15. The said 
fore defendant 15 executed the promissory consent terms signed by counsel for the res- 
note in favour of the plaintiff on 6th February pective parties thus constituted an acknow- 
1938, without any intimation having been ledgment inter alia of the debt due by the 
given either by defendant 15 or the other defendants’ joint family to the plaintiff in the 
members of the defendants’ joint family of sum of Rs. 8055 and was a valid acknowledg. 
the severance of joint status between them- ment within the meaning of s. 19, Limitation 
selves or of defendant 15, the manager or Act, signed by the agents duly authorised in 
karta of the defendants’ joint family, having that behalf of the parties to that suit, viz. the 
^ased to enjoy the status of such manager or various members of the . defendants’ joint 
karta thereof, the promissory note dated 6th family. This consent order was dated 13 th 
February 1938 , constituted a valid acknow- April 1939, and being an acknowledgment of 
ledgment signed by defendant 15 in favour of liability in respect of the monies due at the 
the plaintiff in his capacity as the manager foot of the promissory note or the debt secur- 
or karta of the defendants’ joint family and ed thereby signed by the agents duly autbo- 
therefore as the agent duly authorised in rised in that behalf of the various members 
that behalf by the defendants' joint family, of the defendants’ joint family within the 
within the meaning of s. 19, Limitation Act. period of limitation, started a fresh period of 
After Gth February 1938, the next document limitation from 13th April 1939, with the 
to be considered for the purpose of limitation result that the present suit filed by the plain. 
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tiff to recover the amount together with 
interest accrued due thereupon on 22nd April 
1941, was well within time. 

The consent terms arrived at between the 
parties in the partition suit No. 347 of 1939 on 
22nd November 1939, which were also signed 
by counsel for the respective parties and 
which were drawn up in the consent prelimi¬ 
nary decree dated '22nd November 1939, pro- 
vided that the Commissioner for taking 
accounts do pay the debts and liabilities of 
the joint family first and then the costs pro. 
vided for in cl. 12 thereof; also that the 
Commissioner for taking accounts should as¬ 
certain the debts and liabilities of the joint 
family as on 5th February 1938. In accordance 
therewith a statement of accounts of the 
liabilities of the joint family estate was filed 
by defendants 15 to 18, through their attor¬ 
neys Messrs. Manohar & Co., on 7th October 
1941, item 53 whereof showed the amount 
due by the defendants’ joint family to the 
plaintiff' at the sum of Rs. 8035. No objection 
was taken to the statement of accounts of the 
liability of the joint family estate and in 
particular to item 53 thereof appertaining to 
tbe debt due by the defendants to the plain¬ 
tiff as aforesaid. These consent terms dated 
22nd November 1939, signed by tbe respective 
counsel of the parties, viz., the various mem¬ 
bers of the defendants’ joint family also con¬ 
stituted an acknowledgment validly signed by 
the duly authorised agents of the various 
members of the defendants' joint family in 
that behalf before the expiry of the period of 
limitation and started a fresh period of limi¬ 
tation on 22nd November 1939, with tbe result 
that the present suit by the plaintiff on 22 nd 
April 1941, was well within time. Even if I 
may be wrong in my appreciation of the legal 
position as discussed above in regard to the 
defendants’ joint family to be deemed to con¬ 
tinue as joint and defendant 15 the manager 
or karta of the defendants' joint family to be 
deemed to continue as the manager or karta 
thereof, in the absence of intimation to the 
contrary having been given to the plaintiff 
by defendant 15 or the other members of the 
defendants’ joint family, on and after 5th 
February 1938, there is a further aspect of 
the case which really supports the plaintiff. 
As I have already stated in the earlier portion 
of my judgment, the parties to the partition 
Suit No, 347 of 1939 arrived at consent terms 
on 22nd November 1939, according to which 
the partition effected on 5th February 1938, 
was set aside and a fresh agreement was 
arrived at between them whereby a partition 
was effected between the members of the defen¬ 
dants’ joint family, though certain arrange¬ 
ments which had been arrived at between 


them on 5th February 1938, were confirmed 
and dealings with the properties and assets 
of the joint family by the various members 
thereof were accounted for as from 5th Febru¬ 
ary 1938. The said consent terms, in my 
opinion, treated the defendants’ joint family 
as joint up to 22nd November 1939, and vali¬ 
dated all the transactions entered into by the 
respective members of the defendants’ joint 
family as having been entered into by them 
on behalf of the whole family, though so far 
as accounting inter se was concerned, the 
several members of the family were consi-' 
dered responsible for their respective dealings 
with items of joint family properties and 
assets which had come into their possession 
since 5th February 1938. The acknowledgment 
of liability made by defendant 15 in respect 
of the debt due by the defendants’ joint 
family to the plaintiff by executing the pro¬ 
missory note on 6th February 1938, was thus 
a valid acknowledgment within the meaning 
of S. 19, Limitation Act, and the consent terms 
dated 22nd November 1939, signed by the 
respective counsel for the parties- constituted 
a further acknowledgment of liability to the 
plaintiff within the period of limitation bring- 
ing the suit filed by the plaintiff on 22nd 
April 1941, well within time as already pointed 
out above. 

Under these circumstances, it is not neces¬ 
sary to consider whether there was an ack- 
nowledgment of liability within the meaning 
of s. 19 , Limitation Act, contained in paras. 1, 
4, 5 and 7 of the written statement of defen¬ 
dants 1 to 9 as contended by Mr. Laud. It is 
also unnecessary to consider the effect of the 
endorsement made by defendant 15 on 5th 
January 1941, at the foot of the promissory 
note dated 6th February 1938, as regards the 
part-payment of Rs. 25 towards the principal 
amount due under the promissory note. If at 
all, that endorsement of part-payment would 
be of avail against defendant 15 and his sons 
by reason of the pious obligation of the 
Hindu sons to pay the father's debts which 
are not avyavaharik, i. e. illegal or immoral, 
but would not save the suit from the bar of 
limitation if any as regards the other defen¬ 
dants, because by 5th January 1941, the plain¬ 
tiff had certainly known of the severance of 
joint status between the members of the 
defendants’ joint family by the institution of 
the partition Suit No. 347 of 1939. I, therefore, 
hold that the plaintiff’s suit is not barred by 
tbe law of limitation and answer the only 
issue raised by Mr. Banaji, viz.. Whether the 
plaintiff’s suit against defendants 1 to 4 « 
barred by the law of limitation?” in tbe 
negative. In the result, there will be a decree 
in favour of the plaintiff against defendant 15 
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psrsoQ&lly and againsf; the other defendants 
limited to the extent of their share, right, 
title and interest in the properties belonging 
to the defendants' joint family for the sum 
of R3. 8055 with interest thereon at the rate 
of twelve annas per cent. i)er month from 
Cth February 1938, till judgment, costs of this 
suit and interest on judgment at the rate of 
six per cent, pec annum till payment. 

Suit decreed. 

A. 1. R. (32) 1945 Bombay 533 

Stone C. J. and Lokuu J. 

Gajanan Krishna Yalgi and others 

Petitioners 

V. 

Emperor. 

Criminal Appln. No. 672 of 1944, Decided on 9tb 
ApcU 1945. 


^ The standard of evidence required for conviction 
IS digerent from that required for a reasonable 
satisfaction of the necessity for deiention in the 
interest of public safely or maintenance of public 
order. For conviction the Court has to be convinced 
of the guilt of the accused and the benefit of ii rea¬ 
sonable doubt goes to the accused. But for the pur¬ 
pose of detention it is enough if the Government or 
any officer duly empowered is reasonably salistied of 
the necessity of his detention, and there cau be no 
benefit of doubt, since the public safety and main¬ 
tenance of public order are the paramount concern 
of Goveroment, during the times of emergency. 
Hence even if the evidence adduced at the trial is 
not sufficient to secure his conviction, the power of 
the Provincial Government to order his detention 
is not lost, ii it is reasonably satisfied that it is 
necessary to do so with a view to prevent him from 
acting in any manner prejudicial to the public 
safety or the maintenance of public order. 

[Po36 C 2J 

(c) Defence of India Rules (1939), R. 26 — 
Sufficiency of materials is not for Court to 
decide. 


(a) Restriction and Detention Ordinance (3 oi 
1944), S. 3, cl, 10 (1)—Deiention order supported 
by affidavit — Onus is practically impossible of 
discharge—High Court cannot question motive 
oi authority concerned unless fraud or mistake 
IS proved. 


order lor detention under Ordinance, 3 o; 
1944, is regular in point of form, an onus is cast oo 
the person detained to show that it is in effect iic 
OTder “made under or having effect under this 
Ordinance” either because the mind of the detaiuing 
ftiUhority has not been applied or because it is no 
order, having been made by mistake or by mala 
hdes. Unquestionably the onus is a heavy one ; 
(1942) 1 K. B. 87, Ret. on. [P 534 c 1] 

But once the person who has issued an order for 
detention regular in point of form implements it by 
an affidavit in which he says that on material laid 
before him he applied bis mind and came to the 
conclusion that the detained person ought to be 
detained for reasons given in the enabling Act, Rule 
or Ordinance, the onus on the person detained be- 
Comes almost impossible to discharge, because having 
regard to sub-cl. (1) of cl.lOof Ordinance, 3 of 1944, 
the only method of escape is to show that the 
alleged order is in fact no order at all. The jurisdic¬ 
tion of the High Court to question the grounds or 
motives for the making of the order or for calling it 
m question are taken away by cl. 10 of the Ordin¬ 
ance, unless it can be affirmatively proved that the 
order had been brought about by some fraud or that 
by some mistake the order did not apply to the per¬ 
son who was purported to be detained under it. 

(P 634 C 1; P 536 C 1] 

(b) Restriction and Detention Ordinance (3 of 
< — Evidence for conviction and evidence 

for detention is different—Person though acquit¬ 
ted can be detained (Per Lokur J ) 


R *s a fallacy to say that the right to prosecute a 
l^rwn under the ordinary criminal law and the 
^ght to detain him under the Defence of India 
Rules or the Ordinance are mutually exclusive. If a 
person, who is really dangerous to public safely and 
maintenance of public order, commit an offence, 
Government would certftinly be justified to prosecute 
him for the offence first and if for want ofsoffieient 
evidence, the prosecution fails, it would none the less 
be necessary to keep him in detention for the sake 
of public safety and maintenance of public order. 

[P 536 C 1,2] 


Where the Governor has applied his mind to the 
materials before him it is not lor the Court lodecide 
whether those materials were or were not reasonably 
sufficient: (1942) A.C. 284 and ('43) 30 A.l.R. 1943 
F. C. 75, Rd. on. [P 537 C 1] 

R. A. Jahagxrdar, B.D. Beivi and A. A.Mandgi 

— for Petitioners 

C. K. DapJUary (Advocate-General) and B. G. 
liao (Govt. Pleader )— for the Crown. 

Stone C. J. —We have before us the peti¬ 
tions of four persons made under S. 491, Cri- 
minal P. C., 1698, which provides for the 
codified and restricted form of habeas corpus 
which applies to India. All the petitioners 
have been arrested and are detained under 
Rules or Ordinances made by virtue of the 
Defence of India Act, 1939. All four petitioners 
are persons who have stood their trial on 
some criminal charge or charges and all of 
them had been acquitted of those charges by 
the trial Courts. Mr. Jahagirdar on their 
behalf urges that the real motive of the deten- 
tion orders is to punish the accused for crimes 
which the executive authority thinks they 
have committed, but in respect of which they 
have been acc]uitted by the Courts, and that 
accordingly the Provincial Government cannot 
have been satisfied, which, as has now been 
laid down, means reasonably satisfied that 
the petitioners or any of them are within the 
class of persons to which either R. 26 of the 
Defence of India Rules or cl. 3 of Ordinance 3 
of 1944 applies. All the four petitioners are now 
detained under cl. 3 of ordinance 3 of 1944 
which is as follows: 

“The Central Government or tbe Provincial Govern¬ 
ment, if satisfied with respect to any particular 
person that with a view to preventing him from 
acting in any manner prejudicial to tbe defence of 
British India, tbe public safety, tbe maintenance of 
public order. His Majesty’s relations with foreign 
powers or Indian States, tbe maintenance of peace¬ 
ful conditions in tribal areas or tbe efficient prose- , 
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cution of the war it is necessary so to do, may make 
an order . . . 

(b) directing that he be detained.” 

Siib-cl. (i) of cl. 10 of the Ordinance provides: 

“No order made under this Ordinance, and no 
order having effect by virtue of S. 6 as if it had 
been made under this Ordinance, shall be called in 
question in any Court, and no Court shall have 
power to make any order under S. 491, Criminal 
P. C.. 1898 (5 of 1898), in respect of any order 
made undc-c or having effect under this Ordinance, 
or in respect of any person the subject, of such an 
order.” 

Numerous cases have been brought before 
the High Courts of India by persons detained 
under wartime legislation and the same can 
be said of persons detained in England under 
|similar legislation. In my opinion as a result 
of the decided cases it is clear that if the 
order for detention is regular in point of 
form, an onus is cast on the person detained to 
show that it is in effect no order ‘‘made under 
'or having effect under this Ordinance” either 
jbecause the mind of the detaining authority 
bas not been applied or because it is no order, 
having been made by mistake or by mala 
tides. Unquestionably the onus is a heavy one. 
As has been pointed out in (1942) 1 KB 87,^ 
by MacKinnon L. J. (p. 108 ): 

“The power of the Home Secretary to issue a 
valid order depends on the fulfilment of a condi¬ 
tion, The nature of that condition is very material. 
It is not the existence of an objective fact, for 
example, that the person concerned is an alien. It 
is the existence of a subjective state of mind in the 
Home Secretary, that is, that he has reasonable 
grounds for believing certain facts to exist, and, by 
implication, that be honestly entertains that belief. 
If an order asserting the existence of that state of 
mind and belief, in valid form, has been made, the 
onus on the applicant of disproving its existence is 
obviously much more difficult than would be the 
disproof of an objective fact, for example, that the 
man is an alien. Evidence of the applicant, that he 
does not know that there are any reasons for the 
Home Secretary’s belief, or denial that there are or 
can be any reasons for it, is not a sufficient discharge 
of the onus so as to call on the Home Secretary to 
explain and justify the assertion of his order. In the 
present case the appellant does rather more than 
make those general assertions or denials, and an 
affidavit in reply has been filed by the Home 
Secretary.” 

But once the person who has issued an 
order for detention regular in point of form 
implements it by an affidavit in which he 
says that on material laid before him he 
applied his mind and came to the conclusion 
that the detained person ought to be detained 
for reasons given in the enabling Act, Rule 
or Ordinance, the onus on the person detained 
becomes almost impossible to discharge, 
because having regard to sub-cl. (l) of cl. 10 of 
ordinance 3 of 1944 the only method of 
escape is to show that the alleged order is in 
fact no order at all. Petitioner Gajanan 

l. (1942) 1 K. B. 87, Rex v. Secretary of State tor 

Home Affairs ; Greene Ex parte. 


A. 1. R. 

Krishna Yalgi was arrested on 14th March 
1943, under R. 129 of the Defence of India 
Rules. From 2nd November 1943, until 7th 
August 1944, he was tried in respect of ten 
different cases involving criminal charges 
against him. Seven of these cases were dis¬ 
charged or withdrawn for want of evidence 
and in respect of these cases he was not called 
upon to defend himself; in the remaining three 
cases he was acquitted after trial. On 15th 
July 1944, he was acquitted on what in point 
of time was the ninth case for which he was 
tried. In the remaining tenth case he had 
been allowed bail, so that on his acquittal in 
the ninth case he was released from prison 
and w'ent home. Bail in the tenth case had 
been granted about one w’eek previous to his 
acquittal in the ninth case; but no one has 
been able to inform this Court whether the 
granting of that bail was opposed by the police 
or not. On 17th July he was again arrested 
under R. 129, Defence of India Rules and on 
7th August 1944, he was acquitted in respect 
of the tenth case. By virtue of the second 
proviso to sub-r. (2) of R. 129 no {person can 
be kept in custody for a period exceeding two 
months under that sub-rule. So that the period 
of lawful detention under E. 129 expired on 
16th September 1944, and it appears that no 
order for his detention was received at the 
prison before 18th September 1944, though such 
order which is in fact made by the Provincial 
Government is dated I4th September 1944. 
Whether or not the jailor was justified in 
detaining this petitioner after 16th September 
and before the order was received cannot, in 
the events which have happened, now be 
material. The order of I4th September 1944, 
is regular in point of form and with regard 
to it Mr. Drew’e, Secretary to the Government 
of Bombay in the Home Department, has 
made an affidavit in which he states : 

“The order under which the applicant is now in 
detention was made by the Government of Bombay 
on 14th September 1944, nnder cl. (b) of sub-s. (1) 
of S.3of the Restriction and Detention Ordinance, 3 
of 1944. Before the said order was made the case of 
the applicant was considered on 13th September 
1944, by His Excellency the Governor of Bombay 
and His Excellency considered it necessary to make 
the order of detention with a view to prevent the 
applicant from acting in a manner prejudicial to the 
public safety and the maintenance of public order. 
The said order was forwarded to the District Magis¬ 
trate of Belgaum on the next day, viz., 14th Septem- 
her 1944. But the order seems to have been served 
on the applicant on 18th September 1944. 

At the time when the said order was made the 
judgments in the several cases in which the appli¬ 
cant was the accused or onehf the accused were not 
available. The said judgments were sent for and as 
soon as they were received the case of the aj^lioant 
was review^ by Government. His Excellency the 
Governor of Bombay again considered the case of 
the applicant on 2nd November 1944, and His 
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£xQ9llenoy ome to the oonolusion that the detention 
of the applicant should be oontinucd. On 24lh 
November 1944, the District Magistrate of Belgaum 
was informed by the Government that Government 
had reviewed the ease of the applicant in tho light 
ol the judgment forwarded by him and had decided 
to continue him in detention." 

With regard to the other three potitiouers, 
they are Baburao Y. Chavan, Ranising 
Ratansing Pardeshi and Shankar Trimbak 
Kulkarni, the history leading up to the deten¬ 
tion orders in their cases is similar. On 24th 
January 1943, a bomb exploded in the Capitol 
Cinema, Poona. Chavan and Kulkarni were 
arrested on 20th March 1943, under R. 12U, 
Defence of India Rules and Pardeshi was 
arrested on 24th March 1943, under the same 
Rule. On I8th May 1943, these three peti¬ 
tioners and other persons were brought before 
a Magistrate and charged under S. 302 , Penal 
Code, with murder. They w’ero all three 
acquitted of this charge on 29th February 
1944, and on the same day Pardeshi w'as 
arrested by order of the District Magistrate, 
Poona, under Rule 129. As to Chavan and 
Kulkarni they remained in custody by reason 
of the fact that there was another criminal 
case pending against them with regard to a 
conspiracy. On 6th March an order for their 
detention was made and on 7th March the 
charges in the conspiracy case against them 
were withdrawn. On 19th April 1944. an order 
for the detention of Pardeshi under cl. 3 of 
H)rdinance No. 3 of 1944 was made. On 29 th 
May 1944, the Provincial Government appealed 
against the order of acquittal of 29th February 
1944, of all the three petitioners and on I2th 
June such appeal was admitted by the High 
Court and a warrant for the arrest of the three 
petitioners was granted. Subsequently, it 
appears that the three orders for detention 
under cl. 3 of Ordinance No. 3 of 1944 were 
cancelled. The object of this cancellation has 
been explained to us by the Advocate-General 
as being for the benefit of the petitioners who 
were then under arrest by the warrants of the 
High Court in respect of the appeal which had 
been preferred by Government, it being poin¬ 
ted out by the Advocate-General that under 
such arrest they were entitled to certain privi¬ 
leges, such as seeing their legal representa¬ 
tives which are without special permission 
denied to persons detained under the Ordi¬ 
nance. The appeal by Government against the 
acquittals resulted in such appeal being dis- 
mi^^ .without the advocates of the three 
petitioners being called upon and accordingly 
on 18th February 1946, all the three petitioners 
were acquitted and discharged. There is a dis¬ 
pute on the evidence as to whether Mr. Roche, 
the poHce-officer in charge of the case, told 
the petitioners before their acquittal that they 
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would be arrested again if they were acquit, 
ted. But, in any event, what happened was this: 
after the acquittal by this Court the thrte 
l>etitioners proceeded to take tea in or near 
the advocates’ room on the first floor ot this 
building and they were arrested on leaving 
the tea room whilst still in this building. Mr. 
Jabagirdar urged that this arrest was a con- 
tempt of Court, on the ground that tlio Court 
liad ordered their release on their acquittal as 
the result of the appeal. In iny opinion this 
contention cannot be sustained. The arrest 
took place under n. 129, Defence of India 
Rules, and not in defiance of the Court’s order 
for their discharge on the capital charge. On 
18 th February 1946, tho District Magistrate ot 
Poona made an order for the detention of the 
three petitioners under K. 129 and on iGth 
March 1945, this was replaced by an order for 
detention under cl. 3 of ordinance No. 3 of 
1944. In tho case of each of the three peti- 
tioners Mr. Drewe, Secretary to Government, 
Home Department, has made an afiidavit. So 
far as material the affidavits are in similar 
terms and are as follows : 

"I'he order under which the petitioner is now 
under detention was made by the Government of 
the Province of Bombay on 16th March 1945, in 
exercise of the powers conferred by cl. (b) of sub-s. II) 
of S. 3, Restriction and Detention Ordinance, 1944. 

Before the said order was made, His Excellency 
the Governor of Bombay considered the case of the 
petitioner on 15tb March 1945, and His Excellency 
was of the opinion that the said order of detention 
should be made'’agaiDSt the petitioner under S. 3, 
Restriction and Detention Ordinance." 

It therefore appears that in the case of all 
the four petitioners an order for detention has 
been made against them under cl. 3 of ordi. 
dance No. 3 of 1944. All the four orders are 
regular in point of form and in each case tho 

appropriate ofijcer of Government has made an 

affidavit saying that before the order was made 
His Excellency considered the case of each of 
the petitioners and was of the opinion that an 
order for detention ought to be made. 

Whatever may have been the circumstances 
relative to the detention of the petitioners in 
the past, it is now clear that the orders under 
which they are now detained have been made 
after consideration by His Excellency person- 
ally. There is no evidence of, nor is there any 
justification for. any allegation of any want 
of good faith. But Mr. Jabagirdar has urged 
that the Provincial Government must bo 
deemed to have the option either of proceed, 
ing to trial under the criminal law or of de¬ 
taining a person under the Ordinance and that 
once election has taken place in favour of the 
former course an acquittal by the Court ousts 
the power to proceed to detention under the 
Ordinance. But in my opinion this cannot be 
so, since even if we assume without deciding 
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that this proposition would be sound if the 
material was identical, it does not follow that 
ibe subject-matter of the criminal charge is 
co-extensive with all that the Provincial Gov¬ 
ernment may properly take into account in 
deciding whether or not to make an order of 
detention. 

In my judgment, in cases like the present 
in which the orders for detention are regular 
in point of form and in which an affidavit has 
been made showing that the mind of the 
detaining authority has been applied to a 
consideration of the case, it is established that 
the document under which the person is 
detained is an order so that the jurisdiction 
of this Court to question the grounds or 
motives for the making of it or for calling it 
in question are taken away by cl. 10 of the 
Ordinance. Speaking generally, it is difficult 
to see any case in which in circumstances such 
^as these the Court can call such an order in 
Iquestion unless it could be affirmatively 
! proved that the order had been brought about 
'by some fraud or that by some mistake the 
order did not apply to the person who was 
puported to be detained under it. Whether it 
is right or in the public interest that the juris¬ 
diction of the Courts should be taken away 
in any particular class of cases is not for the 
Court to judge, it is the function of the 
Courts to apply the law as it finds it, with 
the result that each of these petitions must be 
dismissed. 

Lokur J. —I agree. It is a pity that after 
facing ten trials and securing a discharge or 
acquittal in all of them, the petitioner Yalgi 
should still find himself under detention; but 
our sympathy can be of no avail to him since 
the Provincial Government, that is to say, 
His Excellency the Governor of this Province, 
is satisfied that with a view to preventing 
him from acting in a manner prejudicial to 
public safety and maintenance of public order 
it is necessary that he should be so detained. 
Mr. Jabagirdar has urged on behalf of the 
petitioner that having elected to prosecute the 
petitioner in a Court of law, the Provincial 
Government cannot have again recourse to 
the provisions of Rule 26, Defence of India 
Rules or s. 8 of Ordinance 3 of 1944 to keep 
him in detention, after the - prosecution has 
failed; and that an order for such detention is 
,not bona fide, and, therefore, cannot be regar- 
ided as a valid order. It is a fallacy to say that 
jthe right to prosecute a person under the 
ordinary criminal law and the right to detain 
him under the Defence of India Rules or the 
Ordinance are mutually exclusive. If a person, 
who is really dangerous to public safety and 
maintenance of public order, commit an 
offence. Government would certainly be justi¬ 


fied to prosecute him for the offence first, and 
if for want of sufficient evidence, the prose- 
cution fails, it would none the less be neces¬ 
sary to keep him in detention for the sake 
of public safety and maintenance of public] 
order. If Mr. Jahagirdar’s argument be 
accepted, it would be risky for Government 
to prosecute such a man, lest the power of 
detention would be lost in case of his dis¬ 
charge or acquittal. The standard of evidencej 
required for conviction is different from that 
required for a reasonable satisfaction of the 
necessity for detention in the interest ofj 
public safety or maintenance of public order. 
For conviction the Court has to be convinced 
of the guilt of the accused and the i^enefit of 
a reasonable doubt goes to the accused. But 
for the purpose of detention, it is enough if 
the Governmefit or any officer duly em¬ 
powered is reasonably satisfied of the neces- 
sity of his detention, and there can be no 
benefit of doubt, since the public safety and 
maintenance of public order are the para¬ 
mount concern of Government during these 
times of emergency. Hence even if the evi¬ 
dence adduced at the trial is not sufficient to 
secure his conviction, the power of the Pro¬ 
vincial Government to order his detention is 
not lost, if it is reasonably satisfied that it is 
necessary to do so with a view to prevent 
him from acting in any manner prejudicial 
to the public safety or the maintenance of 
public order. The second contention of Mr.l^ 
Jabagirdar is based on the assumption that 
the order of the petitioner's detention was 
made for the purpose of maintaining the 
prestige of the police after all the ten cases 
sent up by them against him had failed, and 
that the Government was not in fact satisfied 
of the necessity of his detention. In other 
words the statement in the order that the 
Government was so satisfied is dishonest and 
not bona fide. In the leading English cases, 
1942 A. C. 206^ and 1942 A. C. 284* the ques¬ 
tion was whether the Home Secretary had 
reasonable cause to believe that certain 
persons were of hostile associations or to 
believe that by reason thereof it was necessary 
to exercise control over them. It was held 
that the matter was one for the executive 
discretion of the Secretary of State, and that 
the Court was not entitled to investigate the 
grounds on which the Secretary of State came 
to believe the persons concerned to be of hos¬ 
tile associations or to believe that by reason of 
such associations it was necessary to e xercis e 

2. (1942) 1942 A.C. 206 : 110 L.J.K.B. 724 : 166 
L. T. 1 : 1941-3 All E. R. 338, Liversidge v. Sir 

John Anderson. __ 

3. (1942) 1942 A. C. 284 : 11 L.J.K.B. 24 : 166 
L. T. 24 : 1941-3 All E. B. 388. Greene v. Secre¬ 
tary of State for Home Affairs. 
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control over them. Referring to these two 

cases in a.I,R. 1943 P.o. 75 ^ Zafrulla Khan J. 
observed fp. 84) : 

Their Lordships held that the question whether 
there was or was not reasonable cause was one for 
the Secretary ot State and not (or the Court.” 

In 1942 A. C. 206* Viscount Maugham ob- 

served (p. 234 ) ; 

In my opinion, the well known presuQiption 
omnw 0 s^ nte acta applies to this order, and, 
accordingly, assuming the order to be proved or ad¬ 
mitted, It must be taken prime facie, that is until 

properly made 

and that the requisite as to the belief of the Secre- 
tary of State was complied with.“ 

In the words of Zafrulla Khan J.. there is 
no doubt that the presumption attaching to 
an order regular on the face of it is only a 
rebuttable presumption, but the burden of 

rebutting it lies very heavily on the party 
seeking to cbalienge the order. As I have al. 
ready pointed out, the mere fact that the 
materials placed before a criminal Court were 
lOMnd insufficient to establish guilt beyond 
croubt cannot deter Government from looking 
at thoM materials from a different angle and 
come to an honest conclusion that it is sufti- 
cient to justify detention. Moreover, Govern¬ 
ment 13 not bound to disclose all the materials 
on which such a conclusion was reached. In 
lact the Secretary to Government, Home 
department, has stated in his affidavit that 
he has been advised not to disclose those 
materials, but thatrHis Excellency the Gover¬ 
nor did apply his mind to them and come 
to the inclusion that the order of detention 
pas^d by him was necessary. Mr. Jahagirdar 
contends that it is not stated in his affidavit 
tnat there were any materials before His 
Excellency the Governor other than the ten 
criminal cases against the petitioner, but even 
that need not be disclosed. There is no reason 

« J materials 

and that in regarding even those cases them- 

^Ives to be sufficient to require the petitioner’s 

detention in the interest of public safety or 

maintenance of public order His Excellency 

the Governor did not act in good faith. It is 

dot dispute that His ExceUeocy the Gover- 

did apply his mind to the materials 

Wlore him and it is not for the Court to 

1 e whether those materials were or were 

Hence there is no 
leason to interfere with his order, and the 

discharged. The cases of the 
ap4 P?“^»oners are similar and I entirely 
rS r . reasons given by my Lord the 
ca^ discharging the rules in those 

--- Rule disch arged. 

p * C ’5 : IX.R. (1943) Kar 

103 : 1944 F. C. R 1 • 211 T r Oii iv r \ 
Ea>peror v. Sibnath BaLjee. 
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Hirahai Bhamcka — Petitioner 

V. 

Firojshah Bharucha — Respondent. 

Application in Tarsi Matrimonial Suit No. 2 of 
1943, Decided on 19tb March 191o. 

Parsi Marriage and Divorce Act (3 of 1936), 
S. 40—S.40 is based on grounds of public policy 
—Contract by wife giving up her right to future 
alimony under S. 40 is void and is no bar to 
wife’s application for fixing alimony under S. 40. 

Section 40 is based on grounds of public policy 
and based directly on the principle of not allowing 
parties whose marital ties are severed to become a 
burden on charitable institutions, of the community 
like the Tarsi Pancbayal who are really the guar¬ 
dians of Poor Relief of the community. The wife's 
right to future alimony under S. 40 after dissolution 
of marriage is a matter of public concern which she 
cannot barter away. The wife cannot give up such a 
right and enter into a contract to that effect. Such 
a contract even if made part of the order of the 
Court in the form of a consent order between the 
parties is contrary to public policy and is null and 
void and is no bar to the application by the wite 
after dissolution of marriage for fixing her alimony 
under S. 40: Case law discussed. [P ;542 C 1, 2J 

P. P. Kliambatta and D. A. Anklesaria — 

for Petitioner. 

J. C. Forbes — for Respondent. 

Order. —The petitioner in this application 
asks for ffxing of maintenance by the Court 
under s. 40, Parsi Marriage and Divorce Act, 

3 of 1936. The respondent filed a suit for 
divorce against the petitioner and the peti¬ 
tioner had filed a counter-claim for the same 
relief, and the husband not having pressed his 
suit, the counter-claim was decreed and the 
petitioner was granted a decree. After the de. 
cree for divorce was passed, parties arrived at 
certain consent terms in connexion with the 
custody of the children, permanent alimony 
and provision for the maintenance of the 
children and the said terms were set out in 
the consent order. One of the terms of the 
consent order runs as follows: “This Court 
doth declare that the defendant hereby agrees 
not to claim alimony now or at any time in 
future.” When this order was obtained I had 
drawn the attention of the counsel to the 
nature of the order and remarked that this 
part of the order may not be enforceable. But 
the counsel said they would take that risk. 
The petitioner has now made this application 
to the Court on the ground that at the time 
when this order was made she was being help, 
ed by her brother who maintained her apart 
from her income by personal exertion to 
maintain herself, but now that support of her 
brother has ceased and she applies that the 
Court should fix maintenance for her. The 
question arising on this application is an im¬ 
portant one, namely, whether the wife after 
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the dissolution of marriage can give up her 
claim to future alimony. This question is^ of 
importance,because I have found in disposing 
of matters in this Court that parties to seve¬ 
ral proceedings do make arrangements of this 
nature which arrangements are incorporated 
as part and parcel of the consent orders con¬ 
sequent upon decrees for divorce. My atten¬ 
tion has also been drawn to the fact that 
similar orders have been made for a long 
number of years. ^Vhen the matter came up 
for hearing last time, I adjourned it so that 
counsel may appear on behalf of the respon¬ 
dent and argue this matter, and at my invi¬ 
tation Mr. Khambatta has appeared on behalf 
of the respondent as amicus curicB. Full 
arguments have been addressed to me by both 
counsel and I may say that I am indebted 
to Mr, Khambatta for the very clear and 
thorough manner in which he has helped the 
Court in discussing authorities cited on both 
sides. The question before me is one that has 
been argued before the Courts of law in 
England tor a long number of years. Certain 
questions have arisen in England where the 
husband and wife have entered into an agree¬ 
ment by a deed whereby the wife undertook 
not to ask for maintenance at any future time 
other than that provided for under the deed, 
and the question whether such an agreement 
by the wife made prior to the dissolution of 
marriage is legal and binding has also been 
considered. The question before me is still fur¬ 
ther complicated by the fact that the agree¬ 
ment relied upon was arrived at by consent 
of parties and made part of the order of the 
Court in the form of a consent order between 
the parties. 

I have therefore to answer two questions, 
whether such an agreement either before or 
after dissolution of marriage is binding on the 
wife, and whether an agreement of this nature 
(a) is contrary to public policy, and (b) whe- 
ther the Court w’ill recognize such an agree- 
meut where the Court has statutory powers 
under S. 40. Farsi Marriage and Divorce Act, 
1936, to grant and fix maintenance. This sec¬ 
tion is equivalent to S. 190, English Divorce 
Act. In this connexion, I have been referred 
to certain leading cases in England which 
were discussed before me. The first case of 
this nature appears to be (I88l) 6 P. D. 98. 
In that case the wife by a deed of separation 
agreed to accept certain sums as a provision 
for her support and not to sue her husband 
for any further maintenance. Subsequently 
having discovered that he had been guilty of 
incestuous adultery she obtained a decree for 
dissolution of marriage. The President of t he 

1. (1881) 6 P. D. 98 : 50 L. J. P. 62 : 47 L. T. 50: 

29 W. R. 897, MorraU v. Morrall. 


Divorce Court held that in those circum¬ 
stances where the husband was found guilty 
of adultery a state of things arises not in 
contemplation when the deed was executed 
and the wife was not restrained by the deed. 
He held that circumstances having arisen 
they would justify the wife in bringing an 
action for dissolution of marriage and that 
she is entitled to all the incidents of that suit 
and amongst them to an allowance based 
upon her husband’s actual income. Mr. 
Khambatta has pointed out to the Court that 
the learned President has grounded his rea- 
soning on the chain of circumstances and 
that it was on the particular ground that the 
husband was found guilty of incestuous adul- 
tery that the relief was granted to the wife. 
That position of the parties had changed and 
it was on that basis the Court proceeded to 
ignore the deed and the provisions of the 
deed and passed an order for maintenance as 
prayed for. 

The next case referred to is the most im¬ 
portant one, namely, (1929) P. l,^ which 
was first considered by a very strong bench 
in the Court of appeal and was from that 
Court taken to the House of Lords. In this 
case by a deed of separation the wife coven¬ 
anted not to take proceedings to compel her 
husband to allow her alimony or maintenance 
beyond a stipulated amount and thereafter 
the wife obtained a decrefe for dissolution of 
the marriage on the ground of the husband’s 
adultery. It was held that she no longer re¬ 
mained bound by the covenant but was free 
to take proceedings for permanent mainten¬ 
ance under s. 190, Supreme Court of Judica¬ 
ture (Consolidation) Act, 1925. The President 
of the Court, Lord Merrivale in his judgment 
pointed out that it was contended on behalf 
of the respondent that (p- 10) * the covenant, 
having been taiade for good consideration by 
a competent contracting party, ought to be 

enforced by the Court.” The deed o 

compromise w'as not made in contemplation 
of any proceedings for dissolution of marriage. 
The learned President further says (p. 

"The matter last mentioned does not pre^nt tne 
true ground on which, tvs it scoins to coc, thB losu 
between the-parties is to be dealt with. 

The decisive question was as follows (p. H) : 

"The decisive question here is wbethec 

sent applicant has covenanted 

nowseeLtodo. In my opinion, she has not. She 

covenanted, as a wife, against maki^, js J ^ 
any claim upon her husband, as a husband, for sup¬ 
port, maintenance or alimony. 
covenanted not to proceed in a Court having jun 

diction in such matters - • • • • , ^ -f. . 

She is not so proceeding. She is no longer ^‘ 
but havin g been the wife of the respondent, sne 

2. (1929) 1929 P. 1 : 98 L. J. P- 1 : 139 L. T. 416, 

Hyman v. Hyman ; Hughes v. Hughes. 
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comos to the Court under a statute applicable to her 
present plight to asoertoin whether the Court shall, 
under the oiroumstanoes of her case, deem It right 
that her some-time husband shall make her some 
peouniary allowance.” 

The learned President further points out 
(p. 11 ) that the wife’s application in this parti¬ 
cular case was not weakened by the observa¬ 
tions in (1831) 6 P, D. 93^ to the effect that a 
wife’s covenant not to claim increased main¬ 
tenance was released by the adultery of her 
husband established in a suit for divorce, and 
as observed by the President in that case an 
order was made in favour of the wife. The 
husband ap^aled to the Court of Appeal and 
the leading judgment was delivered by Lord 
Hanworth M. K. The learned Master of the 
Polls after reviewing the facts of several 
cases including the case in (1831) 6 p. D. 98,^ 
the case in (1897) p. 138^ and the case in (18S2) 
7 p. D. 77* observed as follows (p. 27) : 

“In the Court of Appeal it was argued in both 
cases that a new state of facts had arisen, since the 
agreements of separation had been entered into.” 

After considering the case in (1882) 7 P.D. 77* 
he observes as follows (p. 28 ) : 

“Just as an agreement between husband and wife 
providing for a future separation has been held void, 
so also it is not possible by a covenant in a deed of 
separation to bar a suit for judicial separation or for 
divorce. The Court is charged under the original 
Acts, and the Consolidation Act, to be satisfied in 
divorce suits that the case has been proved, that 
there has not been connivance or collusion for the 
purpose of obtaining a divorce ‘contrary to the jus¬ 
tice of the case’ that there has not been condonation, 
and that its interference is justified . . . The Court 
cannot forego its duties, and itcannot be bound bynn 
estoppel between the parlies : ‘for the jnrisdietion in 
matters of divorce is not affected by consent. No 
admission of cruelty or adultery, however formal, 

' can bind the Court. The public interest does not 
allow parties to obtain divorce by consent and the 
analogy of ordinary actions cannot be applied’.” 

The learned Master of the Rolls concluded by 
saying (p. 29) : 

”. . . upon a decree being made absolute for the 
dissolution of the marriage, the effect of the deed of 
separation is gone, . . . that 'the parties are no 
longer living apart by agreement, but by the 
decree of the Court’,” 

and the learned Master of the Rolls there¬ 
upon agreed in dismissing both the appeals. 
Now I refer to the judgment of Scrutton L. J., 
which is very much to the point as far as 
questions arising before me are concerned. 
Scrutton L. J., observes as follows (p. 30 ) : 

“The Court in these proceedings is not deciding 
what effect, if any, the Divorce Court should give to 
the previous agreement, . . . Nor is the Court consi- 
dering, if it grants maintenance, whether it should 
make any order as to the continued validity of tbc 
deed of separation. . . . The question is simply : does 

3. (1897) 1897 P. 138 : 86 h. J. P. 69 & 76 : 76 
L. T. 409 : 45 W. B. 667, Bishop v. Bishop ; Jud¬ 
kins V. Judkins. 

4 . (1882) 7 P.D. 77, Gandy v. Gandy. 
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the contract in the separation deed not to take any 
further proceedings for maintenance, in itself and 
without more inquiry bar the Court from hearing an 
application for maintenance after a decree fordivorce, 
based on adultery subsequent to the separatioi^ 
deed ?” 

The learned Lord Justice observed furtlior as 
follows (p. 30) : 

“The Divorce Court is entrusted with a jurisdic¬ 
tion of national importance. The stability of the 
marriage tie, and the terms on which it should be 
dissolved, involve far wider considerations tlian the 
will or consent of the parties to the marriage.” 

Then he quotes from (1909) P. 123^ at p. 131 
as follows (p. 31) : 

“The jurisdiction in matters of divorce is not 
affected by consent. No admission of cruelty or 
adultery, however formal, can bind the Court. The 
public interest does not allow parlies to obtain 
ce b^ consent, and the analogy of ordinary 
actions cannot be applied.” 

The learned Lord Justice then proceeds to 
observe (p. 31) : "The alteration of the status 
of marriage involves considerations far beyond 
the private agreement of the parties.” He 
cites with approval (p. 31) the observation 
in (1897) P. 138'^ to the effect that the power 
as regards permanent alimony is very wide 
and it would not be right for this or any 
Court to put a narrow construction upon it, 
or to fetter in any way the Court or Judge 
entrusted with its application in cases of 
divorce. The learned Lord Justice says this 
(p. 32) : 

“Dissolving the marriage, the Court has then the 
statutory power and duly of providing, at the ex¬ 
pense of the adulterous husband, such maintenance 
for the woman who ceases to be a wife, and the 
children who have no longer a married couple lo 
depend on, as the Court thinks proper after consi¬ 
dering all the circumstances. If the private agree¬ 
ment of the parties before the adultery complained of 
cannot stop the proceedings for divorce, I do not 
understand how it, without more, can stop the inei- 
dental but necessary consequences of divorce, proper 
maintenance for the wife and children.” 

Then he further observes as follows (p. 33): 

“Four Presidents of the Divorce Division have for 
varying reasons all taken the view that in a case of 
divorce the agreement of the patties before the 
adultery complained of not to apply for maintenance 
is not enough in itself to stop the Courts granting 
maintenance under their statutory power.” 

Lawrence L. J. observes as follows (p. 43): 

“In ray judgment the principle upon which these 
cases were decided apply equally to a covenant by a 
wife not to sue the husband for further maintenance, 
and accordingly no provision restricting the opera¬ 
tion of such a covenant, if absolute in terms, ought 
to be implied either on the ground that, unless so 
restricted, the covenant might be against public 
policy, or on the ground that the covenant ought 
to be construed as being commensurate only with 
the period during which thehusband is fulfilling the 
character of husband.” 

With reference to the question of public policy 

5. (1909) 1909 P. 123 ; 78 L. J. P. 82 ; 100 L. T, 

557, Harriman v. Horriman. 
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the learned Lord Justice again observes as 
follows (p. 45): 

“Dealing now with the question whether the wife’s 
covenant is against public policy; it is, of course, 
well settled that all provisions, whether made before 
or after marriage, for a future separation of the 
spouses or for a future dissolution of the marriage 
contract, are void on the ground of public policy.” 

This observation has been in a sense dissented 
from in a subsequent judgment by Sir Wilfred 
Greene, "M. R. which I shall refer to hereafter. 
Lawrence L. J. thereafter observes (p. 46): 

“It has, however, never been decided whether 
express provisions contaijied in a separation deed 
for what is to happen in the event of a future judi¬ 
cial separation or of a future divorce are or are not 
void as against public policy, but the Court of Appeal 
in Bishop v. Bishop^ considered such provisions to 
be of doubtful validity.” 

I wish to emphasize a further observation 
which is as follow’s and which is pertinent to 
the discussion which is to take place in my 
judgment (p. 48): 

“In the absence of any contract to the contrary 
the wife is free to make an application for mainten¬ 
ance on obtaining a divorce or not to make such an 
application, just as she pleases.” 

Then he says that she is at liberty to come to 
Court (p. 48): 

“One strange result of holding that she is pre¬ 
cluded from making such a contract would be that 
she could not, after having presented a petition for 
maintenance, compromise the proceedings but would 
have to prosecute them to judgment.” 

The case in (1882) 7 P. D. 77* was considered 
by several Lord Justices, Lawrence L. J. 
holding that the actual decision in (1882) 7 
p. D. 77* was in his opinion of no direct bear- 
ing on the question to be decided in (1929) 
p. 1 ," I do not wish to quote further 
except certain observations of Russell L. J. 

at p. 90 where he says as follows: 

“I put to counsel for the respondent in argument 
the question whether after divorce obtained by a 
wife, and an order made for payment to the wife of 
an annual sum under S. 190, sub-s. *2, of the Act of 
1925, the man and woman could for valuable consi¬ 
deration bargain not at any time thereafter to apply 
to the Court under S. 196 of the Act of 1925. It was 
admitted that such a contract would be valid and 
enforceable. In my opinion the admission was cor- 
rectly made, but it is quite irreconcilable with all the 
arguments of the respondent, except the argument 
of invalidity founded upon public policy.” 

Their Lordships after setting out the reasons 
dismissed the apiieal, and an appeal from the 
decision of the Courtof Appeal was preferred to 
and heard by the House of Lords, (1929) A. C. 
601.® Their Lordships confirmed the decision of 
the Court of Appeal which I have referred to. 
The principal judgment was delivered by Lord 
Hailsham L. C. and he observed (at p. 606) 
that the decision of the Court of Appeal was 
based partly on the ground that the deed of 
separation on its true construction ceased to 
operate when the relation of husband and 

6. (mslIOM A.C. 601 : 98 L. J. P. SlT 141 L.t! 
329, Hyman v. Hyman. 


wife ceased to exist, and therefore that there 
was no agreement by the respondent not to 
bring her petition for maintenance before the 
Court. If this contention be well founded, 
the obvious result was that the appeal would 
necessarily fail. But the majority of the Court 
of Appeal further reached their decision upon 
'the ground that even if the respondent had 
covenanted in express terms not to bring the 
present petition, she could not be bound by 
such a covenant so as to preclude the exercise 
by the Court of its statutory power to award 
maintenance. Their Lordships of the House 
of Lords proceeded to consider the matter 
because they opined that the second ground 
■ of decision raised a question of far-reaching 
importance, and if it be correct, it was suffi¬ 
cient to decide the appeal. After referring to 
the Act of 1357 Lord Hailsham concluded 

that paragraph by saying (p. 608): 

“If this be the proper inference from the language 
of the statute, I am prepared to hold that the par¬ 
ties cannot validly make an agreement either 

(1) not to invoke the jurisdiction of the Court, or 

(2) to control the powers of the Court when its juris¬ 
diction is invoked.” ^ 

After considering the case in (1881) 6 P. D. 96 
Lord Hailsham referred to the case in ( 1882 ) 
7 p. D. 77* and discussed further cases and 
observed that the fact that in (1882) 7 P. D. 
77 * the Court had only decreed judicial sepa¬ 
ration whereas in the case in (1929) A. C. 601 
it had dissolved the marriage altogether 
and that may make such a difference in prin¬ 
ciple as to render the two cases distinguish, 
able. He then observes as follows (p. 614): 

“However this may be, it is sufficient for the de¬ 
cision of the present case to bold, as I do, that the 
power of the Court to make provision for a wife on 
the dissolution of her marriage is a necessary inci¬ 
dent of the power to decree such a dissolution, coo- 
ferred not merely in the interests of the wife, but of 
the public, and that the wife cannot by her own 
covenant preclude herself from invoking the 
diction of the Court or preclude the Court from the 
exercise of that jurisdiction.” 


The next judgment is that of Lord Shaw 
>f Bunfermline, who after referring to the 
Supreme Court of Judicature Act, 1925, and 
she language of the earlier part of S. 190 on 
which the power of the Court depends funda¬ 
mentally, says as follows (p. 616): 

“I \m humbly of the opinion that ‘he 
granting divorce is charged, and 
under that section with the power of AftUmg 
[illowance to the wife, and that it 
from discharging that duty by the 
provisions of a voluntary deed of separation between 

the parties.” 

At p. 617 Lord Shaw says as follows: 

“I do not conceal from your Lordships * 

think the judgment of the Court o* 
first case in (1882) 7 P. D. 77* was—I say so quite 
boldly—an erroneous judgment.” 

And then he goes on to discuss the ca^ m 
(1882) 7 P. D. 77* in detail. The gist of the 
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judgment of the Law Lord is to be found at 
p. 632 which is as follows : 

“The true principle is that whenever the aid of a 
Court }s invoked to grant a judicial allowaoce and 
there is presented to it an agreement as in bar of 
the exercise of the right or the discharge of the dutv 
under statute then the Court is bound to look at 
such an agreement and to decline to be turned from 
the performance of its judicial duty or the exercise 
of its judicial rights when the agreement so tabled is 
of a nature repugnant to and defiant of those obliga- 

‘n the sanctity of marriage 
Itself. To hold otherwise would bring the law into 
confusion and Courts into oontempt, for, as already 
indicated, it would be using Courts of law for pur- 
poses essentially subversive of society.” 

The judgment of Lord Buckmaster lays down 
in the forefront three propositions, and the 
first was that the covenant in the deed did 
not apply to the rights arising on divorce, 
( 2 ) that the covenant if applicable to divorce 
was void in law as contrary to public policy; 
and (3) that it was impossible by covenant to 
exclude the statutory rights in favour of the 
wife arising on divorce. The first point was 
special to the subject-matter of the case under 
^nsideraUon. The second point was more 
difficult. The learned Law Lord referred to 
we Act of 1857 and held that in bis opinion the 
^urt had power to grant the application on 
the change of status and to decroe maintenance 
for the wife. An important paragraph in^he 
judgment of Lord Atkin is to be found at 
P- 628 where he observes as follows : 

“I think, however, that the wife is entitled to 

ground. Her marriage has 
been fanally dissolved upon her petition” 

and then he refers to the powers conferred 

under the statute which have been extended 

by the Acts of 1863 and 1907 and are now 

contained in ss. 190 to 192, Judicature Act of 

1926. The necessity for such provisions accor- 

mg to the learned Law Lord is obvious 
(p. 626) : 

marriage tie exists the husband is 
under a legal obligation to maintain his wife. The 

hu.« * enforced by the wife, who can pledge 

Rnf j necessaries as an agent of necessity ... 
cut the duty of the husband is also a public obliga- 

unSL^“^? enforced a^ainat him by the State 
am! iSt ^*Sfanoy Acts and under the Poor Belief 
Acts. When the marriage is dissolved the duty to 
maintain arising out of the marriage tie disappears.” 

the learned Law Lord held that in the 
absence of any statutory enactment the for- 

be left without any provision 
maintenance other than recourse to 
the Poor Law authorities, and he says (p. 629 ): 

tn statutory powers of the Coiwt 

DQhlu • / ^*’® granted partly in the 

Kni?-provide a substitute for the bps- 

maintenance and to prevent the wife 
irom being thrown upon the public for support,” 

™ *«'^ber observes (p. 629): “The wife's 
Vi. future maintenance is a matter of 

public concern, which shecannot barter away," 

J-fie decision in (1929) A. c. 601® both of 
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the Court of Appeal and of the House of 
Lords is really based on the observations I 
have quot^ above and on the ground that 
on dissolution of marriage there is no longer 
the position of husband and wife between the 
parties and therefore any deed containing a 
covenant could not be operative as between 
parties whose status had changed. Both in 
the Court of Appeal and in the House of 
Lords reliance was placed on two further 
grounds. The first is that statutory pow’ers 
are conferred on the Courts of law and the 
Courts ought not to allow parties to come to 
any arrangement subversive to any of these 
statutory powers, and secondly that these 
provisions are based on the ground of public 
policy as pointed out by Atkin h. J. In this 
connexion I have been referred to the obser- 
vations_of Sir Wilfrid Greene M. R. in ( 1940 ) 

P. 124.' The Master of the Rolls at p. i 3 i 
refers to the observations in (1929) a . c . 
601 ® that the law does not allow the wife 
by any bargain to deprive the Court of 
the pow'er to vary an order for maintenance 
once it has been made. The suggestion was 
not approved of in (l940) P. 124^ in the fol. 
lowing terms (p. 132) : 

‘T can see no reason, in the language of ibe sta¬ 
tute. or in the policy of the law, why parties in such 
circumstances, where an order for maintenance of 
this nature has been obtained, should not be able by 
agreement to put an end to it, and to substitute 
some other provision which they may agree upon.” 

These remarks apply to an order for main, 
tenance that has been already made and the 
Master of the Rolls was refuting the sugges¬ 
tion that once an order for maintenance was 
made it was indestructible and that such a 
view was based upon an extravagant construc¬ 
tion of the Act of Parliament and an extra¬ 
vagant view of public policy. These remarks, 
however, do not apply to the principle discuss¬ 
ed above, namely, that the wife cannot waive 
altogether all claims to future alimony, at the 
date when the decree for dissolution of mar. 
riage was passed. That, in my opinion, stands 
altogether on a different footing and is based 
both on a proper construction of the Act and 
on a proper view of public policy as indicated 
above. Therefore these remarks of the Master 
of the Rolls do not, in my opinion, affect the 
position laid down in (1929) A. C. 601® 
that the question of a wife’s maintenance is 
both a question of the statutory powders of the 
Court to grant alimony on a proi>er applica¬ 
tion being made and on a proper view, a 
matter of public policy. 

I may say that the Parsi Marriage and 
Divorce Act of 1936 has been at all times 
grounded on English law both as regards the 


7. (1940) 1940 P. 124 : 109 L J.P. 86:163 L.T 272* 
(1940) 2 All E.B. 254, MUls v. MilU. 
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statute and the Common law. In fact the re- 
modelling of the Parsi Marriage and Divorce 
Act of 1936 was based on Lord Buckmaster’s 
Bill of 1920 , which was much ahead of the 
English Act that was in existence at the time. 
Section 40 , Parsi Marriage and Divorce Act. 
igives wide powers to the Parsi Matrimonial 
Court. I may say that s. 40 is also based on 
'grounds of public policy and based directly on 
Ithe principle of not allowing parties whose 
‘marital ties are severed to become a burden 
on charitable institutions of the community 
like the Parsi Punchayat who are really the 
guardians of poor relief of the community. 

The facts and circumstances of this case are 
different from the facts and circumstances of 
the cases I have discussed above. This is not 
an agreement between parties arrived at prior 
to the date of the dissolution of marriage ^ 
in the cases referred to by me above. In this 
case parties arrived at certain consent terms 
immediately after the decree for dissolution. 
In fact a decree was first passed. The parties 
ceased to be husband and wife and subsequent 
to that a consent order was taken, when a 
consent order setting out the arrangement 
between the parties was passed whereby the 
wife gave up all her rights to alimony in 
future. This is a consent order between the 
parties and a consent decree between the 
parties, it has been argued, should be set aside 
only on well known grounds, and, therefore, 
there should be first a proceeding to set aside 
such a consent decree or consent order before 
the Court can grant maintenance. A consent 
decree between the parties is a contract be¬ 
tween the parties which has been recognised 
by the Court and as such it will stand as a 
contract. The question is whether such a con¬ 
tract, namely, the wife giving up her claim to 
alimony altogether is a valid contract. In 
other words is it a voidable contract or a void 
contract? If it were a voidable contract, in 
my opinion, the Court would not entertain 
this application unless the contract has been 
avoided by a proceeding to set aside the con¬ 
sent order or the consent decree. ^Vhere how- 
ever the contract is void ah initio it is a nullity 
and there can be no question of setting aside 
such a contract, as a void contract is a contra¬ 
diction in terms. Therefore, the principle is 
that where on grounds of public policy a wife 
cannot enter into such a contract, then the 
contract is void and the Court will take notice 
of that and ignore that part of the order 
ialthough it was made by consent, because as 
remarked by Lord Atkin “the wife’s right to 
future maintenance is a matter of public con¬ 
cern which she cannot barter away.” Accept- 
ing this proposition, in my opinion, the wife 
could not barter away such a right and enter 
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into a contract to that effect so that such a 
contract would be a void contract in the eye 
of the law. It is on the same footing, in a 
sense, as contracts made by minors. Such a 
contract is no contract in the eye of the law 
as laid down by their Lordships of the Privy 
Council in 30 I. A, 114.® I am fortified in this 
position by a reference to the case in 42 Bom. 
633,® in which Kemp J. observed (p. G63) : 

“. . . a minor's deed stands on a particular looting 
by itself. It has been decided by the highest tribunal 
that a minor’s contract is null and void ‘ab initio. 

and that therefore (page 6C3) : 

“... it can scarcely have been intended to impose 
an obligation on the minor, after attaining majority, 
to set aside a transaction entered into during min^ 
rity and which it has expressly declared to be void 
and incapable of ratification." 

In these circumstances, I am of the opinion, 
that it is not necessary for the petitioner to 
take any steps for the purpose of setting 
aside that particular part of the consent order 
as the contract is contrary to public policy 
and is, in my opinion, null and void. Refer- 
ring to the question of public policy, I am of 
the opinion that for a matrimonial Court to 
recognize such an arrangement would be an 
inducement to the parties to collude so that 
the husband may allow the wife to take an 
ex parte decree on the undertaking that the 
wife will not apply for alimony at any time 
in future. This is a further ground on which 
it would be contrary to public policy to allow 
such an arrangement. In these circumstances 
I hold that that particular part of the consent 
order is not a bar to the present application 
by the wife for fixing her alimony under S. 40, 
Parsi ]\Iarriage and Divorce Act of 1936. 

a N Order accordingly. 


8. (’03) 30 Cal. 539: 30 I.A. 114: 8 Sar. 374 (P.C.), 
Mobori Bibi v. Dhurmodas Ghose. 

9. (’18) 5 A. I. R. 1918 Bom. 188 : 42 Bom. 6^ . 
47 I.C. 581 (F.B.), Narasagounda v. Chawagounda. 
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R. 16, it is open to the judgment^debtor to plead 
Md prove that the transferee is a benamidar for 
him and cannot therefore execute the decree against 
him. The assignment of the decree virtually to the 
jud^ent-debtor, though nominally in the name of 
th 6 benamdiiti hhs the effect of zDerging the decree* 
holder and the judgmenUdebtor and rendering the 
decree incapable of execution against the iudgment. 
debtor : {’43) 30 A. I. R. 1943 P. C, 66 and (’32) 19 
A. I. R. 1932 Mad. 372 (P, B.), Jiel. on ; Case law 
referred, [P 5^3 c 2; P 544 C 2J 

C. K. Shah — for Appellant. 

A. J. Adarkar — for Respondent 1. 

Lokur J. —This appeal arises out of exe¬ 
cution proceedings. On 10 th iMarch 1939 , one 
Hiralal obtained a preliminary mortgage 
decree against the appellant Ranchhod and 
another, and the decree was made final on 
28th October 1942, for the recovery of Es. 5250 
and costs by sale of the mortgaged property. 
Subsequently, the decree was assigned by the 
decree-holder Hiralal to respondent 1 , Kan¬ 
chanlal, by a registered sale-deed, dated 20 th 
August 1942. Kanchanlal then presented this 
darkhast to recover Rs. 6674 due under the 
decree by the sale of the mortgaged property 
in the hands of the appellant. The appellant 
resisted the darkhast on the ground that the 
assignee was not entitled to execute the decree 
as he was only a benamidar for him. The 
appellant alleged that he had got the decree 
adjusted with the original decree-holder Hira. 
lal for Es. 5000, that as be had no money to 
pay the amount in cash to Hiralal, he re- 
quested respondent 1 , who is his wife’s cousin, 
to advance Es. 5000 as a loan to him at four 
and a half per cent, i^er annum as interest 
and that respondent 1 paid the amount to the 
decree-holder and by way of security got the 
decree assigned to himself for that amount, 
it was then agreed that the decree should be 
treated as satisfied as soon as the appellant 
paid him Es. 6000 with interest and the ex¬ 
penses incurred in the execution of the assign¬ 
ment deed, amounting to Rs. 100 , within a 
period of two years. He, therefore, contended 
that respondent l had no right to execute the 
decree, but the executing Court disallowed 
that contention on the ground that it was 
barred under o. 21 , R. 2 (3), Civil P. C., since 
the alleged adjustment of 20 th August 1942, 
had not been certified to the Court within 
three months. The sale of the mortgaged 
property was, therefore, ordered and the ap. 
peUant has appealed against that order, 

n Court has not considered the 

appellant’s contention on its merits and has 
I’^rded no finding whether there was any 
adjustment as alleged by him and whether 

1 had obtained the assignment of 
the decree for the appellant himself by way 
of security for the amount advanced by him 
for payment to the original decree-holder 


Hiralal. Prima facie, i-eapondent 1 is the as¬ 
signee of the decree and as such he is entitled 
to execute the decree under o. 21 , R. 16 , Civil 
P. C. In 47 Bom. 643^ it was held by a Divi¬ 
sion Bench of this Court that when an appli. 
cation is made to the Court which passed 
the decree by a transferee or an assignee of 
the decree from the original decree-holder 
under 0. 21, H. iG, the application is made to 
the Court as a Court which passed the decree, 
and not as a Court which is executing the de¬ 
cree, so that in such proceedings it is open to 
the judgment-debtor to i)lead an uncertified 
payment or adjustment. But this decision has 
now been oveiTuled by a Pull Bench in 43 
Bom. L. E. 751" and by the Privy Council in 
70 I, A. 50.^ It is now well settled that thei 
Court bearing the application of an assignee' 
of a decree under 0 . 21 . E. le, is an executing 
Court and is bound, in virtue of 0 . 21 , R. 2 (3), not 
to recognize payment or adjustment which has 
not been certified to the Court as required by 
O. 21 , R. 2 ( 1 ) and E. 2 ( 2 ). The lower Court is 
therefore right in refusing to allow the appel-' 
lant to plead or prove that tbe decree was 
adjusted and was fully satisfied by payment 
of Es.5000 to the original decree-holder. 

But this disposes of only one part of the 
api)ellant’s contention. The other part of his 
contention is that respondent 1 is really a 
benamidar for him and that his only interest 
in the assignment was to secure the repay¬ 
ment of tbe loan of es. 5000 which he had 
advanced to the appellant. In other words 
the appellant claims that be borrowed rupees 
5000 from respondent 1 for being paid to the 
decree-holder and that at his instance the 
decree-holder, instead of endorsing satisfaction 
on the decree, assigned it to respondent l. As 
held in several cases like 48 Mad. 653,'* 8 Lab. 

35,® 17 Pat. 223® and A, I. R. 1940 Pat. 472,^ 
where a decree has been transferred to a 
particular person, no other person claiming 
that he was the real owner under the trans¬ 
fer and that the transferee named therein 

1. (’23) 10 A.I.R. 1923 Bom. 404 ; 47 Bom. 648 : 

75 I.C. 893, Raghanath Govind v. Gangaram Yesu. 

2. (’41) 28 A.I.R. 1941 Bom. 302 : I.L.R. (1941) 
Bom. 596 : 196 I. C. 1: 43 Bom. L. R. 751 (F.B.), 
Krishna Govind v. Moolchand Keshavcband. 

3. {‘43) 30 A.I.R. 1943 P. C. 66 : I.L.R. (1844) 

Mad. 1 : I.L.R. (1943) Kar. P. C. 77 : 70 I. A. 50: 

207 I. C. 131 (P.C.), Bhavani Shankar v. Gordhan- 
das Jamnada.*;, 

4. (’25) 12 A. 1. R. 1925 Mad. 701 : 48 Mad. 653 : 

88 I. C. 409, Palaniappa Chettiar v. Subramania 
Cbettiar. 

5. (’27) 14 A.I.R. 1927 Lah. 110 : 8 Lab. 35 : 100 
I. C. 545, Gordial Singh v. Oarbakhsh Singh. 

6. (’38) 25 A. I. R. 1938 Pat. 457 : 17 Pat. 223 : 

177 I. C. 992, Mohammad Anas v. Bhupendra 

7. (’40) *27 A. I. R. 1940 Pat. 472 : 186 I. C. 355, 
Satyendra Rarain v. Wahiduddin Khan. 
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was a mere benamidar for him can apply for 
the execution of the decree under the terms 
of 0. 21, R. 16. But the authority of the ruling 
in 48 Mad. 553^ and the rulings of the Patna 
and the Lahore High Courts which were based 
upon it, is considerably shaken by the deci. 
sion of the Full Bench in 55 Mad. 720.^ There 
too it was held that an application under 
o. 21, R. 16 by the transferee of a decree being 
an application in execution, it was not open 
to a judgment-debtor to impeach the charac¬ 
ter of the transferee by contending that he 
was not a transferee as the decree had been 
satisfied and there was no decree to be satis¬ 
fied, unless the satisfaction was duly certified 
to the Court. But as observed by Beasley 
C. J. it is open to a judgment-debtor to attack 
the transferee’s position by showing that he 
cannot legally possess that character or that 
be is a benamidar or for reasons of a similar 
nature. This was cited with approval in 70 
I. A. 50^ and their Lordships, after referring' 
to 55 Mad. 720^ and 40 C. W. N. 301,® observed 
(page 56): 

“In the Madras and Calcutta cases above men¬ 
tioned the Court expressly refused to hold that a 
failure to record satisfaction or adjustment of the 
decree would prevent the judgment-debtor from 
showing, if he could, that the decree-holder’s assignee 
was really a benamidar for the judgment-debtor, or 
that the assignmentwas made in fraud of the latter. 
Their Lordships see no reason to doubt the correct¬ 
ness of this reservation in any case where it becomes 
necessary to consider whether the assignment was 
taken by the debtor’s agent or with the debtor’s 
money.” 

Referring to 48 Mad. 553'* Krishnaswami 
Iyengar J. observed in I. L. R. (1939) Mad. 
1004*® (p. 1014): 

“ . . . the decision purports merely to give effect 
to a principle implicit in the language of the rule 
(0. 21, R. 16) which in terms recognises a right in 
the transferee only to apply for execution and it was 
held that be alone and none other, whatever his 
true position or right may be, that could take ad- 

8. r32) 19 A. I. R. 1932 Mad. 372 : 55 Mad. 720 : 

137 I. C. 28 (F.B.). Subramanyam v. Ramaswami. 

9. (’36) 40 C. W. N. 301, Sm. Rahedan Bibi v. Mir 

Alu 

10. (’39) 26 A.I.R. 1939 Mad. 210 : I. L. R. (19:39) 

Mad. 1004 : 183 I. C. 699, Minakslii Iyer v. Noor 

Muhammad. 


vantage of the rule for the purposes of execution. 
With that proposition we are inoiined respectfully to 
agree, but we must however express our dissent to 
certain other observations which occur at pp. 558 
and 559 of the report if by them the learned Judge 
intended to lay down as a universal rule that it is 
not open to the Court in execution to enquire into 
questions of benami and adjust the rights of parties 
according to its findings.” 

We respectfully agree with this view, which 
has been endorsed by the Privy Council in 
70 I. A. 50.^ It follows, therefore, that al¬ 
though under O. 21, R. 2 (3), the appellant 
cannot be jpermitted to prove that there was 
an adjustment of the decree and that he had 
satisfied it by paying Rs. 5000 to the original 
decree-holder, by reason of his failure to 
certify the adjustment and satisfaction to the 
Court yet on an application by the transferee 
of the decree to execute the decree under 
o. 21, R. 16, it is open to the apijellant to, 
plead and prove that the transferee is a 
benamidar for him and cannot, therefore, 
execute the decree against him. The assign-j 
nient of the decree virtually to the judgment-i 
debtor, though nominally in the name of. 
the benamidar, has the effect of merging, 
the decree-holder and the judgment-debtor 
and rendering the decree incapable of execu¬ 
tion against the judgment-debtor. If the ap¬ 
pellant succeeds in proving this contention of 
his, then respondent 1 cannot execute the de- 
cree against him, though he may seek his 
remedy to recover from him Rs. 5000 ad- 
mittedly advanced by him, together with in¬ 
terest, etc. The lower Court has not considered 
this aspect of the case and has not allowed 
the appellant to prove that respondent 1 is his 
benamidar and, therefore, not entitled to exe¬ 
cute the decree against him. 

We, therefore, set aside the order of the 
lower Courl^nd remand the darkhast for fur- 
ther bearing and disposal according to law in 
the light of this judgment. Both parties will 
be at liberty to adduce their evidence. The 
costs of this appeal will be costs in the dar¬ 
khast. 

R.K. Case vemandeA. 
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